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Page  37,  note  (c),  the  reference  in  Eq.  Ca.  Abr.  to  3  Ch.  Ca.  3  is  incorrect.  It 
should  be  "  Venables  v.  Foyle,  1  Ch.  Ca.  2,  which  hardly  establishes 
the  proposition  ;  but  see  per  the  C.  A.  in  Hall  v.  Howard,  32  Ch.  D. 
430  ;  and  see  Re  Prytherek,  infra,  p.  622,  and  Conveyancing  Act, 
1881,  s.  15,  sub-s.  2." 

,,  37,  last  line,  "  And  as  to  a  vesting  declaration  by  an  equitable  mortgagee, 
see  L.  and  Coy.  B.  Co.  v.  Goddard,  (1897)  1  Ch.  642." 

,,  49,  note  (e),  add  "And  see  further  as  to  foreclosure  in  a  debenture- 
holder's  action,  Re  Continental,  <Lc.  Co.,  (1897)  1  Ch.  511." 

,,       53,  note  (c),  add  "  And  see  Simmonds  v.  Blandy,  (1897)  1  Ch.  19." 

,,  58,  note  (I),  "  Where  the  sale  was  under  the  power  conferred  by  the 
Merchant  Shipping  Act." 

,,  58,  note  (o),  "  As  to  the  power  of  sale  in  case  of  an  assignment  of  a  mort- 
gage to  a  building  society,  sec  Re  Rumticy  <fc  Smith,  W.  N.  (1897), 
p.  42,  13  T.  L.  R.  479,  66L.  J.  (Ch.)  482." 

,,       60,  note  (/),  "  Comp.  Graham  v.  Drummond,  (1896)  1  Ch.  974." 
67,  note  (g),  add  "  But  see  Bovill  v.  Endle,  (1896)  1  Ch.  648." 

,,  69,  note  (c),  "After  the  usual  certificate  in  a  foreclosure  action  finding 
the  amount  due  up  to  the  end  of  six  months  from  date  of  certificate 
the  mortgagor  is  not  entitled  to  redeem  before  the  expiration  of  the 
six  months  on  payment  of  principal  with  interest  up  to  time  of  pay- 
ment only  :  Hill  v.  Rowlands,  W.  N.  (97)  73." 

,.  69,  note  (b),  for  "  Vol.  2  "  substitute  "  Book  2,"  add  "  In  the  case  of  an 
assign  of  an  equity  of  redemption  where  the  mortgagor  pays  interest, 
comp.  Newbould  v.  Smith,  29  C.  D.  882,  33  C.  D.  127,  14  A.  C.  423, 
with  Chinnery  v.  Evans,  11  H.  L.  C.  129,  and  see  for  cases  applicable 
when  a  mortgagee  has  become  an  express  trustee  of  surplus  proceeds 
of  sale,  infra,  p.  692." 

,,       84,  note  (a),  "Re  Hurley,  (1894)  1  Ir.  R.  488." 

,,  104,  note  {d),  "  When  an  order  directs  the  mortgagor  to  convey,  the  con- 
veyance is  within  the  Stamp  Act,  1891,  s.  54  :  Huntington  v.  Com- 
missioners, die.,  (1896)  1  Q.  B.  422." 

„     104,  note  («),  add  "See  11  Times  Rep.  481." 

,,  106,  add  (d),  "See  as  to  a  declaration  vesting  the  legal  estate  under  the 
Trustee  Act,  1893,  s.  12,  by  an  equitable  mortgagee,  where  the  mort- 
gagor had  declared  himself  trustee,  London  and  County  Banking  Co. 
v.  Goddard,  (1897)  1  Ch.  642.'' 

,,  106,  note  (e),  add  "  See  as  to  stamp  on  a  conveyance  under  an  order  for 
foreclosure,  Huntingdon  v.  Commissioners,  <Lc,  (1896)  1  Q.  B.  422." 

,,  164,  note  (b),  "See  the  case  of  a  purchaser  from  a  legatee  who  is  also 
executor  discussed,  Graham  v.  Drummond,  (1896)  1  Ch.  968." 

,,  167,  note  (c),  add  "And  see  the  cases  on  consolidation,  ante,  pp.  148, 
149." 
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1  17-2,  line  26,  after  (e)  add  "These  would  not  now  be  followed,  but  still." 

•J07,  note  (6),  add  "Brown  v.  Stedman,  44  W.  R.  458." 
209,  note  (b),  add  "  Tmray  v.  <  L897)  2  Q.  B.  218." 

,,     214,  note  (b),  add  "and  Bee  infra,  p.  949." 
,,     214,  note  (g),  add  "See  also   Trinidad,  die.  Co.  v.  Coryal,  (1896)  A.  G, 

p.  587." 
,,     224,  note  (a),  "  See  also  per  North,  J.,  in  London,  d-c.  v.  Goddard,  (1897) 

1  Ch.,  p.  649." 
,,     230,  as  to  bank  having  notice  that  customer's  money  is  trust  money,  see 
Coleman  v.  Bucks,  «fcc,  Bank,  45  \V.  R.  617;  Thompson  v.  Clyd, 
Bank,  (1893)  A.  C.  282. 
,,     267,  note  (d),  add  "  And  see  Wilson  v.  Love,  (1896)  1  Q.  B.  626." 
,,     269,  after  end  of  class  (3)  three  lines  from  bottom  of  page,  read  "But  in 
Wilson  v.  Love,  (1896)  1  Q.  B.  626,  the  C.  A.  following  certain  dicta 
of  Lord  Watson  in  Elphinttone  v.  Monkland  Iron  Co.,  11  App.  Cas. 
332,  held  that  a  Bum  payable  for  a  breach  of  one  stipulation  of  many 
of  varying  Importance  was  a  penalty  and  not  liquidated  damages." 
,,     279,  line  25,  after  the  words  "answer  Is  given,"  add  "the  lessee  is 

from  the  covenant,  but  if  not  consent  is  asked." 
,,     279,  line  26,  after  the  word  "  will  M  add  "  not." 
,,     322,  note  (c),  substitute  "570"  for   "517,"  add   "  Fiant  v.   Cooper,   10S 

L.  T.  Jo.  222." 
„     337,  note  (c),  "Be  Williams,  (1897)  2  Ch.  12  C.  A." 
,,     338,  note  (k),  "  Be  Williams,  (1897)  2  Ch.  12  C.  A." 
„     339,  note  (g),  "Be  Williams,  (1897]  2  Ch.  12  C.  A.,  explaining  Wright  v. 

Atkyns,  &c." 
,,     340,  note  (d),  "  Be  Williams,  (1897)  2  Ch.  12." 
,,     375,  note  (a),  add  "See  notes  part  7,  p.  :393,  and  Crichton  v.  C,  (1895)  2 

Ch.  853." 
,,     393,  note  (/),  "  Crichton  v.  C,  (1895)  2  Ch.  853." 
,,     395,  notes  (b)  and  (d),  "  Chi  -  -        2  Ch.  858." 

„     425,  note  (/),  "South  African,  «fc&  Co.  v.  Wallington,  66  L.  J.  Q.  B.  D. 
551,  C.  A." 
504,  note  {b),  add  "see  also  re  Contract   between  Fawcett  and  Holmes,  42 
C.  D.  158." 
,,     505,  note  {b),  add  "see  also  infra,  p.  511." 
,,     508,  note  (c),  add  "see  ante,  p.  228." 
,,     565,  note  {b),  il Re  Evans,  66  L.  J.  Q.  B.  499." 
,,     614,  end  of  note  (g),  add  "13  Times  L.  R.  421,  where  the  commission  was 

allowed  by  the  C.  A.  because  it  was  known  to  the  client." 
„     618,  note  (a),  add  "Harris  v.  Sleep,  (1897)  2  Ch.  80." 
,,     625,  note  (c),  "  see  also  Harris  v.  Sleep,  (1897)  2  Ch.  80,  C.A." 
„     670,  note  (c),   "Barker  v.  Ivimey,  (1897)  1  Ch.   536,"  add  "As  to  the 
manner  of  raising  the  question   under  the   Act  as  to  whether  the 
trustees  ought  to  be  excused,  see  Be  Stuart,  W.  N.  (97)  73." 
,,     674,  note  {b),  add  "See  also  as  to  ratification,  Bees  v.  Dc  Bernardy,  (1896) 

2  Ch.  437." 
,,     691,  note  (/),  "see  Be  Holt,  45  W.  R.  650." 

705,  note  {d),  "  Randall  v.  Russell  followed,  Longton  v.  Wilsby,  103  L.  T. 
Jo.  221." 
,,     705,  note  (g),  "Phillips  v.  P.,  distinguished  in  Longton  v.  Wilsby,  supra." 
,,     826,  in  7th  line,  delete  word  "not"  and  add  in  8th  line  "of  an  annuity 

charged  by  the  will  in  prioiity  to  the  trusts." 
,,     829,  note  (c),  add  "  But  see  Ravenscroft  v.  Jones,  4  De  G.  J.  &  S.  228." 
„     844,  note  (h),  "Re  Briggs,  overruled  Be  Carter,  (1897)  1  Ch.  776,  C.  A." 
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Page  845,  note  (h),  add  "Parker  v.  Hodson,  30  L.  J.  Ch.  590,  and  comp.  Evans 
v.  Scott,  1  H.  L.  C.  57,  and  Taylor  v.  Lambert,  2  C.  D.  181." 

864,  note  (h),  add  "As  to  repudiation  of  marriage  settlement  made  by  an 
infant  married  woman,  see  Re  Jones,  (1893)  2  Ch.  461." 

869,  note  (g),  add  "  See  for  the  rule  applicable  when  the  presumption 
against  double  portions  applies,  Ex  parte  Eye,  vol.  2,  p.  366." 

871,  note  (m),  add  "So  far  as  regards  any  claim  of  a  purchaser  under 
27  Eliz.  c.  4  ;  as  to  the  13  Eliz,  c.  5,  s.  5,  see  Ex  parte  Hillman,  10 
C.  D.  623  ;  but  see  also  Harris  v.  Tubbs,  42  C.  D.  79." 

885,  notes  (b),  (c),  (d),  "  Re  Carter,  (1897)  1  Ch.  776,  approving  Re  Brail 
and  Re  Holden,  overruling  Re  Briggs  and  Spicer." 

885,  note  (d),  add  "Re  Carter  A  Keadolines  Contract,  (1897)  1  Ch.  776." 

885,  note  (/),  "  Such  avoidance  only  operates  to  the  amount  of  the  debts 
and  costs  of  the  bankruptcy,  the  surplus  reverts  to  the  trustees  of  the 
settlement  subject  to  the  trusts  thereof:  Re  Sims,  45  W.  R.  189." 

885,  note  (i),  "  New's  Trustee  v.  Hunting,  66  L.  J.  Q.  B.  554,  C.  A." 

887,  note  (c),  "New's  Trustee  v.  minting,  66  L.  J.  y.  B.  554,  C.  A.;  76 
L.  T.  743." 

887,  note  (/),  "  Synnot  v.  Simpson,  followed  in  Priestley  v.  Ellis,  (1897)  1 
Ch.  489,  Garraud  v.  Lauderdale  distinguished." 

888,  note  (a),  "  Priestley  v.  Ellis,  (1897)  1  Ch.  489." 

891,  note  (c),  "Cf.  New's  Trustee  v.  Hunting,  >!6  L.  J.  Q.  B.  554,  C.  A." 

892,  note  (c),  "New's  Trustee  v.  Hunting,  66  L.  J.  Q.  B.  554,  C.  A." 
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MORTGAGE. 


THORNBROUGH  v.   BAKER. 

1677.     1  Oh.  Ca.  283  (a). 


Executor   of  Mortgagee   in   Fee   entitled   to    Money   secured   on 

Mortgage. 

The  executor,  not  the  heir  of  a  mortgagee  in  fee,  is  entitled  to  the 
money  secured  hy  the  mortgage. 
Reasons  of  that  doctrine. 

The  plaintiff's  bill  being,  that  Lawrence  Clifton,  by  indentures  of 
lease  and  release  between  hira  and  James  Baker,  bearing  date  the 
20th  and  21st  of  October,  1G56,  in  consideration  of  5001.  paid  to  him 
by  the  said  James  Baker,  did  convey  to  the  said  James  Baker  and 
his  heirs  several  lands  in  Stoak,  in  the  county  of  Surrey ;  and  by 
another  indenture,  executed  at  the  same  time  between  the  same 
parties,  it  was  agreed  between  them,  that  if  the  said  Lawrence 
Clifton  should,  during  his  life,  pay  to  the  said  James  Baker,  his  heirs, 
executors,  administrators,  or  assigns,  SOI.  yearly,  at  Lady-day  and 
Michaelmas,  or  within  thirty  days  after,  by  equal  portions  ;  and  if  the 
heirs  of  the  said  Lawrence  should,  within  six  months  after  the  death 
of  the  said  Lawrence,  pay  to  the  said  James  Baker,  his  heirs,  execu- 
tors, administrators,  or  assigns,  the  sum  of  500?.,  with  interest  since 
the  paying  the  last  15L,  then  the  lease  and  release  should  cease  and 
be  void. 

About  one  year  after,  the  said  Lawrence  Clifton  died,  leaving  the 
said  Jane  [the  plaintiff's  wife]  his  only  daughter  and  heir.  And  by 
another  indenture,  bearing  date  the  25th  of  May,  1658,  made  between 
the  now  plaintiff  and  the  said  James  Baker,  the  said  James  Baker 
did  covenant  with  the  plaintiff,  that  if  they,  or  either  of  them,  should 

(a)  S.  C.,  3  Swanst.  628 ;  noin.  Thornborough  v.  Baker,  and  2  Freem.  143. 
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Thornbrough  v.  Baker. 

pay  to  the  said  James  Baker,  his  heirs,  executors,  administrators,  or 
assigns,  the  sum  of  201.  only,  on  the  20th  of  October  then  next 
following,  and  the  sum  of  5301.  on  the  20th  of  October,  1G59,  that 
then  the  said  indenture  of  lease  and  release  should  be  void. 

The  said  James  Baker  died  about  May,  1659,  and  the  premises 
being  forfeited,  they  descended  to  the  said  defendant  John  Baker,  son 
and  heir  to  the  said  James :  and  the  defendant  Sarah,  the  relict  of 
the  said  James  Baker,  having  administration  of  his  estate  granted  to 
her,  her  husband  John  Nichols  and  she  do  pretend  to  the  said 
mortgage  ;  and  the  plaintiff,  praying  a  reconveyance  on  payment  of 
what  was  due,  the  defendant  John  Baker,  by  his  answer  confessing 
the  mortgage  and  agreement  aforesaid,  and  that  the  mortgage,  beiug 
forfeited,  descended  upon  him  as  heir  to  his  father,  and  submitted  to 
reconvey  the  premises  on  payment  of  principal,  interest,  and  costs  to 
him ;  the  defendant  and  John  Nichols  and  his  wife  confessing  the 
said  mortgage,  and  insisting,  that  the  said  Sarah  was  administratrix 
to  her  former  husband  and  thereby  entitled  to  the  said  mortgage- 
money  and  interest,  although  she  hath  other  assets  of  her  husband's 
estate,  with  a  considerable  overplus. 

Sir  Harbottle  Grlmston,  M.R.,  upon  the  hearing  of  the  cause 
the  11th  of  February,  in  the  twenty-third  year  of  bis  now  Majesty'-  < "  ) 
reign,  decreed  that,  upon  pa?/?7ie?i<  of  principal,  interest,  and  costs, 
the  defendant  John  Baker  should  reconvey  the  premises  ;  and  it  was 
then  farther  ordered,  that  the  party  should  attend  the  Right 
Honourable  the  Lord  Keeper  of  the  Great  Seal  of  England  for  his 
Lordship's  directions,  whether  the  principal  and  interest  should  be 
paid  to  the  defendant  John  Baker,  the  heir,  or  to  the  defendant 
Sarah,  the  relict  and  administratrix  of  the  said  James  Baker ;  since 
which,  the  said  principal  and  interest  having  been  paid  by  the 
plaintiff  [and  his  wife],  and  a  reconveyance  made  unto  them,  but  the 
question  between  the  heir  and  the  administratrix  being  not  settled. 
Lord  Keeper  Finch  (b),  upon  hearing  and  full  debating  of  the  matter, 
this  present  day,  by  counsel  learned,  as  well  for  the  heir  as  the  ad- 
ministratrix, whether  the  said  principal  money  and  interest  doth 
belong  and  ought  to  be  paid  to  the  heir  or  administratrix;  and  the 

(a)  Charles  2nd. 

(h)  Afterwards  Lord  Chancellor  and  Earl  of  Nottingham. 
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Thornbrough  v.  Baker, 
former  precedents  being  produced,  his  Lordship,  having  been  attended 
with  the  said  cause  and  precedents,  and  having  taken  time  to  con- 
sider thereupon,  did  now  declare,  that  the  mortgage  ought  to  go  to; 
the  other  defendant  John  Nichols  and  his  wife,  the  administratrix  ofj 
James  Baker,  and  not  to  John  Baker,  son  and  heir  of  the  said  James 
Baker  ;  because  the  reason  of  the  common  law  in  these  cases  ought, 
as  near  as  may  be,  to  be  followed  in  equity.  Now,  by  the  common 
law,  if  the  conditions  or  defeasance  of  a  mortgage  of  inheritance  be  so 
penned,  that  no  mention  is  made  either  of  heirs  or  executors  to  whom 
the  money  should  be  paid,  in  that  case  the  money  ought  to  be  paid 
to  the  executrix,  in  regard  that  the  money  came  first  out  of  the 
personal  estate,  and  therefore  usually  returns  thither  again  ;  but  if 
the  defeasance  appoints  the  money  to  be  paid  either  to  heirs  or 
executors  disjunctively,  there  by  the  common  law,  if  the  mortgagor 
pay  the  money  precisely  at  the  day,  he  may  elect  to  pay  it  either  to 
the  heirs  or  executors  as  he  pleaseth  ;  but  where  the  precise  day  is 
past,  and  the  mortgage  forfeited,  all  election  is  gone  in  law ;  for  in 
law  there  is  no  redemption.  Then,  when  the  case  is  reduced  to  an 
equity  of  redemption,  that  redemption  is  not  to  be  upon  payment  to 
the  heirs  or  executors  of  the  mortgagee,  at  the  election  of  the  mort- 
gagor ;  for  it  were  against  equity  to  revive  that  election,  for  then  the 
mortgagor  might  defer  the  payment  as  long  as  he  pleaseth,  and  at 
last,  for  a  composition,  by  payment  of  the  money  to  that  hand  which 
will  use  him  best ;  much  less  can  the  Court  elect  or  direct  the  pay- 
ment where  they  please ;  for  a  power  so  arbitrary  might  be  attended 
with  much  inconvenience  throughout.  Therefore  [we  ought]  to  have 
a  certain  rule  in  these  cases,  and  a  better  cannot  be  chosen  than  to 
come  as  near  unto  the  rule  and  reason  of  the  common  law  as  may 
be.  Now,  the  law  always  gives  the  money  to  the  executor,  where  no 
person  is  named ;  and  where  the  election  to  pay  to  either  heir  or 
executor  is  gone  and  forfeited  in  law,  'tis  all  one  in  equity,  as  if  either 
heir  or  executor  were  named,  and  then  equity  ought  to  follow  the 
law,  and  give  it  to  the  executor;  for,  in  natural  justice  and  equity, 
the  principal  right  of  the  mortgagee  is  to  the  money,  and  his  right  of 
the  land  is  only  as  a  security  for  the  money  ;  wherefore,  when  the 
security  descends  to  the  heir  of  the  mortgagee,  attended  with  an 
equity  of  redemption,  as  soon  as  the  mortgagor  pays  the  money,  the 
land  belongs  to  him,  and  only  the  money  to  the  mortgagee,  which  is 
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merely  personal,  and  so  accrues  to  the  executors  or  administrators  of 
the  mortgagee.     And  for  this  reason,  a  mortgage  of  an  inheritance  to 
a  citizen  of  London  hath  been  held  to  be  part  of  his  personal  estate, 
and  divided  according  to  custom.    And  though  it  may  seem  hard  that 
the  heir  should  part  [with]  the  land,  and  be  decreed  to  make  a  re- 
conveyance without  having  the  money  which  comes  in  lieu  of  the 
land,  yet  it  will  not  seem  so  to  them  who  consider  that  the  land  was 
never  more  than  a  security,  and  that,  after  payment  of  the  monej', 
Hhe  law  keeps  a  trust  for  the  mortgagor,  which  the  heir  of  the  mort- 
gagee is  bound  to  execute ;  and  his  Lordship  declared,  that  the  right 
to  a  sum  of  money,  which  is  a  personal  duty,  ought  always  to  be 
certain,  and  not  to  be  variable  upon  circumstances.     Wherefore,  his 
Lordship  did  not  think  it  material  that  the  administratrix  in  this  case 
had  assets  without  this  money :  for  assets,  or  not  assets,  is  not  the 
measure  of  justice  to  executor  or  administrator,  but  serves  only  as  a 
pretence  to  favour  the  heir,  who  either  ought  to  have  the  mone}',  if 
there  be  no  assets,  or  not   to  have  it,  though  there  be  assets.     And 
for  the  same  reason,  his  Lordship  did  not  think  it  material  that  there 
wanted  circumstances  of  a  personal  covenant  from  the  mortgagor  to 
pay  the  money;    for  though   the  case  of  the  administratrix  of  the 
mortgagee  had  been  stronger  with  it,  yet  it  is  strong  enough  without 
it.     His  Lordship  declared,  that  he  had  considered  the  various  pre- 
cedents in  this  case  which  had  been  urged,  whereof  not  one  did  come 
to  the  very  point,  there  being  a  great  difference  between  a  mortgage 
and  an  absolute  conveyance,  with  a  collateral  agreement  to  reconvey 
upon  repayment  of  the  purchase-money  (a)  ;  the  other  late  precedents 
which  made  for  the  heir,  being  contrary  to  the  more  ancient  prece- 
dents  of  this   Court,   and   to   some   modern   precedents   also,   which 
seemed  to  his  Lordship  of  more  weight,  his  Lordship  being  of  opinion 
that  all  mortgages  ought  to  be  looked  upon  as  part  of  the  personal 
estate,  unless  the   mortgagee  in   his   lifetime,  or  by  his  last  will,,  do 
otherwise  declare  and  dispose  of  the  same.     Wherefore,  and  upon  the 
whole  matter,  his  Lordship,  having  fully  weighed  the  precedents,  and 
what  was  said  on  either  side,  doth  order  and  decree,  that  the  mort- 
gage-money and  interest  shall  be  paid  unto  the  said  John  Nichols 

(a)  See  1  Vern.  271,  412;  2  Cli.  Ca.       Ch.  Ca.  98;  3  Ch.  E.  187. 
49,  50,  51,  220;  2  Vent.   348,   351;   1 
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arid  his  wife,  and  kept  by  them ;  and  that  what  security  hath  been 
given  by  either  of  them  concerning  the  disposing  of  the  said  monies 
and  interest,  or  the  abiding  the  order  of  this  Court  as  to  the  payment 
of  the  said  money  and  interest,  be  delivered  up  to  them  and 
cancelled. 


MORTGAGE. 


CASBORNE  v.  SCARFE. 

1737.     1  Atk.  603. 


Nature  of  Equity  of  Redemption — Is  an  Estate  in  Land. 

A.,  a  feme  sole,  seised  in  fee  of  a  freehold  estate,  mortgages  it,  and 
afterwards  intermarries  with  B.  A.  dies,  and  the  mortgage  is  nut 
redeemed  during  the  coverture.  This  is,  notwithstanding,  such  a 
seisin  in  the  wife  as  entitles  the  husband  to  be  tenant  by  the  curtesy 
of  the  mortgaged  premises ;  for  in  a  Court  of  equity  the  land  is  con- 
sidered only  as  a  pledge  or  security  for  the  money,  and  does  not 
alter  the  possession  of  the  mortgagor. 

The  father  of  the  plaintiffs  (Elizabeth  and  Mary  Casborne)  devised 
to  Anne,  his  daughter,  the  plaintiffs'  eldest  sister,  all  his  estate,  free- 
hold and  copyhold,  in  fee,  charged  with  2001.  apiece  to  the  plaintiffs. 
Anne,  after  her  father's  death,  possessed  the  several  estates,'  and 
afterwards  intermarried  with  the  defendant  Ingiis,  and  soon  after 
died,  leaving  issue  a  son,  who  died  an  infant  and  without  issue  ; 
upon  whose  death  the  plaintiffs,  as  heirs-at-law  both  to  the  infant 
and  their  sister,  became  entitled  to  the  real  estate.  Anne  Ingiis, 
before  her  marriage,  mortgaged  part  of  the  freehold  premises  to  the 
defendant  Scarfe,  for  9301.  The  bill  is  brought  against  the  mort- 
gagee and  the  husband  for  an  account,  and  for  the  direction  of  the 
Court. 

The  defendant  Alexander  Ingiis  insisted  that,  havmgjiadjssue  by 
his  wife,  he  was  entitled  to  an  estate  for  life,  as  tenant  by  the  curtesy, 
in  his  late  wife's  freehold  premises,  subject  to  the  mortgage  of  the 
defendant  Scarfe. 

On  the  5th  of  May,  1735,  Sir  Joseph  Jekyll,  M.R.,  on  hearing  the 
cause,  was  of  opinion  the  defendant  Ingiis  was  not  entitled  to  a 
tenancy  by  the  curtesy  ia  the  estate  comprised  in  the  mortgage. 

The  defendant  appealed  from  this  decree  to  Lord  Chancellor 
Hardwicke,  and  the  cause  came  on  before  his  Lordship  on  the  28th 
of  January  and  4th  of  March,  1737. 
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For  the  plaintiffs  it  was  insisted,  the  equity  of  redemption  was  no 
actual  estate  or  interest  in  the  wife,  but  only  a  power  in  her  to 
reduce  the  estate  into  her  possession  again,  by  paying  off  the  mort- 
gage. It  was  compared  to  the  case  of  a  proviso  for  a  re-entry  in  a 
conveyance,  and  no  re-entry  ever  made,  and  to  a  condition  broken, 
and  no  advantage  ever  taken  thereof;  that  the  wife  was  never  seised 
in  fee  in  law,  because  the  legal  estate  was  out  of  her  by  virtue  of  the 
mortgage,  but  had  only  a  bare  possession,  and  was  in  receipt  of  the 
rents  and  profits ;  so  that  the  mortgagor  had  merely  a  right  of  action, 
or  a  suit  in  a  Court  of  equity,  in  order  that  the  estate  might  be 
reconveyed  to  her,  upon  complying  with  the  terms  in  the  mortgage  ; 
that  it  was  the  laches  of  the  husband  he  did  not  pay  off  the  mortgage 
money,  which  would  have  re-vested  the  estate  in  the  wife  ;  but,  not 
having  done  that,  there  is  no  more  reason  that  he  should  be  a  tenant 
by  the  curtesy  here,  than  that  he  should  have  the  benefit  of  a  seisin 
in  law  in  the  wife,  which  he  cannot  have,  for  there  must  be  an  actual 
seisin  ;  for  the  words  of  Lord  Coke,  in  his  comment  upon  the  35th 
section  of  Lyttelton,  are — A  man  shall  not  be  a  tenant  by  the 
curtesy  of  a  bare  right,  title,  use,  or  of  a  reversion,  or  a  remainder'] 
expectant  upon  any  estate  of  freehold,  unless  the  particular  estatel 
be  determined  or  ended  during  the  coverture.  It  was  likewise  said, 
if  it  be  considered  as  an  interest,  it  is  merely  a  contingent  one,  as  it 
is  uncertain  whether  the  mortgagor  will  ever  take  back  the  estate 
again,  for  it  was  entirely  at  her  election  ;  and  supposing  it  to  be 
mortgaged  to  the  value,  though  she  had  a  right  to  redeem,  yet  she 
was  under  no  obligation  to  do  it ;  and  it  does  not  appear  in  this  case 
the  wife  ever  intended  it  ;  and  if  the  law  should  cast  the  estate  on 
the  husband,  he,  by  never  paying  the  interest  during  his  life,  might 
load  the  inheritance  in  such  a  manner  that  it  would  never  be  of  any 
benefit  to  the  heir. 

On  the  other  hand  it  was  insisted  that  the  husband's  paying  off 
the  mortgage  would  have  been  buying  what  the  law  gives  him  as  a 
tenant  by  the  curtesy  ;  that,  though  at  law  a  mortgage  in  fee  is  a 
revocation  of  a  will,  yet  in  a  Court  of  equity  it  is  otherwise ;  and 
here  a  mortgagor  is  considered  as  having  still  the  ownership  of 
the  estate,  which  is  only  a  pledge  or  security  for  the  money  of 
the    mortgagee,   without   making    any  alteration    in   the    property, 
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for  the  estate  retains  all  its  former  qualities  as  any  other  not  in 
mortgage. 

That  the  argument  ab  mconvenienti  falls  to  the  ground  ;  for,  as  a 
tenant  for  life,  he  will  be  obliged  to  keep  down  the  interest  during 
life  ;  so  that  there  is  no  clanger  of  his  injuring  the  inheritance.  That 
there  is  a  difference  between  a  tenant  by  the  curtesy  and  a  tenant 
in  <U>\ver,.ivith  regard  to  a  trust  ;  for  there  may  be  a  tenancy  by  the 
curtesy  of  a  trust,  though  a  woman  is  not  endowable  of  it;  but  what 
were  the  grounds  of  this  distinction  he  would  not  take  upon  him  to 
say;  for  as,  both  by  the  decrees  of  this  Court  and  in  the  House  of 
Lords,  it  has  been  so  determined  without  giving  any  reasons,  he 
would  not  presume  to  offer  any  (a). 

That  a  mortgage  in  fee  is  no  more  than  a  charge  upon  the  land ; 
and  that,  in  the  case  of  Taker  v.  Grover(b),  it  was  held  a  mortgage 
in  fee  (though  two  descents  cast,  and  though  more  was  due  upon  it 
than  the  value,  and  though  the  mortgagor  by  his  answer  said  he 
would  not  redeem)  should  go  to  the  executor,  and  not  to  the  heir  of 
the  mortgagee,  the  equity  of  redemption  not  being  foreclosed  or 
released.  The  several  cases  following  were  likewise  cited  by  the 
defendant's  counsel:  HaU  v.  Bench  (c),  Amherst  v.  Bawling  (d), 
Strode  v.  Lady  Russet  (e),  h"/;/  Wiltiams  v.  Wray  (/),  and  Pawlett 
and  the  Attorney-Gert> vral  (.</). 

After  the  point  had  been  argued  on  both  sides,  the  Lord  Chan- 
cellor declared  his  surprise  that  this  matter,  as  it  seemed  a  case 
which  must  frequently  happen,  should  never  have  been  brought 
before  the  Court  till  now;  and  as  it  was  a  question  of  great  conse- 
quence and  general  concern,  said  that  he  should  take  time  to  give  his 
opinion. 

On  the  25th  of  March,  17-SS,  the  cause  stood  for  judgment. 

Lord  Chancellor  Hardwicke. — This  question  depends  on  two 
considerations  : 

First,  what  sort  of  interest  an  equity  of  redemption  is  considered 
to  be  in  this  Court. 

(a)  2  Vera.  585  and  680.  (e)  2  Vera.  621,  625. 

(6)  2  Vera.  367.  (/)  1  P.  W.  137;  Pr.  Ch.   151;    8 

(c)  1  Vera.  329.  Co.  96. 

(d)  2  Vera.  401.  (?)  Hard.  467,  469. 
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Secondly,  what  is  requisite  to  entitle  the  husband  to  be  tenant  by 
the  curtesy. 

First,  an  equity  of  redemption  has  always  been  considered  as  an 
estate  in  the  land  ;  for  it  may  be  devised,  granted,  or  entailed  with 
remainders,  and  such  entail  and  remainders  may  be  barred  by  fine 
and  recovery,  and  therefore  cannot  be  considered  as  a  mere  right 
only,  but  such  an  estate  whereof  there  may  be  a  seisin ;  the  person, 
therefore,  entitled  to  the  equity  of  redemption  is  considered  as  the 
owner  of  the  land,  and  a  mortgage  in  fee  is  considered  as  personal 
assets. 

By  a  devise  of  all  lands,  tenements,  and  hereditaments,  a  mortgage 
in  fee  »shall  not  pass,  unless  the  equity  of  redemption  be  fore- 
closed (a);  and  if,  after  such  devise  made,  a  foreclosure  is  had,  yet 
such  estate  shall  not  pass  by  those  general  words  of  lands,  tenements, 
and  hereditaments,  because  a  foreclosure  is  considered  as  a  new 
purchase  of  the  land. 

The  interest  of  the  land  must  be  somewhere,  and  cannot  be  in 
abeyance ;  but  it  is  not  in  the  mortgagee,  and  therefore  must  remain 
in  the  mortgagor.  A.  devises  his  estate,  and  after  makes  a  mortgage 
in  fee  ;  though  that  is  a  total  revocation  in  law,  yet  in  this  Court  it 
is  a  revocation  pro  tanto  only. 

It  is  certain  the  mortgagee  is  not  barely  a  trustee  to  the  mort- 
gagor ;  but  to  some  purposes,  videlicet,  with  regard  to  the  inheri- 
tance, he  certainly  is,  till  a  foreclosure. 

Secondly,  at  common  law,  four  things  are  necessary  to  entitle  the 
husband  to  the  tenancy  by  the  curtesy:  marriage,  issue,  death  of\ 
the  wife,  seisin  in  fact.  In  this  case,  the  three  first  concur;  but  it 
is  objected,  that  here  is  no  seisin  whatever  of  the  legal  estate  in  the 
wife  in  the  consideration  of  the  law.  But  that  is  not  the  present 
question  ;  the  true  question  is,  if  there  was  such  a  seisin  of  possession 
of  the  equitable  estate  in  the  wife,  as  in  this  Court  is  considered  as 
equivalent  to  an  actual  seisin  of  a  freehold  estate  at  common  law  ? 
and  I  am  of  opinion  there  was. 

Actual  possession,  clothed  with  the  receipt  of  the  rents  and  profits, 
is  the  highest  instance  of  an  equitable  seisin,  both  of  which  there 
was  in  this  case  ;  and  that  a  husband  shall  be  tenant  by  the  curtesy 

(a)  Strode  v.  Eussel,  2  Vein.  625. 
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of  the  equitable  estate  of  the  wife  has  been  often  determined,  as  ld 
Siveetaple  v.  Bindon  (a),  which  was  a  much  stronger  case  than  this; 
for  in  that  case  there  was  neither  seisin  nor  land;  and  in  GhreerihUl 
v.  G.  (b)  it  was  held  that  land  articled  for  only,  will  pass  by  a 
will. 

The  principal  objections  are  two  : 

First,  laches,  and  neglect  in  the  husband  by  not  paying  off  the 
mortgage. 

Secondly,  that  the  rule  ought  to  be  equal  between  dower  and 
curtesy,  and  that  dower  cannot  be  of  a  trust  estate. 

As  to  the  first,  it  is  not  similar  to  the  cases  of  laches  in  the  hus- 
band, viz.,  as  in  a  case  where  entry  is  requisite,  because  it  is1  nothing 
near  so  easy  to  pay  off  a  mortgage  as  to  make  an  entry ;  and  it  holds 
equally  strong  in  the  case  of  a  trust  estate  ;  for  a  husband  may  more 
easily  get  a  decree  for  his  trustees  to  convey  than  a  decree  to  redeem 
a  mortgage,  which  is  necessarily  attended  with  many  delays. 

The  second  objection  proves  too  much,  if  anything,  and  entirely 
fails  by  the  precedents  of  this  Court.  If  any  innovations  were  to  be 
made,  I  am  of  opinion  the  nearest  way  to  right  would  be  to  let  in  the 
wife  to  dower  of  a  trust  estate,  and  not  to  exclude  the  husband  from 
being  tenant  by  the  curtesy  of  it ;  and  there  can  be  no  inconvenience 
to  the  heir-at-law,  for  he  would  have  the  same  remedy  in  this  Court, 
to  make  a  tenant  by  the  curtesy  keep  down  the  interest,  as  againsl 
any  other  tenant  for  life.  For  these  reasons  I  am  of  opinion  the 
defendant  is  entitled  to  be  tenant  by  the  curtesy  ;  and  the  decree  at 
the  Rolls  as  to  this  part  must  be  reversed. 

See  notes  to  this  case,  p.  30. 

(a)  2  Yern.  53G.  (b)  2  Tern.  680. 
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1683.     1  Yern.  190  (a). 


Restrictions  on  Redemption  of  Mortgage  Discountenanced  in  Equity. 
Mortgage  cannot  be  made  Irredeemable. 

No  agreement  in  a  mortgage  can  make  it  irredeemable,  either  after 
the  death  of  the  mortgagor  or  upon  failure  of  issue  male  of  his 
body. 

Mr.  Howard  settles  a  jointure  on  plaintiff,  his  lady,  before  mar- 
riage, which,  proving  defective,  and  not  of  value  according  to  the 
marriage  agreement,  he  therefore  afterwards  makes  her  an  additional 
jointure  of  other  lands  ;  and  afterwards,  Mr.  Howard,  in  1673,  makes 
a  mortgage  to  the  defendant  Harris,  for  securing  l,O0Ol.  with  interest, 
in  which  (amongst  others)  part  of  the  lands  belonging  to  the  addi- 
tional jointure  was  comprised  ;  and  in  the  mortgage  there  is  a  special 
clause  of  redemption,  viz.,  that  if  Mr.  Howard,  or  the  heirs  males  of 
his  body,  should,  on  June,  1686,  pay  the  principal  sum  of  1,000£.  and 
60?.  per  annum  interest  in  the  meantime,  then  Mr.  Howard,  or  the 
heirs  males  of  his  body,  might  re-enter;  and  Mr.  Howard  covenants 
that  no  one  but  he  or  the  heirs  males  of  his  body  should  be  admitted 
to  redeem  this  mortgage  :  and  likewise  covenants  to  pay  the   1,000£. 

on   the  day  of ,  in  the  year  1686,  and   60L  per  annum 

interest  in  the  meantime,  by  half-yearly  payments,  from  the  date  of 
the  mortgage. 

Mr.  Howard  dies  without  issue. 

The  plaintiff  being  a  jointress  of  part  of  the  mortgaged  lands,  and 
so  entitled  to  redeem  the  whole,  in  1677  exhibits  her  bill  to  redeem 
this  mortgage. 

The  defendant,  by  answer,  insists  the  lands  are  now  become  irre- 
deemable. 

This  cause  was  heard  before  the  Lord  Chancellor  Nottingham,  and 

(a)  S.  C.,  1  Eq.  Ca.  Abr.  312,  pi.  11,  2  Oh.  Ca.  147. 
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now,  upon  the  defendant's  petition,  came  to  be  reheard  before  the 
Lord  Keeper  North  (a),  and  was  by  them  both  decreed  for  the 
plaintiff. 

For  the  plaintiff  it  was  insisted, 

1st.  That  restrictions  of  redemption  in  mortgages  have  been  always 
discountenanced  in  this  Court,  and  it  would  be  a  thing  of  mischie- 
vous consequence  should  they  prevail  ;  for  then  it  would  become  a 
common  practice  and  a  trade  among  the  scriveners,  so  to  fetter  the 
mortgagors  as  to  make  it  impracticable  for  them  to  redeem  according 
to  the  precise  letter  of  the  agreement ;  and  the  plaintiff's  counsel 
insisted,  that  there  was  no  more  in  this  case  against  redemption  than 
there  was  in  every  mortgage.  It  is  true,  here  is  an  express  covenant 
that  none  but  Mr.  Howard,  or  the  heirs  males  of  his  body,  should 
redeem  ;  and  in  every  mortgage  there  is  a  proviso,  that,  in  case  the 
money  be  not  paid  by  such  a  day,  the  mortgagee  shall  hold  the  land 
discharged  :  and  not  only  so,  but  there  is  likewise  an  express  coven- 
ant for  further  assurance  ;  so  that,  in  every  mortgage,  the  agreement 
of  the  parties  upon  the  face  of  the  deed  seems  to  be,  that  a  mort- 
gage shall  not  be  redeemable  after  forfeiture. 

2ndly.  It  was  argued,  that  it  was  a  maxim  here,  that  an  estate 
cannot  at  one  time  be  a  mortgage,  and  at  another  time  cease  to  be 
so,  by  one  and  the  same  deed  ;  and  a  mortgage  can  no  more  be  irre- 
deemable, than  a  distress  for  a  rent-charge  can  be  irrepleviable.  The 
law  itself  will  control  that  express  agreement  of  the  party ;  and  by 
the  same  reason,  equity  will  let  a  man  loose  from  his  agreemeut, 
and  will,  against  his  agreement,  admit  him  to  redeem  a  mortgage. 

3rdly.  It  is  another  standing  rule,  that  a  mortgage  cannot  be  a 
mortgage  of  one  side  only  (6).  And  here  it  is  plain,  Mr.  Harris  may 
make  it  a  mortgage  ;  for  he  has  a  covenant  for  the  repayment  of  his 
mortgage- money.  And  for  precedents  were  cited  the  case  of  Kilving- 
ton  v.  Gardiner,  who  was  to  redeem  at  any  time  in  his  lifetime,  and 
Sir  Robert  Jason's  case  (c). 

For  the  defendant  it  was  insisted,  that  this  express  agreement  of 
the  parties  ought  to  be  pursued  ;  and  they  pretended  the  same  was 
made  upon  good  consideration,  viz.,  that  the  defendant  Harris  had 

(a)  Afterwards  Earl  of  Guildford.  (c)  Jason     v.     Eyres,     2     Ch.     Ca. 

(b)  Exton  v.  Greaves,  1  Yern.  139.  33. 


RESTRICTIONS    ON    REDEMPTION.  13 


Howard  v.  Harris, 
formerly  purchased  these  very  lands  from  Sir  Robert  Howard,  father 
of  the  plaintiff's  husband,  who  pretended  himself  to  be  seised  in  fee; 
but  this  land  was  afterwards  evicted,  upon  pretence  that  Sir  Robert  was 
only  tenant  for  life  ;  and  the  reason  of  this  special  clause  of  redemption 
was,  that,  in  case  Mr.  Howard  should  have  issue  male,  the  estate  might 
remain  in  the  family  ;  but  if  he  had  none,  it  should  be  left  to  the 
defendant  as  something  towards  a  compensation  for  the  loss  in  his 
purchase,  and  Mr.  Harris  was  to  submit  to  the  loss,  and  not  to  question 
Mr.  Howard's  title.  But,  as  to  this,  they  had  not  a  word  of  it  in 
proof,  saving  only,  that  the  defendant  had  made  such  a  purchase,  but 
not  that  this  was  the  consideration  of  the  agreement ;  and  it  likewise 
appeared  that  Mr.  Howard  claimed  by  an  ancient  settlement  from 
the  Lord  Suffolk,  and  not  by  any  settlement  made  by  his  father, 
Sir  Robert. 

Then  it  was  insisted,  that  this  additional  jointure  was  voluntary,  and 
the  plaintiff  ought  not  to  take  the  estate  out  of  the  hands  of  a  purchaser. 
But  it  was  answered,  he  was  a  purchaser  for  no  more  than  his  mort- 
gage-money ;  and  one  that  comes  in  by  a  voluntary  conveyance  may. 
redeem  a  mortgage  ;  and  if  the  additional  jointure  was  voluntary,  so 
likewise  was  the  agreement  that  none  but  Mr.  Howard,  or  the  heirs 
males  of  his  body  should  redeem;  and  that  was  subsequent  to  the 
additional  jointure. 

And  it  was  further  urged,  that  the  mortgaged  estate  is  a  reversion 
after  lives  only,  and  is  at  present  but  11.  per  annum  ;  and  that  Mr. 
Harris  did  actually  borrow  the  mortgage-money  to  lend  on  this  rever- 
sion ;  and  it  could  not  be  presumed  he  would  have  so  done,  unless 
it  had  been  in  consideration  that  this  mortgage  had  been  made  in  a 
special  manner  redeemable. 

But  it  was  answered,  that,  possibly,  the  defendant  might  design 
such  a  catching  bargain  of  this  mortgage  ;  but  that  was  a  sort  of  cir- 
cumvention, and  the  worst  part  of  the  case. 

Lord  Keeper  North  (a),  after  long  debate,  decreed  the  mort- 
gage should  be  redeemed ;  the  rather,  that  the  defendant  had  a 
covenant  for  repayment  of  his  mortgage-moneys  (b)  ;  but  said,  if  the 
case  had  been,  that  a  man  had  borrowed  money  of  his  brother,  and 

(a)  Afterwards  Earl  of  Guildford.  immaterial;  see  1  P.  W.  271 ;  2  Atk. 

(b)  The  omission  of  the  covenant  is      496;  King  v.K.,3  P.  W.  358. 


14  MORTGAGE. 


Howard  v.  Harris. 

had  agreed  to  make  him  a  mortgage,  and  that,  if  he  had  no  issue 
male,  his  brother  should  have  the  land,  such  an  agreement  made 
out  by  proof  might  well  be  decreed  in  equity  (a). 

But  then,  for  the  defendant,  the  mortgagee,  it  was  insisted,  that 
this  mortgage  having  been  made  ten  years  since,  and  of  a  reversion, 
where  71.  per  annum  rent  was  only  reserved,  that,  in  this  case,  the 
defendant  ought  to  have  interest  upon  interest,  otherwise  he  would 
be  a  great  loser  in  this  case. 

But,  as  to  that,  it  was  answered,  that  the  plaintiff's  bill  to  redeem 
was  filed  so  long  since  as  1677,  and  that  the  defendant  had  by  answer 
opposed  the  redemption  :  andj  therefore,  from  that  time,  he  had  no 
pretence  to  an  allowance  of  interest  for  his  damages.  And  it  was 
never  known  in  this  Court  that  interest  upon  interest  was  at  any 
time  allowed  in  any  case. 

But  the  Lord  Keeper  was  clear  of  opinion,  that,  as  to  so  much 
interest  as  was  reserved  in  the  bod}'  of  the  deed,  that  should  be 
reckoned  principal  (6)  ;  for,  it  being  ascertained  by  the  deed,  an 
action  of  debt  would  lie  for  it ;  and,  therefore,  it  was  reasonable  that 
there  should  be  damages  given  for  the  non-payment  of  that  money. 
And  whereas  it  was  urged,  that  this  had  never  been  practised,  and 
that  there  was  not  any  such  precedent  in  the  Court ;  and  that, 
if  this  were  to  be  established  for  a  rule,  every  scrivener  would 
reserve  all  his  interests  half-yearly,  from  time  to  time,  as  long  as  the 
money  should  be  continued  <>ut  upon  the  security  ;  which  would  be 
to  change  the  law  and  practice  in  this  Court,  and  make  all  mortgagors 
pay  interest  upon  interest. 

But  the  Lord  Keeper  said,  he  was  clear  in  that  distinction,  between 
debt  and  damages;  and  he  saw  no  inconvenience  that  could  ensue; 
it  would  serve  only  to  quicken  men  to  pay  their  just  debts;  and 
accordingly  decreed,  that,  after  a  deduction  of  the  yearly  rents  of  the 
mortgaged  premises  out  of  the  <o0l.  a  year,  payable  for  the  interest, 
the  defendant  should  be  allowed  interest  for  the  residue  of  the  said 
601.  a  year,  for  which  the  defendant  might  have  sued  at  law  and 
recovered  damages. 

See  notes  to  this  case,  p.  15. 

(a)  That  is  to  say,  that  it  might  be      p.  223. 
supported  as   a  family   arrangement.  (b)  Sed  vide  Thornhill  v.  Evans,  2 

See  Stapilton  v.  S.,  and  note,  vol.  i.,       Atk.  330. 
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1.  Restrictions  on  the  Right  of  Redemption. 

Generally. — The  principal  case  of  Howard  v.  Harris,  p.  11,  supra, 
-  s  generally  referred  to  as  the  leading  case  for  the  proposition  that  an 
agreement"  at  the  date  of  the  mortgage  restricting  the  right  of  re- 
demption is  void  in  equity.  The  rules  of  equity  prevail  now  in  all 
Courts,  but  formerly  Courts  of  law  held  the  mortgagor  to  the  strict 
letter  of  his  bargain.  Thus  writes  Lyttelton :  "  If  a  feoffment  be 
made  upon  such  condition  that  the  feoffer  pay  to  the  feoffee  at  a 
certain  day,  etc.,  40?.  of  money,  then  the  feoffer  may  re-enter ;  if 
he  doth  not  pay,  then  the  land,  which  is  put  in  pledge  upon  con- 
dition for  the  payment  of  the  money,  is  taken  away  from  him  for 
ever  and  so  dead  to  him  upon  condition  "  (a). 

In  Courts  of  equity,  however,  it  was  at  a  very  early  period  held  that 
until  foreclosure  by  decree,  the  mortgagor  might  redeem  the  estate 
forfeited  at  law,  see  Langford  v.  Barnard  (6),  decided  in  the  37th 
year  of  Queen  Elizabeth's  reign,  and  see  also  Emmanuel  College  v. 
Evans  (c),  decided  in  the  first  year  of  Charles  the  First. 

Void  restrictions. — The  first  rule  is  that  any  restriction  at  the  date 
of  the  mortgage  on  the  right  to  redemption  is  void.  When  the  right 
to  redemption  was  established,  Courts  of  equity  in  order  to  prevent  its 

(a)  Lytt.  s.  332.  (&)  Tothill,  134.  (c)  1  Ch.  R.  18. 
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evasion  were  obliged  to  lay  down  that  a  mortgagor  could  not  by  any 
contract  entered  into  with  the  mortgagee  at  the  time  of  the  mortgage 
give  up  his  right  to  redemption  or  fetter  it  in  any  manner  by  confining 
it  to  a  particular  time  or  to  a  particular  description  of  persons.  Thus 
in  the  principal  ease  of  Howard  v.  H arris,  p.  11,  supra,  where  Howard 
covenanted  that  no  one  but  he  or  the  heirs  male  of  his  body,  should 
be  admitted  to  redeem,  it  was  contended  upon  Howard's  death  with- 
out issue  that  the  land  had  become  irredeemable  :  the  jointress  was 
however  admitted  to  redeem.  So  also  in  Kilvington  v.  Gardiner  (a), 
where  the  right  of  redemption  was  attempted  to  be  confined  to  the 
lifetime  of  the  mortgagor,  it  was  held  that  it  existed  after  his 
death  (b).  In  the  recent  case  of  Salt  v.  Northampton  (c),  there 
was  an  agreement  in  the  mortgage  that  a  policy  of  insurance  taken 
out  on  the  life  of  the  mortgagor,  a  reversioner,  should,  in  case  he  died 
in  the  lifetime  of  the  tenant  for  life,  which  happened,  belong  abso- 
lutely to  the  mortgagees.  It  was  held  that  on  redemption  of  the  rest 
of  the  mortgaged  property  by  the  representatives  of  the  mortgagor, 
they  become  entitled  to  the  policy  notwithstanding  the  agreement. 

An  agreement  at  the  date  of  the  mortgage  to  sell  at  a  fixed  price 
if  the  mort^a^e  money  is  not  paid  seems  to  stand  ou  the  same  foot- 
ing?);  and  see  also  in  Re  Edward's  Instate  (e),  a  modern  Irish  case, 
where  the  mortgage  was  dated  in  1859,  the  case  heard  in  1861,  and 
it  was  decided  that  a  contract  to  sell  for  4,500/.  if  the  mortgage 
debt  of  2,500/.  was  not  paid  in  two  years  was  void. 

Exceptions  have  been  allowed  to  the  rule  where  the  mortgage  has 
been  treated  as  including  a  family  arrangement  for  settlement  as  well 
as  a  morto-acre  (f) ;  but  with  this  exception  the  rule  may  be  taken  as 
still  in  force,  that  an  agreement  at  the  date  of  the  mortgage  restrict- 
ing the  right  of  redemption  is  void. 

Collateral  Advantages  to  Mortgagee. — It  has,  however,  been  laid 
down  as  a  separate  rule  or  as  a  corollary  that  a  mortgagee  cannot,  at 
the    time    of  his   mortgage,    contract  for  any   collateral   advantage 

(a)  Cited  in  Howard  v.  Harris.  4SS  ;    Bowen    v.  Edwards,    1    Ch.    E. 

(b)  See  also  Jason  v.   Eyres,   2  Ch.       222. 

Ca.  33 ;  Newcomb  v.  Bonhani,  2  Vent.  (eY  11  Ir.  Ch.  E.  367. 

364,  1  Vern.  33 ;  Spurgeon  v.  Collier,  (/)    See    Jason    v.    Eyres,    supra  ; 

1  Eden.  55;  Goodman  v.  Grierson,  2  Newcomb    v.    Bonharn,    supra,     and 

BaU  &  B.  278.  king  »•  Bromley,  2  Eq.  Cas.  Abr.  595, 

(c)  (1892)  A.  C.  21.  pi.  8,  2  Ch.  Cas.  58;  "Wolston  v.  Aston, 

(d)  Price  v.  Perry,  Freem.  Ch.  E.  Hard.  511. 
258 ;    YVillett    v.    Winnell,     1    Yern. 
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beyond  his  principal  and  interest.  In  Jennings  v.  Ward  (a),  the 
M.  R.  says  a  man  shall  not  have  interest  for  his  money  and  a 
collateral  advantage  besides,  or  clog  the  equity  of  redemption  with 
any  by-agreement. 

In  considering  the  cases  on  this  rule  it  is  necessary  to  boar  in  mind 
that  modern  legislation  has  in  some  degree  removed  restrictions  on 
freedom  of  contract  in  mortgages  on  which  the  older  cases  rested.    • 

The  statute  12  Anne,  stat.  2,  c.  16,  the  latest  of  the  old  laws  against 
usury,  etc.,  prohibited  the  reservation  of  interest  at  a  higher  rate  than 
5  per  cent.  This  was  repealed  by  the  statute  17  &  18  Vict.  c.  90, 
which  took  effect  on  the  10th  of  August,  1854.  Again,  undervalue 
was,  until  1868,  under  a  rule  of  equity  a  sufficient  ground  for  setting 
aside,  at  any  rate,  the  sale  of  a  reversion.  This  rule  was  determined 
by  the  Sale  of  Reversions  Act,  1867  (6),  which  came  into  operation  on 
the  1st  of  January,  1868,  and,  though  in  its  title  confined  to  sales, 
by  the  interpretation  clause  (s.  2)  the  word  purchase  is  extended 
to  "  every  kind  of  contract,  conveyance,  or  assignment,  under  or  by 
which  any  beneficial  interest  in  any  kind  of  property  that  may  be 
acquired."  These  words  would  apparently  include  a  mortgage,  and 
the  Act  is  referred  to  as  material  in  the  leading  case  of  Aylesford 
v.  Morris  (c),  in  which  the  only  securities  taken  were  bills  ;  and  as 
recently  as  1889  an  eminent  judge  treated  the  question,  how  far 
the  old  rule  was  altered,  as  one  of  considerable  difficulty.  In  this 
case  of  Mainland  v.  JJyjolin  (d),  Kay,  J.,  said  :  "  I  have  now  to  deal 
with  that  which  is  the  material  part  of  this  case,  and  it  raises  a  ques- 
tion of  very  considerable  interest  and  importance,  namely  what  sort 
of  collateral  advantage  can  a  mortgagee  stipulate  for  and  take  from 
his  mortgagor,  now  that  the  usury  laws  have  been  abolished  by  the 
Act  of  1854  (e).  Before  that  time  it  was  very  well  settled  that 
collateral  advantages  could  not  be  insisted  upon  by  a  mortgagee. 
There  are  many  ways  in  which  the  equity  to  redeem  was  defended  by 
stringent  provisions  laid  down  by  the  Court  which  created  that 
equity.  Among  them  there  was  first  of  all  this  :  that  the  amount 
stated  in  the  mortgage  deed  to  be  advanced  was  never  conclusive. 
The  mortgagor,  or  anybody  claiming  under  him,  was  always  at  liberty 
to  show,  if  he  could,  that  that  amount  had  not  been  actually  advanced. 

(a)  2  Vera.  520.  and  see  the  Act  discussed  Vol.  I.,  in 

{b)  31  &  32  Vict.  c.  4.  notes   to   Chesterfield   v.   Janssen,    p. 

(c)  8  Ch.  App.  484  ;  see  ante,  Vol.  I 

p.  320 ;  Beynon  v.  Cook,  10  Ch.  389 

see  judgment  of  Jessel,  M.E.,  p.  391 


318—320. 

(d)  41  C.  D.  126. 

(0  17  &  18  Vict.  c.  90. 
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Another  was  this :  a  stipulation  capitalizing  interest,  turning  it  into 
principal  and  charging  interest  upon  it,  however  formally  expressed, 
was  not  allowed  to  prevail.  A  stipulation  that  the  mortgagee  if  he 
entered  should  be  paid  a  commission  for  receiving  the  rents  was 
always  defeated  ;  and  it  is  not  now  according  to  the  latest  authorities 
allowed  to  prevail  ;  and,  further,  a  stipulation  that  the  interest  should 
be  paid  at  one  rate,  but  that  if  not  paid  at  that  day,  the  rate  would 
be  increased,  always  was  held  to  be  void."  The  last  of  the  rules 
stated  by  Kay,  J.,  as  to  increasing  the  rate  is  discussed  in  the  notes  to 
Peachey  v.  Somerset  and  Sloman  v.  Walter,  infra. 

Compound  Interest. — Taking  first  the  second  rule  stated  by 
Kay,  J.,  as  to  the  now  common  provisions  for  compound  interest  in 
mortgage  deeds.  It  was  always  lawful  to  agree  that  interest  already 
due  should  be  converted  into  principal  (a).  It  was  also  held  lawful 
to  have  a  mortgage  to  secure  an  account  which,  according  to  the 
usual  custom  of  trade,  was  periodically  settled  on  the  footing  of 
compound  interest  (b).  But  while  the  usury  laws  were  in  force,  in 
any  other  case  a  stipulation  at  the  time  of  the  loan  for  compound 
interest  was  invalid  (c).  These  older  cases  indicate  that  stipulations 
for  compound  interest  were  only  illegal  on  account  of  the  usury  laws 
as  tending  to  usury.  Lord  Eldon,  in  the  case  of  Chambers  v. 
Goldivin(d),  said  it  was  prohibited  as  tending  to  usury,  though 
not  usury;  and  in  Blackburn  v.  Warwick  (e),  Alderson,  B.,  said: 
"  I  presume  the  Courts  suppose  .  .  .  the  contract  savouring  of 
usury  ;  if  the  rule  cannot  be  supported  on  that  ground,  it  seems  to 
me  it  cannot  be  supported  at  all." 

In  practice,  since  the  Act  17  &  18  Yict.  c.  90,  stipulations  for 
compound  interest  are  treated  as  valid,  and  precedents  of  such  stipu- 
lations are  contained  in  modern  conveyancing  forms  (/).  This  is  the 
general  rule;  but  in  a  case  since  the  date  of  the  last-mentioned  Act, 
a  stipulation  in  a  mortgage  to  a  solicitor,  for  commission  and  com- 

(n)  Ossulston  v.  Yarmouth,  2  Salk.  croft,  Mosely,  247. 

449  ;  Chambers  v.  Goldwin,  9  Y.  jun.  ('/)  9  Y.  jun.  271. 

271;     Thornhill    v.    Evans,    2    Atk.  (e)  2  Y.  &  C.  Ex.  99;  and  Moss  v. 

330.'  Bainbridge,  6  D.  M.  &  G.  292,  at  pp. 

(b)  Kufford  v.  Bishop,  5  Euss.  346  ;  310,  311  ;  and  see  Fisher  on  Mortgages, 
Croskell  v.  Bower,  32  B.  86.  1884  edit.,   p.    894  ;    Davidson,    1881 

(c)  Mitford  v.  Featherstonhaugh,  2  edit.,  p.  360  ;  Beddowes  on  Mortgages, 
Y.  449  ;  Sir  Thomas  Meer's  Case,  Cas.  p.  126. 

t.  Talbot,  cited  in  Chambers  v.  Gold-  (/)  Key  &  Elphinstone,  1894  edit., 

win,  supra;  Bage  v.  Brown,  7  CI.  &      p.  127. 
Ein.  437  ;  and  see  Broadway  v.  More- 
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pound  interest,  insisted  upon  as  a  condition  for  a  further  advance, 
was,  in  the  circumstances,  held  void  (a).  In  another  recent  case, 
however,  reversioners,  after  a  life  interest  vested  in  C,  mortgaged 
their  reversionary  propert}',  and  covenanted  that  interest  in  arrear 
should  be  capitalized  and  bear  interest  after  the  same  rate;  C.  also 
assigned  her  life  interest  as  part  of  the  security.  It  was  held  by 
Hall,  V.-C,  that  the  security  given  by  the  mortgagors  for  compound 
interest  was  good  (b).  And  see  as  to  fines  in  a  building  society, 
mortgages  and  interest  on  them,  Provident  Permanent  Building 
Society  v.  Greenhill  (c). 

Bonus. — In  certain  modern  cases  it  has  been  held  that  a  contract 
to  pay  a  bonus,  or  larger  sum  than  that  advanced,  was  under  the 
circumstances  valid.  Thus  in  the  case  of  Mainland  v.  Upjohn  (d),  it 
was  decided  that  where  advances  have  been  made  by  a  mortgagee  to 
a  mortgagor  upon  a  security  of  a  speculative  character,  such  as  a 
building  estate,  the  Court  will,  in  taking  account  in  a  redemption 
action,  allow  to  the  mortgagee  sums  actually  deducted  by  him  for 
commission  or  bonus  at  the  time  of  making  the  advances,  provided 
the  deductions  were  made  as  part  of  the  mortgage  contract  under  a 
bargain  deliberately  entered  into  by  the  parties  while  on  equal 
terms  and  knowing  perfectly  well  what  they  were  doing,  and  without 
any  improper  pressure,  unfair  dealings,  or  undue  influence  on  the 
part  of  the  mortgagee.  The  Court  treated  the  transaction  as 
amounting  to  the  payment  of  the  whole  amount  of  the  advance  to 
the  mortgagor,  and  the  return  of  a  certain  part  of  it  to  the  mortgagee 
as  a  consideration  for  the  accommodation.  So  in  an  earlier  case, 
which  also  was  subsequent  to  the  repeal  of  the  laws  against  usury, 
it  was  held  that  an  agreement  was  good  for  payment  of  1,0007.  in 
consideration  of  an  advance  of  700Z.  (e).  These  cases  were  approved 
of  by  Kekewich,  J.,  in  Eyre  v.  Wynn  Mackenzie  (/).  And  see 
General  Credit,  &c.  Co.  v.  Clegg  (g),  where  an  agreement  was  allowed 
for  commission  of  11.  per  cent,  per  month  on  any  instalment  while 
due  and  unpaid.  It  has,  however,  frequently  been  laid  down,  that 
the  repeal  of  the  laws  against  usury  has  not  abrogated  the  second 
leading  rule  above  mentioned  (see  p.  16),  which  was  thus  stated  by 
Lord  Romilly :  The  Court  would  not  permit  a  person,  uuder  colour 

(a)  Eyre  v.  Hughes,  2  C.  D.  148.  (e)  Potter  v.  Edwards,  5  W.  E.  407, 

(b)  Clarkson  v.  Henderson,  14  C.  D.       26  L.  J.  (N.  S.)  Ch.  468. 
348.  (/)  (1894)  1  Ch.  227. 

(c)  9  C.  D.  122.  (g)  General  Credit,  &c.  Co.  v.  Clegg, 
{d)  41  C.  D.  126.                                         22  C.  D.  549. 
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of  mortgage,  to  obtain    collateral    advantage    not  belonging   to  or 
appurtenant  to  the  contract  of  mortgage  (a). 

Commission. — As  to  the  older  cases  before  1854,  in  Leith  v. 
Irvine  (b)  it  was  held  by  Lord  Brougham,  that  a  mortgagee  in 
possession  of  a  West  Indian  estate  was  not  entitled  to  charge  com- 
mission. In  this  case  it  does  not  appear  that  there  was  any  stipula- 
tion for  commission,  but  only  that  lie  had  entered  into  possession. 
The  L.  G,  referring  to  Chambers  v.  Golduriw  (c),  treated  the  rule 
against  a  mortgagee  obtaining  a  collateral  advantage  as  depending 
on  the  usury  laws.  Chambers  v.  Goldwin  (supra)  seems  to  be  a 
similar  case  as  to  facts,  there  being  no  agreement  for  commission. 
The  claim  was  disallowed  by  Lord  Eldon  (>/),  on  the  ground  that  it 
was  usurious  and  a  collateral  advantage,  and  he  apparently  treated 
every  such  collateral  advantage  as  tending  to  usury.  In  Scott  v. 
Brest  (e),  referred  to  in  Chambers  v.  Gold/win  (supra),  a  stipulation 
that  a  mortgagee  should  be  a  receiver  at  a  salary  was  treated  as 
usurious. 

As  to  the  cases  since  1854,  in  Broad  v.  Selfe  (/),  decided  in  1863, 
Romilly,  M.R.,  referring  to  the  "Id  cases,  said :  "They  showed  the 
principle  that  the  Court  would  not  permit  a  person,  under  colour  of 
a  mortgage,  to  obtain  a  collateral  advantage  not  belonging  or  appur- 
tenant to  the  contract  of  mortgage.  Although  this  principle  in  its 
origin  probably  had  reference  to  the  usury  laws,  it  went  in  his 
opinion  beyond  them,  and  was  not  affected  by  their  repeal"  (;/),  and 
he  disallowed  an  agreement  with  an  auctioneer  mortgagee  contem- 
poraneous with  a  mortgage  that  he  should  sell  the  property  and  pay 
Ihimself  a  commission.  In  Barrett  v.  Hartley  (h),  Stuart,  V.-( '..  said 
that  the  old  cases  decided  that  when  the  usury  laws  existed  the  Court 
would  not  permit  the  mortgagee  to  obtain  a  collateral  advantage  in 
the  shape  of  commission  or  bonus,  and  that  the  repeal  of  the  usury 
laws  had  brought  into  greater  force  the  jurisdiction  of  the  Court  to 
protect  against  an  oppressive  bargain.     In  the  recent  case  of  James 

(a)  Broad  v.  Selfe,  11  W.  E.  103G,  9  (/)  11  W.  R.   1036,  9  Jur.  (X.  S.) 
Jur.  (N.  S.)  885.  885.      See   also  Matbison   v.   Clarke, 

(b)  1  My.  &  K.  277.  supra. 

(c)  9  V.  jun.  271.  (</)  Referred  to  by  Kay,  J.,  in  Main- 

(d)  See  2  Term  Rep.  238.  land    v.    Upjobn,    supra  ;     and     see 

(e)  See   also   Jennings  v.  Ward,   2  Cbapple  v.  Mabon,  5  Ir.  R.  Eq.  225 ; 
Yern.  520;  Matbison  v.  Clarke,  3  Dr.  and  Comyns  v.  C,  ibid.,  583. 

3 ;  Edrnunds  v.  Povey,  1  Yern.  18S8.  (/;)  2  Eq.  789. 
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v.  Kerr  (a),  where  there  was  a  mortgage  to  a  solicitor,  Kay,  J.,  dis- 
cussed the  question  whether  the  rule  that  a  mortgagee  should  not 
have  a  collateral  advantage  depended  entirely  on  the  usury  laws. 
He  adopted  the  principle  laid  down  as  above  stated  by  Stuart,  V.-C, 
in  Barrett  v.  Hartley,  and  said  :  "  I  believe  with  Lord  Romilly,  that 
the  rule  that  a  mortgagee  should  not  be  allowed  to  stipulate  for  any 
collateral  advantage  beyond  his  principal  and  interest  did  not  depend 
on  the  laws  against  usury." 

In  a  case  where  brewer  mortgagees  in  possession  of  a  public-house 
let  with  a  covenant  that  the  tenant  should  take  only  their  beer,  it 
was  held  that  they  must  account  for  the  extra  rent  that  would  have 
been  received  on  a  lease  without  such  covenant  (6). 

In  the  case  of  Soft  v.  Northampton  (c),  cited  supra,  where  an 
agreement  that  a  policy  should  not  be  redeemed  was  held  void,  Lord 
Bramwell  referred  to  the  rule  against  clogging  the  equity  of  redemp- 
tion or  having  any  collateral  advantage  as  being  still  in  force.  In 
this  case  the  allegation  of  unfair  dealing  was  withdrawn.  The  agree- 
ment was  distinctly  part  of  the  agreement  for  mortgage,  and  the  case 
must  be  treated  as  rather  an  instance  of  the  rule  in  Howard  v. 
Harris  (p.  11,  supra),  that  the  Court  will  not  allow  an  agreement  to  be 
made  at  the  time  of  the  mortgage,  that  under  any  circumstances  the 
mortgaged  property  should  not  be  irredeemable.  It  does  not  remove 
the  difficulty  of  deciding  what  "  collateral  advantages  "  will  be  dis- 
allowed, and  it  is  possible  that  these  may  by  some  subsequent 
decision  be  confined  to  cases  where  there  has  been  some  actual 
unfairness  or  pressure,  or  where  the  relations  of  the  parties  to  one 
another  make  the  bargain  unfair,  or  show  that  the  borrower  had  not 
proper  advice. 

Unconscionable  Bargains. — Whatever  may  ultimately  be  decided 
on  the  question  how  far  the  rule  against  "  collateral  advantage"  is 
affected  by  the  repeal  of  the  usury  laws  or  the  Sale  of  Reversions 
Act,  there  is  no  doubt  that  this  repeal  or  this  Act  has  not  affected 
the  doctrine  of  equity  as  to  bargains  which  are  unconscionable,  or 
made  under  unfair  pressure.  See  as  to  these,  the  leading  modern 
case,  as  to  loans,  of  Aylesford  v.  Morris,  and  other  cases  cited  in 
notes  to  Chesterjield  v.  Janssen,  ante,  Vol.  I.,  pp.  318,  323,  324. 

(«)  40  C.  D.  459.  39  C.  D.  559  ;  C.  A.  40  0.  I).  237. 

(6)  White  v.  London  Brewery  Co.,  (c)  (1892)  A.  0.  13. 
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2.  Mortgages  to  Solicitors. 

As  to  equities  arising  from  the  relation  of  the  parties,  the  common 
case  is  that  of  mortgages  to  solicitors.  In  a  case  of  CocJcburn  v. 
Edwards  (a),  Sir  G.  Jessel,  M.R.,  said,  with  respect  to  a  mortgage  to 
a  solicitor  by  his  client,  when  there  are  any  special  provisions,  the 
solicitor  "was  bound  to  take  care  that  his  client  had  the  same  pro- 
tection as  if  he  had  employed  an  independent  solicitor.  A  solicitor 
who  lends  money  on  mortgage  to  a  client  on  any  but  strictly  usual 
terms  would  be  wise  if  he  always  required  the  intervention  of  another 
solicitor.  If  that  is  not  done,  he  must  preserve  evidence  that  the 
circumstances  were  explained  to  the  client."  In  this  case  the  power 
of  sale  was  absolute,  the  usual  qualifying  clause  being  absent,  and  it 
was  held  by  the  C.  A.,  affirming  Fry,  J.,  that  the  omission  of  this 
clause  was  a  breach  of  duty,  and  the  solicitor-mortgagee  not  being 
able  to  prove  that  he  had  explained  it  to  the  mortgagor,  was  held 
liable  in  damages  for  an  improper  sale.  In  Fooley's  Trustees  v. 
Whetham  (b),  Pearson,  J.,  and  the  C.  A.,  while  recognising  the  rule 
in  Cockburn  v.  Edwards,  held  that  it  was  not  applicable,  as  the 
transaction  was  not  an  ordinary  mortgage,  but  an  arrangement  for 
giving  terms  to  the  client.     See  further  on  this  subject,  note  (c). 

Costs  of  Solicitor-Mortgagee. — As  to  a  solicitor-mortgagee  charging 
costs.     First,  under  express  agreement  in  the  mortgage  deed. 

In  Jones  v.  Linton  (d),  decided  in  L881,  before  the  Biortgag 
Legal  Costs  Act,  18(J5  (e),  but  after  the  Attorney  and  Solicitors  Act 
of  1870,  an  agreement  was  allowed  by  Bacon,  V.-C,  for  a  solicitor- 
mortgagee  to  take  profit  costs,  the  V.-C.  saying  that  it  was  a  hard 
bargain,  but  proved  to  have  been  explained  to  the  mortgagor.  In  Re 
Roberts  (/),  decided  in  1890,  Kay,  J.,  held  that  an  agreement  to 
charge  for  business  done  did  not  authorise  the  solicitor  to  charge  for 
the  preparation  of  the  mortgage  deed  by  himself,  on  the  ground  that 
having  done  the  work  himself  there  were  no  costs  existing  to  be 
charged.  This  decision  was  referred  to  with  approval  by  Lopes,  L.J., 
in  Re  Wcdlis  (</),  in  which,  however,  the  point  as  to  an  agreement 

(a)  18  C.  D.  at  p.  455;  and  see  Champion  Dudley  v.  C,  (1893)  1  Ch. 
Cradockr.  Eogers,  51  L.  T.  (X.  S.)  101;  Ward  v.  Sharp,  53  L.  J.  Ch.  313. 
191,  53  L.  J.  Ch.  698.  (d)  44  L.  T.  (N.  S.)  601,  and  see  Be 

(b)  33  C.  D.  Ill ;  and  see  Cradock  v.  Donaldson,  27  Ch.  D.  544. 
Eogers,  supra.  (e)  .3  s  A:  59  Vict.  c.  25. 

(c)  Be  Unsworth,  12  L.  T.  (N.  S.)  (/)  43  C.  D.  52. 

49 ;  King  v.  Savoiy,  1  Sni.  &  G.   21 ;  (g)  25  Q.  B.  D.  176. 

Be  Slater's  Trusts,  11   C.   D.  227;  Be 
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did  not  arise.  In  Field  v.  Hopkins  (a),  Kay,  J.,  held  that  a  pro- 
vision that  a  solicitor- mortgagee  should  charge  profit  costs  was  void, 
as  obnoxious  to  the  rule  against  collateral  advantages  clogging  the 
equity  of  redemption.  The  decision  was  affirmed  by  the  C.  A.,  but 
only  on  the  ground  that  the  clause  in  question  did  not  cover  the  costs 
•claimed.  Field  v.  Hopkins  was  approved  by  KeJcewich,  J.,  in  Eyre 
v.  Wynn-Mackenzie  (b),  which  was  affirmed  by  the  C.  A.  on  a 
different  point,  viz.,  that  a  provision  for  payment  "  of  all  moneys  to  be 
advanced  or  become  owing,"  was  held  not  wide  enough  to  cover 
moneys  to  become  owing  for  costs.  Apart  from  special  agreement  as 
to  costs,  it  has  been  held  that  a  solicitor-mortgagee  could  not  claim 
profit  costs  (c).  The  decision  did  not  proceed  on  the  ground  of  un- 
fairness, as  the  solicitor-mortgagee's  partner  might  take  the  whole  of 
the  profit  costs,  if  he  was  to  receive  them  exclusively,  or  in  the 
absence  of  any  agreement  to  that  effect  with  his  partner  might  take 
.such  share  as  was  proportionate  to  his  share  in  the  business  {d). 

The  decisions  or  dicta  of  Kay,  J.,  and  KeJcewich,  J.,  in  Field  v. 
Hopkins  and  Eyre  v.  Wynn-Mackenzie,  supra,  if  not  distinguishable 
on  the  ground  of  the  position  of  the  mortgagee  as  solicitor,  are 
authorities  in  support  of  the  doctrine  that  the  rule  against  collateral 
advantages  did  not  fall  with  the  repeal  of  the  usury  laws,  and  may  be 
•material  hereafter  in  case  of  any  right  reserved  by  a  solicitor- 
mortgagee  to  charge  costs  other  than  "  usual  professional  charges  and 
remuneration  ; "  but  questions  as  to  these  "  charges  and  remunera- 
tion" are  set  at  rest  by  the  Mortgagees'  Legal  Costs  Act,  1895  (e),  which 
■authorises  a  solicitor-mortgagee  to  charge  "  usual  professional  charges 
and  remuneration  with  reference  to  the  mortgage,"  and  to  charge 
these  against  the  security,  and  applies  to  mortgages  and  business 
before  the  Act.  The  Act  is,  therefore,  retrospective,  but  an  attempt 
on  account  of  it  to  get  leave  to  appeal  from  a  judgment  made  before 
it  came  into  operation  was  unsuccessful/). 

It  was  held  in  cases  not  within  the  recent  Act  that  the  exception 
established  as  to  solicitor-trustee  in  Cradock  v.  Piper  (g),  that  the 
solicitor- trustee  might  charge  profit  costs  for  acting  as  solicitor  in 

(a)  44  C.  D.  524.  195,  and  Clark  v.  Carlon,  30  L.  J.  N. 

(6)  (1894)  1   Oh.   218;  C.  A.   on  a  S.  Ch.  639,  7  Jnr.  N.  S.  441. 

different  point,  (1896)  1  Ch.  135.  (e)  58  &  59  Vict.  c.  25. 

(c)  See  Be  Wallis,  25  Q.  B.  D.  (/)  Eyre  v.Wynn  Mackenzie,  (1896) 
176.  1  Ch.  135. 

(d)  See  Be  Doody,  (1893)  1  Ch.  130,  (j/)  1  Mac.  &  G.  664. 
■and  Be  Kollit  &  Sons,   (1893)  W.  N. 
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actual    litigation,   did    not    apply   to    the   case    of    a    solicitor-mort- 
gagee (a). 

As  to  the  question  what  costs  a  solicitor-mortgagee  is  entitled  to 
charge  against  a  mortgagor  in  the  absence  of  special  agreement,  and 
subject  to  alterations  by  the  Mortgagees'  Legal  Costs  Act,  1895,  see 
Re  Doody  (b). 

3.   Sales  with  Option  of  Purchase  distinguished  from  Mortgages. 

A  distinction  is  taken  between  mortgages  and  sales  with  a  con- 
temporaneous  agreement  for  repurchase. 

The  laws  against  usury  were,  and  the  rules  against  restrictions  on 
the  right  of  redemption  were  and  are  now  evaded  by  sales  of  annuities 
with  option  of  repurchase — common  in  the  case  of  life  tenants, — or 
absolute  conveyances  of  the  interest  or  estate  of  the  grantor — common 
in  the  case  of  reversionary  interests  in  real  or  personal  estate. 

In  using  the  word  "evading,"  it  must  be  remembered  that  the 
Courts  look  at  the  real  nature  of  the  transaction,  and  if  in  form  a  sale, 
but  in  substance  a  mortgage,  the  ( lourt  will  treat  it  as  a  mortgage, 
but  the  rules  could  be  and  were  evaded  by  agreements  in  substance 
different  from  a  mortgage.  This  meaning  of  the  words  "  evading  the 
rules"  is  explained  by  Lindley,  L.J.,  in  the  case  of  Yorkshire 
Railway  Wagon  Go.  v.  Maclure  (c),  where  a  sale  of  wagons  and  a 
contemporaneous  agreement  for  hire  and  purchase  by  the  vendor  was 
disputed,  as  being  in  substance  an  agreement  for  security,  but  it  was 
held  to  be  a  bond  Jide  sale.  Lord  Bramivell  makes  the  same 
explanation  in  Salt  v.  Northampton  (d),  supra,  where  he  says 
"  The  rules  of  equity  may  be  evaded,  but  must  not  be  infringed."  In 
Knox  v.  Turner  (e),  by  a  deed  in  1822  an  annuity  was  granted  by  way 
of  sale  with  a  provision  that  a  policy  on  the  grantor's  life  should  be 
effected,  and  a  power  of  repurchase  of  the  annuity  was  given  to  the 
grantor.  The  grantor  exercised  the  right  of  repurchase  of  the  annuity. 
It  was  held  that  he  was  not  entitled  to  the  policy,  because  the 
transaction  was  sale  and  not  a  loan.  This  case  followed  the  decision 
of  the  C.  A.  in  Gottlieb  v.  Cranch  (/),  which  was  a  somewhat  similar 
case,  and  these  cases  were  followed  and  approved  of  in  the  case  of 

(a)  Sclater  v.  Cottam,  5  W.  E.  744,  (c)  21  C.  D.  318. 

3  Jut.  (N.  S.)  630;  Re  Eoberts,  supra,  (d)  (1892)  A.  C.  21. 

lie  Wallis,  supra;  Stone  v.  Lickorish,  (e)  5  Ch.  217. 

(1891)  2  Ch.  364.  (/)  4  D.  M.  &  G.  440. 

(6)  (1S93)  1  Ch.  130. 
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Preston  v.  Neele  (a).  In  Courtenay  v.  Wright  (1860)  (6),  Stuart, 
V.-C,  after  referring  to  the  cases  of  Gottlieb  v.  Granch  (c),  ie<x  v. 
Hinton  (cZ),  and  Drysdale  v.  Piggott  (<?),  lays  down  the  principle  that 
if  the  debtor  directly  or  indirectly  provides  money  to  defray  the 
expenses  of  the  security,  he  is,  on  a  principle  of  natural  equity, 
entitled  to  have  the  security  delivered  up  to  him  when  he  pays  the 
debt.  For  old  cases  of  purchase  of  annuities  held  good  while  the 
usury  laws  were  in  force,  see  Floyer  v.  Lavington  (/),  Mellor  v. 
Lees  (g),  Davies  v.  Thomas  (h),  Joy  v.  Birch  (i) ;  and  for  the 
difference  between  a  mortgage  and  a  sale  of  an  annuity  discussed  by 
Lindley,  L.J.  (k),  referring  to  Lawley  v.  Hooper  (I),  and  Preston  v. 
Neele,  supra. 

The  validity  of  a  sale  of  the  property  with  a  contemporaneous- 
agreement  giving  the  vendor  an  option  of  repurchase  is  recognised  by 
Lord  Nottingham  in  the  principal  case  of  Thornbrough  v.  Baker 
(p.  1,  supra).  And  not  only  was  the  validity  recognised  of  a  sale 
with  option  of  repurchase,  but  the  person  taking  such  option  of 
purchase  was  not  assisted  by  equity.  The  general  rule  that  an  option 
must  be  strictly  followed  was  held  applicable,  and  if  it  were  not 
exercised  in  accordance  with  the  terms  of  the  bargain,  the  donee  lost 
the  benefit  of  the  option  (m). 

After  the  mortgage  is  completed  and  the  money  in  the  pocket 
of  the  mortgagor  so  that  there  could  be  no  pressure,  a  sale  of  the 
equity  of  redemption  to  the  mortgagee  has  been  held  valid  (n).  So 
after  completion  of  a  sale  a  subsequent  agreement  has  been  allowed, 
giving  the  vendor  the  option  of  repurchase  on  payment  of  the  pur- 
chase-money with  interest  and  costs  (o). 

(a)  12  C.  D.  760;  and   see  Lea  v.       ance  Co.,  67  L.  T.  434. 
Hinton,  5D.M.&  G.  823, heard  Nov.  (I)  3  Atk.  278. 

14,  1854;  Drysdale  v.  Piggott,  8  D.  M.  (m)  Burrell  v.  Sabine,  1  Vern.  268; 

&  G.  546  (1856);  Courtenay  v.  Wright,  Perry  v.  Medowcroft,  4  B.  197  ;  Gossip 

2  Gif.  337(1860);  Tapply  v.  Sheather,  v.  Wright,  1   W.   E.  632   (V.-C.   K); 

8  Jur.  (N.  S.)  1163,  11  W.  E.  12,  de-  Joy  v.  Birch,  4  CI.  &  Fin.  58;   10  B1L 

cided  in  1862  ;  and  Bashford  v.  Cann,  (N.  S.)  241  ;  Alder  son  t\  White,  De  G. 

33  B.  109.  &  J.  97  ;  Williams  v.  Owen,  5  My.  & 

(b)  2  Gif.  337.  C.  303,  reversing  10  Si.  396. 

(c)  4  D.  M.  &  G.  440.  (»)    Endswell  v.    Griffiths  15  Vin. 

(d)  5  D.  M.  &  G.  823.  Abr.  468  pi.,  and  5   Bro.  P.   C.   184, 

(e)  25  L.  J.  Ch.  878.  Toml.      edit.  ;       Davis     v.     Thomas, 
(/)  1  P.  W.  268.  supra. 

(g)  2  Atk.  494.  (o)  Cotterell  v.    Purchase,    Cas.    t. 

(h)  1  Euss.  &  M.  506.  Talbot,  61 ;  and  see  Brooke  v.  Garrod, 

(•)  10  Bligh  (N.  S.)  241.  3  Kay  &  J.  608,  2  De  G.  &  J.  62 ;  Ward 

(A-)  Secretary  of   State  for  India  v.  r.   Wolverhampton  Waterworks   Co., 

British   Empire   Mutual  Life    Assur-  13  Eq.  243. 
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A  difficulty  often  arises  in  distinguishing  between  a  mortgage  and 
a  sale  with  power  to  repurchase  (a).  The  question  in  each  case  is,  what 
is  the  meaning  of  the  transaction  (b)  ?  and  if,  though  in  form  an 
absolute  conveyance,  the  intention  was  that  it  should  be  a  security 
for  a  loan,  it  would  be  held  a  mortgage  (c).  So  there  are  cases  where 
a  conveyance  has  been  held  to  be  a  mortgage  notwithstanding  the 
provisions  of  the  Statute  of  Frauds,  on  the  ground  of  a  verbal  agree- 
ment which  would  make  it  fraudulent  to  insist  that  the  property  was 
not  redeemable  (d). 

The  effect  of  an  agreement  for  sale  with  right  of  repurchase  in  the 
case  of  chattels  or  sales  of  furniture  with  a  contemporaneous  hire  and 
purchase  agreement  has  been  frequently  before  the  Courts  in  modem 
times  in  consequence  of  the  provisions  of  sect.  8  of  the  Bills  of  Sale 
Act,  1882  (e),  which  enacts  that  unless  the  conditions  therein  speci- 
fied are  satisfied,  every  "  bill  of  sale  to  which  that  Act  applies,"  ij^ 
giyer^as  security,  shall  be  void  in  respect  of  the  personal  chattels  com- 
prised therein. 

These  cases  recognise  that  a  bond  fide  sale  with  an  option  of  repur- 
chase is  srood,  but  that  the  substance  and  not  the  form  of  the  trans- 
action  must  be  regarded  whether  it  be  carried  out  bv  one  document 
•or  two,  and  whether  in  form  a  sale  or  not.  If  in  substance  a  mort- 
gage, it  will  be  treated  as  a  mortgage.  Space  does  not  allow  of  all 
the  cases  being  discussed.  An  analysis  of  those  before  1890  is  con- 
tained in  the  judgment  of  Cave,  J.,  in  Beckett  v.  Tower  Assets  (/). 
His  judgment  was  overruled  by  the  C.  A.  on  the  facts,  but  his 
statement  of  the  law  is  recognised  as  valuable.  One  of  the  leading 
modern  cases  on  the  subject  is  Re  Odell  (g),  heard  in  1878,  and 
depending  on  the  Bills  of  Sale  Act,  1854.  There  a  receipt  was  given  by 
W.,  as  for  the  absolute  sale  of  furniture  to  C,  and  a  contemporaneous 
agreement  for  the  hire  and  purchase  in  the  usual  form,  letting  the 
furniture  to  W.,  with  a  provision  that  on  payment  of  the  hire  instal- 
ments the  property  in  it  should  vest  in  W.     It  was  held,  on  these 

(a)  Waters  v.  Mynn,  14  Jur.  341  ;  {<:!)  Lincoln  v.  Wright,  4  De  G.  &  J. 
Ogden  v.  Battams,  1  Jur.  (N.  S.)  791 ;  16 ;  Irnham  v.  Child,  1  Bro.  Ch.  92 ; 
Tee  v.  Cobine,  11  Ir.  Eq.  R.  406.                and  see  comments  of  Stirling,  J.,  in 

(b)  Alderson  v.  White,  supra  ;  Be  Duke  of  Marlborough,  Davis  v. 
Shaw  v.  Jeffrey,  13  Moo.  P.  C.  Whitehead,  (1894)  2  Ch.  133,  and  cases 
432.  there  cited. 

(c)  Douglas  v,  Calverwell,  4  De  G.  (<)  45  &  46  Vict.  c.  43. 

P.    &    J.    20;  and    see   Barnhart   v.  (/)  (1891)  1  Q.  B.  1 ;  lb.  638  0.  A. 

Greenshields,  9  Moo.  P.  C.  18  ;  Holmes  (g)  10  C.  D.  317. 

v.  Matthews,  ibid.,  413. 
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facts,  that  the  two  documents  were  a  mortgage  and  required  regis- 
tration under  the  Bills  of  Sale  Act,  1854.  The  case  of  Beckett  v. 
Tower  Assets  Co.  was  a  similar  one,  depending  on  the  Bills  of  Sale 
Acts,  1878  and  1882.  In  that  case  a  similar  decision  was  given  by 
the  C.  A.,  that  the  document,  though  in  form  a  sale  with  an  agree- 
ment for  hire,  in  fact  and  substance  constituted  a  mortgage  and  was 
void  as  not  being  registered  (a). 

On  the  other  hand,  in  the  Manchester,  Sheffield  and  Lincolnshire 
Ry.  v.  The  North  Central  Wagon  Co.  (b),  it  was  decided  that  the 
transaction  was  a  bond  fide  sale  and  did  not  require  registration. 
The  case  of  the  Yorkshire  Railway  Wagon  Co.  v.  Macliire  (c)  was 
a  somewhat  similar  one,  but  in  that  case  there  was  an  agreement  for 
hire  only,  and  not  for  hire  and  purchase. 

A  deed  also  in  form  a  settlement,  providing  that  on  payment  of  a 
sum  the  limitations  were  to  cease,  has  been  held  a  security  and 
redeemable  after  the  date  specified  (d). 

As  was  said  by  Lord  Hardwickc,  in  Lmxjuet  v.  Scawen  (e):  "The 
Court  leans  extremely  against  contracts  of  this  kind,  where  the 
liberty  of  repurchasing  is  made  at  the  same  time  and  concomitant 
with  the  grant."  And  his  Lordship,  while  admitting  the  distinction 
"  in  the  nature  of  the  transaction  between  a  power  of  redeeming  and 
of  repurchasing,"  adds  that,  "  where  the  stipulation  for  the  liberty  of 
repurchasing  is  a  part  of  the  same  transaction,  the  Court  goes  very 
unwillingly  into  that  distinction,  and  endeavours,  if  possible,  to  bring 
them  to  be  cases  of  redemption." 

The  construction  in  favour  of  redemption  will  be  more  readily 
adopted  where  the  deed,  so  as  to  allow  time  to  find  the  money,  con- 
tains a  stipulation  for  notice  of  any  intention  to  repurchase,  to  take 
place  upon  repayment  of  the  original  purchase  money,  with  all  the 
arrears,  and  a  half-year's  interest  in  addition  (/). 

For  a  case  where  there  was  a  personal  covenant  for  payment  of 
the   annuity,  upon  which,  in  the  event   of  any  omission,  an  action 

(a)  See,  too,  Re  Watson,  25  Q.  B.  D.  Winchelsea   v.   Wentworth,    1    Vern. 

27  ;  Madell  v.  Thomas,  (1891)  1  Q.  B.  402  ;  Earl  of  Winchelsea  v.  Norcliffe, 

231.  ibid.,  430. 

(&)  19  C.  D.  478.  (e)  1   V.    404  ;    see   also   Floyor  v. 

(c)  21   C.  D.  318;    and  see  United  Sherard,  Amb.  18. 

Forty  Pound   Loan  Club  v.  Bexton,  (/)  Lawley  v.  Hooper,  3  Atk.  278; 

(1891)  1  Q.  B.  28  (n.).  Verner   v.   Winstanley,    2  Sch.   &  L. 

(d)  Frederick  v.  Aynscombe,  1  Atk.  393 ;  Bulwer  v.  Astley,  1  Ph.  422 ; 
392,    2   Eq.    Ca.    Abr.    594  ;    Earl   of  Preston  v.  Neele,  12  C.  D.  767. 
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might  have  been  immediately  brought  under  the  covenant,  while 
there  would  have  been  no  present  remedy  against  the  property,  see 
Bahver  v.  Astley  (a),  in  which  case  Lord  Lyndharst  sums  up  the 
different  provisions  which  had  been  held  to  indicate  that  the  transac- 
tion was  a  security. 

The  absence  of  a  covenant  in  the  deed  to  repay  the  money  is  not 
conclusive  to  show  the  transaction  is  not  a  mortgage,  for  such 
covenant  is  not  essential  to  the  existence  of  a  mortgage,  all  Welsh 
mortgages  being  without  the  covenant,  as  well  as  most  copyhold 
mortgages  (b). 

It  is  laid  down  by  Lord  Cramuorth,  in  Alderson  v.  White  (c), 
"The  rule  of  law  on  this  subject  is  one  dictated  by  common 
sense-  that  primd  facie  an  absolute  conveyance,  containing 
nothing  to  show  that  the  relation  of  debtor  and  creditor  is  to  exist 
between  the  parlies,  does  not  cease  to  be  an  actual  conveyance  and 
become  a  mortgage  merely  because  the  vendor  stipulates  that  he 
shall  have  a  right  to  repurchase."  This  is  quoted  with  approval  by 
Lord  Macnaghten  in  Manchester,  Sheffield,  &c.  Ii>/.  Co.  v.  North- 
Central  Wagon  Co.  (d),  where  Lord  Maenaghten  says,  "in  all  these 
cases  the  question  is  what  was  the  real  intention  of  the  parties." 

In  Secretary  of  State  for  India  v.  British  Empire,  &c.  Co.{e)y 
there  was  a  covenant  by  A.  for  payment  of  an  annuity  after  his 
father's  death  during  his  own  life,  and  a  conveyance  of  reversionary 
interests  by  way  of  security  for  the  annuity.  By  clause  4,  A.  was 
empowered  to  repurchase  the  annuity  and  obtain  a  reconveyance  of 
the  property.  A.  assigned  his  rights  to  B.  It  was  held  that  the  deed 
was  a  mortgage,  and  redeemable,  and  that  the  right  was  assignable  to 
B.  Lindley,  L.J.,  says  :  "  It  is  the  grant  of  an  annuity  in  considera- 
tion of  a  sum  of  cash.  That  annuity  is  charged  upon  certain  property. 
Pausing  here  for  a  moment,  I  doubt  whether  in  these  modern  days 
there  would  have  been  any  right  to  redeem  that  at  all.  In  Lord 
Hardwicke's  time,  as  I  explained  during  the  argument,  it  would  have 
been  redeemable,  and  redeemable  on  the  terms  of  paying  2,0007.,  and 
interest  at  4  or  5  per  cent.  That  is  plain  from  the  case  of  Laivley  v. 
Hooper  (/),  which  will  be  found  commented  upon  by  Bacon,  V.-C, 
in  Preston  v.  Neele  (g).     I  will  not  pledge  myself  to  it,  but  I  suspect 

(«)  1  Ph.  422  ;  see  Kenny  v.  Lynch,  (c)  2  De  G.  &  J.  105. 

2  Jo.  &  Lat.  330.  (d)  13  App.  Cas.  see  p.  568. 

(b)  Lawley  v.  Hooper,  supra  ;   Lon-  (e)  67  L.  T.  434. 

gret  v.  Sea-wen,  supra;  see  the  decree  (/)  3  Atk.  278. 

for  redemption  in  these  cases.  (g)  12  C.  D.  760  ;  40  L.  T.  303. 
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that  the  time  for  that  very  rough  and  ready  mode  for  dealing  with 
charges  on  annuities  is  somewhat  antiquated.  And  I  doubt,  there- 
fore, whether,  if  it  were  not  for  clause  4,  there  would  be  any  method 
of  freeing  this  property  from  the  annuity  "  (a). 

If,  however,  the  intention  was  that  the  estate  should  be  a  security 
for  money,  an  absolute  conveyance  will  be  converted  into  a  mort- 
gage (6),  even  in  the  absence  of  a  proviso  for  redemption  (c). 

And  the  payment  of  interest  will  be  evidence  of  such  an  in- 
tention (d). 

Where  difficulty  arises  in  determining  whether  a  conveyance  is 
intended  to  be  a  mortgage  or  not,  parol  evidence  will  be  admitted  to 
show,  that,  what  appears  on  the  face  of  it  to  be  an  absolute  con- 
veyance, was  intended  to  be  a  conveyance  by  way  of  mortgage  only. 
Thus,  in  Maxwell  v.  Montacute  (e),  where  a  person  refused  to  execute 
according  to  agreement  a  defeasance,  after  the  mortgagor  had  exe- 
cuted an  absolute  conveyance,  Lord  Nottingham  admitted  parol 
evidence  to  show  the  agreement,  and  decreed  against  the  mort- 
gagee (/). 

It  has  been  decided  that  a  security  taken  in  the  old  form  of  a  trust 
for  sale  without  a  proviso  for  redemption,  is  a  mere  mortgage  (g). 

(a)   And   see    Shaw   v.   Jeffery,   13  Coop.  181 ;  Hodle  v.  Healey,  1  V.  & 

Moo.  P.  C.  C.  432  (1860).  B.  540  ;  Card  v.  Jaffray,  2  Sch.   &  L. 

(6)  Douglas  v.  Culverwell,  4  De  G.  374  ;  Gordon  v.  Selby,  11  Bli.  (N.  S.) 

F.  &  J.  20;  varying  3  Gif.  251.     And  351  ;  Tull   v.  Owen,   4  Y.  &  C.   192; 

see  Barnhart  v.  Greenshields,  9  Moo.  Price  v.  P.,  15  L.  J.  Ch.    13;  Holmes 

P.  C.  C.  18  ;  Holmes  v.  Mathews,  ibid.  v.   Matthews,   9   Moo.    P.  C.  C.  413 ; 

413.  Barnhart   v.  Greenshields,  ibid.,   18  ; 

(c)  Bell  v.  Carter,  17  B.  11.  Langton  v.  Horton,   5   B.  9  ;  Murphy 

(d)  Allenbury  v.  Dalton,  5  L.  J.  v.  Taylor,  1  Ir.  Ch.  P,.  92 ;  Douglas  v. 
(K.  B.)  312—314.  Culverwell,  3  Gif.  251,  4  De  G.  F.  &  J. 

(e)  Pr.  Ch.  326.  20  ;  Whitfield   v.   Parfitt,  4  De  G.  & 
(/)  See   also   Clench  v.  Witherley,      Sm.  240;  Booth  v.  Turle,  16  Eq.  182; 

Cas.  t.  Finch.  376  ;  Hampton  v.  Spen-  Haigh  v.  Ivaye,    7  Ch.  469 ;  and  see 

cer,  2  Vern.  288 ;  Jennings  v.  Ward,  the  cases  cited  supra,  pp.  70 — 75,  on 

2  Vern.  520 ;  Walker  v.  W.,  2  Atk.  99;  mortgage  of  chattels,  and  the  Bills  of 

Dixon  v.  Parker,  2  V.  225  ;  Young  v.  Sale  Act  ;  and  see  cases  as  to  fraud, 

Peachy,    2  Atk.   257 ;  Joynes  v.  Sta-  Lincoln    v.   Wright,    4   De    G.    &   J. 

thain,3Atk.  388;  Francklyn  v.  Fern,  16;  Irnham  v.  Child,  1  Bro.   Ch.  92; 

Barnard.    30;    Cotterell   v.  Purchase,  and   per  Stirling,  J.,  in  Be  Duke  of 

Cas.  t.  Talbot,   61  ;  Spurgeon  v.  Col-  Marlborough,    Davis    v.    Whitehead, 

Her,  1  Eden,  55  ;  England  v.  Codring-  (1894)   2    Ch.    135,    and    cases    thero 

ton,  1  Eden,  169 ;  Vernon  v.  Bethell,  cited. 

2  Eden,   110;  Lord  Irnham  v.  Child,  (</)  Bell  v.  Carter,  17  B.  11  ;  Lock- 

1  Bro.  Ch.  92;  Cripps  v.   Jee,  4  Bro.,  ing  v.   Parker,  8  Ch.  30;  Re  Alison, 

Ch.   471;  Peeks  v.   Postlethwaite,  G.  Johnson  v.  Mounsey,  11  C.  D.  284. 
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Effect  of  receipt  clause  in  deed, — Formerly  the  fact  that  a  solicitor 
was  in  possession  of  a  mortgage  deed  executed  by  the  mortgagor, 
with  signed  receipt  endorsed,  did  not  authorise  the  solicitor  to  receive 
the  money.  See  Viney  v.  Chaplin  (a),  and  Ex  p.  Swinbanlcs  (6), 
where  it  was  held  that,  as  between  the  mortgagor  and  mortgagee,  the 
deed  must  be  cancelled.  As  against  third  parties,  however,  the  person 
has  been  held  bound  who  has  executed,  and  handed  a  deed  so 
executed  to  solicitors,  and  enabled  them  thereby  to  mortgage  the 
property  fraudulently  to  persons  without  notice  (c). 

Now,  by  sect.  56  of  the  Conveyancing  Act  of  1881,  a  solicitor 
producing  such  a  deed  may  receive  the  purchase  or  mortgage  money. 
The  section  applies  only  to  payments  after  the  Act.  See  on  this 
section,  Day  v.  Woohvich  Equitable  Building  Society  (d),  and 
Hetling  v.  Mevton  (e).  It  was  held  not  to  apply  to  the  case  of 
trustee-vendors  (f).     But    now,  by    the    Trustee  Act,   1893,   s.    17. 

I  subs.  1,  replacing  sect.  2,  subsect.  1,  of  the  Trustee  Act  of  1888,  a 
trustee  may  appoint  a  solicitor  to  receive  money  under  a  deed  con- 
taining such  receipt. 


4.  Nature  of  Equity  of  Redemption. 

As  to  the  nature  of  an  equity  of  redemption— In  an  early  case, 
it  was  said,  that  an  equity  of  redemption  was  a  mere  right ;  and  that 
a  right  to  a  bill  in  equity  ought  not  to  be  entailed*,  and  was  not  such 
an  inheritance  as  could  be  entailed  by  the  statute  De  donis  (g).  In  the 
principal  case  of  Casborne  v.  Scarfe,  p.  G,  supra,  Lord  Hardwicke  held 
that  the  husband  was  tenant  by  the  curtesy,  as  an  equity  of  redemp- 
tion was  an  estate  in  the  land.  "  Fur,"  said  his  Lordship,  "  it  may  be 
devised,  granted,  or  entailed  with  remainders,  and  such  entail  and 

(a)  2  De  G.  &  J.  468  ;  and  see  With-  Smithson,  (1893)  1  Ch.  1,  and  cases 
erin^ton  v.  Tate.  4  Ch.  288.  there  cited;  and  see  Hunter  v.  Wal- 

(b)  11  C.  D.  525.  ters,    "   Ch.   75,     84,   1    Ch.  Ca.   217; 
(r)  Gordon  v.  James,  30  C.  D.  249;       Lloyds  Bank  v.  Bullock,  (1896)  2  Ch. 

and  see  B e  Vernon,  Ewens  &  Co.,  32  192;    and   see  Allen  v.  Lord  South- 

C     D.    166;    National,    &c.    Bank   of  anipton,  16  C.  D.  178. 

England    v.    Jackson,    33    C.    D.    6;  (d)  40  C.  D.  491. 

and  see   old  cases  where  deeds  were  (e)  (1893)  3  Ch.  269. 

treated  as  wholly  void  when  obtained  (/)  Be   Bellamy   and  Metropolitan 

by  fraud,  Vorley  v.  Cooke,  1  Gif.  230  ;  Board  of  Works,  24  C.  D.  387. 

Ogilvie  v.  Jeaffreson,  2  Gif.  353 ;  but  {g)  Roscarrick  v.  Barton,  1  Ch.  Ca. 

see  contra  Onward  Building  Society  v.  217. 
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remainders  may  be  barred  by  fine  and  recovery,  and  therefore  cannot 
be  considered  as  a  mere  right  only,  but  such  an  estate  whereof  there 
may  be  a  seisin;  the  person,  therefore,  entitled  to  the  equity  of 
redemption  is  considered  as  the  owner  of  the  land,  and  a  mortgage  in 
fee  is  considered  personal  assets.  *  *  *  *  The  interest  in  the  land 
must  be  somewhere,  and  cannot  be  in  abeyance ;  but  it  is  not  in  the. 
mortgagee,  and  therefore  must  remain  in  the  mortgagor.  A.  devises 
his  estate,  and  afterwards  makes  a  mortgage  in  fee.  Though  this  is- 
a  total  revocation  in  law,  yet  in  this  Court  it  is  a  revocation  pro  tanto 
only."  This  passage  is  quoted  with  approval  by  Lord  Selborne  in 
Heath  v.  Pugh  (a),  as  showing  that  on  a  foreclosure  the  mortgagee 
obtained  a  fresh  title,  "  vesting  the  ownership  of,  and  the  beneficial 
title  to  the  land  for  the  first  time  in  the  person  who  previously  was  a. 
mere  incumbrancer,"  so  that  the  Statute  of  Limitations  would  then 
onlv  run  from  the  date  of  the  decree.  And  see  observations  of  Lord 
Blackburn  in  Jennings  v.  Jordan  (b),  as  to  the  difference  between 
the  modern  and  original  conception  of  the  equity  of  redemption,  and 
his  suggestion  that  the  effect  of  the  old  conception  of  its  being  a. 
personal  right  may  still  be  traced  in  modern  doctrines,  such  as  tacking. 

The  entail  of  an  equity  of  redemption  may  now  be  barred  under 
the  Fines  and  Recoveries  Act  (c). 

Previous  to  the  Dower  Act,  o  &  4  Will.  4,  c.  105,  women  were  not'' 
dowable  of  an  equity  of  redemption  ;  but  this  was  because,  they  were 
not  entitled  to  dower  of  equitable  estates  (d). 

As  to  the  law  of  Escheat  with  regard  to  mortgaged  estates  before 
the  Intestates'  Estates  Act,  1S84  (e),  see  note  to  A.-G.  v.  Sands  (f). 

Sect.  4  of  the  last-mentioned  Act  enacts  that  "from  and  alter 
the  passing  of  this  Act,  where  a  person  dies  without  an  heir  and  in- 
testate in  respect  of  any  real  estate  consisting  of  any  estate  or 
interest,  whether  legal  or  equitable,  in  any  incorporeal  hereditament, 
or  of  any  equitable  estate  or  interest  in  any  corporeal  hereditament,, 
whether  devised  or  not  devised  to  trustees  by  the  will  of  such  person, 
the  law  of  escheat  shall  apply  in  the  same  manner  as  if  the  estate  or 
interest  above  mentioned  was  a  legal  estate  in  corporeal  heredita- 
ments "(g  ). 

(«)  6  Q.  B.  D.  360 ;  see  also  Ball  &  (e)  47  &  48  Vict.  c.  71. 

Beatty,  402,403.  (/)  Leading  Cases  E.  P.,  3rd  ed., 

(b)  6  Ap.  Ca.  698.  pp.  777,  778,  788,  789,  790. 

(c)  3  &  4  Will.  4,  c.  74.  (g)  See  Be  Wood  (1896),  2  Ch.  596  ; 
(</)  Dixon  v.  Saville,  1  Bro.  Ch.  326.  and    article   in   Law   Times   Journal, 

See  Leading  Cases  B.  P.,  3rd  ed.,  pp.       September  5th,  1896. 
71,  72. 
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The  person  entitled  to  the  equity  of  redemption  being  considered 
as  the  owner  of  the  land,  he  may  not  only  devise  or  settle,  but  in 
other  respects  deal  with  it  as  Land.  He  may,  for  instance,  mortgage 
it  :  but  all  incumbrancers  subsequent  to  the  first,  if  he  have  the  legal 
estate,  having  merely  equitable  claims,  will,  according  to  the  maxim 
Qui  prior  est  tempore  j»>tior  est  jure,  be  entitled  to  satisfaction  out 
of  the  estate,  according  to  priority,  though  an  equitable  incumbrancer, 
where  the  legal  estate  is  outstanding,  or  in  a  former  mortgagee,  may, 
if  be  advanced  his  money  without  notice  of  a  former  incumbrance, 
obtain  priority  by  getting  in  the  legal  estate,  or  taking  a  conveyance 
from  the  legal  mortgagee  ;  in  which  last  case  he  may  tack  his  own  to 
the  legal  mortgage,  and  thus  obtain  priority  over  all  intermediate 
incumbrances  (<')• 

So,  likewise,  upon  the   principle,  that    the  person  entitled   to  the 
equity  of  redemption  is  considered  as  the  owner  of  the  land,  on  his 
death   intestate  the   descent    of  the   equity  of  redemption   will  be 
o-overned  either  by  the  general   law  of  the   land,  or  the   lex   loci, 
according  to  the  tenure  of  the  legal  estate.     Thus,  it  has  been  held, 
where  borough  English  lands  were  mortgaged,  that  the  equity  of  re- 
demption descended  to  the  youngest  sun,  to  whom  tin-  lands  would 
descend,    and     in    a    mortgage    of    gavelkind    lands,    the    equity   of 
redemption  would  descend  in  the  same  manner  as  the  lands  would  (A). 
The   mortfao-or  of  an   advowsmi    has  a  right   to   nominate  to  the 
livino-  on  a  vacancy;  and  the  mortgagee  will  be  obliged  to  accept  of 
the  nominee,  even,  it  seems,  although  there  was  a  covenant  in  the 
mortgage,  that  the  mortgagee  should  present  on  every  avoidance  (c). 
In  the  principal  case,  of  Thornbrough  v.  Baker  (p.  1,  supra),  Lord 
Nottingham  decided  a  point, ever  since  firmly  established,  that  although 
in  the  case  of  a  mortgage  in  fee,  the  heir  must  reconvey,  on  payment 
of  the  mortgage-money  and  interest,  the  executor,  and  not  the  heir, 
of  the  morto-ao-ee  will  he  entitled  to  the  money.     There  is,  however, 
as  is  there  laid  down  by  Lord  Nottingham,  an  important  distinction, 
resulting  from  the  difference  between  a  mortgage  and  an  absolute 
conveyance,  with  a  collateral  agreement  for  a  repurchase;  as,  in  the 
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(«)  See  Marsh  v.  Lee,  and  Basset   v 

Nosworthy,  post,   and  notes  to  those  (c)  Jory  v.  Cox,   Fr.  Ch.  71  ;  Am- 

cases,    and  see  observations    of  Lord  hurst  v.  Dawling,  2  Vern.  401  ;   Galley 

Blackburn    in   Jennings   v.  Jordan,  6  v.  Selby,  Stra.  403  ;  and  see  Macken- 

App.  Ca.  p.  714.  zie  *'•  Robinson,  3  Atk.  559,  overruling 

(b)  Fawcett  v.  Lowther,  2  V.   at  p.  Gardiner  v.  Griffith,  2  P.  W.  403. 


NATURE    OF    EQUITY    OF    REDEMPTION.  33 


Casborne  v.  Scarfe. — Howard  v.  Harris. 

latter  case,  if  the  purchaser  dies,  and  the  person  who  conveyed  to  him 
exercises  his  option,  to  repurchase,  on  repayment  of  the  purchase- 
money,  the  heir,  and  not  the  executor,  of  the  purchaser  will,  it  seems, 
be  entitled  to  the  money,  whereas  in  case  it  had  been  a  mortgage,  the 
money  would  have  belonged  to  the  executors  (a).  This,  however 
seems  to  be  contrary  to  the  cases  where  there  is  an  option  of  purchase 
under  a  lease  (b). 

Where  real  estate,  the  equity  of  redemption  of  which  was  barred 
by  the  Statute  of  Limitations,  was  sold  by  the  Court  in  an  adminis- 
tration suit,  it  was  held  that  after  payment  of  principal,  interest  and 
costs  to  the  legal  personal  representative  of  the  mortgagee,  and  the 
costs  of  the  parties  to  an  administration  suit  as  between  solicitor  and 
client,  the  balance  of  the  sum  belonged  to  the  heir-at-law  of  the 
mortgagee,  and  not  to  the  residuary  devisees,  to  whom  he  had  devised 
his  residuary  estate  except  estates  vested  in  him  as  mortgagee  or 
trustee  (c). 

Formerly  inconvenience  was  occasioned  where  the  legal  interest 
in  trust  or  mortgaged  estates  became  vested  in  a  person  not  sui  juris 
as  an  infant,  married  woman  or  lunatic,  and  difficulties  also  arose  in 
determining  what  words  were  sufficient  to  pass  trust  and  mortgage 
estates,  and  as  to  whether  the  trusteeship  passed  to  the  devisees  of 
trust  estates  (d). 

When  a  mortgage  is  paid  off,  that  is  to  say,  the  principal,  interest 
and  costs,  the  mortgaged  estate  may  either  be  reconveyed  to  the 
mortgagor  or  his  representatives,  or  it  may  be  transferred  or  assigned 
by  the  mortgagee  either  with  or  without  the  concurrence  of  the 
mortofacror. 

Where  a  mortgagor  is  entitled  to  redeem,  he  will,  by  virtue  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (e),  have  power  to 
require  the  mortgagee,  instead  of  reconveying,  and  on  the  terms  on 
which  he  would  be  bound  to  reconvey,  to  assign  the  mortgage  debt, 
and  convey  the  mortgaged  pioperty  to  any  third  person,  as  the  mort- 
gagor directs;  and  the  mortgagee  is,  by  virtue  of  the  act,  bound 
to  assign  and  convey  accordingly,  sect.  15  (1).  This  section  does  not; 
apply  in  the  case  of  a  mortgagee  being  or  having  been  in  possession. 

_  (a)  See   Saint  John    v.    Wareham,  (d)  See  now  as  to  the  devolution  of 

cited  3  Swans.  631.  mortgaged  estates  on   death   of   sole 

(&)  See  Be  Isaacs,  cited  ante,  vol.  1,  mortgagee    Conveyancing,    &c.    Act, 

P-  3o4-  1881,  s.  30,  and  as  to  copyholds  the 

(c)  Be    YVoodhead     &     Cadman    v.  Copvholds  Act,  1887,  s.  45. 

Carr,  W.  N.  July  26,  1884,  p.  174.  (e)  44  &  45  Vict.  c.  41. 
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Ibid.  (2).  It  applies  to  mortgages  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstanding 
any  stipulation  to  the  contrary.     Ibid.  (3). 

If  there  were  first  and  subsequent  mortgagees  of  the  same  estate, 
the  mortgagor  could  not  require  the  first  mortgagee  to  assign  the 
debt  and  property  to  a  nominee  of  his  own,  under  the  last-mentioned 
section  (a),  without  the  consent  of  the  puisne  mortgagee  (b).  The 
-'mortgagor  entitled  to  redeem,"  in  that  section  means  a  mortgagor 
or  person  claiming  under  the  mortgagor,  who  has  a  right  to  require  a 
reconveyance  from  the  mortgagee,  and  no  other  person  can  take 
advantage  of  that  section  (c).  A  lien  by  a  company  on  shares  for  a 
debt  due  from  the  holder  has  been  held  within  section  15. 

It  also  was  held  that  a  tenant  for  life  of  mortgaged  premises  who 
has  failed  to  keep  down  the  interest,  and  who  has  obtained  the  usual 
order  permitting  him  to  redeem  the  mortgage,  is  not  of  right  entitled 
under  that  section  to  require  the  mortgagee  to  transfer  the  mort- 
gage (d). 

However,  by  sect.  12  of  the  Conveyancing  Act,  1882  (e),  it  is 
enacted  "  that  the  right  of  the  mortgagor,  under  sect.  15  of  the  Con- 
veyancing Act,  1881,  to  require  a  mortgagee  instead  of  reconveying 
to  assign  the  mortgage  debt,  and  convey  the  mortgaged  property  to 
a  third  person,  shall  belong  to  and  be  capable  of  being  enforced  by 
each  incumbrancer,  or  by  the  mortgagor,  notwithstanding  any  inter- 
mediate incumbrance,  but  a  requisition  of  an  incumbrancer  shall 
prevail  over  a  requisition  of  the  mortgagor,  and  as  between  incum- 
brancers a  requisition  of  a  prior  incumbrancer  shall  prevail  over  a 
requisition  of  a  subsequent  incumbrancer."  And  see  Smithett  v. 
Heskdh  (/),  where  successive  periods  for  redemption  Avere  allowed 
in  a  foreclosure  action,  and  liberty  was  reserved  to  persons  redeem- 
ing in  respect  of  conveyance  to  trustees  for  them. 

5.  Assignment  of  Mortgages. 

A  mortgage  may  be  assigned  at  any  time  by  the  mortgagee  alone, 
but  the  assignee  should  always  obtain  the  concurrence  of  the  mort- 
gagor ;  for  as  a  mortgage  debt  is  a  chose  in  action  the  transferee  of 
a  mortgage  takes,  as  any  other  assignee  of  a  chose  in  action,  subject 

(a)  44  &  45  Yict.  c.  41,  s.  15.  (d)  Alderson    v.    Elgey,    26   C.    D. 

(6)    Teevan    v.    Smith,    20    C.  D.       567. 
724.  (e)  45  &  46  Vict.  c.  39. 

(c)  Ibid.  (/)  44  C.  D.  161. 
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to  the  account  between  mortgagee  and  mortgagor,  notwithstanding 
the  transferee  gets  the  legal  estate  (<z),  and  to  all  equities  affecting 
the  chose  in  action  in  the  hands  of  the  mortgagor  (b). 

In  a  recent  case  a  tenant  for  life  had  mortgaged  his  life  interest  to 
the  solicitors  of  the  trustees,  these  solicitors  misappropriated  the 
fund ;  it  was  held  that  their  assignees  took  subject  to  the  equities 
affecting  them  (c).  But  in  Jucld  v.  Green  (d),  in  1876,  the  V.-C. 
said  that  the  rule  that  the  transferee  takes,  "  subject  to  all  equities," 
must  be  qualified,  and  held  he  took  subject  to  the  account  but  not 
to  all  other  equities,  e.g.  the  right  of  the  mortgagor  to  impeach  the 
mortgage  for  fraud. 

And  in  some  cases  it  is  possible  that  the  transferee  may  get  a 
better  title  than  the  transferor,  e.g.  the  mortgagor  may  be  bound  by 
an  incorrect  acknowledgment  of  receipt  which  would  not  have  been 
binding  between  mortgagor  and  mortgagee  but  which  enabled  the 
mortgagee  to  commit  a  fraud  (e).  Also  a  company  having  power  to 
issue  legally  transferable  debentures  cannot  set  up  any  irregularity 
against  the  transferor  (/).  If  a  mortgage  be  voidable  only  through 
fraud  it  may  be  confirmed  by  a  transfer,  see  cases  (g),  where  it  was 
held  that  voluntary  deeds  could  not  after  transfer  for  value  be  set 
aside  by  creditors  under  13  Eliz.  c.  5,  or  (A)  by  a  donor  under  27  Eliz. 
c.  4.  Secus,  when  the  mortgage  is  originally  void  as  in  the  case  of  a 
forgery  (i). 

Section  21,  sub-sect.  2,  and  sect.  22  of  the  Conveyancing;  &c.  Act, 
1881,  add  to  the  statutory  power  of  sale  the  common  form  in  use  for 

(«)  See  Mangles  v.  Dixon,  3  H.  L.  26  C.  D.  501  ;  and  see  Meux  v.  Bell, 

Cas.  702,  pp.  736,  737.  1  Ha.  73;  Tiinson  v.   Eamsbottom,  2 

{!>)  See  liyiill  v.  Bowles,  ante,  vol.  1,  Keen,  35;    and  see  per  Stirling,   J., 

p.  96,  and  particularly  pp.    132,    133,  in  White  v.  Ellis,  (1892)  1  Ch.  188. 

134,   and   135  ;    and  see  Mangles  v.  (/)  Re  Romford,  24  C.  D.  85  ;  Davies 

Dixon,  3   H.  L.  Cas.   702;  Re  Natal  v.  Bolton,  (1894)  3  Ch.  684. 

Investment  Co.,  3  Ch.  355;  and  see  (y)  Newport's   Case,  Cas.   t.    Holt, 

Roxburgh  v.  Cox,  17   C.  D.   520;  Re  477,  Skinner,  423;    George    v.    Mil- 

Bomford,  24  C.  D.  85,  case  of  a  traus-  banke,  9  V.  jun.  190. 

ferable  debenture.  (/*)  Aldborough  v.  Trye,  7  CI.  &  Fin. 

(c)  Gossit  v.  Davis,  82  Law  Times,  436  &  463 ;  but  see  Judd  v.  Green,  33 
43.  L.  T.  (N.  S.)  597. 

(d)  33  L.  T.  597,  45  L.  J.  Ch.  (0  Parker  v.  Clarke,  30  B.  54  ; 
108.                                                                   Ogilvie  v.  Jeaffreson,  2  Gif.  353  ;  and 

(e)  Bickerton  v.  Walker,  31  C.  D.  see  French  v.  Hope,  56  E.  J.  Ch. 
151;    Hunter  v.  Walters,  7  Ch.    75;       363. 

Kettlewell  v.  Watson,  21  C.  D.  685, 
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protection  of  purchasers  in  cases  of  improper  sales  by  mortga. 
and  receipts  by  them.     "  Mortgagee "  by  the  interpretation  cla 
includes  a  person  deriving  title  through  an  original  mortgagee.     A 
purchaser  without  notice,  taking  under  the  exercise  of  a  power  of 
sale  is  protected  by  the  ordinary  proviso  in  the  deed  now  implied  by 
the  Act  ("). 

And  under  sect.  55  the  receipt  is  sufficient  in  favour  of  a  purchaser 
without  notice,  and  this  has  been  held  to  apply  to  protect  an  equit- 
able mortgagee  by  deposit  of  the  conveyance  of  the  equity  of  redemp- 
tion under  a  pretended  sale,  as  against  the  persons  equitably 
entitled  <  b). 

In  the  recent  case  of  Bailey  V.  Barnes  (c),  a  purchaser  from  ;i 
transferee  of  a  mortgage  having  got  the  legal  estate,  was  held  to  be 
protected  again -t  a  prior  incumbrancer  of  the  original  mortg 
But  a  purchaser  was  not  protected  when  he  had  notice  that  the  sale 
was  not  in  accordance  with  the  power,  e.g.  as  to  notice  required  (d), 
unless  the  mortgagor  and  the  other  mortgagees  waived  the 
notice  (e). 

Where  a  mortgage  is  transferred,  and  the  transferee  fails  to  give 
notice  of  the  transfer  to  the  mortgagor,  payments  subsequently  made 
by  him  to  the  original  mortgagee  are  valid  as  against  the  trans- 
feree (/). 

Where  a  mortgage  is  assigned  without  the  privity  or  consent  of 
the  mortgagor,  the  assignee  who  takes  it  only  upon  the  same  terms 
as  the  mortgagor,  cannot  add  to  what  is  due,  settle  the  account,  or 
turn  principal  into  interest  (gr). 

But  Lord  Hardwich  3ays  "  the  general  rule  is  where  a  man  makes 
a  security  on  mortgage,  and  there  is  an  arrear  of  interest  thereon,  if 
the   incumbrancer  assigns  the  same,  with  the  concurrence  of  the 


(a)  Dicker  /•.  Angerstoiu,  3  C.  I>.  1  Vera.  169.  And  see  Williams  v. 
600;  Saunders  v.  Kent,  W.  X.  (1885),  Sorrell,  4  Y.  389;  Chambers  v.  Gold- 
p.  147.  win,  9  Y.  254  ;  Bradwell  v.  Catchpole, 

(b)  Lloyds  Bank  v.  Bullock,  65  L.  J.  3  Swans.  79  (n.),  1  Ch.  Ca.  68  ;  Ex  p. 
Ch.  680,  44  W.  R.  635.  Monro,  Buck,  300;  Stocks  v.  Dobson, 

(c)  (1894)  1  Ch.  25.  4  De  G.  I£.  &  (i.  11  ;  Be  Lord  South- 
'    (d)     Selwyn    v.    Garfit,     3S   C.   D.  ampton's  Estate,  16  C.  D.  178. 

273.  {g)  Earl  of  Macclesfield  v.  Fitton, 

(e)   Thompson    v.    Holt,    44    C.    D.  1  Tern.    169 ;    Ashenhurst  v.   James, 

492.  3  Atk.  271  ;  Matthews  v.  Wallwyn,  4 

(/)  Matthews  v.  Wallwyn,  4  V.  126.  Y.  128. 

See  also  Earl  of  Macclesfield  i\  Fitton, 
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1  mortgagor,  the  interest  paid  to  the  mortgagee  by  the  assignee  shall 
be  taken  as  principal,  and  carry  interest "  (a). 

Interest,  however,  cannot,  even  with  the  consent  of  the  mortgagor, 
be  turned  into  principal  as  against  subsequent  incumbrancers  of 
whom  there  is  notice  (6). 

Moreover,  it  is  laid  down  that  "if  a  mortgagee  in  possession  V-k 
assigns  over  his  mortgage  without  the  assent  of  the  mortgagor,  the 
mortgagee  is  bound  to  answer  the  profits  both  before  and  after  the 
assignment,  though  assigned  only  for  his  own  debt ;  for  he  is  under 
a  trust  to  answer  the  profits  of  the  pledge,  and  it  is  a  breach  of  trust 
to  assign  such  pledge  to  a  person  insolvent  (c). 

When  the  interest  of  a  mortgage  has  been  regularly  paid,  and  the 
mortgagor  has  never  been  called  on  to  discharge  the  principal,  the 
costs  of  a  transfer  of  the  mortgage,  made  by  the  mortgagee  without 
any  communication  with  the  mortgagor,  are  not  properly  chargeable 
against  him  (d). 

By  the  assignment  of  the  mortgage  the  debt  necessarily  passes  as 
incident  to  it  (e),  the  mortgage  debt  is,  however,  ordinarily  assigned, 
upon  a  transfer  of  a  mortgage  ;  but  as  it  is  a  chose  in  action,  the 
assignment  thereof  formerly  did  not  pass  it  at  law,  and  a  power  of 
attorney  was  generally  given  by  the  mortgagee  to  the  transferee  to 
receive  it,  but  under  the  Judicature  Act,  the  debt  is  now  assignable 
at  law,  and  if  the  terms  of  the  section  are  complied  with  the  assignee 
may  sue  in  his  own  name  (/). 

As  to  assignment  of  the  equity  of  redemption,  for  cases  showing 
that  the  assignee  does  not  become  personally  liable  to  the  mortgagee,l\ 
though  liable  in  the  absence  of  agreement  to  indemnify  the  mort-\ 
gagor,  see  cases  cited  below  (g). 

As  to  transfers  of  documents  of  title  to  goods,  see  Sale  of  Goods 
Act,  1893,  s.  47  ;  Factors  Act,  1889,  s.  10  ;  Smith's  Leading  Cases, 
(1896),  pp.  734,  74-2,  notes  to  Lickbarrow  v.  Mason. 

(a)  Ashenhurst    v.    James,    3   Atk.  (e)  Jones  v.  Gibbons,  9  V.  411. 
271.  (/)  Judicature   Act   (1873),    s.  25, 

(b)  Digby  V.   Craggs,  Amb.   611,   2  88.  6  ;  Annual    Practice   (1897),  p.  35, 
Eden,    200  ;    Montague    v.    Ratcliffe,  &c. ;  and  see  note  to  Eyall  v.  Howies, 
Amb.    612    (n.),    Blunt's    edit.;    and  ante,  vol.  1,  p.  96. 
see  Walker  v.  Jones,   1  L.   R.  P.  0.  (g)  Be  Errington,  (1894)  1  Q.B.  11; 
50.  Waring    v.    Ward,    7    V.    jun.    332  ; 

(c)  1  Eq.  Ca.  Abr.  328,  pi.  2.  Bridgman  v.  Daw,  40  W.  R.  253. 

(d)  Re  Radcliffe,  22  B.  201. 
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Notice  of  Assignments. — Apart  from  the  question  what  notice  La 
necessary  in  a  mortgage  of  a  chose  in  action,  in  every  case,  not  only 
of  a  trail  fer  of  a  mortgage,  but  of  an  original  equitable  mortgage, 
whether  subsequent  to  a  legal  mortgage  or  of  any  equitable  interest, 
nut  ic-  should  be  given  to  the  prior  mortgagee  or  other  holders  of  the 
legal  estate.  Otherwise  the  equitable  mortgage  might  be  defeated 
by  a  conveyance  of  the  legal  estate  for  value  without  notice,  either 
on  a  sale  or  to  a  puisne  mortgagee,  or  by  further  advances  by  the 
first  mortgagee  without  notice  (a).  See  as  to  the  duties  of  a  first 
mortgagee  after  notice  of  a  subsequent  mortgage  (6). 

The  subject  of  notices  giving  priority  as  between  successive  incum- 
brancers or  assignees  of  choses  in  action  is  treated  generally,  in  the 
notes  to  Ryall  v.  Eowlea  i- )  ;  but  there  is  a  peculiarity  to  be  noticed 
in  the  case  of  a  transfer  of  a  mortgage  of  an  estate  in  land. 

It  is  settled  thai  the  doctrine  of  notice,  as  giving  priorities  between 
successive  assignees  of  choses  in  action,  does  not  apply  to  mortg 
of  estates  in  land,  legal  or  equitable  (d).  Also,  that  apart  from  any 
mortgage  of  land,  the  doctrine  does  apply  to  all  assignments  of  debts. 
It  was  pointed  out  by  Grant,  MLR.,  in  Jones  v.  Gibbons  (e),  that 
a  mortgage  of  land  consists  partly  of  the  estate  in  the  land,  partly  of 
the  debt  ;  that,  so  far  as  it  conveys  the  estate,  it  is  absolute  the 
moment  it  is  made.  He  said  (/)  :  "  Undoubtedly  it  is  not  neces  arj 
to  give  notice  to  the  mortgagor  thai  the  mortgage  has  been  assigned 
in  order  to  make  it  valid  and  effectual.  .  .  .  Therefore,  by  the 
assignment  of  the  mortgage,  the  debl  necessarily  passes  as  incidenl 
to  it,  and  it  is  clear  that  to  constitute  a  valid  assignment  notice  to 
the  mortgagor  is  not  necessary,"  and  he  hold  the  title  of  an  assignee 
who  had  not  given  notice  to  the  mortgagor  good  as  against  the 
assignees  in  bankruptcy  of  the  mortgagor.  This  decision  was  follow*  d 
in  Ex  p.  McKay  (g)  and  Ex  p.  Barm  ft  (h),  both  bankruptcy  cases. 


(a)  See    infra,    p.    111;     notes    to  89;  Be  Wyatt,  White  v.  Ellis,  (1892) 

Marsh  v.  Lee  in  Tacking  and  West  1  Ch.  188;  judgment  of  Stirling,   J., 

London  Commercial  Bank  v.  Eeliance  and    the    Court  of  Appeal   affirmed  ; 

Building  Society,  9  0.  D.  954.  Ward  v.  Duncombe,  (1893)  A.  C.  369 ; 

(b)  Hoole  v.  Smith,  17  C.  D.  434 ;  and  the  Bankruptcy  cases  referred  to 
Serwyn  v.  Garfitt,  38  C.  D.  273.  infra. 

(c)  Ante,  vol.  1,  p.  96.  (e)  9  V.  jun.  407. 

(d)  See  ante,  vol.  1,  notes  to  Ryall  v.  (/)  At  p.  410. 
Rowles.p.  129,  and  the  cases  there  cited,  (g)  1  M.  D.  &  D.  550. 
and  see  in  particular  Ex  p.  Rahbidge,  (It)  1  De  G.  194. 

C.  D.  370 ;  Be  Hughes,  Hem.   &  M. 
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In  Re  Richards,  Humber  v.  Richards  (a),  a  solicitor  had  repre- 
sented to  his  client  that  he  had  invested  for  him  money  on  a  specified 
mortgage,  but  in  fact  the  mortgage  was  one  previously  taken  by  the 
solicitor  in  his  own  name.  The  solicitor  thus  became  trustee  for  the 
client  of  the  specified  mortgage,  and  deposited  the  deeds  by  way  of 
equitable  sub-mortgage  with  his  bankers  to  secure  his  own  overdraft, 
the  bankers  taking  without  notice  of  the  equity  of  the  client.  The 
bankers  gave  notice  to  the  mortgagors  before  the  client.  Stirling,  J., 
held  that  the  principle  of  the  decision  of  Jones  v.  Gibbons  (supra) 
applied,  that  notice  to  the  mortgagor  was  not  necessary  to  perfect  the 
security  of  the  client,  and  that  the  bankers  were  not  entitled  to  any 
priority  by  reason  that  their  notice  to  the  mortgagors  was  prior  to 
that  given  on  behalf  of  the  client. 

Consideration  of  the  cases  suggest  the  doubt  whether  it  would  not 
have  been  better,  in  order  to  prevent  fraud,  if,  when  the  point  was 
open,  Sir  Wm.  Grant  had  decided,  in  Jones  v.  Gibbons  (supra),  the 
other  way,  and  if  equity  judges,  in  making  rules,  had  applied 
the  doctrine  of  notice  to  all  equitable  interests  in  land.  Now,  among 
the  other  risks  of  taking  a  second  mortgage,  it  is  impossible  to  say 
how  many  mortgages  may  have  been  previously  made. 

In  the  case  of  the  Union  Bank  of  London  v.  Kent  (b),  there  was 
a  mortgage  of  an  agreement  for  lease,  and  in  consequence  of  the 
mortgagees  not  giving  notice  to  the  lessor  he  granted  the  leases  to  the 
mortgagor,  and  the  mortgagor  fraudulently  deposited  them  by  way  of 
equitable  mortgage  with  a  subsequent  mortgagee.  It  was  held  that, 
as  the  doctrine  of  notice  did  not  apply,  the  mortgagee  of  the  agree- 
ment had  priority  over  the  subsequent  mortgagee  of  the  leases. 

The  doctrine  of  notice  giving  priority  does,  however,  apply  to  an 
interest  in  the  proceeds  of  real  estate  directed  to  be  converted  (c) : — 

To  a  portion  to  be  raised  out  of  real  estate  by  sale,  mortgage  or 
otherwise  (d) ; 

To  a  share  in  trust  monies  vested  in  trustees  and  secured  on  a 
mortgage  of  land  :  see  Daniel  v.  Freeman  (e),  where  the  Court  held 
that  the  assignee's  interest  was  money  and  not  an  interest  in  land; 

To  a  legacy  charged  on  real  estate  (/)  ; 

(a)  45  C.  D.  589.  (d)  Re    Hughes,     2    Hem.    &     M. 

(b)  39  C.  D.  242.  89. 

(c)  Be  Wyatt,  (1892)  1  Ch.  188;  (e)  Daniel  v.  Freeman,  11  Ir.  E.  Eq. 
Foster  v.  CockereU,  3  01.  &  Fin.  456,  233. 

476 ;  Lee  v.  Howlett,  2  Kay  &  J.  531.  (/)  Arden  v.  A.,  29  C.  D.  702. 
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To  all  assignments  of  interests  in  monies  or  investments  vested  in 
trustees  anil  chosea  in  action  (a) ; 

The  cases  establishing  the  rules  as  to  notice  are  discussed  gene- 
rally in  the  notes  to  Ryu.ll  v.  Bowles,  ante,  vol.  1. 

The  Ruks  and  the  leading  authorities  for  them  are  shortly  as 
follows : — 

Notice  is   not  necessary  to   perfect   the    assignments   between 

assignor  and  assignee  (6). 
It  is    necessary   to     preserve    priority    against    a    subsequent 

assignee  (c). 
Where  the  fund  is  in  the  hands  of  the  trustees  for  the  assignor, 

notice  must  be  given  to  the  trustees  or  one  of  them. 
Whore   it  is  in   Court  in  an  action  for  execution  of  trusts  in 
which  the  assignor  is  interested,  a  stop  order  instead  of  notice 
to  the  trustees  is  required  to  give  priority  {(l). 
But  if  notice  has  been  given  to  the  trustees  before  the  fund  was 
paid  into  Court,  the  assignee  does  not  lose  priority  by  not 
obtaining  a  stop  order  (c). 
Where  there  is  a  primary  and  derivative  settlement,  notice  must 
be  given  to  the  trustees  who  are  trustees  for  the  assignor  (/),  though 
the  funds  may  be  vested  in  others.     A  similar  rule  applies  if  the 
funds  are  in  Court  in  an  action  in  which  the  Court  is  not  in  the 
position  of  trustee  for  the  assignor,  and  a  stop  order  will  not  then  be 
sufficient,  but  notice  must  be  given  to  the  trustees  who  are  trustees 
for  the  assignor  (</>. 

Notice  to  one  trustee  is  sufficient  so  long  as  he  remains  trustee  (h), 
and  notice  given  to  all  the  trustees  of  a  subsequent  assignment  while 
such  one  trustee  remains  trustee  does  not  affect  the  position  when 
such  trustee  dies  or  ceases  to  be  trustee  if  the  second  assignment  was 

(a)  Ante,  vol.  1,  p.  130,  and  what  is  Langley,  32  C.  D.  406  ;  Ward  v.  Dun- 
generally  referred  to  as  the  rule  in      combe,  supra. 

Dearie  v.  HaU,  3  "Russ.  1.  (e)  Livesey  v.  Harding,  23  B.  141  ; 

(b)  Dearie  v.  Hall,  3  Russ.  1,  and  Breareliffe  v.  Dorrington,  4  De  G.  & 
see  ante,  vol.  1,  p.  116.  Sm.  122. 

(c)  See  ante,  vol.  1,  pp.  121—126;  (/)  Stephens  v.  Green,  (1895)  2  Ch. 
Dearie  v.  Hall,  supra ;  Low  v.  Bou-  149,  approving  of  Holt  v.  Dewell,  4 
verie,  (1891)  3  Ch.  102;  Foster  v.  Ha.  446,  and  overruling  He  Booth's 
Cockerell,  supra ;  Ward  v.  Duncombe,  Settlement,  1  TV.  B.  444,  21  L.  T. 
(1893)  A.  C.  369.  (0.  S.)  239,  and  the  dicta  in  Bridge  v. 

(d)  Greening  v.  Beckford,  5  Si.  195;  Beadon,  8  Eq.  664. 

Pinnock    v.   Bailey,    23    C.    D.    497 ;  (g)  Stephens  v.  Green,  supra. 

Mutual    Life    Assurance    Society    v.  (h)  Smith  v.  S.,  2  Cr.  &  M.  231. 
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taken  while  he  was  trustee  ;  but  the  notice  remains  good  to  preserve 
priority  against  all  subsequent  assignments  made  while  that  trustee 
remained  trustee  (a). 

More  difficulty  arises  where  the  trustee  or  trustees  who  have 
notice  dies  or  ceases  to  be  a  trustee,  and  afterwards  an  assignment  is 
made  and  notice  of  it  given  to  the  new  trustees  :  it  has  been  ques- 
tioned whether  this  second  notice  gives  the  second  assignee  priority 
over  the  first  or  not.     See  ante,  vol.  1,  pp.  116-120. 

New  trustees  are  not  affected  by  implied  notice  of  an  incumbrance 
of  which  notice  was  given  to  a  retiring  trustee  (6). 

It  was  decided  by  the  Court  of  Appeal  (c),  that  a  trustee  is  not 
bound  to  answer  inquiries  as  to  notices  of  incumbrances.  This 
creates  a  great  difficulty  in  dealing  with  interests  in  trust  funds. 
But  it  seems  that  a  trustee  is  bound  to  produce  to  a  cestui  que 
trusts  all  documents  relating  to  the  trust  (d)  ;  and  if  he  refuses  to 
answer  inquiries  he  might  be  required  to  produce  all  notices  in 
writing  in  his  possession.  Notice  to  solicitors  usually  acting  for  the 
trustees  is  not  notice  to  the  trustees  unless  the  solicitor  has 
authority  to  receive  such  notice  (e). 

An  incumbrancer  who  has  at  the  time  of  his  advance  notice  of  a 
prior  incumbrance  cannot  obtain  priority  of  charge  on  a  fund  in 
Court  by  obtaining  a  stop  order  (/).  He  can  do  so  if  he  had  no 
notice  at  the  time  of  his  advance,  but  had  notice  at  the  time  of 
obtaining  his  stop  order  (g). 

Notice  to  a  trustee,  to  be  operative,  must  be  given  after  and  not 
before  he  becomes  trustee  for  the  assignor.  Thus,  it  was  held  the 
notice  to  an  army  agent  of  the  assignment  of  the  sale  proceeds  of  an 
officer's  commission  must  be  given  after  the  fund  became  the  officer's 
property,  i.e.,  after  the  date  when  the  retirement  was  gazetted  (h) . 

Such  assignments  or  any  assignments  of  non-existing  property  or 

(a)  Smith  v.  8.,  2  Cr.  &  M.  231;  (/)  Be  Holmos,  29  C.  D.  786.  See 
Wills  v.  Greenhill,  4  De  F.  &  G.  142 ;  B.  S.  C.,  1833,  0.  46,  r.  12,  and  notes 
Ward  v,  Buncombe,  supra.  Annual  Practice  (1897),  pp.  875,  876. 

(b)  Low  v.  Bouverie,  (1891)  3  Oh.  (g)  Mutual  Life  Association  v. 
102,  see  p.  104.  Langley,  32  C.  D.  460. 

(c)  Ibid.  (h)  Somerset   v.   Cox,   33    B.   634; 

(d)  Be  Cowin,  Cowin  v.  Gravett,  33  Buller  v.  Plunkett,  1  J.  &  II.  441  ; 
C.  D.  179;  and  see  Be  Tillott,  (1892)  Galisher  v.  Forbes,  7  Oh.  109;  Addi- 
1  Cb.  687  ;  and  Be  Dartnell,  Sawyer  son  v.  Cox,  8  Cb.  76 ;  Johnstone  v. 
v.  Goddard,  C.  A.  (1S95)  1  Cb.  Cox,  16  C.  D.  571,  19  C.  D.  17  ;  Box- 
474.  burgh    v.    Cox,     17    C.    D.    520,    p. 

(e)  Saffron  Walden,  &c.  v.  Bayner,  527. 
14  C.  D.  406. 
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property  in  which  the  assignor  has  no  estate  or  interest  at  the  date 
of  the  assignment,  are,  in  fact,  void  as  assignments,  and  only  operate 
as  covenants  to  assign  taking  effect  in  equity  when  the  property  is 
acquired, or  some  interest  in  it  is  acquired;  see  as  to  this,  ante,  vol.  1, 
pp.  105  and  106,  and  cases  there  cited  ;  and  see  as  to  the  assignment 
being  defeated  in  case  bankruptcy  intervenes  before  the  property  or 
some  interest  in  it  is  acquired  (a). 

6.  Purchase  of  Mortgage  for  less  than  is  due. 

Where  a  stranger  gets  an  assignment  of  a  mortgage  for  less  than 
is  due  he  will  be  entitled,  at  any  rate  as  against  the  mortgagor  and 
his  heirs,  to  the  whole  sum  due  upon  tin-  mortgage  (f>). 

In    William*  v.  fipriinjji  il  was  -aid  that  "  where  there  are 

subsequent  incumbrancers  or  creditors,  a  man  who  buys  in  a  prior 
incumbrance  shall  be  allowed  only  what  he  paid"  (d).  The  doctrine 
has  been  much  narrowed  since,  and  is  now  only  applicable  to  puree 
of  incumbrances  made  by  persons  in  some  fiduciary  position,  or  the 
heir  at  law  (e).  An  incumbrancer  or  other  creditor  purchasin_;  a 
puisne  incumbrance  fur  less  than  its  value  will  be  entitled  to  what  is 
due  upon  it  as  against  intermediate  incumbrancers  or  others  (/). 

But  if  a  person  stands  in  any  fiduciary  illation  towards  the  owner 
of  the  estate,  he  will,  as  against  another  incumbrancer,  be  allowed 
only  what  he  }>aid  for  an  incumbrance  (//).  The  rule  has  been 
applied  to  a  solicitor  or  clerk  of  a  solicitor  to  the  mortgagee  (/ 
an  heir  at  law,  and  either  as  against  a  purchaser  (i)  or  general 
creditors,  even  without   notice  of  their    debts  (/.•),  to    a   tenant   for 

(a)  Collyer  v.  Isaacs,  19  0.  D.  342,  v.  Bunny,  2  De  G.  J.  &  S.  472; 
ante,  vol.  1,  p.  Ill;  Exp.  Hall,  10  Dobson  v.  Land,  8  Ha.  220;  Kirk- 
C.  D.  615,  ante,  vol   1,  p.  110.  wood   v.    Thompson,    2   Hem.   &    M. 

(b)  Phillips   v.    Yaughan,    1    Tern.  400. 

336;  Williams  v.  Springfield,  1  Vern.  (g)   Morret   v.   Paske,    2   Atk.    54; 

476,  even  if  he  takes  by  gift,  Anon.,  1  Powell  v.  Glover,  3  P.  W.  251  (n.) ; 

Salk.  155.  Anon.,  1  Salk.  155. 

(c)  1  Vern.  476.  (h)  Nelson  v.  Booth,  3  Jur.  (N.  S.) 

(d)  See  Long  v.  Clopton,  1  Tern.  95 ;  Hobday  v.  Peters,  28  B.  349 ; 
464  ;  Gilbert's  Lex  Prset.  282,  283.  <  'arter  v.  Palmer,  8  CI.  &  Fin.  657. 

(e)  Morret  v.  Pa^ke,  2  Atk.  53,  (*')  Long  v.  Clopton,  1  Vern. 
54.  464. 

(/)  Morret   v.  Paske,    2   Ark.    54  ;  (k)  Lancaster  v.  Evors,  10  B.  164,  1 

Darcy  v.  Hall,  1  Yern.  49 ;  Bromley  Ph.   354  ;    see  also  Darcy  v.  Hall,    1 

v.  Holland,  5  Y.  620  (n).  ;  and  see  as  Yern.  49  ;  Braithvraite  v.  B.,    1  Yern. 

to  purchases  by  a  subsequent  mort-  334 ;    Long    v.    Clopton,  1  Yern.  464 ; 

gagee  from  a  prior  mortgagee,  Shaw  Morret  r.  Paske,  2  Atk.  54. 
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life  as  against  a  remainderman  (a),  to  one  joint  purchaser  as  against 
the  other  (b).  But  it  has  been  decided  that  there  is  not  any- 
fiduciary  relation  between  co-tenants  of  real  estate  (c),  nor  where 
an  incumbrancer  who  has  advanced  his  money  without  notice  buys  in 
a  prior  incumbrance  for  protection  (d). 

7.  Keeping  alive  Charges. 

As  to  the  mortgagor  keeping  alive  of  charges  when  paid  off,  see 
Forbes  v.  Moffatt  (e). 

In  cases  where,  unless  the  charge  were  kept  up,  the  purchaser 
.  could  not  get  what  he  bargained  for — i.e.,  an  estate  free  from  incum- 
brances— the  Courts  have  gone  a  long  way  in  presuming  an  intention 
to  keep  alive  a  mortgage  in  order  to  prevent  a  second  or  third 
incumbrancer  from  obtaining  priority  by  a  mere  accident  at  the 
expense  of  other  people  whom  it  was  not  intended  to  benefit  (/)  ; 
in  all  of  which  cases  the  old  decision  of  TovZmin  v.  Steere  (g)  has 
been  questioned ;  see  for  discussion  of  the  limits  of  this  equitable 
intention  to  keep  alive  the  charge  (h). 

8.  Parties  to  Foreclosure  and  Redemption  Actions. 

As  a  general  rule  all  persons  interested  in  the  equity  of  redemption, 
and  therefore  in  the  proper  taking  of  the  account,  either  primarily  as 
the  mortgagor,  or  derivatively  as  the  trustee  in  bankruptcy  of  the 
mortgagor,  the  assignees  of  the  equity  of  redemption  (i),  the  devisee 
and  heir  of  the  mortgagor  and  his  personal  representative,  and  also 
all  persons  interested  in  the  security  primarily  as  the  mortgagee,  or 
derivatively  as  his  heir  or  personal  representative,  or  as  assignee  or 
devisee  of  the  security  or  debt,  are  necessary  parties  to  foreclosure 
and  redemption  actions  (k). 

(a)  Hill  v.  Brown,  Dr.  426,  433.  J.  531 ;  Anderson  v.  Pignet,  8  Ch.  180  ; 

(6)  Carter  v.  Home,  1  Eq.Cas.  Abr.7.  Adams  v  Angell,  5  C.  D.  634,  see  p. 

(c)  Kennedy  v.  Be  Trafford,  (1896)  645;  Stevens  v.  Mid-Hants  Railway, 
1  Ch-  762.  8   Ch.  1064  ;   Thome  v.  Cann,  (1895) 

(d)  Darcy  v.  Hall,  1  Tern.  49;  A.  C,  p.  11;  and  see  In  re  Pride, 
Davis  v.  Barrett,  14  B.  542;  and  see  (1891)  2  Ch.  135;  and  Minter  v.  Carr, 
in  this  case  distinction  taken  whether      (1894)  3  Ch.  501. 

the  claim  is  by  heir  or  devisee.  (g)  3  Mer.  210. 

(e)  Lead.  Ca.  R.  P.   943,   and  note,  (A)  Liquidation  Estates  Purchase  Co. 
3rd  ed.     And  see  Long  v.   Clopton,  1  v.  Willoughby,  (1896)  1  Ch.  726. 
Vem.   464;    Davis   v.  Barrett,    14  B.           (/)  Secretary  of  State,  &c.  v.  British, 
342-  &c,  67  L.  T.  434. 

(/)  Phillips  v.  Guttridge,  4  De  G.  &  (7c)  Seton  on  Decrees,  1893  edit.,  p. 
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An  administrator  pendente  lite  does  not  sufficiently  represent  the 
mortgagor's  estate,  but  a  general  administrator  is  a  necessary 
party  (a). 

A  mortgagee  -who  brings  an  notion  of  foreclosure  or  sale,  whether 
he  is  a  first  (b)  or  any  subsequent  (c)  incumbrancer,  whether  of  a 
legal  ((/)  or  equitable  (e)  estate,  must  make  every  incumbrancer 
subsequent  to  himself  a  party  to  his  suit  (/).  And  if  being  a  second 
or  subsequent  mortgagee  he  desires  also  to  redeem  the  mortgagees 
prior  to  him,  he  must  make  them  parties,  offering  to  redeem  them. 

The  mortgagor  of  another  estate  charged  as  a  collateral  security  is 
a  necessary  party  to  an  action  for  foreclosure  {(j).  But  it  seems  that 
'a  surety  bound  by  a  personal  covenant  only  is  not  a  necessary  party 
unless  he  has  paid  off  part  of  the  debt  </<  . 

So,  too,  partners  of  a  mortgagor  who  have  a  right  of  redemption 
over  his  mortgaged  share  are  necessary  parties  (/'). 

If  there  are  several  mortgagees  who  are  joint  tenants  [of  an  entire 
thing],  all  must  be  parties  to  the  foreclosure  (k),  and  the  same  with 
tenants  in  common  (I). 

Also  all  judgment  creditors  who  have  a  lien  on  the  land  are  neces- 
sary parties  (m).  As  to  what  constitutes  a  lien  on  the  land  now  see 
infra. 

Mv  R.  S.  C.  1883,  Order  1G,  r.  S,  trustees,  executors  and  adminis- 
trators may  be  plaintiffs  or  defendants  to  actions  for  foreclosure  or 
redemption  without  joining  their  cestuis  qxie  trust    n). 

1599;  A.  P.   1897,  0.  XVI.:  Fisher         (</)  Stokes  v.  Clendon,  3  Sw.  150  (n.). 

on  Mortgages,  SS3-91!>.  4th  edit.  812-  (h)  Newton  v.  Egmont,  4  Sim.  574  ; 


836  ;  Mills  v.  Jennings,  13  C.  D.  639 
Moore  u.  Morton.  W.  X.  86,  L96 
Francis  v.  Harrison.  43  0.  D.  183 
Griffith   v.  Pound,   59  L.  J.  Cli.  522 


George  v.  Matson,  25  B.  310. 

(i)  Redmayne  <•.  Porster,  2  Eq.  1<S7. 

(k)  Lowe  i'.  Morgan,  1  Bro.  C.    C. 
368. 


45  C.  D.  567  ;  Be  Booth,  &c.  62  L.  J.  (0  Tickers  v.  Cowell,  1  B.  529. 

Ch.  40;  Re  Mitchell.  65  I..  T.  851.  (m)  Eolleston  v.  Merton,  1  Dr.  &  W. 

(a)  Ellis  v.  Deane,  Beat.  5;  Cave  v.  171  ;   Joyce  v.  Joyce.    10  Ir.  Eq.   B. 

Cork,  2  Y.  &  C.  C.  C.  130.  128  ;  Adam-  v.  Paynter,  1   Coll.  530  ; 

{b)  Adams  v.  Paynter,  1  Coll.  530.  Earrisonw.  Pennell,  4  Jur.  (N.  S.)  682. 

(c)  Johnson  v.  Holdsworth.  1    Sim.  (/<)  See  A.  P.  (1897),  p.  363.     As  to 
N.  S.  109.  redemption   actions,   see   Jennings  v. 

(d)  Adams  v.  Paynter,  supra.  Jordan,  6  App.  Cas.  698 ;  as  to  fore- 

(e)  Tylee  v.  Webb,  6  B.  552.  closure  actions,  cf.  Francis  v.  Harri- 
(/)  Coote  on  Mortgages,  1884  edit.,  son,  43  C.  D.  183,  and  the  words  added 

1094.  to  the  rule  in  Nov.,  1893. 
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9.  Keniedies  of  the  Mortgagee. 

After  a  mortgage  had  become  forfeited  at  law  by  non-payment  of 
the  principal  or  interest  at  the  time  fixed  for  payment  (a),  the  mort- 
gagee might  pursue  his  remedies  in  different  Courts  at  the  same  time  ; 
that  is  to  say,  he  might  proceed  in  a  Court  of  Common  Law  against 
the  mortgagor  personally,  for  the  debt,  or  by  ejectment ;  and  also  in 
equity,  where  his  remedy  was  in  rem  against  the  mortgaged  property, 
either  by  seeking  foreclosure  or  sale. 

Since  the  Judicature  Act,  1873,  a  fusion  of  law  and  equity  has 
taken  place,  and  a  mortgagee  can  now  obtain,  in  an  action  com- 
menced by  writ,  the  following  relief: — If  at  the  hearing  the  amount 
due  is  proved,  agreed,  or  admitted,  an  order  for  immediate  payment, 
unless  the  Judge  think  fit  to  postpone  such  payment,  of  the  principal 
sum  and  interest  thereon,  with  so  much  of  the  costs  of  the  action  as 
would  have  been  incurred  if  it  had  been  brought  for  payment  only. 
If  the  amount  is  not  so  proved,  agreed,  or  admitted,  the  judgment 
will  be  for  an  account  of  what  is  clue  to  the  mortgagee  and  for  pay- 
ment of  the  amount  immediately  on  the  certificate,  unless  the  Judge 
postpones  payment  (b).  If  the  defendant  does  not  appear  the  plaintiff,  j 
if  the  writ  be  indorsed  for  a  specific  sum  and  foreclosure,  may  have 
an  order  to  sign  final  judgment  for  the  amount  indorsed  and  subse-  I 
quent  judgment  for  foreclosure  (c). 

A^rrrortgagui  mav  sue  05  the  covenant  under  0.  14,  and  although 
a_receiyer  has  been  appointed,  if  he  has  received  nothing  (d)  but  the 
writ  must  comply  with  the  terms  of  O.  3,  r.  G  (e). 

As  to  obtaining  a  judgment  for  an  account  and  foreclosure  under 
R  S.  C,  1883,  0.  15,  iu  Blake  v.  Harvey  (/),  Cotton,  L.J.,  in  the 
course  of  the  argument,  expressed  a  doubt  whether  the  rule  autho- 
rised the  making  of  a  foreclosure  order.     In  Smith  v.  Davies  (g), 

(«)  Bonhani    v.  Newcomb,  1   Vern.  (c)  Bissett  ?•.  Jones,  32  C.  D.  635 ; 

2312 ;  Gladwyn  v.  Hitchman,   2  Vern.  and  see   Simmons  v.  Blandy,  TV.  N. 

134  ;  Burrows  ,-.  Molloy,  2  Jo.  &  Lat.  (96)  171. 

521  ;  Roddy  v.  Williams,  3  Jo.  &  Lat.  (d)  Lynde   v.   Waithman,    (1895)    2 

1;  Edwards  v.  Martin,  25  L.  J.  Ch.  Q.  B.   180;    Bourke   v.  Donahue,   20 

284  ;  Langridge   r.  Payne,  2  J.  &  H.  L.  B.  Ir.  234. 

423  ;  Keene  v.  Biscoe,  8  C.  I).  201.  (e)  Imbert  Terry  v.  Carver,  24  C.  D. 

(b)  Farrer  v.  Lacy,  Havtland  &  Co.,  506. 

31   C.  D.  42  ;  Seton    (1893),  p.   1575,  (/)  29  C.  D.,  p.  831. 

F.  2;  Poulet  v.  Hill,  (1893)  1  Ch.  277  ;  (y)  28  C.  D.  650  ;   31  C.  D.  595. 
Instone  v.  Ehnslie,  54  L.  T.  730. 
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Chitty,  .!.,  had  carefully  considered  the  terms  of  the  rules  and  bad 
the  order.     In  London  Loai        .  '■   ».  v.  Wall  (a),  he  declined 
to  make  an  order  for  foreclosure  in  chambers   id  deference  to  the 
doubl  'I  !'\  Cotton,  L.J.,  bu1  he  made  il  in  Court  on  motion 

In  Dyoti  v.  Nevile  (6),  an  order  for  an  accounl  and  in  default   I 
closure  was  made,  and  on  appeal  the  <  lourt  refusi  'I  to  vary  the  order. 
It  is  submitted  that  the  judgmi  ul  of  Chitty,  J.,  in  Smith  v.  I> 
expresses  the  true  meaning  ot  the  order.     The  usual  course  now  is  to 
proceed  under  0.  ■'*'>,  r.  5  i 

A  mortgagee  cannot,  il  is  Baid,  obtain  a  personal  order  for  payment 
under  R.  8.  I !.    1883  .  0.  55,  r.  5i  ;  although,  by  the  terms  of  rule  8 
of  that  order,  the  Court  can  pronounce  such  judgment  as  the  nature 
of  the  case  may  require  {d).     Korean  a  question  of  priority 
mortgagees  be  decided  thereunder  <  i  (. 

When  a  personal  judgmen  I  for  the  mortgage  debt  is  given  against 
the  mortgagor  either  in  a  foreclosure  or  separate  action  the  person 
redeeming  can  requires  transfer  of  the  judgmenl  (/). 

If  the  mortgagee  be  uol  fully  paid  after  judgment  on  his  covenant 
he   may   foreclose  (p  ,  or  exercise   his   power  of    sale.      Even   after 
judgmenl   for  foreclosure  he  may  sue  on   the  covenant,  provided  be 
.-an  reconvey  the  property,  but  qoI  otherwise,  as  he  g  res  a  pev\  i 
of  redemption  (h ). 

It  has  been  held  thai    as  the   covenant    gives  or    acknowl< 
the  right  of  redemption   the  mortg  uo  only  sue  when  he  ••an 

reconveythe  whole  propi  rt)  (i), including  any  collateral  Becuriti< 
an,!   restore  the    title  deeds  {I).       And   where  the    mortgagor  hasl 
assigned  his  equity  of  redemption  and  is  then  sued  on  his  covenant, 
he  can  still  redeem,  Bubj<  d  to  the  rights  of  his  as  The  prin- 

ciple of  these  cases  would  Beem  to  prev<  at  his  sum-  after  exercising 
the  powers  of  sale,  and  has  been  bo  treated  in  works  of  authority 

(a)  30  Sol.  Jo.  338.  [h)  Palmer  v.  Hi                    i;Lock- 

(6)  W.  N.    ^7)35.  hart    •.   Hardy,  9  J'..   349;  Hayni 

(c)  See    further    on    tins    subject,  H.,  3  Jur.    NT.  S.    504. 
Bissell  v.  Jones,  32   0.   D.  635,  and  bner  v.  Hendrie,  supra. 
notes  in  the  Annual   Practice  1897  .  (k)  Walker  v.  Jones,  L.  E.   1   P.  C. 
p.  349.  50. 

(d)  Cf.  Brooking  v.  Skewis,  58 L.  T.  (I)                 .  Sace,  1  Sch.  &L.  17G; 
73  ;  Ban-  v.  Harding.  36  W.  R.  216;  Bentinck  v.  Willink,  2  Ha.  1. 
O'Kelly  r.  Culverwell,  W.  N.  [87  Kinnaird  v.  Trollope,  39  C.  D. 

(e)  Be  Giles,  43  C.  D.  391.  636. 

(/)  See    Greenough  t.  Littler,    15  (h)  Davidson's  Conveyancing,  (1869) 

C.  D.  93.  vi  I.  2,  pt.  2,  p.  618. 
(y)  Palmer  v.  Hendrie,  27  B.  349. 
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But  in  a  case  of  Radge  v.  Richens  (a),  the  mortgagee  having  sold 
for  less  than  the  debt  and  then  sued  at  law,  the  mortgagor  pleaded 
that  he  was  deprived  of  the  right  to  redeem.  The  plea  was  struck 
out  at  Chambers  and  the  Court  refused  to  interfere  ;  and  see  the  case 
of  Re  Oxford  &  Canterbury  Hall  Co.  (6),  where  the  mortgagees  of  a 
company  were  allowed  to  prove  in  the  winding-up  for  the  whole 
amount  of  the  mortgage  debt,  less  the  purchase-money,  mentioned 
in  a  contract  for  sale  of  part  of  the  property  by  the  mortgagee. 

It  has  been  held  that  mortgagees  cannot,  after  the  lapse   of  sixj 
years,  claim  to  have  any  deficiency  made  good  by  the  executors  of  | 
the  mortgagor  personally  having,  on  the  ground  of  devastavit,  distri- 
buted his  personalty,  without  providing  for  payment  of  the   mort- 
gage, but  that,  semble,  the  mortgagees  were  entitled  to  an  order  for, 
foreclosure  or  for  the  administration  of  the  mortgagor's  estate  (c). 

H  the  mortgagee  claims  administration  as  well  as  foreclosure,  he 
will  be  entitled,  so  far  as  administration  has  been  necessary,  to  add 
his  costs  to  his  security,  and  to  be  paid  them  in  priority  to  the 
administration  costs  of  the  executor  of  the  mortgagor  (d). 

Foreclosure. — A  foreclosure  may  bo  cither  absolute  or  nisi. 

An  immediate  foreclosure  judgment  may  be  made  absolute  in  the 
first  instance  against  an  infant  or  married  woman,  if  it  appears  to 
the  I  iourt  to  be  for  their  benefit,  if  the  property  be  insufficient  to  pay 
principal,  interest  and  costs,  and  they  ask  neither  for  redemption  nor 
an  account,  and  the  plaintiff  offers  to  pay  the  defendant's  costs  of  the 
action  as  between  solicitor  and  client  (e). 

As  regards  the  case  where  an  infant  is  interested  in  the  equity  of 
redemption,  it  was  at  one  time  thought  that  one  object  of  sect.  30  of 
the  Trustee  Act,  1850  (/),  was  to  obviate  the  necessity  of  inserting  in 
decrees  for  foreclosure  made  against  infants  a  day  for  the  infant  to 
show  cause  against  the  decree  when  he  attained  twenty-one  ;  but  in 
Newbury  v.  Martin  {</),  in  L851,  shortly  after  the  passing  of  the  Act, 
Lord  Cram/worth  held,  that  notwithstanding  the  infant  should  have  a 
day  to  show  cause  in  a  foreclosure  decree.     In  a  case  where  the 

(a)  L.  E.  8  C.  P.  358.  C.  D.  511. 

(b)  8    Eq.    691 ;     on    App.    5    Ch.  (d)  Be  Banks,  45  W.  E.  20G. 

433.  (e)    Wolverhampton,     &c.     Co.  v. 

(c)  Be  Gale,  Blake  v.  Gale,  22  C.  D.  George,  24  C.  D.  707  ;  Croxon  v. 
820 ;  see  Re  Hyatt,  38  C.  T).  609 ;  and  Lever,  12  W.  E.  237  ;  Bennett  v. 
see  Be  England,  (1895)  2  Ch.  100  ;  on  Harfoot,  19  W.  E.  428. 

App.,  ibid.,  p.  820,  and  for  the  conver-  (/)  13  &  14  Vict.  c.  60. 

sion,   Coopo  v.   Cresawell,  2  Eq.   106;  (g)  15  Jur.  166. 

2  Ch.  112,  and  Be  Sutton    v.  S.,  22 
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equity  of  redemption  had  been  devised  in  trust  for  sale  and  to  divide 
the  proceeds  among  the  children,  the  legal  estate  descending  to  the 
eldest  son  and  heir,  the  Registrar  in  drawing  up  the  order  for  fore- 
closure gave  the  heir  six  months  after  coming  of  age  ;  but  Jesael,  M.R., 
said  that  in  that  action  the  infant  stood  solely  in  the  position  of  a 
trustee,  and  the  minutes  must  be  varied  by  striking  this  out  (a). 

In  Mellor  v.  Porter  (b),  in  1883,  Kay,  J.,  held,  following  Price  v. 
Carver  (c),  in  an  action  by  an  equitable  mortgagee  by  deposit 
against  the  widow  and  infant  heir  for  foreclosure,  the  defendants  not 
having  appeared,  that  the  infant  heir  must  be  ordered  to  convey 
when  he  attained  twenty-one,  and  he  must  have  a  day  to  show  cause 
in  the  usual  way. 

In  Gray  v.  Bell  (d),  in  1882,  Fry,  J.,  made  a  similar  order  giving 
a  day  to  show  cause  in  an  action  for  foreclosure  of  a  legal  mortgage, 
and  said  that  the  practice  was  not  affected  by  the  Trustee  Act,  1850. 
Sect.  30  of  the  Trustee  Act,  1850,  is  now  replaced  by  sect.  31  of  the 
Trustee  Act,  1893,  which  seems  to  be  in  similar  terms.  See  as  to 
the  practice  when  the  infant  comes  of  age,  Annual  Practice  <W7>, 
p.  390. 

Where  the  time  and  place  for  payment  of  the  money  found  due 
are  appointed  under  a  foreclosure  decree,  if  no  one  appears  on  behalf 
of  the  defendant  to  pay  the  money,  the  usual  order  for  making  the 
foreclosure  absolute  will  be  made,  although  the  solicitor's  clerk  attend- 
ing for  the  plaintiff  at  the  time  and  place  appointed  had  no  authority 
or  power  of  attorney  to  receive  the  money  (e). 

It  is  sufficient  for  counsel  to  hand  to  the  Registrar  his  brief  duly 
indorsed,  unless  there  are  special  circumstances  to  be  mentioned  to 
the  Court  (/).  But  if  a  summons  for  foreclosure  does  not  ask  for 
(possession,  an  order  for  foreclosure  absolute  will  not  be  made  ex 
'parte  (g).  But  after  foreclosure  absolute  in  such  a  case,  possession 
may  be  applied  for  ex  parte  {h). 

Before  drawing  up  the  order  the  registrar  requires  the  produc- 
tion of  an  affidavit  by  the  plaintiff  that  he  has  not  between  the 
day  of  attendance  and  the  date  of  the  order  for  foreclosure  absolute 
been  paid  the  money  found  due  (i)  ;  not  following  Frith  v.  Cookr  (/,), 

(a)  Foster  v.  Parker,  8  C.  D.  (g)  Le  Bas  v.  Grant,  64  L.  J.  Ch. 
147.  368. 

(b)  25  0.  D.  159.  (A)  Jenkins  v.  Eidgley,  68  L.  T.  671. 

(c)  3  My.  &  C.  157.  (0  Seton  on  Decrees,  1893  edit.,  p. 

(d)  80W.  B.  606.  1656;  Barrow  v.  Smith,  W.  N.  1S55, 

(e)  Cox  v.  Watson,  7  C.  D.  196.  p.  136. 

(/)  Seton  (1893),  1656.  (k)  33  W.  B.  688. 
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where  it  was  held  that  the  affidavit  might  be  made  by  a  person 
attending  on  behalf  of  the  mortgagee  to  receive  the  mortgage 
money. 

If  a  party  to  a  foreclosure  action  has  assigned  his  interest  after 
decree,  the  assignee  may  be  made  a  party  to  the  action  even  after 
the  order  for  foreclosure  absolute  (a). 

As  a  general  rule  a  defendant  is  entitled  to  his  costs  of  a  fore- 
closure action  incurred  after  he  has  made  a  proper  offer  to  disclaim, 
and  to  be  dismissed  without  costs  (6). 

It  seems  that  in  a  foreclosure  suit,  it  is  not  competent  for  the 
defendant  to  impeach  the  mortgage  on  the  ground  of  fraud,  without 
instituting  a  cross  suit  (c). 

A  debenture-holder  of  a  railway  company  is  not  entitled  to  a 
decree  either  for  a  foreclosure  or  sale,  as  such  companies  have  public 
duties  to  perform,  from  which  nothing  but  an  Act  of  Parliament  can 
release  them  (d) ;  but,  secus,  in  the  case  of  an  ordinary  limited  com- 
pany, see  Sadler  v.  Worley  (e),  where  it  was  held  that  debenture- 
holders  were  entitled  to  foreclosure. 

Au  action  for  foreclosure  is  an  action  for  recovery  of  land  within 
the  Rules  of  the  Supreme  Court,  1883,  0.  XVIII.,  r.  2,  but  the 
additions  to  the  section  made  by  R.  S.  C,  Dec.  1885,  provide  that 
nothing  in  the  Order  shall  prevent  a  plaintiff  in  a  foreclosure  action 
asking  for  possession.  The  better  course  appears  to  be  to  ask  for 
possession  in  the  original  application  (/). 

Although  a  foreclosure  action  is  assigned  to  the  Chancery 
Division,  the  plaintiff  may  under  Order  XXXVI.,  r.  1,  lay  the  venue 
for  trial,  when  he  pleases,  at  the  Assizes  (g). 

When  the  mortgagee  commences  an  action  to  foreclose  the  equity! /*■' 
of  redemption,  making  prior  encumbrancers  parties,  he  must  offer  to\(( 
redeem  them  (h). 

(a)  Campbell  v.  Holyland,  7  C.  D.  (e)  (1894)  2  Ch.  170. 

H3,  174.  (/)  A.    P.    1897,    p.  458;    and  see 

(b)  Ford  v.  Chesterfield,  16  B.  516;  Salter  v.  Edgar,  W.  N.  (86)  47,  54  L. 
see  also  Buchanan  v.  Greenway,  11  B.  T.  374;  Craven  Bank  v.  Hartley,  W. 
58;  Benbow  v.  Davies,  ibid.,  369;  N.  (86)  189;  Best  v.  Applegate,  37 
Davis  v.  Whitrnore,  28  B.  617  ;  Talbot  C.  D.  43 ;  Lacon  v.  Tyrrell,  56  L.  T. 
v.  Kemshead,  4  Kay  &  J.  93 ;  Bellamy  483 ;  Keith  v.  Day,  39  C.  D.  452 ;  and 
v.  Brickenden,  4  Kay  &  J.  670,  672 ;  see  Le  Bas  v.  Grant,  64  L.  J.  Ch.  368. 
Greene  v.  Foster,  22  C.  D.  566,  569.  (g)  Me  Phillips,  26  C.  D.  621. 

(c)  Eddleston  v.  Collins,  3  De  G.  M.  (h)  Inman  v.  Wearing,  3  De  G.  & 
&  G.  1.  Sm.    729  ;  and  see   National  Bank  of 

(d)  Furness  v.  Caterham  Baihvay  Australasia  v.  United,  &c,  4  App.  Cas. 
Co.,  25  B.  614.  391. 

W.   &   T. — VOL.    IT.  4 
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The  dismissal  of  a  bill  for  redemption  of  a  legal  mortgage  other* 
wise  than  for  want  of  prosecution  op<  i  a  foreclosure  (a),  but 

nol  in  the  case  ol' an  equitable  mortgag<   (6). 

It  has  been  Baid  that  the  1  i l;1j t  to  redeem  and  the  right  to  fore- 
close are  co-relative  (c),  but  this  is  nut  strictly  accurate,  fur  when 
property  is  conveys  I  to  trustees  for  sale,  in  order  to  Becure  a  sum  of 
money,  although  the  mortgagor  may  be  entitled  to  redeem,  the 
mortgagee  is  not  entitled  to  foreclosure,  but  to  a  decree  for  Bal 
and  it  has  been  held  thai  mortgag — .in  trust,  mighl  file  a  bill  for 
an  account  and  sale,  without  praying  foreclosure,  although  the  mort- 
gage security  contained  an  express  power  of  sale  (e),  though  there 
is  do  trust  for  the  mortgagor  which  he  could  enforce  (  t '). 

Redeem. — The  former  practice  in  a  foreclosure  action  was  to 
the  several  incumbrancers  or  the  owners  or  purchasers  of  the  equity 
of  redemption,  successive  periods  for  redemption,  according  to  the 
order  in  which  they  acquired  their  charges  or  Interests  (g),  allowing 
a  period  of  six  months  from  the  date  of  the  certificate  to  the  first 
party  entitled  to  redeem,  and  three  months  (A),  or  sometimes  one 

month  (/i,  to  cadi  successive  party. 

In  Moore  v.  Morton  (/,•),  the  mortgagee  had  obtained  the  usual 
foreclosure  decree  againsl  the  mortgagor  when  subsequent  incum- 
brances were  discovered  ;  a  further  action  was  commenced  against 
them,  nol  making  the  mortgagor  a  party  :  held,  that  a  decree  could 
not  be  made  in  Ins  absence. 

But  where,  in  foreclosure  actions,  questions  as  to  priorities  not 
affecting  the  plaintiff  were  raised  between  co-defendants,  ;i  day 
certain  was  fixed  for  all  the  defendants  to  redeem  or  be  foreclo-.-d, 
without  prejudice  to  the  rights  of  the  several  defendants  inter 
se  (I). 

(a)  Inman  v.  Wearing,  3  De  G.  &  537  ;  Titley  v.  Davies,  2  Y.  &  I '.  C.  C. 
Sm.  729.  399;  Loveday  v.  Chapman,  32  L.  T. 

(b)  Be  Marshall,  10  Ch.  250.  (X.  S.)  6S9 ;    Sweet   v.    Combley,   25 

(c)  Jarman,    Conveyancing,   vol.  v.  0.  D.  463. 

234.  (A)  Seton,  1893  edit.,  1G41— 1647. 

(c?)    Schweitzer   v.  Mayhew,    31  13.  (i)  Houghton  v.  Sevenoaks  Estates 

37;  Be  Alison,    11    C.  D.  284;  Kirk-  Co.,  W.  N.  (1884),  p.  243. 
wood  v.  Thompson,  2  Hem.  &  M.  392  ;  (k)  82  L.  T.  98. 

Locking  v.  Parker,  8  Ch.  30.  (?)  Bartlett    v.   Pees,   12   Eq.   395  ; 

(c)    Hutton    v.    Sealy,    27    L.     J.  see  also  Edwards   v.  Martin,  7   W.   E. 

(N.  S.)  Ch.  263.  30 ;  General  Credit,  &c.  Co.  v.  Glegg, 

(/)  Locking  v.  Parker,  supra;  and  22  C.  D.  549;    Smith    v.    Oldin^r.   25 

Be  Alison,  supra.  C.  P.  462. 

(g)  Beevor   v.   Luck,   4  L.   E.  Eq. 
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And  where  subsequent  incumbrances  have  been  created  on  the 
same  day  (a),  where  different  persons  claim  under  one  puisne  incum- 
brancer as  sub-mortgagees  or  devisees  (6),  or  under  the  same  instru- 
ment (c),  one  single  right  of  redemption  only  has  been  granted. 

The  practice  has  been  the  same  in  the  case  of  judgment  creditors 
who  are  puisne  incumbrancers  where  there  are  no  intermediate  in- 
cumbrancers (d). 

As  to  successive  redemption,  in  Doble  v.  Manley  (e),  Chitty,  J., 
said  he  had  consulted  Pearson,  J.,  and  Kay,  J.,  and  all  were  unani- 
mously of  opinion    that    if  the   subsequent  incumbrancers  did  not 
appear,  one  time  only  would  be  given  for  redemption.     If  any  sub- 
sequent mortgagees  appeared  and  claimed  to  have  successive  periods, 
it  would  have  to  be  considered  whether  they  were  entitled  to  them 
or  not.     In  Piatt  v.  Mendel  (/),  Chitty,  J.,  said  that  if  puisne  in- 
cumbrancers  appear   and  there  is  no  question  of  priority  at  their 
request,  and  not  at  the  request  of  the  mortgagor,  the  practice  is  to 
give  successive  periods  of  redemption.     For  an  order  giving  successive 
periods    of   redemption,    see  Smithett  v.    Eesketh   (;/),  where   there 
were  several  mortgages  to  the  same  mortgagees  prior  and  subse- 
quent to  a  jointure,  and  other  subsequent  mortgages,  and  the  decree 
gave  successive  periods  of  redemption. 

But  although  a  foreclosure  or  sale  will  be  ordered  to  satisfy  the 
mortgagee,  nevertheless  indulgence  will  be  shown  to  the  mortgagor, 
and  the  time  for  payment  ivill  be  enlarged,  even  after  an  order- 
absolute  of  foreclosure  has  been  signed  and  enrolled  (h),  if  a  proper 
case  can  be  shown,  and  the  security  be  not  deficient  (i).  But  the 
order  to  enlarge  the  time  for  payment  is  by  no  means  of  course ;  and 
though  a  strong  reason  is  not  required,  it  will  be  refused  where  none 
is  assigned   (k),  or  where  the  security  does  not  appear   ample  (I), 

(«)  Long  v.   Storie,    23   L.   J.   Ch.  («/)  44  C.  D.  161. 

20°-  (/<)  Thornhill  v.  Manning,  1  Si.  (N.  S.) 

(b)  Loveday  v.  Chapman,  32  L.  T.  451;  Patch  v.  Ward,  3  C.  D.  203; 
(N.  S.)  689.  Beaton  v.  Boulton,  (1891)  W.  N.  30. 

(c)  Beevor  v.  Luck,  supra;  Seton,  (/)  Cocker  v.  Bevis,  1  Ch.  Ca.  Gl ; 
1893  edit.,  1734—1738.  Ismoord  v.  Claypool,  1  Ch.  Rep.  139; 

(d)  Bates  v.  Hillcoat,  16  B.  139;  Anon.,  Barnard,  221;  Edwards  v. 
Radcliff  v.  Salmon,  4  De  G.  &  Sm.  Cunliffe,  1  Madd.  287 ;  Ford  v.  Was- 
526;  Stead  v.  Banks,  5  De  G.  &  Sm.  tell,  6  Ha.  229,  2  Ph.  591  ;  Holford  v. 
56°-  Yate,  1  Kay  &  J.  677. 

(e)  28  C.  D.  664.  (k)    Nanny    v.   Edwards,    4    Buss. 
(/)  27  C.  D.  246;  and  see  Colman       125. 

v.  Llewellyn,  34  C.  D.  143.  (/)  Eyre  v.  Hanson,  2  B.  479. 

4  2 
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or  where  the  mortgagor  is  plaintiff  (a),  and  even  in  the  case  of  infant 
mortgagors,  the  time  will  only  be  extended  upon  the  terms  of  the 
immediate  payment  of  the  interest  and  costs  (b).  In  a  case  before 
the  late  Master  of  the  Rolls,  the  time  appointed  for  redemption  was 
enlarged,  pending  an  appeal  to  the  House  of  Lords,  upon  the  terms 
of  the  mortgagor  paying  into  Court  the  principal  and  interest,  and 
the  costs  of  the  suit  and  of  the  application  for  enlarging  the  time,  the 
mortgagee  to  receive  the  dividends  of  the  money  paid  into  Court 
when  invested,  on  his  undertaking  to  repay  them  should  the  decree 
be  reversed  (c). 

On  proceedings  for  foreclosure,  where  the  mortgagor  asks  to 
enlarge  the  time  appointed  fur  payment,  the  Court  will  accede  to  the 
application  only  on  the  terms  of  his  first  paying  the  interest  and  costs 
already  reported  due  ;  and  these  being  paid,  subsequent  interest  is  to 
be  computed  on  the  principal  only,  that  alone  remaining  unpaid  (d). 
And  although  such  interest  and  costs  are  generally  directed  to  be 
paid  at  the  time  appointed  for  the  payment  of  the  whole  (e),  under 
particular  circumstances  a  longer  time  will  be  allowed,  as  when  the 
mortgagee  has  prevented  the  mortgagor  from  receiving  the  rents  (/) ; 
and  if  payment  be  not  made,  time  may  be  enlarged  if  a  reasonable 
excuse  be  given  (g).  And  where  the  mortgagee  varied  the  account, 
by  receiving  the  rent  after  the  Master's  report  and  before  the  day 
fixed  for  payment,  the  mortgagee  was  held  not  to  be  entitled  to  an 
order  absolute  for  foreclosure,  but  a  further  reference  and  account 
was  directed,  and  a  new  day  appointed  for  payment  (h). 

In  Webster  v.  Patterson  (i),  an  action  by  executors  of  a  mortgagee 
against  the  mortgagor  and  a  puisne  mortgagee,  successive  periods  for 
redemption  were  given  ;  after  time  fixed  and  before  final  order,  the 

(a)  Faulkner  v.  Bolton,  7  Si.  319.  (A)  Garlick    v.   Jackson,  4  B.  154; 

(b)  Coombe  v.  Stewart,  13  B.  111.  Alden  v.  Foster,  5  B.   592  ;  Ellis  v. 

(c)  Finch  v.  Shaw,  20  B.  555.  Griffiths,    7    B.     83 ;     Jennerfust    v. 

(d)  "Whatton  v.  Craddock,  1  Keen,  Needham,  32  C.  D.  582  ;  Peat  v. 
269 ;  Brewin  v.  Austin,  2  Keen,  Nicholson,  34  W.  E.  451  ;  but  see 
211;  Seton,  1893  edit.,  1650;  Elton  v.  contra  House  v.  Stephens,  32  C.  D. 
Curtis,  19  C.  D.  582.  194  ;    and  "Welch   v.   National   Cycle 

(e)  Edwards  v.  Cunliffe,  1  Madd.  Works,  35  W.  R.  137  ;  and  see  Annual 
212,  and  see  2  Keen,  212.  Practice,  1897. 

(/)  Gelding  v.  Hornby,  1  Ha.  251  ;  (t)  25  C.  D.  626  ;  see  also  Whit- 
Ellis  v.  Griffiths,  7  B.  83;  Eyre  v.  bread  v.  Lyall,  8  De  G.  M.  &  G.  383  ; 
Hanson  2  B.  478.  Constable  v.  Howick,  5  Jur.  (N.  S.) 

(g)  Jones  v.  Creswicke,  9  Si.  304;  331 ;  Collinson  v.  Jefferys,  (1896)  1  Ch. 

Nanfan  v.  Perkins,  ibid.  308.  644. 
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mortgagee  received  rent  :  held  that  the  time  was  not  to  be  enlarged 
against  the  puisne  mortgagee,  and  he  was  absolutely  foreclosed,  but 
a  further  account  was  ordered  against  the  mortgagor. 

It  was  held  in  Colman  v.  Llewellyn  (a),  that  the  time  was  not  to 
be  enlarged  where  the  order  nisi  provided  for  application  at  Cham- 
bers with  respect  to  monies  coming  to  the  receiver,  but  in  a  recent 
case  of  Cherton  v.  Wells  (b),  North,  J.,  refused  to  make  an  order  in 
the  form  of  that  in  Colman  v.  Llewellyn,  and  see  for  a  form  of  order 
for  bringing  into  account  sums  in  the  hands  of  a  receiver  (c).  It 
has  also  been  held  that  a  fresh  account  should  be  taken  where  rents 
have  been  received  after  the  day  fixed  for  redemption,  but  before 
the  foreclosure  order  has  been  made  absolute  (d) ;  but  Chitty,  J., 
has  refused  to  follow  that  case,  and  granted  foreclosure  absolute 
without  further  accounts,  in  National  Permanent,  <£a,  Society  v. 
Raper  (e). 

Even  after  final  order,  foreclosure  may,  under  certain  circum- 
stances, be  opened,  see  Beaton  v.  Boulton  (/),  where  a  policy  had 
increased  by  the  death  of  insured,  after  the  day  appointed  for  pay- 
ment but  before  final  order,  the  chief  clerk  made  the  order  absolute 
on  an  ex  parte  application  and  on  appeal  to  the  Court,  Stirling,  J., 
held  that  the  foreclosure  must  be  opened. 

It  is  impossible  to  say,  a  priori,  upon  what  terms  the  judicial  dis- 
cretion should  be  exercised:  Thomhill  v.  Manning  (g),  and  see 
Campbell  v.  Holy  land  Qi),  where  the  mortgagee  had  sold  his  interest 
before  the  foreclosure  was  made  absolute,  and  see  cases  where  the 
mortgagee  has  opened  the  foreclosure  by  suing  on  the  covenants. 

The  mortgagor  should,  however,  come  within  a  reasonable  time,; 
and  what  this  is  may  depend  upon  the  nature  of  the  property  ;  thus,' 
where  the  estate  is  an  estate  in  land  in  possession,  and  the  mortgagee 
takes  it  in  possession  and  deals  with  it,  and  alters  the  property,  the 
mortgagee  must  come  much  more  quickly  than  where  it  is  an  estate 
in  reversion,  as  to  which  the  mortgagee  can  do  nothing  except  sell  it  (i). 

(a)  34  C.  D.  143  ;  Smith  v.  Pearman,  (e)  (1892)  1  Ch.  54. 

36  W.  R.  681.  (/)  (1891)  W.  N.  30. 

(6)    (1S93)     2    Ch.    151  :     and    see  {<,)  1  Si.  (N.  S.)  451,  454. 

humming  v.  Metcalf,  13  R.  115.  (h)  7  C.  D.  166;  Patch  v.  Ward,  3 

■     (c)  Barber  v.  JekeUs,  W.  N.  (1893),  Ch.  303;  Ford  v.  Wastill,  6  Ha.  229; 

'91  ;  Christy  v.  Godwin,  3S  Sol.  Jo.  10  ;  Jones  v.  Creenick,  9  Si.  304. 

Lush  v.  Sebright,  71  L.  T.  59.  (i)  Campbell  v.  Holyland,   7  C.  D. 

(d)  Ross  Commissioners  v.  Urborne,  172,  and  instances  there  given. 
W.  N.  (1S90)  92. 
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A  decree  for  foreclosure  has,  under  peculiar  circumstances,  been 
opened  after  the  mortgagee  had  been  in  possession  sixteen  years  (a)  ; 
and  for  fraud,  or  collusion  in  getting  the  decree  (b) ;  or  by  the  mort- 
gagee's proceeding  against  the  mortgagor  upon  some  collateral 
security,  as  a  bond  or  covenant  after  foreclosure  (c),  which  he  can  do 
as  long  as  he  retains  the  estate  in  his  own  hands,  though  not,  it  seems, 
according  to  the  more  recent  authorities,  if  he  has  sold  the  estate, 
though  for  less  than  the  amount  due  after  foreclosure  (</). 

The  mere  overvalue  of  the  estate,  or  a  parol  agreement  or  declara- 
tion of  the  mortgagee's  to  allow  redemption  (e),  or  his  filing  a  bill  of 
revivor  and  supplement,  after  a  decree  (/),  or  his  devising  the  estate 
as  money  (g),  or  calling  it  a  debt  in  his  will  (It),  or  an  error  in  a 
matter  of  form  after  long  possession  (i),  will  not  induce  the  Court  to- 
open  a  decree  of  foreclosure. 

More  especially  will  a  decree  not  be  opened  after  long  possession, 
where  the  estate  has  been  dealt  with  in  settlements,  or  alterations- 
have  been  made  in  erecting  and  pulling  down  buildings  (k). 

A  decree  of  foreclosure  may,  in  the  discretion  of  the  Court,  even  be 
opened  against  a  purchaser  from  the  mortgagee.  If,  for  instance, 
the  purchaser  bought  the  estate  within  twenty-four  hours  after  the 
foreclosure  absolute,  and  with  notice  of  the  fact  that  it  was  of 
greater  value  than  the  amount  of  the  mortgage  debt,  the  Court  of 
Equity  would  open  the  order  for  foreclosure  (I).  Seats,  if  the 
purchaser  bought  a  freehold  estate  in  possession  after  the  lapse  of  a 
considerable  time  from  the  order  of  foreclosure  absolute,  with  no- 
notice  of  extraneous  circumstances,  which  would  induce  the  Court  to 
interfere  (m). 

Sale. — As  to  the  principles  on  which  the  Court  formerly  acted  in 

(a)  Burgh  v.  Langton,  5  Bro.  P.  C.  (/)  Birch's  Case,  Gilb.  Rep.  186. 
213,  Toml.  edit. ;  S.  C,  2  Eq.  Ca.  Abr.  (g)  Silbersohildt  v.  Schiott,  3  V.  & 
619,  5  Vin.  Abr.  476,  pi.  2.  B.    45  ;    Stuckville    v.   Dolben,    cited 

(b)  Loyd  v.  Mansell,  2  P.  W.  73  ;  Sel.  Cb.  Ca.  10,  15  Yin.  Abr.  47<i  pi. 
Gore  i'.  Stockpoole,  1  Dow,  18  ;  Har-  1. 

vey  v.  Tebbutt,  1  J.  &  W.  197.  (h)  Took  v.  Ely,  2  Eq.  Ca.  Abr.  60Sr 

(c)  Dashwood    v.  BHthway,    1  Eq.       pi.  1,  15  Yin.  Abr.  476,  pi.  1  (n.). 

Ca.  Abr.   317,   15  Yin.  Abr.  476,  pi.  (0  Jones  v.  Kenrick,  5  Bro.  P.  C. 

3.  244,  Toml.  edit. 

(d)  Lockbart  v.  Hardy,  9  B.  349.  (k)  Took    v.    Ely,   supra;     Lant   v. 

(e)  mishall  v.  Short,    2  Eq.    Cas.  Crispe,  5  Bro.  P.  C.  200,  Toml.  edit. 
Abr.  177,  pi.  1,  7  Yin.  Abr.  298,  pi.  (?)  Campbell  v.  Holyland,   7  C.  D. 
15,  affirmed  Dom.  Proc.  3  Bro.  P.  C.  173. 

558.  {m)  Ibid. 
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directing  a  sale  of  a  mortgaged  estate,  see  Hurst  v.  H.  (a),  Smith 
v.  Robinson  (b),  Laslett   v.  Cliff e  (c),   Wichham   v.  Nicholson  (d), 
Hewitt  v.  Nanson  (e),  Phillips  v.  Gutteridge  (/),  Foster  v.  Harvey  (g), 
and  Morgan  and  Chute's  Chancery  Acts  and  Orders,  196,  5th  ed. 

A  sale,  previous  to  the  Chancery  Improvement  Act  (h),  would 
have  been  decreed  by  the  Court  instead  of  a  foreclosure  in  certain 
cases,  as  in  the  case  of  a  mortgage  of  a  dry  reversion  (i)  ;  or  if  the 
security  were  scanty  (k) ;  or  if  the  bill,  praying  a  sale,  were  taken 
pro  confesso.  And  see  Lucas  v.  Scale  (I),  where  one  of  the  execu- 
tors was  mortgagor,  and  Daniel  v.  Skipwith  (m),  where  the  same 
person  was  heir  and  executor  of  the  mortgagor. 

In  the  case  of  an  infant  heir  or  devisee  of  the  mortgagor,  there 
would,  with  the  mortgagee's  consent,  even  previous  to  the  alteration 
in  the  law,  have  been  an  inquiry  which  would  be  more  beneficial  for 
the  infant,  a  sale  or  foreclosure  {n),  and  an  order  for  sale  without  a 
reference  would  be  made,  if  it  appeared  clearly  for  his  benefit  (o) ; 
and  if  a  decree  for  sale  were  obtained  subsequently  to  the  infant 
attaining  his  majority,  he  could  not,  if  he  omitted,  on  his  attaining  his 
age,  to  make  a  new  defence  or  apply  for  leave  to  redeem,  object  to  the 

decree  (_p). 

As  regards  the  case  of  an  infant,  sect.  28  of  the  Trustee  Act,  1893, 
replacing  sects.  7  and  8  of  the  Trustee  Act,  1850,  enables  the  Court 
to  make  an  order  vesting  or  releasing  the  land  where  an  infant  is 
entitled  to  any  interest  in  it  by  way  of  security. 

Further  jurisdiction  to  direct  a  sale  instead  of  foreclosure  was 
given  to  the  Court  by  the  48th  section  of  the  Chancery  Improvement 
Act  (q),  in  a  suit  for  foreclosure  ;  but  this  section  has  been  repealed, 
and  much  larger  powers  were  conferred  upon  the  Court  by  the  25th 
section  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (r).  The 
decisions  on  the  repealed  section  are  still  to  some  extent  applicable  : 

(a)  16  B.  372.  (0  2  Atk.  56. 

(6)  1  Sm.  &  G.  HO.  Cm)  2  Bro.  Ch.  154. 

(c)  2  Sm.  &  G.  278.  (n)  Moncley  v.  M.,  1  V.  &  B.  222, 

(d)  19  B.  38.  overruling  Goodier  v.  Ashton,   18  V. 

(e)  28  L.  J.  (N.  S.)  Ch.  49.  83. 

(/)  4  De  G.  &  J.  531.  (o)    Davis    v.    Dowding,     2    Keen, 

(g)  11  W.   B.  (V.-C.  W.)  899;    12  247. 

W.  B.  (L.  J.)  92.  (p)  Davis  v.  Dowding,  2  Keen,  245  ; 

(7j)  15  &  16  Vict.  c.  86.  see  also  Foster  v.  Eddy,  18  L.  J.  Ch. 

(/)  How  v.  Vigures,  1  Ch.  B.  18,  15  151. 

Yin>  475.  (</)  15  &  16  Vict.  c.  86. 

(/.•)  Earl   of   Kinnoul   v.    Money,    3  (r)  44  &  45  Vict,  c   41. 
Swans.  208  (n.). 
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see  as  to  the  discretion  of  the  Court  under  the  repealed  section  [a) 
as  to  the  mode  and  time  of  application  (6)  ;  the  conduct  was  given  to 
the  first  mortgagee  for  the  sake  of  convenience  (c)  ;  a  reserve  bidding 
was  iixed  sufficient  to  account  for  the  amount  due  to  the  first  mort- 
gagee (d) ;  and  if  a  prior  mortgagee  dissented,  the  person  requesting  a 
sale  was  required  to  deposit  sufficient  to  cover  expenses  (e). 

By  the  Conveyancing  Act,  1881,  s.  25,  the  power  of  ordering  a  sale 
is  extended  to  an  action  for  redemption  as  well  as  to  an  action  for 
foreclosure,  and  powers  are  conferred  of  ordering  a  sale,  providing  for 
a  deposit  or  security  for  costs  and  making  an  immediate  order  with- 
out determining  priorities. 

An  order,  it  seems,  can  be  made  under  this  section  in  a  foreclosure 
or  redemption  action  at  any  time  before  the  action  is  concluded  by  a 
foreclosure  absolute  (/)  ;  and  the  order  may  be  made  on  an  interlocu- 
tory application  before  the  trial  of  the  action.see  Wuolley  v.  Colma  n  (,</). 

As  to  forms  of  order  for  sale  where  the  mortgagor  has  not  appeared 
see  Wade  v.  Wilson  (A ). 

The  discretion  under  this  section  must  be  exercised  judicially  (i). 
A  sale  maybe  directed  of  a  mere  equity  of  redemption  (k),  and  if 
other  parties  do  not  appear,  a  sale  is  ordered  only  of  so  much  as  will 
satisfy  the  plaintiff's  mortgage  {I).  Although  it  has  been  laid  down 
that  the  proper  remedy  of  a  mortgagee  by  deposit  is  foreclosure  and 
not  sale  (m).  A  sale  was  ordered  by  domes,  L.J.,  in  Woof  v. 
Barron  (n),  on  the  ground  that  there  was  a  memorandum  of  agree- 
ment to  execute  a  legal  mortgage  with  a  power  of  sale.  For  a  case 
where  the  Court  in  the  exercise  of  its  discretion  refused  a  sale  (o). 
In  Wade  v.  Wilson  (p),  in  a  foreclosure  action  by  equitable  mort- 

(«)  Hirst  v.  H,  16  B.  372;  Robert  Western  Bank  r.  Turner,  31  W.  B.  113. 

v.  Brice,   1  W.  B.  303;    Newman   v.  (g)  21  C.  D.  169. 

Self,  33  B.   52—    Hioms  v.  Holtom,  .      {/>)  22   C.   D.  235.     For  a  form  of' 

16  Jur.  1077.  )  order  for  a  sale  out  of  Court,  Cumber- 

(b)  London  &  County  Banking  Co.  land.  &c.  v.  Maryport,  (1892)  1  Ch.  92. 
v.  Dove,  11  C.  D.  204;  Wayn  v.  [  (t)  Merchant  Banking  Co.  v.  Lon- 
Lewis,  1  Dr.  487  ;  Girdlestone  v.  Lav-  don,  &c,  Bank,  55  L.  J.  Cb.  479; 
ender,  9  Ha.  App.  53.  but  cf.  Clarke  v.  Fannell,  29  Sol.  Jo. 

(c)  Hewitt  v.  Nansen,  7  W.  B.  5.  147. 

(d)  Whitbread  v.  Roberts,  7  W.  B.  (k)  Grippal  Wood,  51  L.  J.  Cb.  5S4. 
206.  (I)  Wade  v.  Wilson,  22  C.  D.  235. 

(e)  Bellamy  v.  Cockle,  2  W.  E.  326  ;  (m)  Jam  s  v.  J.,  16  Eq.  153;  Back- 
Boydell   v.    Manby,  9  Ha.   App.   53  ;  bouse  v.  Charlton,  S  C.  D.  444. 

and  see  Correllis  v.  Batman,  4  Eq.  156.  (n)  W.  X.  (1873),  p.  71. 

(/)  Union  Bank  of  London  v.  In-  (o)  Brovident    &c.    Association     v. 

gram,  20  C.  D.  463 ;  Weston  v.  David-  Lewin,  67  L.  T.  644. 

son,    W.    N.    (1SS2),    p.    28;    South  (p)  22  C.  D.  235. 
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gagees  by  deposit,  mortgagor  not  appearing,  the  Court  ordered  an 
account  and  a  sale  of  so  much  as  would  be  necessary  to  satisfy  the 
debt ;  it  is  not  stated  whether  there  was  a  memorandum  or  not  in 
this  case.  In  Oldham  v.  Stringer  {a),  in  1885,  there  was  no  memo- 
randum, but  only  a  deposit  of  deeds  ;  the  mortgagor  did  not  appear, 
Kay,  J.,  ordered  a  sale  at  the  request  of  the  mortgagee.  It  has  been 
said  that  if  the  first  mortgagee  objects,  and  the  property  can  only  be 
sold  in  lots,  a  sale  should  be  refused  (6),  on  defendant  in  a  foreclosure 
action  applying  for  sale  order  for  deposit,  otherwise  foreclosure  (c). 

But  in  Davies  v.  Wright  (d),  where  the  conduct  of  the  sale  was 
given  to  the  defendant  mortgagor,  he  was  not  required  to  give  security. 
As  to  the  conduct  of  sale  in  Christie  v,  Van  Tromp  (e),  where  the 
first  mortgagee  was  plaintiff,  and  the  property  was  clearly  ample  to 
answer  all  mortgages,  the  conduct  was  given  to  the  plaintiff;  in  other 
cases,  where  it  is  doubtful  whether  the  property  will  really  be  suffi- 
cient, the  conduct  has  been  determined  by  the  consideration  as  to 
who  is  most  interested  at  getting  a  price  (/)  ;  and  leave  has  been 
given  to  sell  out  of  Court,  and  in  case  of  sale  by  mortgagor,  a  reserve 
is  fixed  sufficient  to  cover  what  is  due  on  the  mortgages  (g) ;  and  see 
as  to  general  powers  given  by  the  rules  for  requiring  proposals  to  be 
laid  before  the  judge,  and  for  sales  out  of  Court,  Order  LIV.,  la,  and 
rr.  2,  3,  3a,  4,  5,  6,  and  6a. 

By  the  5th  section  of  the  Conveyancing  and  Law  of  Property  Act, 
1882  (h),  "  where  land  subject  to  any  incumbrance,  whether  imme- 
diately payable  or  not,  is  sold  by  the  Court,  or  out  of  Court,  the 
Court  may  direct  or  allow  payment  into  Court  of  sufficient  to 
answer  the  incumbrance  and  direct  that  the  property  be  sold  free 
from  the  incumbrance  "  (i). 

In  Ireland,  a  sale,  instead  of  foreclosure,  has  always  been  directed  (k), 
but  formerly  in  this  country,  in   the  case  of  an   equitable  mortgage 

(a)  33  W.  R.  251  ;  see  also  York  111  ;  Davies  v.  Wright,  32  C.  D.  220; 
Union  Banking  Co.  v.  Artley,  11  CD.  and  Be  Norman  v.  Beaumont,  W.  N. 
205.  (1893),    45 ;    and   see  Union  Bank  v. 

(b)  Provident  Clerks,  &c.  v.  Lewis,  Munster,  37  C.  D.  51. 
67  L.  T.  644.  (g)  Ibid. 

(c)  Weston    v.   Davidson,    W.    N.  (h)  44  &  45  Vict.  c.  41. 

(1882),  28,  33  W.   R.   251  ;  WooUey  v.          (i)  Dickin  v.  D.,  W.  N.  (1882),  113, 

Colman,   21    C.    D.    169;  Brewer    v.       30   W.    R.  887;    Milford   Haven,  &c. 

Square,  (1892)  2  Ch.  111.  Estate  Co.  v.  Mowatt,  28   C.   D.  402  ; 

(d)  32  C.  D.  220.  Patching  v.  Ball,  30  AV.  R.  244. 

(e)  W.  N.  (1886),  p.  111.  (k)  See  Perry  v.  Barker,  13  V.  205; 
(/)  See  Woolley  v.  Colman,  21  C.  D.       Hutton  v.  Mayne,  3  Jo.  &  Lat.  586. 

169  ;  Brewer  r.  Squnre.  (18P2)   2  Ch. 
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a  foreclosure  but  not  a  sale  is  decreed  ;  but  see  ante,  Conveyancing 
and  Law  of  Property  Act,  1881,  s.  21,  and  Oldham  v.  Stringer  (a), 
when  a  sale  was  ordered  at  the  request  of  an  equitable  mortgagee 
by  deposit,  without  an  agreement  for  legal  mortgage,  and  see  Wade  v. 
Wilson  (b).  Before  this  Act  it  had  been  decided  that  an  equitable 
mortgagee  by  deposit  was  entitled  to  foreclosure  and  not  sale  (c)  ; 
and  so  also  a  judgment  creditor  (d).  It  has  recently  been  decided 
that  a  person  entitled  to  an  equitable  charge  created  by  will  is  entitled 
to  sale  not  foreclosure  (e). 

Sect.  21  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
sub-sect.  5,  enacts  "  that  the  power  of  sale  conferred  by  this  Act  shall 
not  affect  the  right  of  foreclosure;"  but  it  seems  to  have  been 
treated  as  settled  before  the  Act  that  the  power  did  not  affect  this 
right  (/). 

The  mortgagee  is  not  a  trustee  of  his  power  of  sale,  but  he  must 
exercise  a  reasonable  care  and  prudence  in  selling  (g),  and  Re 
Farrar  v.  Farrar's  Limited  (h),  where  a  sale  was  held  good  by  a 
mortgagee  to  a  company  of  which  he  was  a  member  :  and  Kenvrdg 
v.  Trafford(i). 

But  where  he  has  exercised  the  power  and  paid  himself,  he  is  in  a 
fiduciary  position  as  to  the  surplus  for  the  mortgagor  (k).  But  in 
Banner  v.  Berridge  (I),  it  was  held  that  he  was  a  constructive 
trustee  only,  and  might  plead  the  statute  after  six  years :  and  now  see 
the  Trustee  Act,  1888,  sect.  8,  and  Thome  v.  Heard  (m),  where  the 
money  was  received  and  misappropriated  by  the  solicitor  of  the 
mortgagee  selling ;  the  mortgagee  was  allowed  to  plead  the  statute. 

As  a  general  rule,  a  sale  by  a  mortgagee  will  be  restrained  only  on 
payment  into  Court  by  the  mortgagor  of  the  amount  which  the 
mortgagee  swears  to  be  due  to  him  (n).  But  where  the  mortgagee 
was  the  mortgagor's  solicitor,  see  McLeod  v.  Jones  (o). 

(a)  33  W.  B.  251.  and  cases  there  cited. 

(b)  22  0.  I).  235.  (ft)  Kennedy  v.  Trafford,  supra,  per 

(c)  James  v.  J.,  16  Eq.  153 ;  Back-  Kay,  J.,  Charles  v.  Jones,  35  C.  D. 
house  v.  Charlton,  8  C.  D.  444.  544. 

(d)  Jones    v.   Bailey,    17   B.    582 ;  (/)  18  C.  D.  254. 
Messer  v.  Boyle,  21  B.  559.  (m)  (1895)  A.  C,  p.  495. 

(e)  Re  Owen,  (1894)  3  Ch.  220.  (n)  Hickson  v.  Darlow,  23  C.  D. 
(/)  Wayne  v.  Hanham,  9  Ha.  62.  690,  and  the  observations  there  on 
(g)  Coulson  v.  Williams,  61  L.  T.  71.  Hill  v.  Kirkwood,  28  W.  E.  358  ;  as  to 
(h)  40  C.  D.  395.  tender  by  cheque,  Blumberg  v.  Life 
(/)  74  L.  T.  599  (C.  A.  1896) ;   and  Interests,  &c,  W.  N.  (1896)  176. 

see  Warner   v.   Jacob,    20   C.  D.  220,  (o)  24  C.  D.  2S9. 


REMEDIES    OF    THE    MORTGAGEE.  51> 


Casborne  v.  Searfe. — Howard  v.  Harris. 

Where,  in  a  foreclosure  suit,  part  of  the  mortgagor's  interest  was 
vested  in  the  Crown,  the  Court  would  not  decree  foreclosure  in 
respect  thereof,  but  gave  the  plaintiff  liberty  to  apply  in  Chambers 
for  a  sale  (a). 

So,  where  a  mortgagor  was  convicted  of  felony,  and  the  mortgagee 
filed  a  bill  to  realise  his  security,  the  Court  decreed  a  sale,  an  account, 
payment  of  the  purchase-money  into  Court,  and  payment  of  the 
mortgage  debt,  with  liberty  to  the  Attorney- General  to  apply  for 
payment  out  of  the  balance  (b).  But  see  now  the  Act  for  Abolishing 
Forfeitures  for  Treason  and  Felony  (c). 

After  the  death  of  the  mortgagor,  the  mortgagee  has  the  option  of 
commencing  an  action  for  administration  or  one  to  enforce  his- 
security  (d).  And  where  the  mortgagor  died  previously  to  the 
Judicature  Act,  1875,  the  mortgagee  might  receive  a  dividend 
without  prejudice  to  his  security  for  the  balance  (e).  But  under  sect./ 
10  of  the  Judicature  Act  of  1875,  the  mortgagee  in  an  administration) 
suit  can  only  prove  on  his  whole  debt  upon  giving  up  his  security, 
and  if  he  does  not,  he  can  only  prove  for  the  deficiency.  This' 
section  does  not  enlarge  the  assets  or  apply  all  the  principles  of 
bankruptcy  (/). 

In  Re  Gale,  Blake  v.  Gale  (g),  Bacon,  V.-C,  held  that  the  rule  that 
an  action  against  the  executor  personally  for  devastavit  is  barred  ' 
after  six  years,  applied  to  a  case  where  the  executors  had  distributed  ! 
personal  estate  with  notice  of  a  liability  of  testator's  estate  to  a 
mortgage  debt,  and  disallowed  the  claim  of  the  mortgagee  plaintiffs 
against  the  executors  personally,  while  he  made  an  order  for  adminis- 
tration of  the  estate. 

Kay,  J.,  however,  in  Re  Marsden  (h),  and  Chithj,  J.,  in  Re  Hyatt  {i)f 
both  held  that  this  doctrine  did  not  apply  to  such  a  case.     Kay,  J., 
referred  to  the  executor  as  a  trustee  for  creditors,  but  Chltty,  J. 
said  he  preferred  to  say  that   the  executor,  without  calling   him  a 

(a)  Bartlett   v.   Eees,   12   Eq.  395;  1,  pp.  48  &  49,  and  exception  being 

Hancock  v.  The  Attorney- General,  33  made  to  the  general  rule  as  to  mar- 

L.  J.  Ch.  661.  shalling.      So  also  in  a  winding  up, 

(b)  Hancock  v.  TheAttorney-General,  Kelloch's  Case,  3  Ch.  779. 

33  L.  J.  Ch.  661.  (/)    gee    the    cases  cited,   Annual 

(c)  33  &  34  Yict.  c.  23.  Practice  (1897),  p.  88. 

(d)  Dighton     v.    Withers,    31     B.  {</)  22  C.  D.  820. 
243.  (/,)  26  C.  D.  783. 

(e)  Rhodes  r.  Moxhay,  10W.R.  103;  (t)  38  C.  D.  609;  see  also  decision 
Mason  v.  Bogg,  2  My.  &  C.  448  ;  see  of  the  same  Judge  in  Re  Birch,  Roe  v. 
ante,  notes  to  Aldridge  v.  Cooper,  vol.       Birch,  27  C.  D.  622. 
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trustee,  owed  a  duty  to  the  creditors  and  could  not  set  up  his  own 
breach  of  duty  as  being  a  devastavit  from  which  he  would  be 
protected  after  six  years.  Though  Chitty,  J.,  refused  to  describe  the 
executor  as  a  trustee,  it  is  probable  that  the  question  as  to  the  right 
of  the  executors  to  plead  six  years  as  a  bar,  is  now  established  by  the 
provisions  of  the  Trustee  Act,  1888,  as  the  distribution  of  the  assets 
would  have  been  a  breach  of  trust.  This,  of  course,  would  be  subject 
to  the  limitations  in  the  Act,  in  case  the  assets  were  retained  by  the 
executor. 

So  far  as  regards  the  claim  of  a  mortgagee  under  the  covenant 
against  the  assets  of  a  deceased  mortgagor  not  included  in  the 
mortgage,  it  has  long  been'  settled  that  as  regards  real  estate,  if  the 
heir  in  case  of  an  intestacy,  or  the  devisee  in  case  of  an  absolute 
devise,  without  a  charge  of  debts  aliened  for  value  before  any  action 
for  administration,  the  laud  in  the  hands  of  the  alienee  was  not 
liable  for  debts,  though  the  heirs  or  devisee  became  personally  liable 
to  the  value  of  the  land  aliened.  See  this  discussed  in  Mr.  Eddis's 
"Administration  of  Assets,"  ed.  1880;  and  see  Spackman  v.  Tilth- 
brell  (a),  where  the  doctrine  wass  applied  to  leaseholds  as  well  as 
freeholds,  where  the  executor  had  assented  ;  and  see  as  to  bank- 
ruptcy (b),  and  see  British  Mutual  Investment  Co.  v.  Smart  (c), 
where  the  doctrine  was  applied  to  an  equitable  mortgage,  the 
judgments  of  James  and  Mellish,  L.JJ.,  containing  a  valuable  expo- 
sition of  the  law.  This  doctrine  has  afforded  one  of  the  strongest 
arguments  for  the  appointment  of  a  real  as  well  as  a  personal  repre- 
sentative of  a  deceased.  In  the  case  of  a  personal  estate  there  is  the 
protection  for  the  creditor  that  the  property  vests  in  the  legal  per- 
sonal representatives ;  but  in  the  case  of  D likes  v.  Broadmead  (d),  a 
case  of  marriage  settlement,  it  was  decided  that  when  personal  estate 
of  a  testator  is  bond  Jide  conveyed  for  value  by  the  beneficiaries 
without  notice  of  the  debt  due  from  the  testator  or  vested  in  the 
assignee,  a  creditor  cannot  claim  that  the  assignee  should  refund  (e). 

The  decision  of  Hall,  V.-C,  in  Hooper  v.  Smart  (/),  shows  that  this 
rule  does  not  protect  persons  who  take  assignments  for  value  of 
interests  in  a  fund   in   Court   while   it  remains  in  Court,  although 

(a)  S  Si.  253  ;  and  see  Re  Hedgeley,  (d)  2  De  F.  &  J.  566. 

Small  v.  Hedgeley,  3-1  Ch.  379.  (e)  See  also  Hedgeley  v.   Small,  34 

(6)  Ex  p.  Morton,  5  V.  jun.  549;  C.  D.   379;    and  see  Seton,  Decrees, 

and  see  Coope  v.  Cresswell,  2  Ch.  App.  5th  edit.,  1893,  pp.  1395 — 6. 

112.  (/)  1  C.  D.  91. 

(c)  10  Ch.  App.  567. 
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there  may  have  been  a  certificate  that  no  debts  were  due  if  other 
creditors  afterwards  proved.  But  where  the  funds  are  still  in  the 
hands  of  beneficiaries,  it  has  been  held  that  the  mortgagee  may 
claim  in  equity  that  they  should  refund  after  considerable  lapse  of 
time,  and  that  mere  delay  would  not  bar  the  equitable  ri"iit  (a). 

As  to  proceedings  for  foreclosure  after  a  decree  for  the  adminis- 
tration of  a  mortgagor's  estate,  see  Brooksbank  v.  Higginbottom  (b). 
In  Be  Summers,  Boswell  v.  Gurney  (c),  it  was  held  that  in  an 
administration  of  the  estate  of  a  person  dying  insolvent  since  1875,  a 
debt  of  an  ordinary  creditor  bearing  interest,  only  carried  interest  to 
the  date  of  the  administration  judgment ;  but  in  the  case  of  an  action 
by  a  mortgagee  to  enforce  his  security  and  administer  the  estate  of 
the  deceased  mortgagor,  he  was  held  entitled  to  have  the  proceeds  of 
sale  applied  first  in  payment  of  interest  down  to  the  date  of  payment, 
then  in  payment  of  principal  and  then  to  prove  for  balance  of 
principal,  not  exceeding  amount  of  principal  due  at  date  of  judg- 
ment (d). 

The  mortgagee's  costs  in  an  administration  action  have  priority' 
over    the    costs    of    the    executors    and    devisees :     Punchard    v. 
Felloivs  (e). 

As  to  the  fund  out  of  which  a  mortgage  is  payable  on  the  death  of 
the  mortgagor  before  payment,  see  Ancaster  v.  Mayer,  ante,  vol.  i., 
p.  1. 

Beceiver. — Although,  according  to  the  old  practice,  the  Court  would 
not  appoint  a  receiver  on  the  application  of  a  legal  mortgagee  (/),  under 
the  Judicature  Act,  1873,  sect.  25  (8),  a  receiver  may  be  appointed  "  in 
all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  and  con- 
venient that  such  order  should  be  made."  On  an  interlocutory 
application  in  a  foreclosure  suit  an  order  was  made  for  the  appoint- 
ment of  a  receiver  of  the  whole  property,  as  to  part  of  which  he  was 
legal,  and  as  to  part  equitable  mortgagee  (g).  The  mortgagee  has 
now  power  to  appoint  a  receiver  under  the  Conveyancing  and  Law  of 

(a)  Ridgway  v.  Newstead,  3  De  G.  Spensley,  15  Eq.  16,  and  case  there 
F.  &  J.  474;  see  also  Adamson  v.  cited;  and  see  Seton,  5th  edit.,  vol.  2, 
Hammond,  3  P.  &  D.  144;  see  p.  148 ;  1213.  See  Be  Banks,  45  W.  R.  406', 
Blake  v.  Gale,  31  C.  D.  196.  supra. 

(b)  31  B.  35.  (/)  Habershon  v.  Gill,  W.  N.  (1875) 

(c)  13  C.  D.  136.  231. 

(d)  Ring  v.  Chick,  39  C.  D.  136.  (</)  Pease  v.  Fletcher,  1  C.  D.  274; 

(e)  17  Eq.  421;  and  see  Cook  v.  and  see  Truman  v.  Redgrave,  18  C.  D. 
Hart,  12  Eq.  463;  Mason  v.  Bogg,  2  547. 

My.    &   C.   443;    but   see    contra  Be 
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Property  Act,  1881  (a),  without  coming  to  Court,  but  this  does  not 
interfere  with  the  right  to  apply  for  a  receiver  under  sect.  25  of  the 
Judicature  Act,  1873,  and  it  has  been  held  more  desirable,  where  an 
action  for  foreclosure  was  pending,  that  the  appointment  should  be 
made  by  the  Court  under  that  Act  (b).  The  mortgagor,  if  he  wishes 
it,  may  have  the  nomination  made  in  Chambers ;  but  if  not,  the 
Court  will  appoint  the  nominee  of  the  mortgagee  (c). 

In  Mason  v.  Westoby  (d),  a  receiver  was  appointed  at  the  applica- 
tion of  a  mortgagee  in  possession  who  had  got  all  interest  and  costs 
and  held  a  balance  of  rents ;  but  in  Re  Prytherch,  Prytherch  v. 
Williams  (e),  the  Court  said  a  mortgagee  in  possession  cannot,  at  his 
/  own  pleasure,  get  rid  of  his  responsibilities,  and  as  a  rule  the  Court 
I  will  not  assist  him  by  appointing  a  receiver.  In  a  recent  case  where 
the  devisee  of  the  mortgagor  was  in  possession,  the  Court  directed 
a  reference  to  appoint  a  receiver  and  fix  an  occupation  rent,  and 
ordered  the  devisee  to  attorn  tenant  or  give  up  possession  to  the 
receiver  (/).  As  to  appointing  a  receiver  at  the  instance  of  a  mort- 
gagee of  property  on  which  a  business  is  carried  on,  it  has  been  held 
that  a  receiver  will  not  be  appointed  to  manage  the  business  unless : 

(1)  The  business  is  included  in  the  security  {g) ; 

(2)  Or  it  is  necessary  to  protect  the  mortgaged  property  (h)  ; 

(3)  Or  it  is  necessary  to  protect  the  property  by  selling  the  business 
with  it  as  a  going  concern  (i).  See  generally,  as  to  the  powers  and 
(duties  of  receivers,  Re  Graham,  Graham  v.  Noahes  (k). 

And  a  legal  mortgagee  of  business  premises,  such  as  an  hotel,  or 
of  a  colliery  with  the  business  or  goodwill,  who  is  prevented  by  the 
mortgagor  from  taking  possession  under  the  mortgage,  may  obtain, 
upon  an  interlocutory  application,  an  order  for  the  appointment  of 
a  receiver  and  manager,  an  injunction  restraining  the  mortgagor 
from  interfering  with  the  management  of  the  business,  and  the 
possession  of  the  premises  (I) ;  secus,  if  the  mortgage  does  not 
include  the  business  or  goodwill  (m). 

(a)  44   &  45   Vict.    c.    41,    s.     19,  1  Ch.  64. 

3  (A)  Campbell  v.  Lloyd's,  &c.  Bank, 

'  (6)  Tillett  v.  Nixon,  25  C.  D.  238.  (1891)  1  Ch.  136  (n.). 

(c)  Ibid  (0  Makins  v.  Percy  Iboteon&  Sons, 

(d)  32  C.  D.  206.  (1891)  1  Ch.  133. 

(e)  42  C.  D.  590.  (*)  (1894)  1  Ch.  68;    (1895)  1  Ch. 
(  f)  Re  Bankwell,  Walker  v.  Bank-  66. 

well,  (1893)  W.   N.    171 ;    Yorkshire  {I)  Truman  v.  Eedgrave,   18  C.  D. 

Banking  Co.  v.  Mullan,  35  C.  D.  126.        547. 

{g)  Whitley  v.  Challis,  C.  A.  (1892)  {m)  County  of  Gloucester  Bank  v. 
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Bankruptcy  of  Mortgagor,  &c. — Upon  the  bankruptcy  of  the 
mortgagor,  the  mortgagee  may  either  realise  his  security  and  prove 
for  the  balance  due  to  him,  after  deducting  the  net  amount  realised, 
or  he  may  surrender  his  security  and  prove  for  the  whole  debt,  or 
may  require  the  trustee  to  elect  whether  he  will  exercise  his  power) 
of  redeeming  the  security  or  requiring  it  to  be  realised,  and  then  if 
the  trustee  does  not  elect  within  six  months,  the  mortgagee  becomes 
entitled  to  the  property  free  from  redemption  (a).  For  notes  as  to 
remedies  in  bankruptcy  of  a  mortgagor,  see  the  notes  to  Russell  v. 
R,  infra,  p.  77. 

Where  an  order  has  been  made  to  wind  up  a  company,  a 
mortgagee,  who  has  commenced  an  action  against  the  company  to 
realise  his  security,  ought  to  have  leave,  under  sect.  87  of  the 
Companies  Act,  1862  (b),  to  proceed  with  his  action,  except  under 
special  circumstances,  or  unless  the  same  relief  is  given  to  him  in  the 
winding-up  as  he  would  obtain  in  the  action  (c). 

The  trustee  in  bankruptcy  of  a  mortgagee  can  obtain  judgment  for 
foreclosure  against  the  trustee  in  bankruptcy  of  the  mortgagor,  and 
is  not  obliged  to  make  his  application  to  the  Court  of  Bankruptcy  (d), 
and  as  to  receiver  obtained  by  debenture  holders  pending  a  winding- 
up,  see  Strong  v.  Carlyle  Press  (e).  Where  the  validity  of  the  mort- 
gage was  the  only  question  at  issue,  it  has  been  held  that  the  trustee 
in  bankruptcy  had  no  right  to  require  a  transfer  of  a  foreclosure  action 
to  be  tried  by  a  judge  in  Bankruptcy  (/). 

It  may  be  here  mentioned  that,  irrespective  of  any  proceedings  to 
enforce  his  security,  the  mortgagee,  if  he  find  that  his  security  is 
defective,  or  that  the  legal  estate  is  outstanding,  may  commence 
an  action  to  compel  a  conveyance  to  himself  of  the  legal  estate  or 
otherwise,  for  the  perfecting  of  his  security  (g). 

Powers  of  Mortgagees  under  Conveyancing  Act. — Very  important 

Rudry,    Merthyr,    &c.    Colliery    Co.,  S  C.  D.  150  ;  Be  Henry  Pound  &  Co., 

(1895)  1   Ch.  629;  Whitley  v.  Challis,  42  C.  D.  402. 

(1892)    1    Ch.    64;    Bartlett  v.  West  (d)  Waddell  v.   Toleman,    9   C.  D. 

Metropolitan  Tramways  Co.,  (1893)  3  212;    Ex  p.  Fletcher,   10  C.  D.  610; 

Ch.  437  ;  and  see  Gardner  v.  London,  Bankruptcy  Act,  1883,  s.  102. 

Chatham  &  Dover  Railway,  2  Ch.  385;  (e)  (1893)  1  Ch.  268. 

Aiarshall  v.  South  Staffordshire  Tram-  (/)    Be  Champagne,   (1893)  W.  N. 

ways  Co.,  (1895)  2  Ch.  36.  153. 

(a)  Bankruptcy  Act,  1883  (46  &  47  (g)  See  Grugeon  v.  Gerrard,  4  Y.  & 
Vict.  c.  52),  2  sched.  rr.  9,  10,  11,  17.  C.  119  ;  Geraghty  v.  Malone,  3  Dr.  & 

(b)  25  &  26  Vict.  c.  89.  W.    246,    1   H.  L.  Cas.   81 ;  Sporle  v. 

(c)  See  Be  David  Lloyd,  6  C.  D.  339  ;  Whayman,  20  B.  607. 
Be  Longdendale  Cotton  Spinning  Co., 
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powers,  in  the  absence  of  contract,  are  by  the  Conveyancing  and 
Law  of  Property  Act,  1881  (a),  conferred  upon  mortgagors,  and 
mortgagees  in  possession,  of  granting  leases,  sect.  18,  sub-sect. 
I—IT.  It  also,  by  the  19th  sect.  (1),  gives  to  the  mortgagee, 
where  the  mortgage  is  made  by  deed  by  virtue  of  that  Act,  the 
following  powers,  to  the  like  extent  as  if  they  had  been  in  terms 
conferred  by  the  mortgage  deed,  but  not  further,  viz.,  powers  of  sale  ; 
(i),  power  to  insure  the  mortgaged  property  ;  (ii),  power  to  appoint  a 
receiver  when  the  mortgage  money  has  become  due;  (iii),  power  to 
cut  and  sell  timber  not  planted  or  left  standing  for  ornament ;  (iv), 
which  powers  may  be  varied  or  extended  by  the  mortgage  deed. 
(2).  But  the  section  is  only  applicable  as  far  as  a  contrary  intention 
is  not  expressed  by  mortgage  deed.  (3).  And  where  the  mortgage 
deed  is  executed  after  the  commencement  of  the  Act.  (4).  The  Act 
next  regulates  the  exercise  of  the  power  of  sale  by  the  mortgagee, 
sect.  20  (b),  and  also  contains  provisions  as  to  the  conveyance  of  the 
mortgaged  property  under  the  power ;  the  receipt  of  the  purchase- 
money  ;  the  person  who  may  exercise  the  power ;  the  non-liability  of 
the  mortgagee  for  involuntary  loss  by  the  exercise  of  the  power,  and 
his  right,  with  certain  exceptions,  to  deeds  and  documents  relating  to 
the  property.  The  power  of  sale  conferred  by  the  Act  is  not  to  affect 
the  right  of  foreclosure.  See  further  sect.  21.  The  receipt  in  writing 
of  the  mortgagee  is  to  be  a  sufficient  discharge  for  any  money  under 
a  sale,  or  arising  from  the  securities ;  and  a  person  paying  or  trans- 
ferring the  same  to  the  mortgagee  is  not  bound  to  inquire  whether 
any  money  remains  due  under  the  mortgage,  sect.  22  (1).  The  mode 
in  which  money  received  by  a  mortgagee  is  to  be  applied  is  then 
provided  for,  ibid.  (2).  The  Act  next  provides  for  the  amount  and 
application  of  insurance  money  (sect.  23),  and  the  appointment, 
powers,  remuneration,  and  duties  of  receivers,  sect.  24.  Under  a 
\  mortgage  made  before  the  Act  in  1879,  of  a  share  in  trust  funds 
!  vested  in  trustees,  the  C.  A.  held  that  the  trustees  were  not  bound 
''  to  pay  over  the  whole  fund  to  the  first  mortgagees  as  they  had  notice 
of  subsequent  incumbrances  (c). 

As  to  statutory  mortgages  under  the  Act,  see  ss.  26,  27,  28,  29,  and 
the  schedules  therein  referred  to ;  also  the  Conveyancing  Acts  by 
Wolstenholme  and  Turner. 

As  to  covenants  for  title  implied  under  the  Conveyancing  and 
Law  of  Property  Act,  1882  (d),  in  mortgages  see  sect.  7,  (C),  (D),  (F). 

(a)  44  &  45  Vict.  c.  41.  1  Ch.  1. 

(6)  Ibid.  (,0  44&45Yict.c.41. 

(c)  Re  Bell,  Jeffery  v.  Sayles,  (1896) 
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10.  Remedies  of  a  Mortgagor. 

Redemption. — The  following  persons  may  redeem  :  The  heir  at 
common  law,  or  the  customary  heir,  according  to  the  tenure  of  the 
land,  and  to  entitle  him  to  relief,  a  prima  facie  title  is  sufficient  (a) ; 
a  lunatic,  through  his  committee  may  (b)  •  the  devisee  of  the  equity 
of  redemption,  who  need  not  make  the  heir-at-law  of  the  testator  a 
party  to  his  bill  to  redeem,  unless  he  claims  to  have  the  will  esta- 
blished (c) ;  a  tenant  for  life,  remainderman  (d),  or  reversioner  (e) ;  a 
dowress  (/),  secus,  if  she  joined  in  the  conveyance  with  her  hus- 
band (g),  unless  the  right  to  redeem  was  reserved  to  her  (h) ;  tenant 
by  the  curtesy  (i)  ;  jointress  (k)  ;  an  assignee  (I)  ;  assignees  in  bank- 
ruptcy (m). 

Also  a  subsequent  mortgagee  making  the  mortgagor  or  his  heir  a 
party  to  his  bill  (n) ;  judgment  creditors  (o)  ;  tenants  by  elegit  or 
statute  and  sequestration  (p)  ;  a  judgment  creditor,  whose  judgment 
does  not  affect  the  land  at  the  date  of  a  decree  in  a  foreclosure  suit 
if  he  acquire  a  charge  on  the  land  by  issuing  a  writ  of  elegit,  and 
obtain  a  return  from  the  sheriff,  within  six  months  from  the  date  of 
the  decree  (q),  a  judgment  creditor,  also,  although  he  is  unable  to 
proceed  with  the  execution  of  an  elegit  by  reason  of  there  being 
mortgages  on  the  estate,  notwithstanding  the  provisions  of  27  &  28 
Vict.  c.  112  (r) ;  a  plaintiff  in  a  creditor's  suit(s)  ;  a  creditor  whose 
debt  subsists  in  equity,  although  released  at  law  (t). 

(«)  Pymv.  Bowreman,  3  Swans.  241  (/)  Anon.,  3  Atk.  314,  and  see  Secy, 

(n.);  Lloyd  v.  Wait,  1  Ph.  61.  of  State,  &c.  v.  British,  &c,  67  L.  T. 

(b)  Ex  p.  Grimstone,  Anib.  706.  434. 

(c)  Lewis    v.   Nangle,    2   V.    431;  (m)  Francklyn  v.  Fern,  Barnard.  30. 
Philips  v.  Hele,  1  Ch.  B.  190.  (»)    Fell    v.    Brown,    2     Bro.    Ch. 

(d)  Cf.  Prout  v.  Cock,  (1896)  2  Ch.  279. 

808-  (o)  Stonehewer  v.  Thompson,  2  Atk. 

(e)  Bavald     v.    Russell,    You.    9;       440. 

Raffety  v.  King,  1  Keen,  618  ;  Aynsly  (p)  Jones  v.  Meredith,  Bunb.   347, 

v.  Reed,  Dick.  249.  2  Eq.  Ca.  Abr.  594 ;  Fawcet  v.  Fother- 

(/)    Palmes  v.  Danby,  Pr.  Ch.  137.  gill,  Dick.  19. 

(g)  Dawson  v.  Bank  of  Whitehaven,  (q)  Mildred  v.  Austin,  8  Eq.  220. 

6  C-  D-  21S-  (r)  Beckett  v.  Buckley,  17  Eq.  435 ; 

(h)  Ibid.,  225;  and  see  Jackson  v.  and  see  Hatton  v.  Haywood,   9   Ch. 

Parker,  Amb.  687 ;  Jackson  v.  Innes,  229. 

1  Bli-  104-  (s)  Christian  v.  Field,  2  Ha.  177. 

(i)  Jones  v.  Meredith,  Bunb.  347.  it)  Acton  v.  Peirce,   2  Vern.   480 ; 

(Ji)  See  principal  case  of  Howard  v.  S.    C,    nom.    Acton   v.   A.,    Pr.    Ch. 

Harris.  237. 
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Also  the  Crown  or  its  grantee,  upon  forfeiture  of  the  equity  of 
redemption  (a) ;  the  lord  claiming  the  reversion  on  forfeiture  of  the 
equity  of  redemption  of  a  term  (6)  ;  and  it  seems  a  tenant  (c). 

Likewise  a  volunteer,  although  claiming  under  a  deed  fraudulent 
and  void  under  27  Eliz.  c.  4,  as  against  the  mortgagee  quoad  his 
mortgage  as  to  which  he  is  a  purchaser  (d).  In  Hull  v.  Heivard  (e) 
an  executrix  was  held  entitled  to  redeem  real  as  well  as  personal 
estate  comprised  in  a  mortgage  by  her  testator.  Persons  also 
entitled  in  default  of  appointment,  where  a  mortgage  is  made  in 
execution  of  a  power  (/).     See  also  Flint  v.  Howard,  infra,  p.  67. 

Any  person,  in  short,  interested  in  the  equity  of  redemption  is 
entitled  to  redeem,  and  where  being  so  entitled,  he  tenders  the  mort- 
gage money  and  interest  and  costs,  is  entitled  to  the  delivery  of  the 
title-deeds,  and  to  have  a  reconveyance  of  the  property  (g).  The  form 
of  the  conveyance  depends  upon  circumstances,  and  should  show  the 
right  to  redemption  of  persons  having  other  interests  (h). 

In  Wicks  v.  Scrivens  (i),  the  equity  of  redemption  had  been  set- 
tled subject  to  a  mortgage  in  form  of  a  trust  for  sale  ;  the  plaintiff 
was  assignee  of  the  life  interest  under  the  settlement,  the  order  made 
was,  on  payment  of  what  might  be  found  due,  the  mortgagees  to 
assign  the  premises  to  the  plaintiff,  he  to  hold  the  equity  of  redemp- 
tion subject  to  the  trusts  of  the  settlement. 

In  Hall  v.  Heivard  (k),  the  executrix  of  the  mortgagor  was  held 
entitled  to  redeem  both  the  real  as  well  as  the  personal  estate  of  the 
testator  on  the  ground  that  the  owner  of  the  equity  in  one  of  two 
mortgaged  estates  is  not  entitled  and  cannot  be  compelled  to  redeem 
one  without  the  other  (I).  Bacon,  V.-C,  made  the  usual  order  for 
accounts  and  on  payment  of  what  should  be  found  due  for  convey- 
ance to  the  executrix  free  from  all  incumbrances  by  the  defendant, 
but  subject  to  such  right  or  equity  of  redemption  as  might  be  sub- 
sisting therein  in  any  other  person  or  persons,  and  his  judgment  was 


(a)  Attorney-General  v.    Crofts,    4  (/)  Lines  v.  Jackson,  16  V.  367. 
Bro.  P.  C.   136,  Toml.   edit.  ;  Lovell's  (g)  Per   Lord    Hatherley,    L.C.,    in 
Case,  1  Salk.  85,  1  Edeh,  210.  Pearce  v.  Morris,  5  Ch.  229. 

(b)  Downe  v.  Moms,  3  Ha.  394.  (h)  Ibid. 

(c)  Keech  v.  HaU,  Dougl.  22 ;  Tarn  (*)  1  John.  &  H.  220. 
v.  Turner,  39  C.  D.  456.  (k)  32  C.  D   430. 

(d)  Band  v.  Cartwright,  2  Ch.  Ca.  (I)  Ibid.,  and  see  Smiths.  Green,  1 
59  ;  Barthrop  v.  West,  2  Ch.  B.  62;  Coll.  555  ;  Elisha  v.  E.,  Set.  Dec.  475, 
Thome  v.  T.,  1  Tern.  182.  3rd  edit. 


(«)  32  C.  D.  430. 
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affirmed  by  the  C.  A.  And  see  Tarn  v.  Turner  (a),  where  a  tenant 
for  a  term  was  allowed  to  redeem  ;  and  Flint  v.  Howard  (b),  where 
the  plaintiff  second  mortgagee  of  one  property,  which  with  other 
property  was  subject  to  a  prior  mortgage,  having  foreclosed  those 
subsequent  to  him  in  the  property  subject  to  his  mortgage,  was  held 
entitled  to  redeem  the  prior  mortgage,  and  to  have  an  absolute  con- 
veyance of  the  property  mortgaged  to  him  and  a  transfer  of  the 
security  in  the  other.  For  a  form  of  order  in  a  complicated  case, 
where  the  plaintiffs  were  first -and  second  mortgagees,  and  a  jointress 
was  the  third  incumbrancer  in  respect  of  her  jointure,  the  plaintiffs 
fourth  mortgagees,  and  there  were  other  subsequent  mortgages,  see 
SviitJtett  v.  Hesketh  (c),  in  which  case  the  Court  said  the  jointress 
was  entitled  to  redeem,  and  on  redeeming  to  have  an  assignment  of 
the  plaintiffs'  first  and  second  mortgages,  so  as  to  keep  them  alive — 
that  if  she  redeemed,  the  plaintiffs  as  fourth  mortgagees,  could  only 
redeem  subject  to  her  jointure  ;  if  she  did  not  redeem  she  would  be 
foreclosed. 

The  tenant  for  life  having  a  conveyance,  and  having  the  deeds, 
■cannot  be  redeemed  by  those  in  remainder,  but  retains  the  life 
estate,  and  when  the  remainderman  comes  into  possession  of  the 
estate,  he  can  then  obtain  a  redemption  of  the  charge  which  the 
tenant  for  life  had  acquired  (d). 

A  mortgagee  who  is  also  assignee  or  mortgagee  of  a  particular 
estate  in  the  equity  of  redemption  is  not,  during  the  continuance  of 
that  particular  estate,  subject  to  redemption  at  the  hands  of  a  re- 
mainderman (e). 

A  mortgagee  is  not  bound  to  convey  the  legal  estate  in  the 
mortgaged  property,  and  to  deliver  up  the  title-deeds  to  a  person 
from  whom  he  has  accepted  payment  of  principal,  interest,  and  costs, 
if  that  person  has  only  contracted  to  purchase  part  of  the  mort- 
gaged estate,  and  has  not  accepted  the  title  (/).  It  has  been  held 
that  a  person  cannot  redeem  before  the  time  appointed  in  the  mort- 
gage deed  for  payment,  although  he  tenders  to  the  mortgagee  both 
the  principal  and  the  interest  due  up  to  that  time  (g).  And  if  he 
does  not  pay  the  debt  at  the  appointed  time,  six  months'  notice  of 
his  intention  to  do  so  to  the  mortgagee  is  necessary. 

(a)  39  C.  D.  456.  Pearce  v.  Morris,  5  Ch.  p.  230. 

(b)  (1893)  2  Ch.  54.  (e)  Prout  v.  Cock,  (1896)  2  Ch.  808. 

(c)  Smithett  v.  Hesketh,  44  0.  D.  (/)  Pearce  v.  Morris,  5  Ch.  227, 
161.                                                                    varying  the  decree  in  S.  C,  8  Eq.  217. 

(d)  Per   Lord    Hatherleij,    L.C.,  in  (g)  Brown  v.  Cole,  14  Si.  427. 

5  2 
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"Where  notice  is  given  by  the  mortgagor  of  his  intention  to  pay 
i  off,  or  by  the  mortgagee,  for  payment,  and  the  money  is  not  paid 
at  the  appointed  time,  a  new  notice  must  be  given  or  a  further  six 
months'  interest  is  payable  if  the  mortgagee  demands  it  (a). 

Tender. — But  if  the  mortgagee,  after  due  notice  refuses  to  accept 
a  tender  of  a  sum  sufficient  to  cover  principal,  interest,  and  costs,  he 
will  be  compelled  to  pay  the  costs  of  a  suit  for  redemption  (6),  but 
it  seems  he  will  not  be  deprived  of  his  costs  in  a  redemption  suit 
because  he  has  overstated  the  amount  due  to  him  (c). 

It  has  been  held  that  though  a  conditional  tender  is  not  good,  a 
tender  under  protest,  reserving  the  right  of  the  debtor  to  dispute  the 
amount  due,  is  a  good  tender  if  it  does  not  impose  any  conditions  on 
the  creditor,  and  that  after  such  a  tender  the  mortgagor  is  entitled  to 
accounts,  reserving  further  consideration  and  costs  in  case  it  should 
appear  that  the  tender  was  sufficient  (d).  A  mortgagee's  solicitor 
may  not  accept  a  cheque  unless  authorised  to  do  so,  consequently  the 
tender  of  a  cheque  is  not  good  in  the  absence  of  such  authority  (e). 

To  stop  interest  running,  not  only  must  there  be  a  sufficient  ten- 
der by  the  mortgagor  of  principal,  interest,  and  costs,  but  he  must 
be  able  to  satisfy  the  Court  that  he  had  and  always  kept  the  money 
ready  for  payment.  The  mere  fact  that  a  mortgagee  claimed  more 
than  was  due  is  not  sufficient  to  deprive  him  of  costs,  though  a  mort- 
gagee who  denied  the  title  of  the  mortgagor  may  be  ordered  to  pay 
costs  (/),  but  he  may  compel  the  mortgagee  to  take  six  months' 
interest  in  lieu  of  notice  (g).  Tender  properly  made  and  improperly 
rejected,  is  not,  in  case  of  a  mortgage,  equivalent  to  payment  so 
as  to  be  the  foundation  of  an  action  for  detinue  for  wrongful 
detention  of  the  deeds.  Lord  Macnaghten  explains  the  distinction 
herein  between  the  pledge  of  a  chattel  where  the  general  property 
of  the  chattel  remained  in  the  pledger,  and  a  special  property  in 
the  pledgee  which  is  determined  by  sufficient  tender,  and  a  mort- 
gage   where    the   mortgagor  has  no  property  at  law  (h).      Semble, 

(a)  Bartlett  v.  Franklin,  15  W.  B.  (e)  Blumberg  v.  Life,  &c.  Corp.,  45 

(V.-C.  M.)  1077.  W.  E.  246. 

(6)  Grugeon  v.  Gerrard,  4  Y.  &Coll.  (/)  Kinnaird  v.  Trollope,  42  0.  D. 

Ex.    Ca.    128 ;    Harmer  v.   Friestley,  610,  see  p.  619 ;  and  Hall  v.  Heward, 

16    B.     569  ;     see    also     Hoskin     v.  32  C.  D.  430. 

Simcock,  13  W.  E.  487.  (g)  Johnson    v.    Evans,    60   L.    T. 

(c)  CottereU  v.  Stratton,  8  Ch.  295.  29. 

(d)  Greenwood  v.  Sutcliffe,  C.  A.  (h)  Bank  of  New  South  Wales  v. 
(1892)  1  Ch.  1.  O'Connor,  14  App.  Cas.  273. 
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since  the  Judicature  Acts,  an  equitable  mortgagee  is  on  the  same 
footing  as  a  legal  mortgagee  in  this  respect  (a).  The  proper  course 
for  the  mortgagor  after  tender  is  to  submit  to  pay  into  Court  a 
sufficient  sum  and  apply  for  an  order  (6). 

Ordinarily,  after  default  in  payment  according  to  the  terms  of  the 
deed,  a  mortgagor  desiring  to  redeem  must  give  six  months'  notice  of 
his  intention  to  do  so,  or  pay  six  months'  interest  in  lieu  thereof  (c), 
•except  where  the  mortgagee  has  demanded  payment  or  commenced 
an  action  (d),  or  entered  into  possession  (e).  The  rule  as  to  the  right 
of  the  mortgagee  to  six  months'  notice  or  interest  does  not  apply  to 
.an  equitable  mortgage  by  deposit  of  title  deeds  (/). 

Clandestine  mortgage. — A  mortgagor  may  lose  his  right  to  redeem 
by  what  is  called  a  clandestine  mortgage.  By  4  &  5  W.  &  M.,  c.  16, 
-entituled  "  An  Act  to  prevent  frauds  by  clandestine  mortgages,"  a 
person  mortgaging  lands  and  tenements  without  discovering  in 
writing  under  his  hand  to  the  mortgagee  any  former  mortgage  or 
mortgages  forfeits  his  right  to  redemption.  The  Act  is  construed 
strictly  and  applies  only  to  a  mortgage  in  the  ordinary  form  and  not 
to  a  mere  charge  (g),  nor  if  lands  are  in  the  second  to  a  substantial 
amount  which  are  not  in  the  first,  nor  if  the  second  is  obtained 
unfairly  (h).  From  the  observations  of  Kay,  J.,  in  James  v.  Kerr  (i), 
it  would  appear  that  a  person  relying  on  the  statute  must  plead  it. 

As  to  the  Statutes  of  Limitation  as  between  mortgagor  and  mort- 
gagee, want  of  space  compels  the  editors  to  omit  a  note  which  had 
been  prepared  for  insertion  here.  The  reader  is  referred  for  a  full 
•discussion  of  the  law  thereon  to  chapter  5  of  Mr.  Hewitt's  concise  and 
olear  treatise  on  these  Statutes  (k). 

11.  Fixtures  as  between  Mortgagor  and  Mortgagee. 

As  to  Fixtures. — It  is  settled  that  the  rules  as  to  removal  between 
landlord  and  tenant  do  not  apply  as  between  mortgagor  and  mortga- 
gee (I).     As  between  a  mortgagee  in  fee  of  land  and  the  mortgagor 

(a)  Ibid.  (g)   Kennard   v.    Futvoye,    6  Jur. 

(b)  Seton  (1893),  p.  1594.  (N.  S.)  312. 

(c)  Smitb  v.  S.,  infra.  (h)  Stafford  v.  Selby,  2  Vern.  591. 

(d)  Letts  v.  Hutcbins,  13  Eq.  176  ;  (i)  40  C.  D.  455. 

He  Alcock,  Prescott  v.  Pbipps,  23  C.  D.  (k)    Hewitt    on    Limitations,    edit. 

372;  Smitb  v.  S.,  (1891)  3  Cb.  550.  1893,  cap.  v.,  pp.   113—145;  and  see 

(e)  Bovill  v.   Endle,    (1896)    1    Cb.      vol.  2,  cap.  v.  hi.,  p.  156. 

€48.  (/)  Longbottom   v.   Berry,  L.  R.  5 

(/)  Fitzgerald's  Trustee  v.  Mellersb,  Q.  B.  123;  and  see  Elwes  v.  Maw, 
<1892)  1  Cb.  385.  S.  L.  C.  (1896),  vol.  2,  p7T98. 
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the  mortgagee  is  entitled  to  all  fixtures  which  may  be  upon  the  land, 
whether  placed  there  before  or  after  the  mortgage  (a).  The  rules 
of  law  applying  to  mortgages  of  fixtures  are  nearly  the  same 
in  the  case  of  a  legal  mortgage  as  of  an  equitable  mortgage,  and 
this  note  applies  to  both.  So  far  at  least  as  regards  the  most 
important  fixtures,  i.e.,  trade  machinery,  it  seems  necessary  to  go  back 
to  the  law  as  it  stood  before  the  Bills  of  Sale  Act,  1878.  This  is  to- 
be  collected  from  several  somewhat  inconsistent  decisions,  and  it  is 
difficult  to  give  their  effect  concisely  and  accurately  ;  but  treating 
Re  Trethowan  (6),  as  a  case  depending  on  special  circumstances 
and  not  affecting  the  rules,  it  may  be  taken ^ that  when  the  Act 
of  1878  was  passed,  a  mortgage  of  fixtures,  whether  by  deed  (c), 
or  deposit  with  (d)  or  without  (e)  a  memorandum,  passed  the  fixtures 
to  the  mortgagee  as  part  of  the  land,  provided  there  was  simply  a 
mortgage  of  the  land  and  no  separate  assignment,  power  of  sale,  or 
power  of  removal  of  the  fixtures  ;  but  contra  if  with  the  assurance  of 
the  land  there  were  an  assignment  by  a  separate  witnessing  part  (/),. 
or  by  the  same  witnessing  part  with  a  separate  habendum  to  the 
mortgagee  absolutely  (y) ;  or  by  the  same  witnessing  part  separately 
with  an  omission  of  the  habendum  as  to  the  fixtures,  while  the  haben- 
dum as  to  the  land  was  for  the  term  (h) ;  or  a  power  of  severing  or 
selling  fixtures  separately  (i),  the  mortgage,  if  unregistered,  was  void  as 
against  holders  of  registered  bills  of  sale,  or  execution  creditors,  or  a 
trustee  in  bankruptcy  or  liquidation.  But  it  seems  that  while  the 
Bills  of  Sale  Act,  1854,  was  in  force,  any  mortgage  including  fixtures, 
though  only  a  mortgage  by  deposit  with  memorandum,  was  valid  as 
to  fixtures  as  between  the  mortgagee  on  the  one  hand,  and  on  the 
other  the  mortgagor  or  any  person  other  than  the  holder  of  a  regis- 
tered bill  of  sale,  execution  creditor,  or  creditor  in  bankruptcy  (k). 
The  Bills  of  Sale  Act,  1878,  by  sect.  4,  included  in  "  personal  chat- 
ter) Hobson  v.  Gorringe,  (1897)  1  Ch.  (e)  Longbottom  v.  Berry,  L.  R.  5 
p.  189,  cited  infra,  p.  74.                               Q.  B.  123. 

(Z>)  5  C.  D.  559.  (/)  Begbie  v.  Fenwick,  8  Ch.  1075  (n). 

(c)  Ex  p.  Barclay,  Be  Joyce,  9  Ch.  (g)  Be  Eslich,  Ex  p.  Alexander,  4 
577 ;  and  see  Boyd  v.  Shorrock,  5  Eq.       C.  D.  503. 

72 ;  Climie   v.    Wood,  4    Ex.    328,  in  (h)  Ex  p.  Brown,  Be  Eeed,  9  C.  D. 

Exch.  Chamb.  ;  Holland  v.  Hodgson,  390. 

Exch.  Chamb.,  L.  R.    7    C.  P.  329;  (t)  Be   Dagleish,  Ex  p.  Wild,  8  Ch. 

Mather  v.  Fraser,  2  Kay  &  J.  536.  1070. 

(d)  Ex  p.  Astbury,  4  Ch.  630 ;  Ex  (k)  Meux  v.  Jacob,  L.  B.  7  H.  L. 
p.  Barclay,  Be  Gowan,  5  De  G.  M.  &  481  ;  and  see  Richards  v.  James,  L.  R. 
G.  403.  2  Q.  B.  285. 
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tels"all  fixtures  and  growing  crops   where   "separately"   assigned, 
but,  excepting  "  trade  machinery,"  excluded  from  "  personal  chattels  " 
all  other  fixtures  when  assigned  with  any  freehold  or   leasehold  land 
to  which  they  were  attached.     By  sect.  5,  trade  machinery  is  defined 
to  be  machinery  in  or  attached  to  any  factory  or  workshop  exclusive 
of  (1)   the  fixed  motive  power,  (2)  fixed  power  machinery,  and  (3) 
pipes  therein  mentioned.     Sect.  7  enacted  that  no  fixtures  or  growing 
crops  should  be  deemed  to  be  separately  assigned  by  reason  only  of 
being  assigned  by  separate  words,  or  that  power  was  given  to  sever 
them,  provided  that  by  the  same  instrument  any  freehold  or  lease- 
hold interest  was  assigned  with  the  land  to  which  they  were  attached, 
and  that  the  construction  should  be  retrospective  and  apply  to  mort- 
gages  before   the   Act.      See  as   to  this  provision,  Re  Moore  and 
Robinson's  Banking  Company  (a),  decided  after  the  passing  of  the 
Act  of  1878,  but  before  the  date  when  it  was  to  come  in  force,  where  it 
was  held,  that  on  a  mortgage  of  a  stone  quarry  with  steam  engine 
and  motive   power,  &c,  a  tramway  and  fixed   crane   passed  without 
registration,  these  do  not  appear  to  have  been  within   the   definition 
of  "  trade  machinery." 

The  Bills  of  Sale  Act,  1882,  created  further  difficulties  because  by 
sect.  9  it  enacted  that  a  bill  of  sale,  given  as  security  for  the  payment 
of  money  by  the  grantor,  if  not  in  accordance  with  the  form  in  the 
schedule,  should  be  absolutely  void  (b). 

After  the  Acts  of  1878  and  1882,  in  Re  Yates,  Batcheldor  v. 
Yates  (c),  the  owner  of  a  building  used  for  his  business  on  which 
was  trade  machinery  had,  in  1886,  mortgaged  it  in  fee  by  deed 
without  any  special  reference  to  fixtures  or  machinery,  but  it  was 
agreed  expressly  that  the  powers  of  sect,  19  of  the  Conveyancing  Act, 
1881,  should  be  exerciseable  without  notice.  It  was  argued  that  the 
statutory  power  gave  power  to  sell  part  separately  from  the  whole, 
and  that  this  made  the  deed  void  as  to  the  trade  machinery,  it 
being  unregistered.  The  C.  A.  held  that,  the  statutory  power  would 
not  authorise  a  sale  of  the  fixtures  separately  from  the  land,  and  that 
the  deed  passed  the  trade  machinery  to  the  mortgagee. 

Bowen,  L.J.,  says  :  "  Then  comes  sect.  5,  which  introduces  the  real 
difficulty  as  to  trade  machinery  because  it  enacts  that  trade  machinery 

(a)  14  C.  D.  379.  281  ;    Re  Standard,  &c.  Co.,   (1891)  1 

(&)  As  to  fixtures  excluded  by  the  Ch.  627 ;    Bichards  v.  Overseers,  &c, 

Bills  of  Sale  Act,  1878,  s.  5,  from  trade  (1896)  2  Ch.  262. 

machinery,  and  as  to  debenture  deeds,  (c)  38  C.  D.  112. 

see   Topbam   v.   Greenside,   37  C.   D. 
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is  to  be  deemed  that  which  it  is  not  *  *  *  '  personal  chattels '  *  *  * 
According  to  the  modern  system  of  drafting,  an  Act  of  Parliament 
might  be  passed  with  regard  to  dairy  farms,  which,  after  a  number 
of  regulations  as  to  how  cows  are  to  be  milked,  went  on  to  say  that 
for  all  purposes  of  the  Act  a  horse  is  to  be  deemed  a  cow.  *  ;  'I 
think  the  words  in  sect.  5  as  to  a  disposition  of  trade  machinery  were 
intended  only  to  exclude  from  the  Act  such  dispositions  as,  if  they 
related  to  ordinary  personal  chattels,  would  not  be  within  the  Act.  *  *  * 
Assuming  then  that,  for  the  purposes  of  the  Act  trade  machinery  is 
personal  chattels  to  all  intents  and  purposes,  we  still  have  to  come 
back  to  sect.  4,  and  find  out  whether  this  is  an  assurance  of  trade 
machinery  in  the  sense  in  which  the  term  '  assurance '  is  used  as  to 
personal  chattels.  It  cannot  be  treated  as  such  an  assurance,  for  it 
does  not  seem  to  give  the  mortgagee  any  right  to  the  trade 
machinery  apart  from  the  land.  The  trade  machinery  simply  follows 
the  land  as  the  shadow  follows  the  substance"  (a). 

In  Exp.  Lusty  (6),  in  1887,  the  bankrupt  had  deposited  with  the 
plaintiff  the  deeds  of  title  relating  to  leaseholds  which  included  fixed 
trade  machinery  by  way  of  mortgage,  with  a  memorandum  agreeing 
to  give  a  legal  mortgage  and  not  specifically  mentioning  the  fixtures. 
In  1888  a  receiving  order  was  made  against  him.  Held  by  Cave,  J., 
that  the  official  receiver  was  not  entitled  to  the  trade  machinery  as 
against  the  mortgagee.  He  said  :  "  In  the  case  of  Re  Yates,  Batchel- 
dor  v.  Yates,  the  C.  A.  came  to  the  conclusion  that  the  assignment  of 
trade  machinery,  there  struck  at,  must  be  an  express  assignment,  and 
that  an  assignment  of  something  else,  which  by  virtue  of  the  law 
carries  with  it  trade  machinery,  does  not  fall  within  the  Bills  of  Sale 
Act,  1878." 

In  Small  v.  National  Provident  Bank  of  England  (c),  Stirling, 
J.,  held  that  a  mortgage  of  land  with  fixed  machinery  specially  men- 
tioned and  with  special  covenants  was  void  as  respects  the  machinery, 
but  in  the  later  case  of  Re  Brooke  (d),  Kekewich,  J.,  held  that  the 
principle  of  Re  Yates  (supra),  that  a  conveyance  of  land  passes  fixed 
trade  machinery  not  expressly  mentioned  and  is  not  a  bill  of  sale,  applies 
equally  where  the  conveyance  expressly  mentions  the  fixed  trade 
machinery  by  reference  to  a  schedule  or  otherwise. 

Any  opinion  as  to  the  effect  of  the  Bills  of  Sale  Act,  not  taken  in 
so  many  words  from  the  judgment  of  the  C.  A.,  must  be  expressed 

(a)  38  C.  D.  p.  128.  (c)  (1894)  1  Oh.  686. 

(ft)  37  W.  R.  304,  60  L.  T.  150.  (d)  (1894)  2  Ch.  600. 
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with  diffidence,  but  the  result  appears  to  be  that  by  the  Act  of  1878 
the  distinction  taken  by  the  cases  that  an  assignment  of  fixtures 
must  be  registered  if  made  by  separate  witnessing  part,  or  with  a 
separate  habendum,  or  with  a  power  of  sale  separately,  is  abolished 
so  far  as  regards  all  fixtures  except "  trade  machinery,"  provided  such 
fixtures  are  assigned  by  the  same  deed  with  the  land  to  which  they 
are  attached,  whether  with  a  separate  witnessing  part,  or  a  separate 
power  of  sale  or  not;  but  that  the  Act  leaves  trade  machinery 
fixtures  in  the  same  position  as  all  fixtures  stood  before  the  Act  of 
1878,  except  that  if  they  were  assigned  in  such  a  manner  as  to  require 
registration  as  a  bill  of  sale,  and  the  assignment  was  not  in  the  form 
and  registered  in  the  way  prescribed  by  the  Act  of  1882,  the  assign- 
ment was  void  as  against  everybody,  and  not  valid  even  as  against 
the  mortgagor,  as  would  have  been  the  case  under  the  old  law. 

This  is  the  effect  of  sect.  9  of  the  Bills  of  Sale  Act,  1882, 
and  on  this  section  it  was  contended  that  it  would  invalidate 
the  whole  of  any  deed,  if  any  part  was  a  bill  of  sale  unregis- 
tered ;  and  in  Davis  v.  Rees  (a),  this  was  held  to  apply  to  the 
covenant  for  payment  in  a  bill  of  sale  by  assignment  to  the  mortga- 
gee of  chattels  ;  but  in  Re  Burdett  (b),  it  was  held  that  a  deed,  void 
under  the  Act  of  1882,  s.  9,  as  to  chattels  comprised  in  it,  is  valid 
as  to  other  property  if  it  be  possible  to  sever  the  security  on  the 
chattels  from  the  other  property :  and  see  also  Re  Willis  (c). 

Sect.  6  of  the  Bills  of  Sale  Act,  L878,  makes  an  attornment  clause 
operate  as  a  bill  of  sale,  subject  to  a  proviso  that  this  should  not 
extend  to  any  mortgage  of  an  estate  and  interest  in  land  which  the 
mortgagee,  being  in  possession,  should  have  demised  to  the  mortgagor 
as  his  tenant  at  a  fair  and  reasonable  rent. 

In  Hall  v.  Comfort  (d),  this  was  treated  as  saving  the  ordinary 
attornment  clause,  and  it  is  said  that,  during  the  argument,  Lord 
Coleridge  mentioned  that  the  clause  was  to  his  knowledge  inserted 
for  this  purpose.  But  it  has  been  since  held  that  such  a  clause  was 
not  within  the  proviso  of  sect.  8,  and  was  void  for  want  of  registra-  * 
tion  (r).  In  Mum  ford  v.  Collier  (f),  it  was  held  that  the  attornment 
ckusejvvas  only  invalidated  as  regards  personal  chattels,  and  if  none 
were  taken  it  still  remained  valid  as  creating  the  relation  of  landlord 
and  tenant. 

(a)  17  Q.  B.  D.  408.  (e)  Green  v.  Marsh,  (1892)  2  Q.  B. 

(b)  20  Q.  B.  D.  310.  330  ;  Be  Willis,  supra. 

(c)  21  Q.  B.  D.  384.  (/)  25  Q.  B.  D.  281. 

(d)  18  Q.  B.  D.  11. 
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Assuming  that  a  mortgage  on  a  building  is  so  made  as  to  operate 
as  a  conveyance  of  the  fixtures  with  the  land  without  being  obnoxious 
to  the  Bills  of  Sale  Acts  or  the  provisions  as  to  apparent  possession 
in  those  Acts,  it  is  apprehended  that  though  the  mortgagor  remains 
in  possession,  the  fixtures  .would  not  pass  to  the  trustee  in  bank- 
ruptcy as  being  within  the  reputed  ownership  clauses  of  the  Bank- 
ruptcy Act  of  1883.  This  seems  to  be  accepted  as  clear  by  the 
standard  works  on  bankruptcy  and  bills  of  sale  (a). 

As  to  fixtures  affixed  after  a  mortgage,  these,  as  soon  as  affixed, 
would  form  part  of  the  land  and  become  subject  to  the  mortgage, 
and  apart  from  special  circumstances  be  irremoveable  by  the  mort- 
gagor without  the  mortgagee's  assent,  and  the  doctrine  of  remove- 
ability  as  between  tenant  and  landlord  would  not  apply  as  between 
mortgagor  and  mortgagee  (b). 

In  Hobson  v.  Gorringe  (c),  the  facts  were  as  follows.  By  deed 
dated  1894,  King,  a  builder,  mortgaged  certain  land  to  X.  In  Jan., 
1895,  King,  who  was  in  possession,  hired,  on  the  hire-and- purchase 
system,  a  gas  engine  from  the  plaintiff  Hobson,  under  an  agreement 
in  writing  of  that  date  which  provided  that  the  engine  was  not  to 
become  King's  property  until  all  instalments  were  paid,  and  that  in 
default  of  payment  of  the  instalments  Hobson  might  remove  it.  The 
engine  was  fixed  to  the  freehold  by  bolts  and  screws.  In  1895,  the 
mortgage  of  1894  was  transferred  by  X.  to  Gorringe  ;  King  joining 
in  the  conveyance,  which  included  fixed  machinery  and  fixtures.  In 
189G,  King  was  adjudicated  bankrupt.  Gorringe  then  entered  and 
took  'possession  of  the,  mortgaged  premises  and  of  the  gas  engine. 
The  plaintiff  Hobson  moved  for  an  injunction  to  restrain  the  defen- 
dant from  selling  the  engine.  The  defendant  Gorringe  claimed  as 
mortgagee  to  be  entitled  to  the  engine  as  a  fixture,  and  Kekewich,^., 
decided  in  his  favour.  The  C.  A.  held  that  having  regard  to  the 
agreement  and  to  the  annexation  of  the  engine  to  the  soil,  that  the 
engine  became  a   fixture,  subject,,  however,  as  between   Hobson  the 

(«)  Bobson,    7th   edit.    (1894),    pp.  Huddersfield  B.  Co.  v.  Lister,  (1895) 

515—6 ;  Williams'  Bankruptcy  Prac-  2  Ch.  286  ;  Cumberland,  &c.  v,  Mary- 

tice,  6th  edit.  (1894),  p.    192;  Beed's  port,  (1892)  1  Ch.  415;    Saunders  v. 

Bills  of  Sale  Acts,  10th  edit.  (1*95),  pp.  Davis,  15  Q.  B.  D.  218  ;  and  see  Hob- 

234,  235.  son  v.  Gorringe,  (1897)  1  Ch.  182,  in 

(b)  Tottenham  v.  Swansea,  &c.  Co.,  which  Re  Gough,  and  Cumberland,  &c. 

52  L.  T.  (N.  S.)  738  ;    Walmesley  v.  v.  Maryport  are  discussed. 
Milne,  7  C.  B.  (N.  S.)  115;   Gough  v.  (c)  (1897)  1  Ch.  182. 

Wood,  (1894)  1  Ch.  417  ;  explained  in 
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owner  and  King  the  hirer  to  the  right  of  the  former  to  unfix  and 
take  possession  of  it.  But  that  this  right,  not  being  an  easement 
created  by  deed,  or  conferred  by  a  covenant  running  with  the  land, 
imposed  no  legal  obligation  on  any  grantee  from  King  of  the  land, 
and  therefore  did  not  bind  Gorringe,  who  was  a  purchaser  without 
notice  of  any  such  right,  and  they  dismissed  the  appeal. 

In  Gough  v.  Wood  (a),  Edmunds  was  tenant  of  Moon  for  99  years 
of  a  piece  of  landT  On  Nov.  1st,  1889,  he  entered  into  an  agree- 
ment with  the  defendant  Wood  for  the  hire  and  purchase  of  a  boiler, 
which  was  in  similar  terms  to  that  mentioned  in  the  last  case,  but- 
Moon  the  landlord  joined  in  it.  The  boiler  was  fixed  so  as  to  be  irre- 
movable, without  damage,  but  on  the  other  hand  was  only  so  far  fixed 
as  was  necessary  for  the  purpose  for  which  it  was  intended  and  its- 
removal  as  a  trade  fixture  was  evidently  contemplated.  On  the  12th 
Nov.,  1889,  he  mortgaged  his  interest  in  the  land  by  underlease  to 
the  plaintiff,  who  at  that  time  had  no  notice  of  the  agreement  with 
Wood.  Edmunds  remained  in  possession,  made  default  in  his  pay- 
ments, and  in  1892  became  bankrupt.  Defendant  then  entered  and 
removed  the  boiler.  The  lease  was  disclaimed  by  the  0.  R.,  and  the 
mortgagee  brought  his  action  for  damages  for  the  removal.  Wright,  J., 
decided  in  favour  of  defendant,  and  plaintiff  appealed. 

The  plaintiff's  case  was  that  not  being  a  party  to  the  agreement, 
and  not  having  notice  of  it,  the  boiler  ceased  to  be  a  chattel,  and 
belonged  to  him  as  mortgagee.  The  C.  A.  held  that  by  leaving  the 
mortgagee  in  possession  the  mortgagor  had  impliedly  authorized  the 
mortgagee  to  make  agreements  as  to  fixtures  which  were  necessary  for 
his  business  ;  and  that  as  he  did  not  enter  and  take  possession  before 
the  removal  of  the  fixtures,  his  assent  to  the  removal  must  be  im- 
plied (b).  If,  therefore,  the  plaintiff  in  the  last  case  had  entered  and 
taken  possession  before  the  removal  of  the  fixture,  such  taking  of 
possession  would  have  determined  any  actual  or  implied  licence,  and 
he  must  have  succeeded  (c).  If,  from  the  circumstances  of  the  case, 
no  such  consent  can  be  implied  on  the  part  of  the  mortgagee,  the 
mortgagor  cannot  remove  such  fixtures,  although  the  mortgagee  is. 
not  in  possession  (d). 

(a)  (1894)  1  Q.  B.  713.  the  C.  A.  thereon  and  on  Gough  v. 

(b)  P.  724,  per  Kay,  J.  Wood  in  Huddersfield,  &c,  Co.  v.  Lis- 

(c)  See    Hobson     v.    Gorringe,    at      ter,  (1895)  2  Ch.  pp.  282,  286. 

p.    189   of  Report.     See   Cumberland  (d)  See    judgment    of    Kay,    L.J., 

Union,  &c,  Co.  v.  Maryport,  &c,  Co.,      Huddersfield,  &c,  Co.  v.  Lister,  (1895) 
(1892)  1  Ch.  415,  and  the  remarks  of      2  Ch.  p.  286. 
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Equitable  Mortgage  by  Deposit  of  Title-Deeds. 

Pledge  of  a  lease  carried  into  effect,  against  assignees  of  a  bankrupt. 
Evidence  of  the  bankrupt,  he  having  had  his  allowance  and  certificate, 
allowed  to  be  read. 

A  lease  having  been  pledged  by  a  person  (who  afterwards  became 
a  bankrupt)  to  the  plaintiff,  as  a  security  for  a  sum  of  money  lent 
to  the  bankrupt,  the  pledgee  brought  this  bill  for  a  sale  of  the  lease- 
bold  estate. 

Mr.  Lloyd,  for  the  plaintiff,  merely  stated  the  case,  and  that  the 
plaintiff  had  a  lien  upon  the  estate. 

Mr.  Keniyon,  for  the  defendants,  the  assignees,  insisted  that  the 
plaintiff's  claim  was  against  the  law  of  the  land  ;  for  that  it  would 
be  charging  land  without  writing,  which  is  against  the  fourth  clause 
of  the  Statute  of  Frauds  (6). 

Lord  Loughborough,  Lord  Commissioner. — In  this  case  it  is  a 
delivery  of  the  title  to  the  plaintiff  for  a  valuable  consideration. 
The  Court  has  nothing  to  do  but  to  supply  the  legal  formalities. 
In  all  these  cases  the  contract  is_noj^o&<?  performed,  but  is  executed. 

Ashurst,  Lord  Commissioner. — Where  the  contract  is  for  a  sale 
and  it  is  admitted  so  to  be,  it  is  an  equivocal  act  to  be  explained, 
whether  the  party  was  admitted  as  tenant  or  as  purchaser.  So  here 
it  is  open  to  explanation,  upon  what  terms  the  lease  was  delivered. 

(a)  Hales  v.  Van  Berchem,   2  Vern.  no  writing  declaring  it  to  be  a  security, 

617,  where  it  was  held  that  the  deposit  was  not  within  the  statute, 

in  that  case  for  the  performance  of  a  (6)  29  Car.  2,  c.  3,  s.  4. 
written  agreement,  though  there  was 
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Russel  v.  Russel. 
A  question  arose  as  to  reading  the  bankrupt's  evidence,  he  having 
had  his  allowance  and  certificate,  but  the  Court  suffered  it  to  be  read, 
thinking  him  not  bound  to  refund. 

An  issue  was  directed  to  try  whether  the  lease  was  deposited  as  a 
security  for  the  sum  advanced  by  the  plaintiff  to  the  bankrupt. 
Upon  the  trial,  the  jury  found  it  was  deposited  as  a  security  (a). 


NOTES. 

1.  Generally. 

2.  How  equitable  mortgages  may  be  created,  p.  83. 

3.  What  property  and  interests  are  included  in  a  mortgage  by  deposit, 

p.  88. 

4.  For  wbat  debts  an  equitable  mortgage  may  be  a  security,  p.  89. 

5.  To  wbom  the  benefit  of  an  equitable  mortgage  by  deposit  will  extend, 

p.  91. 

6.  As  against  wbom  a  deposit  of  title-deeds  is  good,  p.  92. 

7.  Priorities  of  mortgages  legal  and  equitable,  p.  94. 

8.  Privileges  and  remedies  of  equitable  mortgagees,  p.  100. 

1.  Generally. 

By  the  fourth  section  of  the  Statute  of  Frauds  it  is  enacted  "  that  - 
no  action  shall  be  brought  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shall  be  hi  writing  and  signed 
by  the  party  to  be  charged  therewith." 

The  principal  case  of  Russel  v.  R,  decided  in  1783,  was  often 
commented  on  and  disapproved  of  as  creating  an  interest  in  land 
without  any  memorandum  of   writing  ^signed  by  the  party  to  be 


(a)  Tbe  Keporter  bas  been  informed  \ 
tbat  this   cause   came   on  afterwards 
(tbougb  be  bas  not  been  able  to  ascer- 
tain tbe  date)  before  Lord  Thurlow,  on 


v.  Fenwick,  May,  1784,  and  Harford 
v.  Carpenter,  17th  and  18th  of  April, 
1785,  where  Lord  Thurlow  held,  that 
the  dep"os!t  oldeeds  entitled  the  holder 


the  equity  reserved,  when  his  Lordship  to  have  a  mortgage,  and  to  have  his 

ordered  that  the  lease  should  be  sold,/  lien  effectuated. "  Although  there  was 

and  the  plaintiff  paid  his  money.  no  special  agreement  to  assign,  the  de- 

The  same  point  has  been  since  de-  posit  affords  a  presumption  that  sucb 

termined  in  the  cases  of  Featherstone  was  the  intent. 


\!"|;  I. 


Russel  v.  Ruaael. 

charg  mtraryto  the  fourth  section  of  the  Statut  uids. 

The  decision  is  explained  as  resting  on  the  ground  of  pari    p 
mance  and  there  must  be  Bomj       I       inging  the  legal  position  of  the 
Lord  Itoughborough,  in  the  principal  case,  said  : 
;l"'  contract  |  >rmed,  but  is  executed,"  and  h 

■!  Ex  r.  Broderick (6  i„|,l  that  tne  doctrine  allowin 

equitable  mortgage  by  deposit  of  deeds  was  grounded  on  its  I-  . 
contract  part   performed,  that  a  mere  verbal  agreement  for  .1.: 
without  an  art  is  i..,t  sufficient  t..  exclude  the  Statute  of  Fraud* 
that  to  make  it  effi  ctual  there  must  be  aome  act  of  parr  perform 

Qg  the  1<  tion  of  the  parties.     In  Ex  p.  Broderick  th 

was  an  oral  promia  a  bank  security  for  a  debt  ;  th.-  prom 

was  owner  -fan  undivided  fifth  in  reversion  -fa  farm.   Subsequently 
tli.  reversion  fell  into  p  sse8sion,and  the  owner  of  another  fifth  who 
holdei  of  the  deeds  in  right  of  bis  tilth  ami  happened  to  be  w 
°*  the  bank,  told  the  promisor  that  be  held  the  deeds  as  to  one-fifth 
''"'  the  I... nk.     It  was  held  that  there  being  no  art  altering  th.-  1 
position  of  th.'  parties,  this  was  not  sufficient  to  taki 
th.-  statute  ..!•  make  a  valid  equitable  m< 

As  to  personal  .-Mat.-,  a  .  . ;,  , .„,.  ,,r   ia  sufficient   I 

charge  (c  ►. 

■      Inequitable  mortgage  by  deposit  of  title-deeds  was,  even  bel 
the  Judicature  Act,  recognised  at  law.   Thus  in  Sumpter  v.  t 
it  was  held  that  the  assignees  in  bankruptcy  of  th.-  depositor  of 
de<  .1-  could  Dot  recover  from   th.-  -  i,  Qts  n  a  ived  by  him 

since  the  time  of  the  deposit.     An  equitable  mort  ver,  by 

deposit,  could  not  retain  th.-  title-deeds  of  an  estate  in  an  action  of 
trover  at  law  against  him  by  a  previous  purchaser  of  the  fee  from  I 
depositor  (e). 

Nearly  all  property  which  can   be   made  th.-  Bubject  of  a  1< 
mortgage  can   be   made  the   Bubject  of  an  equitabli  by 

deposit. 

A  deposit  of  a  copy  of  court    mils  (/),  of  an   agreement  for  a 

3<  -    per  Lord   Eldtm   in    Ex  p.  170. 
Coming,  9  V.  jnn.  115;   Exp.    Whit-  (/)  Ex   p.    Warner,    fie    Cooke     1 

bread,  19  \  .  jun.  209  :  Ex  p.  Wright,  Rose,  286,  19  V.  jun.  202  :  Winter  v. 

19  \.  jun.  258.  j.,,r,l  Anson,  3;  Whitl 

(6)  18  a  B.  D.  380;  ib.  0.  A.  7<J<;.  v.  Jordan,  l  V.  ft   0.  Exch 

(c)  Poole  r.  1>..  53  L.  T.  35.  Tyloe  v.  Webb,  6B.  552;  Pryce     Bury' 

2B.&Ad.228.  2  Dr.  11. 
(e)  Ilarrington  v.  Price,  :;  I'..  &  Ad. 
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lease  (a),  though  afterwards  granted  upon  different  terms  (b),  or  of  a 
building  agreement  to  grant  leases  (c),  or  of  a  policy  of  insurance  (d), 
or  of  a  registered  mortgage  of  a  ship  (e),  will  create  an  equitable 
mortgage. 

Mortgages  of  Share*  in  Companies.— So  likewise  will  a  deposit 
of  certi6catea  of  shares  in  a  company  under  tin-  Joint  Stock  Com- 
panies  Act,  IS 

It  has  been  held  that  whore  the  owner  of  shares  burrows  money, 
and  deposits  with  the  Lender  certificates  of  his  shares,  and  also 
transfers  thereof  signed  by  him,  but  with  the  date  and  name  of 
the  transferee  loft  blank,  tin'  Lender  has  an  implied  power  to 
fill  up  the  blanks,  and  obtain  registration,  there  being  no  deed 
required  for  transfer  g).  Hut,  semble,  if  no  time  be  fixed  for 
repayment  of  tin-  Loan,  and  nothing  was  said  as  to  the  object  of  a 
transfer,  the  depositee  has  no  authority,  without  a  previous  demand 
for  repaymi  q1  of  the  loan,  to  sell  or  Bub-mortgage  the  shares,  and  fill 
in  the  name  of  the  purchaser  "i  sub-mortgagee  as  transferee  (A.),  or 
give  to  another  a  similar  right  (i).  A  transferee  of  shares  by  blank 
transfer  deposited  by  way  of  security  cannot  give  to  another  any 
_  1 1 1 s  than  In-  himself  ha-  a-  equitable  mortgagee.  Hut  see 
the  n  •   A',  ntinck  v.  /...//</<.//  Joint  Stock  Bank  (k),  so  far 

a-  it  .halt  with  tl.-  -  deposited  with  the  broker  and  transferred 

by  him.  But  it  was  h.1,1  that  according  to  the  constitution  of  a  New 
York  Company,  tl  power  tor  each  prior  holder  to  confer  on 

bond  ji'l>    holders  tor  value  of  the  <■■  ri  for  the  time  being,  an 

authority  to  till  in  the  name  of  the  transferee,  and  is  estopped  from 
denying  such  authority,  and  thai  by  delivery  an  inchoate  Legal  title 
i,  but  that  a  title  by  unregisten  \  transfer  was  not  equivalent  to 
the  legal  estate  in  th(  {I). 

I:,    [J]   ty  Joint  Stock  Mutual  (Bkcy.)  6   L3  W.  R.  (L.  0.)  356.      Sed 

bank:                 iation  v.   King,  25  B.  vide  Exp,  Boulton,  Re  Bketchley,   1 

Ti'.  De  <;.  &  J.  I- 

Ex  ;,    Raid,    IT    I,  J.     l;k>  {<,)  Re  Tahiti  Cotton  Co.,  Ex  p.  Sar- 

19.  73;  andseeift  Te<  -  Bottle 

(c)  Union  Bankoi  London  v.  Kent,  Co.,  33  I..  T.  B34;   Bt    Kimberley  Co., 

:•    .  v  58  I..  T.  305;   Palmar,  Company   Pre- 

('/                  .  Mullm-,  'J  Sin.  &  G.  oedants,  6th  edit.,  p.  318. 

(/,)  Prai  rk,  22  0.  D.  830, 

(e)  Laoon  i>,  Liffen,  4  Gif.  TO,  9  Jur.  (C.  A.)  •-'•;  0.  I>.  257. 

(N.  9.)  13.  (t)  II...  1. 

(/;  fia  ,;.  Moss, 3  De  <;.  &  Bm.  599;  (A-)  (1893)  2  Ch.  I2i  . 

Exp.  Stewart,   /.'-   Shelley,  34  L.  J.  {I)  Colonial  Bank  v.  Hepworth,  36 
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I  i  j,  however,  affirming  the  validity  of  blank  ti 

up  afo  r  signature  by  the  transferor  only  apply  when  of 

Bbares  may  be  made  without  a  deed.      A  deed  delivered  with  the 
trai  name  in  blank  is  void  and  cannot  be  Bel  up  as  the  d 

"t  the  transferor  bj  authority  not  under  seal  to  till  up  the  blanks 
and    i  e  Powell  v.  London  and  I  '  8 

deposited  certificates  and  blank  transfer  signed  and 
to  em  cure  Ins  own  debt  with  a  bank  who  had  no  notice  ol  the  trust. 
The  bank  filled  up  the  blanks  and  procured  themselves  to  b 

it  was  beld  that  as  the  trail  fei  tedaftei  the 

blanks  had  been  filled  up  it  was  uot  the  deed  of  the  transferor  and 
did  not  pass  thel<  gal  •  state,  and  that  the  prior  title  of  the  beneficial 
\>\<  vailed. 

The  effect  ot  notice  in  determining  the  priorities  of  equitable  rig 
is  inapplicable  to  shares  in  a  company  incorporated  under  the  Com- 
panies An.  I  362 

And  a  deposit  of  ;i  land  order  of  the  V  ■••.  Zealand  Company,  by 
\\;i\  ol  mort  age,  was  held  to  be  good,  without  notice  having  been 
given  i"  the  company  <>i  the  depo   I 

A   public  company,  under  the  Joint   Si        Companii     A-    i 
can  make  a  moi  tgage  by  deposit 

Sect.    4::   of  the   <  Sompai         '        L862  ]>■  nail  i<  -  on  a 

"■"iii|i.ni\  t'»»r  nol  moii  1 1         at  one  time  held 

that   in  consequence,  1 >itgage  bj  shares  given   bj 

company  to  a  director  or  officer  not  being  1  tered  wasvoid(/). 
The  earlier  cases  which  laid  this  down  were  disapproved  of  by 
■  I  M.K.,  in  /,'.  International  PtUp  and  Paper  t 

rule  was  held  not  to  applj  to  a  person  claiming  through  an  officer  of 

0.   D.    ■'•.  and  see  ■  olonia]  Bank  v,  (♦•)  !;■  Genera]  Provide 

Williams,  36  CD    659,  38  0.  D. !  38,  I                     National    Bank,    li    I 

15  A.  0.267;  London  &  County  Bank-  507. 

big  Co.  p.  London  &  Eiver  Plate  Bank,  (/)  /,•■  Patent  Bn  id  Machinery  < 

20  'J.   B.  D.  232.  .    1 

(")    Social     l        rale  de    Paris    v.  2  C.  D.  345 ;  and  •                       IPro- 

Walker,  11   A.  C.  20,  citing   Hibble-  vident     \   -                       :i    Eq.    513; 

white    v.    McMorine,    6    M.    &     W.  and  Bt  Wynn  Hull  I             ..  10  Bq. 

200.  515. 

(b)  (1893)  1  Ch.  (310,  C.  A.,  (1893)  2  (,,)  6C.]  ».   556  ;  and  see  Be  Globe 
Ch.  555.  <,,..  is   |..  J. 

(c)  Socidte*  Generale,  &c.  v.  Walker,  Ch.  225;  and  fit  liorough  of  Hackney 
11  App.  Cas.  20.  Newspaper  Co.,  3  C.  D.  I 

(d)  Exp.  Barnett,  1  De  G.  194. 
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the  company,  nor  to  partners,  some  of  whom  were  not  directors  (a). 
And  in  thecaseof  Wright  v.  Horton  (b),  the  reasoning  of  Jessel,  M.R, 
in  the  International  Pulp  and  Paper  Co.  case  was  approved,  and  it 
was  held  that  a  mortgage  by  deposit  to  a  solicitor  of  the  company  was 
valid,  at  any  rate  against  unsecured  creditors. 

Before  the  decision  in   Wright  v.  Horton,  supra,  it  was  held  that  a 

company  can    effect   a   valid    mortgage   by   deposit  of  deeds  with 

bankers  without   complying   with    the    formalities   required  by  the 

Legislature  npon  the  execution  of  mortgage  deeds,  because  a  banker 

,r  an  officer  of  a  company,  and  therefore  it  is  not  his  duty  to 

thai  Buch  formalities  were  complied  with  (c) ;  also  that  registra- 

:i  was  Dot  essential   in   tl  •  of  a  Loan,  as  for  instance  upon 

debentures  to  ordinary  Bharehold 

D  is  by  Building  Societies.— Persons  taking  mortgages  by 
deposit  from  a  building  Bociety  take  fmbject  to  the  rules  of  the 
society  as  to  borrowing  and  giving  Becurity,  but  if  the  borrowing  was 
^tra  vires  the  m  they  have    been  allowed    to    hold  the 

deeds  as  a  Becurity,  I  i  ich  of  their  Loans  as  was  applied  in  p     - 

.,„,,,  of  the  debts  and  liabilities  of  the  Bociety  properly  payable 
g    where  the  rules  did  not  allow  mortgages  to  be  ...ado  of  specific 
properties  for  Bpecific  Bums  for  which  deeds  were  deposited,  but  only 
a,  •  aH  moneys  borrowed  on  the  general  funds,the  mortgagees 

by  deposit  were  compelled  to  give  up  their  securities,  but  were  entitled 
to  payment  out  of  the  assets  in  the  winding  up,  after  satisfaction  oi 
outside  creditors,  and  in  priority  to  the  claim,  of  all  shareholders  and 

,n>  mhi  rs  (/). 

/,  eds  relating  to  Land  vn  Foreign  Countries.— Although  the  law 
of  Scotland  knows  nothing  of  equitable  m<  owner 

.„  be  compelled  in  England  to  give  effect  to  a  charge 
made  by  the  deposit  of  title-deeds  (g)t  there  being  nothing  in  the  lex 
loci  to  prevent  it. 

(a)  /.'•    South    Durham    h  Brooks    &    Co,     v.    Blackburn 
^m,                 uo.D.                                Benefit  Society,  22  0.  D.  61,9  A.  0. 

(b)  12  A.  C.  371.  ""':- 

(c)  Be  General  Provided    !         mce  (/;    Murray  v.    Scott,  9  App.  < 
Co    Exp.  National  Bank,  14  Bq.  507.  519;    see  also  Re  Mutual    Aid,   &c, 
See  also  3e  Joseph  Williams,  3  Lr.   EL  Society,    29    0.    D.    182,    30    0.    D. 
Eq.  346;  »    Patent   File  Co.,  6  Ch.  134. 

83;    Be  Imperial   Land  Co.  of  Mar-  (.'/)  Ex  p.  Pollard,  Mont.  &  C. 

eefflea;  ifc  National  Bank,  10  Eq.  298.  i   Deac.  27;    Coote  v.  Jecks,   13    Eq. 

{d)Be  General  South  Amerl  597 ;  WestL  International  Law,  189-J 

2  o.  D.  ,Ut-'  P-  l94< 

W.    &    T.— VOL.    II.  '' 
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An. I  it  has  been  held  thai  a  depoeil  i  f  a  minute  of  i  leaae  of  landa 
and  a  pledge  of  chattels  in  Scotland  did  not   require   i  bion, 

mi  ler  the  Bills  of  Sale  Act,  1 85  I 

it  of  the  title-deeds  of  a  boose  in  Shanghai  baa  b  •  d  held 

"I.  although  do  memorandum  of   the  deposit   was  made  at   the 
British  Consulate  at  Shanghai,  and  the  house  remained  i  I  in 

the  Dame  of  the  depoeil 

Moreover,  where  thelex  ;  doI  forbid,  and  tl. 

do  not  oontraot  with  r<  to  any  other  particular  law,  and  the 

:  Liu  of  the  p  E   y  liah,  an  equitable  lien  will  be 

upon  land  by  a  deposit  oftitle-d  -        -  to  deposit  of  ifa 

in  a  company  governed  by  the  law  of  New  Fork,  Colonial  Bank  v. 
//.  pworih 

\ificates  under  Land  Registry  Ad. — Where  land  has  been 
registered  under  the   Land   Registrj    A.c1   of  1862  [uitable 

m<  ..nl.l  be  by  a  deposit  of  the  title-de<  d 

bul    it   might    I  d   bj  a  depoeil   of  the  land  oertifical 

73). 

I  nder  the  Land  Trai  \  •   to  any  n  gistered 

-.  the  d(  •  the  land  certificate  in  the 

i  of  tr.  ehold  land,  and  of  the  office  copy  of  th<  in 

th<  ■  hold  land,  shall,  for  the  purj  lien  on 

the   laml    to   which   such   certificate   or    lease   relates,   be   deemed 
equivalent  to  a  deposit  of  the  title-deeds  of  the  land  (sect   Bl  ). 

E      '■;!'.  Title-deeds. — Ti  t  a  mere  deposit  of 

title-deeds  to  secure  a   ram   of  money   has    been    thus   stated    by 
Kinder8leyt  V.-C.       By  the.  deposit  the  n  r  contracts  that 

bis  interest   shall  be  liable  to  the  debt,  and  that  he  will  make  §uc]i 
conveyance  or  assurance  as  maybe   necessary  to  vest   liis  interest    in 

i    ;  and  ./•  —      M  R.    in    i    ■   I  r  v.   Wah  Jh  [ 
oTa  mortgage  by  deposil  oi  title-deeds  of  land,  "  Where  there  is  a 
deposit  of  title-deeds,  the  Court   treats  that   as  an   agreement    I 
execute  a  legal  i  e,  and  ti  as  carrying  with  it  all  the 

remedies  incident  to  such  a  mi    •_ 

(a)  Ooote    r.    Jecks,    13   Eq.  •    25  a 

(/)  38  &  39Vi  :.    ,  -7. 
(6)  Exp.  Holthausen,  9  Ch.  722.  Pryce     .    Bui    .    2    Draw.   42, 

Varden  Seth  Sam  v.  Luckpathy      affirmed  18  Jur.  67,  see  16  Eq.  lv; 
Royjee   Lallah,    9    Moo.    Ind.    A.pp.    I  (n.). 

:;,,;;-  (h)  4  C.  D.  605,606. 

('/)  36  C.  D.  36. 
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The  effect,  it  seems,  of  an  equitable  mortgage  by  deposit  of  title- 
deeds,  is  to  give  a  lien  on  the  lands  and  not  on  the  deeds.  Hence  it 
has  been  held  in  Ireland  that  where  title-deeds  are  deposited  by  way 
of  equitable  mortgage,  the  equitable  mortgagee  may  be  ordered, 
without  prejudice  to  his  rights,  to  lodge  the  deeds  in  Court  (a). 
But  if  with  such  deposil  there  be  a  memorandum  in  writing  oi  the 
elJuHabli  mortgage^  such  memoraSHum,  it  s^mvwould  be  an  instru- 
ni,„t  ,,,.ating  a  security  or  dealing  with  it,  which  the  mortgagee 
would  be  entitled  to  retain  (6). 

Where  a  persoo  deposits  >l^^  upon  a  condition,  as,  for  instance, 
that  a  Bum  of  money  shall  be  advanced  for  seven  days  to  another 
party  if  the  persons  with  whom  the  deeds  are  deposited  do  nol  fulfil 

the  ( litiou  by  advancing  the  money  for  Beven  days,  they  will  have 

no  lien  upon  the  deeds  (c). 

Where  a  person  fraudulently  obtains  the  title-deeds  of  the  real 
owner  he  cannot  by  depositing  them  with  a  third  party  to  secure  an 
advance  of  money  create  an  equitable  mortgage,  as  against  the  real 
uu.„  r(./).  who  will  be  able  to  recover  them  back  by  an  action  (e)  ; 
aBd  the  Statute  ot  Limitations  will  qo1  run  againsl  the  real  owner 
until  a  demand  bas  been  made  by  him  for  the  deeds,  and  it  has  been 

refused  (/). 

If  therearenotitle-deeds  or  conveyances  in  the  depositors  possession, 

an  equitable  mortgage  may  be  created  by  the  deposit  of  the  receipt 
for  purchase  monej  containing  the  terms  of  the  agreemenl  for  sale  (g)  ; 

but  the  deposit  of  an  attested  copy  of  a  <U:<<\  will  not   it   msbe 

sufficient  for  that  purpose  (J 

2.  How  Equitable  Mortgages  may  be  Created. 

In  order  to  create  a  valid  equitable  mortgage  there  musl  be  either 

,  evidence  of  the  intention  to  do  so,  which  may,  as  in  the  pnn- 

cipal  case,  be  by  parol  (i),  or,  as  is  often  the  case,  by  a  memorandum 

(a)HeGixdwood,6L.  E.  b.  15.  A  /■■  Broadbent,  1  B1.&A.635, 

(b)  [bid.,  p.  IT.  ID.  &< 

ci;»r.,;,«Jr-v.s.  fc.932.  Efcp.Haigh.ll   V.  403  ;  Exp. 

WSpackma,                .11Q.B.D.  Mountfort    14  ^ *■ 606;  *fj - 

99,100,101.  •"''   ",    **    '■•     ^T      t     ,80 

[  v  j,  I(1  Bcottiah    Provident,    b«    L.    T.    .380, 

\L  lbl(\  (1894)   W.N.  88,   affirming  (1893)  W. 

(g)  Goodwin    v.  Waghorn,   4   L.   J.       N.  146. 


(X.  S.)  Ch.  172. 
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in  writing,  or  partly  by  writing  and  partly  by  parol,  and  to  consti- 
tute a  charge  it  is  not  necessary  that  there  should  be  forma]  words 
of  charge;  the  intention  maybe  collected  from  the  general  nature 
of  the  instrument  (a  ). 

Or  the  circumstances  must  be  such  as  to  justify  a  presunintion  ..( 
intention.       \-   to    this,    in    Burgess   v.    Moxon  ('</,  Stuart,  V.  I 

(considered  thai  a  presumption  in  favour  of  a  mortgage  being  intended 
arises  from  the  mere  possession  of  the  i\r>-,\^.  and  doubted  the  di  <i- 
sion   in   Chapman   \\  <'.(<■).     Lord  Selborne,  however,  in    Dixon   v. 
Muckleston  (d),  says  the  mere  possession  of  deeds  without  eyidi 
of  the  manner  in  which  the  possession  originated,  so  thai  a  contract 
may  be  inferred,  will  not  l»e  enough  to  create  an  equitable  mortg 
Jn   Bozon   v.   Williams  (e),  Sir  llr.  Alexander,  <    l; .   says :      h    is 
stated  to  have  been  decided  that   the  mere  deposit  of  deeds  consti- 
tutes an  equitable  mortgage,  even  without  a  word  being  said  '   *  * 
Where  it   has  been  so  decided,  it  has  always  been  where  the  p 
sion  could  be  accounted  for  in    no   other  way,  or  the  holder  was 
otherwise  a  stranger  to  the   title  and  the   lands,"  as   in  Smith  v. 
Constant  (/). 

Where  title-deeds  were  left  in  the  counting-house  of  a  hanker, 
after  be  had  refused  to  advance  money  on  them,  it  was  interred  that 
no  equitable  mortgage  was  intended  (</>. 

So  it  has  been  held  that  the  mere  possession,  by  a  mortgagee  by 
deed  of  freeholds,  of  the  deeds  relating  to  leaseholds  belonging  to  the 
Isame  owner,  was  not  sufficient  to  imply  a   mortgage  on  the  lease- 
holds (h). 

The  evidence  thai  the  deeds  were  deposited  as  security  ought  to 
be  produced  at  the  hearing  of  the  cause  {>):  for  it  it  be  not  then 
sufficient,  no  inquiry  will  be  directed  (A). 

(a)  Caaberd^  The  Attorney-General,  (/)  4  De  G.  M.  &  G.  21.3.  see  p. 
G  Price,  411 ;  Ede  v.  Knowles,  2  V.  &  216.  See  also  Exp.  Jones,  3  M.  &  A. 
C.  C.  C.   172;  Burgess   v.   Moxon,  2  152;    Williams  v.  Medlicot,   6  Price, 

Jur.  (N.  S.)1059;  Cradock  r.  Scottish,  495;  and  MacMahon  V.M.,   .1.)  L.  T. 

&c,  69  L.  T.  380.  763. 

(b)  Supra.  (,/)  Lucas  v.  Dorrein,  7  Taunt.  278, 

(c)  13  B.  308.  1  J.  B.  Moore,  29. 

(<!)  8  Oh.  loo.  (/,)  See   Wardle  v.   Oakley,  36   B. 

(e)  3  Y.  &  J.  152,  see  p.  171  ;  see  27. 

also  Eeatherstone  v.  Fenwick,  1  Bro.  (?)  Chapman  v.  C,  13  B.  30S. 

Ch.    270  (n.);    Harford  v.    Carpenter,  (k)  Ibid.;    Holden  v.   Hearn.   1    B. 

ibid. ;  Edge  v.  Worthington,   1    Cox,  456 ;  Kebell  v.  Philpot,  7  L.  J.  (N.  S.) 

211  ;  Exp.  Langston,  17  V.  227.  Ch.  237. 
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But  the  terms  of  an  agreement  upon  the  deposit  of  the  deeds  may 
show  the  intention  of  the  parties  to  have  been  otherwise,  for  instance, 
that  a  mere  indemnity  against  a  contingent  liability  on  a  joint  and 
several  promissory  note  was  intended  (a). 

And  it  has  been  long  since  established  that  where  there  is  a  state- 
ment or  memorandum  in  writing  of  the  circumstances  under  which 
the  deposit  was  made,  parol  evidence  is  not  admissible  to  contradict 
Ll  /,).  And  see  this  doctrine  recognised  in  Shaw  v.  Foster  (c).  But 
[j  has  been  held,  that  an  agreement  in  writing,  accompanying  the 
deposit  of  title-deeds,  to  secure  a  specific  sum,  might  be  extended  as 
a  security  for  future  advances  beyond  that  sum  by  a  subsequent 
verbal  agreement  {d). 

An  agreement  accompanied  with  a  deposit  of  title-deeds,  tor 
making  a  mortgage,  or  for  pledging  the  same  as  a  security,  requires 
aQ  ad  valorem  stamp  (e)  ;  secus  a  memorandum  simply  stating  the 
purpose  of  the  deposit  (  /').  But  where  the  agreement,  in  consequence 
„,  i)lMU,,  Stamped,  is  inadmissible  as  evidence,  other  parol  evidence 
may  b<T given  in  order  U>  establish  the  equitable  mortgage^). 

Formerly  the  memorandum  of  deposit  of  deeds  to  secure  an 
annuity  required  enrolment,  which  in  such  eases  is  not  now  neces- 
sary ■  but  by  a  subsequent  Act  (A),  registration  in  the  Common 
Pleas  of  the  grant  of  annuity,  as  againsl  purchasers,  mortgagees,  and 

creditors,  is  requisite. 

V  presumption  arises  of  an  intention  to  create  an  equitable  mort- 
ca-e  by  the  deposit  of  title-deeds,  for  the  purpose  of  preparing  a 
legal  mortgage^);  or  by  a  direction  to  hold  them  until  the  settle- 
ment of  an  account  or  the  execution  of  a  mortgage  (7c). 

((/)    Sporle    v.    Whayman,    20     B.   h  (1896)  1  Q.  B.  325. 
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(/»)   1-.  >V  L9  Vict.  «•.  15,  s.  12. 


(b)  Ex  p.  Coombo,  IT  V.  369;  and  (i)  Edge   v.   Worthington,    1    Cox, 
Bee  Baynard  v.  Woolley,  20  B.  583.  211 ;    Eockley    v    Bantock,    1    Russ. 

(c)  L.  R.  5  H.  L.  340-341.  Ml  !    Keys    v.   \\  dkams    3  T.   ft   O. 
,/)    Ex  p.   Kensington,  -J   V.  &  B.  Exch.  Oa.  62;  James  v.  Rice,  o  De  G. 

79    13  B    B   32;    Ex  p.  Nettleship,  2  M.  &  G.  461,  overruling  Brander  v. 

Mont..  D.  &DeG.  124.  Boles,  Br.   Ch.   375;   Brisick  ».  Man- 

(e)  Stamp  Act,  1891,  m.  85,  86.  ners.   9   Mod.   284  ;   Exp.  Bulteel,  2 

/)  Meek  ..   Bayliss,  31  L.  J.  Ch.  Cox,  243;  Noma  v.  Wilkinson,  12  V 


448. 

(g)  Iliern  v.  Mill,  13  V.  114;  and 
see  a  recent  case  showing  how  an  un- 
stamped document  may    be  used    to 


192;    King  v.  Benson,  6  Brice,  433, 
cited;  Exp.  Hooper,  1  Mer.  7  ;   Ex  p. 
Pearse  &  Prothero,  1  Buck,  525. 
(A)  Fenwick  v.  Potts,  8  De  G.  M.  & 


Stamped    UOUUUIUIIL    may        uo     u»u      ~~  v    , 

refresh   witnesses'   memory  in  cross-      G.  506;  Lloyd  v.  Attwood,  3  De  G.  & 
»'  examination,    Biichall    v.    Bullough,       J.  614. 
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Where  the  deeds  remain  as  a  deposit  in  the  hands  of  the  debtor, 
although  accompanied  by  a  memorandum,  especially  if  it  be  not 
communicated  to  the  creditor,  a  valid  equitable  mortgage  will  not  be 
created  thereby.  This  was  decided  in  Adams  v.  Gkucton (a),  going 
beyond  the  doubt,  rather  strongly  expressed  by  Eldon,  ( '.,  in  Ex 
l>.  Coming  (b). 

Where,  however,  the  debtor  holds  the  deposit  with  a  memorandum 
of  deposit,  as  the  servant  of  the  creditor,  it  may  lie  g 1  (c). 

A  deposit  of  deeds  with  a  third  person  for  the  benefit  of,  and  com- 
municated to,  the  creditor  will  be  valid,  provided  the  intention  with 
which  it  was  made  be  satisfactorily  proved.  And  tbe'possession  of 
the  agent  of  the  debtor  will  be  sufficient  if  the  intention  to  make  him 
a  trustee  be  shown  by  the  memorandum  of  deposit  (d). 

A  deposit  of  deeds  with  the  wife  of  the  depositor,  to  be  kept  by 
her  for  the  creditor,  was  held  by  Eldon,.C,  not  to  constitute  a  valid 
equitable  mortgage  ('  ). 

A  valid  equitable  mortgage  maybe  created  by  a  written  memo- 
randum of  deposit,  although  qo  deposit  of  deeds  may  have  been 
actually  made  with  the  creditor;  as,  for  instance,  when  the  deeds  are 
already  in  the  hands  of  a  third  party  |  f). 

A  writti  n  agreement  also  to  deposit  a  deed,  not  then  executed,  as 
for  instance,  a  lease  when  granted,  has  been  held  upon  the  granting 
of  the  lease  to  create  a  valid  equitable  mortgage  (<j).  But  if  no 
deposit  has  been  actually  made,  a  mere  verbal  agreement  to  deposit  a 
lease  when  granted  (A),  or  a  mere  verbal  olxler  to  the  intended  lessor 
to  do  so  (I),  will  not  create  a  valid  equitable  mortgage  in  favour  of 
the  persons  with  whom  the  deposit  is  so  agreed  or  ordered  to  be 
made  (/, ). 

Moreover,  a  written  memorandum  of  a  mere  intention  to  make  a 
deposit  if  it  were  not  communicated  to  the  creditor  by  the  debtor 
while  he  could  legally  do  so,  or  if  the  deposit  were  not  actually  made, 

(a)  6  Y.  jun.  226,  230.  (g)  Ex  p.  Orrett,  lie  Pye,   3  Mont. 

(b)  9  V.  jun.  113.  &  A.  153;   Ex  p.  Smith,  2  Mont.  D.  & 

(c)  Ferris  v.  Mullins,  2  Sin.  &  G.  De  G.  587;  Ex  p.  Sheffield  Union 
378.  Bank  Co.,  13  L.  T.  (X.  S.)  477. 

(d)  Lloyd  v.  Attwood,  3  De  G.  &  J.  (h)  Ex  p.  Coombe,  Be  Beavan,  4 
619.  Madd.  249. 

(e)  Exp.  Coming,  supra.  (/)  Ex  p.  Perry,  Re  Collins,  3  Mont. 
(/)  Daw  v.  Terrell,  33  B.  218  ;  Ex      D.  &  De  G.  252.' 

p.  Farley,  1  Mont.  D.  &  De  G.  683;  (k)  See  also,  Exp.  Hallifax,  2  Mont. 

Exp.  Heathcoate,  2  Mont.  D.  &  De  G.      D.  &  De  G.  544. 
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though  a  trust  for  the  payment  of  the  debt  might  be  thereby  created, 
will  not  create  a  valid  equitable  mortgage  (a). 

It  is  clear  that  an  equitable  mortgage  may  be  created  by  a  deposit 
of  part  of  the  title-deeds  only  (b) ;  and  each  depositee  may  have  a 
valid  security  (c),  unless  the  intention  of  the  parties  appears  to  have 
been  otherwise  (d). 

Nor  is  it  necessary  that  the  deeds  deposited  should  show  a  good 
title  in  the  depositor,  as  for  instance,  when  he  deposits  all  the  deeds 
■except  the  conveyance  to  himself  (e). 

A  deposit  moreover,  by  a  landlord  of  a  lease  to  a  creditor  as  a  secu- 
rity, has  been  held  to  amount  to  an  equitable  mortgage  of  the  whole 

fee(jf)- 

A  deposit  of  deeds,  relating  to  part  of  an  estate,  with  a  representa- 
tion that  they  relate  to  the  whole,  will  not  create  an  equitable  mort- 
gage over  the  whole  of  the  property,  but  merely  over  that  part 
actually  comprised  in  the  deeds  so  deposited  (g) ;  but  the  depositor 
may,  under  another  head  of  equity,  be  compelled  to  make  his  repre- 
sentation good  (h). 

A  deposit  of  an  agreement  for  a  lease  by  a  person  having  only  a 
lien  upon  the  property  will,  as  against  the  lien,  create  a  charge  for 
the  amount  advanced  upon  the  deposit  (i). 

A  husband,  by  a  mere  transfer,  although  for  value,  of  title-deeds, 
of  which  his  wife  was  equitable  mortgagee,  did  not  by  the  deposit 
reduce  the  sum  secured  thereby  into  possession,  so  as  to  defeat  the 
right  of  his  wife  by  survivorship  before  the  Married  Women's  Pro- 
perty Act,  1882  (k). 

Where  a  deposit  has  been  made  by  a  partial  owner,  as  a  tenant  for 
life,  he  will  only  thereby  affect  his  own  interest,  and  not  that  of  re- 
maindermen (I). 

(a)  Wilson  v.  Balfour,  2  Camp.  579 ;  J.  1  ;  Thorpe  v.  Holdsworth,  7  Eq. 
Be  Bankhead's  Trust,   2   Kay   &    J.       147;  Ex  p.  Pott,  7  Jur.  159. 

560#  (/)  Richards    v.    Borrett,    3    Esp. 

(b)  Ex  p.  Chippendale,  1  Deac.  67  ;       102. 

S.  C,  2  M.  &  A.   299  ;  Whitbread  v.  (</)  Jones  v.  Williams,  24  B.  47. 

Jordan,  1  Y.  &  C.  Exch.  Ca.   303  ;  Ex  (h)  Roberts  v.  Croft,  supra. 

p.  Arkwright,  3  Mont.  D.   &  De   G.  (*)  The  Unity  Joint-Stock  Mutual 

129 ;  Lacon  v.  Allen,  3  Dr.  579.  Banking  Association  v.   King,   25   B. 

(c)  Roberts  v.  Croft,  24  B.  223,  2  De       72. 

q  &  j  e.  (/<•')  Michelmere    v.  Mudge,    2    Gif. 

(d)  Ex  p.  Pearse  &  Prothero,  Buck,       183. 

525t  (I)  Williams  v.  Medlicot,   6  Price, 

{e)  Ex  p.  Wetherell,    11    V.    398;       495  ;  Turner  v.  Lettp,  20  B.  185. 
Roberts  v.  Croft,  24  B.  223,  2  De  G.  & 
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An  executor,  having  a  beneficial  interest  in  the  property,  may 
make  a  deposit  without  his  co-executor  joining  (a). 

A  joint  owner  as  a  tenant  in  common  joining  in  a  deposit,  may  hind 
his  share,  but  if  he  joins  without  intending  to  bind  his  share, 
he  will  not  be  held  so  far  as  regards  such  share  to  have  made  a 
deposit  (b). 

An  equitable  mortgage  of  lands  in  Middlesex,  created  by  a  mere 
deposit  of  deeds,  does  not  require  registration  under  the  provisions  of 
the  Registration  Act  (c),  because  there  is  no  instrument  to  be  regis- 
tered (d).  And  it  will  not  be  rendered  void  by  a  subsequent  deed 
conveying  the  premises  not  duly  registered  (e). 

It  has  been  held  in  Ireland  that  a  person  taking  under  a  subse- 
quently registered  conveyance,  or  a  purchaser  from  him,  is  not  entitled 
to  priority  over  such  unregistered  equitable  mortgagee  (/). 

W  here  a  deposit  of  deeds  is  accompanied  by  a  memorandum,  it 
will  require  registration  in  order  to  maintain  its  priority  (//). 

It  lias  been  held  that  the  Yorkshire  Registry  Acts  (/<)  apply  to  an 
equitable  mortgage  by  deposit,  whether  accompanied  by  a  memoran- 
dum or  not. 

A  mortgage  by  deposit  may  be  transferred  by  a  delivery  of  the 
deeds  without  the  memorandum  should  there  be  one  (i),  if  the 
transfer  is  for  value,  but  not  by  a  parol  voluntary  gift  with  delivery  (A;). 

The  assignee,  as  in  other  cases  of  transfer,  takes  subject  to 
the  account  and  equities  between  the  mortgagor  and  mortgagee  ;  see 
notes  to  Howard  v.  Harris,  supra,  p.  15. 

3.  What  Property  and  Interests  are  included  in  a  Mortgage  by 

Deposit. 

Prima  facie,  the  deposit  of  deeds  by  a  debtor  constitutes  what  i» 

(a)  Ex  p.  Sheffield  Union  Banking      ing  S.  C,  7  L.  E.  Ir.  57,  65. 

Co.,  13  L.  T.  (N.  S.)  -177.  {,,)  Xeve  v.  Pennell,  2  Hem.  &  M. 

(b)  Burgess  v.  Moxon,  2  Jur.  (N.  S.)  170;  Moore  v.  Culvrrbouse,  27  B. 
1059-  639;   Be  Wright's  Mortgage,   16  Eq. 

(c)  7th  Anne,  c.  20.  41 ;  Credland  v.  Potter,  18  Eq.  350,  10. 

(d)  Sumpter  v.  Cooper,  2  B.   &  Ail.  Ch.  8. 

223,  226 ;  Be  M'Kinney's  Estate,  6  Ir.  (h)  47  &  48  Vict.  c.  54,  amended  by 

E.  Eq.  445;  Be  Hamilton,    9  Ir.   Cb.  4S&49Vict.  c.  26;  Battison  v.  Hobson, 

512'  W.  N.  6;  Eodger  v.  Harrison,  (1893) 

(e)  Sumpter  v.  Cooper,  2  B.  &  Ad.  1  Q.  B.  161. 

223;  andasee  White  p.  Neaylon,  11  A.  (/)  Ex    p.    Smith,    Be   Hildyard,    2. 

C-  171-  Mont.  D.  &  De  Cr.  587. 

(/)  Be  Burke,  9  L.  E.  Ir.  24,  revers-  (A)  Be  Eicbardson,  30  C.  D.  396. 
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familiar  language  is  called  an  equitable  mortgage,  upon  the  whole  of 
the  property  comprised  in  them  (a). 

Where,  however,  the  deposit  is  accompanied  by  a  written  memo- 
randum, it  may  show  to  what  property  the  security  extends,  as,  for 
instance,  whether  certain  estates  (b),  fixtures  (c),  or  furniture  (d),  are 
to  be  comprehended  therein. 

For  instance,  if  deeds  deposited  by  way  of  equitable  mortgage 
apply  to  various  properties,  if  it  is  apparent  on  the  memorandum 
accompanying  the  deposit,  and  from  the  dealings  of  the  parties,  that 
a  portion  only  of  these  properties  was  intended  as  a  security,  the  lien 
of  the  depositee  will  extend  no  further  than  that  portion  (e). 

And  the  equitable  mortgage  will  be  confined  to  the  property  com- 
prised in  the  deeds  deposited,  although  the  memorandum  may  refer 
to  deeds  relating  to  other  property  which  are  not  shown  to  have  been 
deposited  (/),  or  the  depositor  may  falsely  state  that  the  deeds, 
actually  deposited  relate  to  property  not  comprised  therein  (g). 

Where  a  debtor  who  has  deposited  deeds  with  his  creditor  abstracts 
them,  and  they  cannot  be  distinguished,  the  creditor  will  have  a  lien 
on  all  the  deeds  of  the  debtor  (h). 

A  deposit  of  title-deeds  will  comprehend  any  interest  which  thej 
depositor  may  afterwards  acquire  in  the  property  (i),  and  a  share 
taken  by  partition  in  lieu  of  an  undivided  interest  (k) ;  and  where 
the  owner  of  an  estate  subject  to  a  mortgage  afterwards  paid  it  off, 
although  he  took  a  surrender  of  the  term  and  kept  the  deed  in  his 
own  possession,  it  was  held  that  the  lien  created  by  the  incumbrance 
extended  to  the  whole  of  the  estate  freed  from  the  incumbrance  (I). 

4.  For  what  Debts  an  Equitable  Mortgage  may  be  a  Security. 
Ordinarily,  as  in  Russel  v.  R,  an  equitable  mortgage  by  deposit, 
will  be  a  security  only  for  the  sum  then  advanced,  or  which  may  be 

(a)    Per    Knight-Bruce,    V.-C,    in  D.  &  De  G.  611;  Exp.  Robinson,  1 

Ashton  v.   Dalton,   2    Coll.   566;  and  D.  &  C.  119;  Ex  p.  Leathes,  3D.   & 

see  Ex  p.  Birdee,  1  Mont.  D.  &  De  G.  C.  1 12  ;  Daw  v.  Terrell,  33  B.  218. 

3>?3  {/)  Ex  p.  Powell,  6  Jur.  498. 

\b)  Ex  p.  Glyn,   1  Mont.  D.  &  De  (</)  Jones  v.  Williams,  24  B.  47. 

G  29                       '  (h)  Mason  v.  Morley,  34  B.  475. 

'(c)  Ex  p.  Loyd,   1  M.  &  A.  494,  3  -     Pryce  v.  Bury,  16  Eq.  153,  S.  Q.r 

D   &  C   765  -  Drew.  1 1 . 

'(,/)  Ex  P.  Hunt,  1  Mont.  D.  &  De  G.  (A')  Ex  p.  Farley  and  others,  1  Mont. 

139  De  &  De  G.  683. 

(0  Wylde  v.  Eadford,  33  L.  J.  (N.  (0  Ex  p.  Bisdee,  1  Mont.  D.  &  De 

S.)  Ch.   51,   12  W.   R.  (V.-C.  K.)  38.  G.  333. 
See,  also,  Ex  p.  Heathcoate,  2  Mont. 
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mentioned  in  the  memorandum  accompanying  it,  if  any ;  and  it  will 
not,  by  implication  only,  be  held  to  include  antecedent  debt*  (a), 
unless  having  regard  to  the  whole  transaction  and  the  circumstances 
of  the  case,  it  appears  to  have  been  the  intention  of  the  parties  (6)  ; 
and  the  expression  "  may  advance,"  in  the  accompanying  memoran- 
dum, does  not  necessarily  prevent  the  deposit  from  being  a  security 
for  past  advances  (c). 

Although  a  legal  mortgage  cannot  be  extended  to  subsequent 
advances  by  a  subsequent  parol  agreement,  see  per  Lord  Mdon 
in  Ex  p.  Hooper  (d),  still,  as  was  recoguised  in  that  case,  a 
deposit  of  deeds,  whether  it  be  accompanied  by  a  memorandum 
or  not,  may  by  evidence,  either  written  or  parol,  be  held  to 
extend  to  subsequent  advances,  upon  proof  of  an  agreement  that  the 
deposit  was  originally  made  as  a  security  as  well  for  the  first  as  for 
any  subsequent  advance,  or  upon  proof  that  any  subsequent  advance 
was  made  upon  the  understanding  that  the  deeds  were  to  be  a 
security  for  it  (e)  ;  for  Lord  Eldon  said,  that  this  distinction 
appeared  to  him  to  be  too  thin,  that  you  should  not  have  the  benefit 
of  such  an  agreement,  unless  you  added  to  the  terms  of  that  agree- 
ment the  fact  that  the  deeds  were  put  back  into  the  hands  of  the 
owner,  and  a  re-delivery  of  them  required  ;  on  which  tact  there  is  no 
doubt  that  the  deposit  would  amount  to  an  equitable  lien  within  the 
principle  of  the  cases  (/  ). 

Upon  the  same  principle,  where  money  had  been  advance, I, 
previous  to  the  abolition  of  the  usury  laws,  at  61.  per  cent,  on  a 
promissory  note,  and  a  deposit  of  title-deeds  of  freehold  property  as  a 
collateral  security,  and  afterwards  it  was  agreed  by  parol  that  a  legal 
mortgage  should  be  executed  to  secure  the  principal,  and  interest  at 
51.  per  cent,,  but  no  mortgage  was  executed,  it  was  held  by  the 
Lords  Justices,  reversing  the  decision  of  Page-Wood,  V.-C.  (g),  that 
the  parol  agreement  was  sufficient  to  change  the  illegal  into  a  legal 
contract,    and    that    a    return    and  fresh  deposit  of  the   deeds  was 

(a)  Ex  p.  Martin,  4D.&  C.  457,  2  16  R.  B.  148;  Exp.  Kensington,  2  V. 
M.  &  A.  243;  Mountford  v.  Scott,  T.  &  B.  79;  13  E.  E.  32;  Exp.  Nettle- 
-&  R-  274.  ship,  Be  Burkhill,  2  Mont.   D.  &  De 

(b)  Exp.  Farley,  1  Mont.  D.  &  De  G.  124  ;  Ede  v.  Knowles,  2  Y.  &  C.  C. 
G.  683,  689;  Ex  p.  Smith,  Be  Hild-  C.  172;  Baynard  v.  Woolley,  20  B.  583, 
yard,  2  Mont.  D.  &  De  G.  5S7.  586. 

(c)  Ibid.  (/)  Exp.  Kensington,  2  V.  &  B.  83, 
((/)  1  Mer.  7.                                               2  Eose,  138. 

(e)  Ex  p.  Langston,  17  V.  227  ;  11  (g)  Kay,  231. 

E.  E.  66 ;  Ex  p.  Whitbread,  19  V.  209; 
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not   necessary  to  take   the  second  contract  out  of  the   Statute   of 

FT debtor  had  deposited  his  title-deeds  with  his  creditor  until  such 
time  as  his  account  should  not  exceed  1001.,  at  which  time  they  were 
to  be  restored  to  him.  The  debtor  died  indebted  to  the  creditor  m 
274*.  It  was  held  by Knight-Bruee,V,C.,  that  the  deeds  so  deposited 
were  a  security  for  the  whole  27 U.  (b). 

Although  the  deposit  of  deeds  has  been  merely  for  the  purpose  of 
securing  a  simple  contract  debt,  the  debt  will  bear  interest  from  the 
date  ol°  the  deposit,  and  by  reason  of  it,  though  there  be  no  express 
contract  as  to  interest :  see  Carey  v.  Doyne  (c). 

Where  there  is  a  contract  in  a  security  for  the  payment  of  money 
on  a  day  certain,  with  interest  at  a  fixed  rate  down  to  that  day  there 
is  no  further  contract  for  the  continuance  of  the  same  rate  of  interest 
implied  (d);  but  interest  by  way  of  damages  at  U.  or  U  per  cent 
from  that  date  will  be  allowed  by  the  Court  or  a  jury,  until  the  day 
of  payment  of  the  principal  (e),  and  if  a  provision  be  made  as  to  the 
amount  of  interest  payable  on  non-payment  of  the  principal  upon  a 
certain  day,  it  must  be  complied  with  (/ ). 

5.    To  whom  the  Benefit  of  an  Equitable  Mortgage  by  Deposit 
will  Extend. 
A  mortgage  by  deposit  with  a  firm   may  be  extended  to  future 
members  °by  agreement  by  parol  (g),  or  by  dealings  with  the  new 

Ttttms,  however,  that  parol  evidence  without  a  memorandum  in 
writing,  is  not  admissible  to  prove  that  a  man  who  holds  deeds  as  a 
security  for  his  own  debt  holds  them  also  as  trustee  to  secure  the  debt 
of  another  (i).  It  would  be  otherwise  where  the  depositee  has 
himself  advanced  nothing. 

And  new  owners  of  property  may  have  shown  such  acquiescence 

(a)  James  v.  Eice,  5  De  G.  M.  &  G.      D.  49 

1     see  also  Hodgkinson  v.  Wyatt,  9  (/)  Exp.Ymhevll  C.  D.  19h 

(</)  Exp.  Kensington,  2  Y.  «  a.  u, 


I 


461 
B.  566 


Dalton,    2     Coll.     565;     Lippard     r.      Smith,  Be  Gye,  ibirt.  JH  , 
Kcfcetts,  14  Bj  291  <~       ^ «         ^ 

(r/)  Cook  v.  Fowler,  <   L.  E.  li.  L>-  W  ^x  ¥• 


27. 

(e)  Ibid.,  and  see  Re  Roberts,  14  C. 


E.  E.  148. 
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in  a  deposit   by  the    former  owners  as   to   be  equivalent  to  a  re- 
deposit  (a). 

.  Bankers  by_the  usage  of  trade,  which  being  part  of  the  law 
[merchant,  is  therefore  judicially  noticed,  have  a  general  lien  on  all 
; securities  deposited  with  them  as  bankers  by  a  customer  (l>).  So 
likewise  have  stockbrokers  (c),  and  although  a  general  lien  will  not 
exist  if  there  be  an  express  contract,  or  circumstances  that  show  an 
implied  contract  inconsistent  with  such  lien  (d),  nevertheless,  a  deposit 
to  secure  a  specific  sum  will  not  prevent  a  general  lien  from 
attaching  (e). 

Whether  taking  security  amounts  to  an  abandonment  of  a  lien,  is 
a  question  of  intention  (/). 

6.  As  against  whom  a  Deposit  of  Title-Deeds  is  Good. 

A  deposit  of  deeds  is  good  as  against  the  Crown,  if  made  before  the 
depositor  became  a  debtor  to  the  Crown,  by  record  or  specialty  (;/) 
unless  it  were  made  in  favour  of  a  person  in  whom  it  was  a  breach  of 
duty  to  the  Crown  to  take  it  (h). 

An  equitable  mortgagee,  by  deposit  of  title-deeds,  has  priority  over 
a  creditor  under  a  subsequent  judgment,  although  the  latter  may 
have  acquired  the  legal  seisin  and  possession  of  the  land  under  an 
elegit,  without  notice  of  the  equitable  mortgage  (i).     For  a  judgment 

(a)  Re  Wynn  Hull  Coal  Co.,  10  Eq.  Bank  of  Australia  v.  White,  4  App. 

515,  520.  Cas.  413. 

(f)    Jones   v.   Peppercorne,    Johns. 
430  ;  Re  Joseph  Williams,  3  Ir.  R.  Eq. 

Bolland  v.  Bygrave,  1  R.  &  M.  279;  346. 

Giles  v    Perkins,  9  East,    12;  Bosan-  (/)  Re  Taylor,   (1891)   1    Ch.   590; 

quet  v.  Dudman,  1  Stark.  1 ;  Re  Euro-  Bank  of  Africa  v.  Salisbury,  (1892)  A. 

)   pean  Bank,  Agra  Bank  Claim,   8  Ch.  C.  281  ;  Groom  v.  Cheesewright,  (1895) 

41.  1  Ch.  730. 

(c)  Jones    v.    Peppercorne,    Johns.  (<j)  Casberd  v.  Ward,  6  Price,  411; 
430.  S.  C,  Dan.  239. 

(d)  Brandao  v.  Barnett,  3  C.  B.  519,  (/<)  Broughton   v.    Davis,    1    Price, 
12  CI.  &  Fin.  787  ;  Bock  v.  Gorrissen,  216. 

2  De  G.  P.  &  J.  434 ;  Locke  v.   Pres-  (/)    Whitworth    v.   Gaugain,  3   Ha. 

cott,  32  B.  261 ;  Wylde  v.  Radford,  9  416,  affirmed  by  Lord  Lyndhurst,  C, 

Jur.  (N.  S.)  1169,  33  L.  J.  (N.  S.)  Ch.  1  Ph.  728  ;  Abbott  v.  Stratton,  9  Ir. 

51,  12  W.  R.   (V.-C.  K.)  38 ;  Macnee  Eq.  R.   233 ;  Anderson  v.  Kemshead, 

v.    Gorst,    4   Eq.    325;  Vanderzee    v.  16  B.  329,  344;  Battersby  v.  Homan, 

Willis,  3  Bro.  Ch.  21  ;  Leese  v.  Mar-  2  Ir.  Ch.  R.  232. 
tin,   17  Eq.  224 ;    London   Chartere 


(6)  Davis  v.  Bowsher,  5  T.  R.  488 ; 
Bolton    v.    Puller,   1  Bos.   &  P.   539; 
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creditor  only  takes  the  interest  of  the  debtor;  he  is  not  a  mortgagee, 
and  takes  subject  to  all  charges  (a). 

An  equitable  mortgagee  of  land  being  a  purchaser  for  valuable 
consideration  pro  tanto,  his  charge  would,  if  made  prior  to  the  Volun- 
tary Conveyance  Act,  1893  (b),  be  effectual  against  a  prior  voluntary 
settlement  (c).  But  that  Act  as  to  documents  executed  after  the 
29th  of  June,  1893,  has  abolished  the  rule  that  a  conveyance  for 
value  by  the  settlor  would  under  27  Eliz.  c.  4,  override  a  voluntary 
settlement,  and  the  Act  applies  to  settlements  before  and  after  its 

date. 

He  may  also  as  a  creditor,  if  he  can  show  that  the  settlement  was 
fraudulent,  under  13  Eliz.  c.  5,  avoid  such  settlement  if  he  was  a 
creditor  at  the  time  of  the  execution  thereof  (d). 

It  was  held  in  Meggison  v.  Foster  (e),  in  1837,  that  an  equitable 
mortgage  by  deposit  of  title-deeds  to  secure  a  voluntary  bond  debt 
was  valid  as  against  a  subsequent  bankruptcy  of  the  obligor,  where 
it  was  shown  that  he  was  solvent  at  the  time  of  the  transaction,  and 
that  there  was  no  fraud,  and  that  the  bond  without  reference  to  the 
charge  was  subsequently  settled  on,  and  in  consideration  of  a  mar- 
riage. In  this  case  the  subsequent  consideration  of  marriage  may 
have  operated  on  the  same  principle,  as  a  subsequent  valid  agreement 
may  render  valid  a  deposit  for  illegal  consideration  (/) ;  but  as  the 
deposit  operates  as  an  agreement  to  execute  a  mortgage  (g),  it  cannot 
be  taken  as  establishing  that  a  deposit  would  be  effectual  if  purely 
voluntary,  and  not  confirmed  by  some  subsequent  agreement  for  value  ; 
and  if  effectual  as  a  voluntary  settlement  it  would  be  liable  to  be 
upset  within  two  or  ten  years  under  sect.  47  of  the  Bankruptcy  Act, 

1883. 

Although  a  husband,  by  a  mere  transfer  for  value  of  title-deeds,  of 
which  his  wife  is  equitable  mortgagee,  does  not  therefore  reduce  the 
bum  secured  into  possession,  he  will  effectually  do  so  to  the  extent  of 
any  money  he  actually  receives  (/<-). 

(a)  Be  Bell  Carter  v.  Stadden,  per  Ede  v.   Knowles,    2   Y.    &   C.  C.  C. 

Kay,  J.,  34  W.  E.  363;  and  see  cases  172. 

supra,    and  Badeley.   v.  Consolidated  (e)  2  Y.  &  C.  C.  C.  336. 

Bank,  38  C.  D   238.  (/)  James  v.  Eice,  5  De  G.  M.  &  G. 

{b)  56  &57  Vict.  c.  21.  461. 

(c)  See  Eder.  Knowles,  2  Y.  &  C.  {(j)  Pryce    v.   Davy,  2  Drew.  112; 

C.  C.   172 ;    Lister  v.  Turner,   5  Ha.  Carter  v.  Wake,  4  C.  D.  605,  606. 

281 ;  Kerrison   v.   Dorrien,    9    Bing.  (/<)   Michelmore  v.    Mudge,  2  Gif. 


76. 

(d)  Lister  v.   Turner,    5  Ha.  281 
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7.  Priorities  of  Mortgages  Legal  and  Equitable. 

Equitable  mortgages  are  subject  to  the  rule  that  where  equities  are 
equal  {a)  the  prior  equity  shall  prevail.  The  rule  applies  in  the  case 
of  deposit  by  a  trustee  of  documents  relating  to  trust  property  which 
will  be  void  against  the  cestuis  que  trustent  (excepting  any  beneficial 
interest  of  the  trustee),  unless  the  negligence  of  the  beneficial  owner 
in  parting  with  the  deeds  shall  be  sufficient  to  postpone  him.  It  has 
been  decided  that  the  mere  taking  a  conveyance  in  the  name  of  a 
clerk  who  had  access  to  the  securities  and  who  took  and  deposited  the 
deeds  with  a  mortgagee  was  not  sufficient  to  postpone  the  real  owner 
to  the  trustee's  mortgagee  (h).  So  where  a  banker  held  certificates 
of  stock  in  trust  for  a  companyimd  deposited  them  with  R,  by  way 
of  security  for  the  banker's  debt,  it  was  held  that  the  equitable  title 
of  the  company  had  priority  (<■){  nor  can  the  claim  of  purchaser  for 
value  without  notice  (d)  be  raised  by  the  equitable  mortgagees,  as 
against  equitable  interest  prior  in  date.  In  Cave  v.  G.  (e)  the  dis- 
tinction was  taken,  and  it  was  held  that  a  legal  mortgagee  obtained 
priority  over  the  cestui  que  trust,  but  that  the  claim  of  the  cestui 
que  trust  being  prior  in  point  of  time  took  priority  over  an  equitable 
mortgage.  In  Lloyds  Bank  v.  Jones  (/),  the  trustee,  legal  owner, 
was  postponed  to  a  prior  equitable  charge  by  deposit,  but  that  was 
on  the  ground  that  it  was  the  duty  of  the  trustee  and  the  person  who 
made  the  settlement  to  inquire  for  the  deeds  (g). 

And  the  mere  fact  of  the  cestuis  que  trustent  of  railway  shares 
registered  in  the  name  of  a  sole  trustee,  allowing  him  to  have 
possession  of  the  certificates  of  the  shares  which  the  trustee  deposits 
by  way  of  equitable  mortgage,  will  not  have  the  effect  of  postponing 

(a)  See  as  to  the  meaning  of  equality,  "Welchman  v.  Coventry  Union  Bank, 

post,  p.  115.  S  W.  E.  729. 

(l>)  Carritt    v.    Eeal    and   Personal  (d)    See    note    to    Basset    v.    Nos- 

Advance  Co.,  42  C.  D.  263.  worthy,  post. 

(c)  Shropshire  Union  Eailways  &  (e)  15  C.  D.  629 ;  Nat.  Pro.  Bk.  v. 
Canals  Co.  v.  Eeg.,  L.  E.  8  Whipp,  33  C.  D.  1. 
Q.  B.  420,  7  L.  E,  H.  L.  496;  (/)  29  C.  D.  221. 
and  see  Manningford  v.  Tolernan,  1  (g)  See  also  i?e  Eichards,  45  C.  D. 
Coll.  670;  Exp.  Smith,  Re  Hildyard,  589;  Isaacs  v.  Worstencroft,  (1892)  67 
2  Mont.  D.  &  De  G.  587  ;  Ex  p.  L.  T.  351  ;  Powell  v.  London  &  Pro- 
Wright,  3  M.  &  A.  49  ;  Cory  v.  Eyre,  vincial  Bank,  (1893)  1  Ch.  610,  C.  A. 
1  De  G.  &  S.  149 ;  Stackhouse  v.  (1893)  2  Ch.  555 ;  Carritt  v.  Eeal  & 
Countess  of  Jersey,  1  John.  &  H.  721 ;  Personal  Advance  Co.,  supra;  see  also 
Bradley    v.    Eiches,    9    C.    D.     189;  Be  Vernon  Ewens  &  Co.,  33  C.  D.  402. 
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the   prior  title  of  the  cestui  que  trusts  to  that  of  the   equitable 

mortgagee  (a). 

Postponing  Legal  Mortgagee.— It  has  been  settled  since  the  old 
case  of  Plumb  v.  Fluitt  {b),  that  a  legal  mortgagee  or  any  purchaser 
for  value  without  notice  having  the  legal  estate  takes  priority  over 
all  equitable  mortgages  or  claims  unless  there  is  something  to  post- 
pone him.  The  doctrine  is  there  stated  that  "  nothing  but  fraud,  or 
gross  and  voluntary  negligence  in  leaving  the  title-deeds,  will  oust 
the  priority  of  the  legal  claimant." 

In  the  case  of  Northern  Counties  of  England  Fire  Insurance 
Co.  v.  Whipp(c),  Fry,  L.J.,  delivering  the  judgment  of  the  C.  A., 
gave  a  clear  epitome  of  the  result  of  the  cases  to  that  date,  1884. 
He  divided  the  cases  into  two  categories.  First,  those  which  relate  to 
the  conduct  of  the  legal  mortgagee  in  not  obtaining  possession  of  the 
title-deeds.  Secondly,  those  relating  to  the  conduct  of  the  legal 
mortgagee  in  giving  up  or  not  retaining  possession  of  the  deeds 
when  he  had  them.  Those  under  the  first  category  he  divides  into 
four  classes  as  follows  : 

(1)  Where  the  legal  mortgagee  or  purchaser  has  made  no  inquiry 
for  the  title-deeds,  and  has  been  postponed  either  to  a  prior 
equitable  estate,  as  in  Worthington  v.  Morgan  (d),  or  to  a  subsequent 
equitable    owner   who    had    used    diligence    in    inquiring    for    the 

deeds  (e). 

(2)  Where  the  legal  mortgagee  has  made  inquiry  lor  the  deeds, 
and  has  received  a  reasonable  excuse  for  their  non-delivery,  and  has 
accordingly  not  lost  his  priority  (/). 

(3)  Where  the  legal  mortgagee  has  received  part  of  the  deeds 
under  a  reasonable  belief  that  he  was  receiving  all,  and  has  accord- 
ingly not  lost  his  priority  (g). 

(4)  Where  the  legal  mortgagee  has  left  the  deeds  in  the  hands  of 

(a)  Shropshire  Union  Railways   &  130;  Hewitt    v.    Loosemore,    9    Ha. 

Canals  Co.  v.  The  Queen,  7  L.  E.  H.  L.  449  ;  Brown  v.   Stedman,   44  .  W.   R. 

496  458  ;  see  also  Manners  v.  Mew,  29  0. 

fb)  2  Anst.  432  (1791).  D.  725  ;  Lloyds  Banking  Co.  v.  Jones, 

(c)  26  C  D.  482,  distinguished  in  29  C.  D.  221  ;  Garnham  v.  Skipper, 
Eariaud  •.  Yorkshire,  &c.  Co.,  40  C.  53  L.  T.  941 ;  and  Agra  Bank  v.  Barry, 
D.    182,   infra;     and  see   Garside   v.  L.  R.  7  H.  L.  135. 

Liverpool  B.  S.,  13  Times  L.  R.  189.  (</)  Hunt  v.  Elmes   2  De  G.  F    & 

(d)  16  Si  547  J-    578  !    Eatcllfi  "■  Barnard'   6    Ch' 

(e)  Clarke    v.    Palmer,    21    C.    D.      652;    Colyer   v.   Finch,    5  H.   L.   C. 


124. 

(/)  Barnet  v.  Weston,    12  V.   jun. 
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the  mortgagor  with  authority  to  deal  with  them  for  the  purpose  of 
his  raising  money  on  the  security  of  the  estate,  and  he  has  exceeded 
the  collateral  instructions  given  to  him,  in  such  a  case  the  legal 
mortgagee  has  been  postponed  (a). 

As  to  the  second  category,  where  the  mortgagee  parts  with  the 
<leeds,  Fry,  L.  J.,  divides  the  cases  into  two  classes : 

(1)  Where  the  title-deeds  have  been  lent  by  the  legal  mortgagee  to 
the  mortgagor  upon  a  reasonable  representation  made  by  him  as  to 
his  object  in  borrowing  them,  and  the  legal  mortgagee  has  retained 
his  priority  over  the  subsequent  equities  (b). 

(2)  Where  the  legal  mortgagee  has  returned  the  deeds  to  the 
mortgagor  for  the  express  purpose  of  raising  money  on  them,  though 
with  the  expectation  that  he  would  disclose  the  existence  of  the  prior 
security  to  any  second  mortgagee,  in  such  cases  the  Court  has  on  the 
ground  of  authority  postponed  the  legal  to  the  equitable  estate  (c). 

Fry,  L.J.,  said  that  there  was  no  case  in  which  a  legal  mortgagee 
had  been  postponed  for  mere  negligence,  and  held  that  he  could  npjj 
be  so.  The  negligence  in  the  Northern  Counties,  &c.  v.  Whipp  case 
consisted  in  leaving  a  mortgage  to  a  company  by  its  manager  in  a 
sate  of  which  the  manager  had  a  duplicate  key,  by  means  of  which  he 
got  the  deed  and  fraudulently  obtained  money  on  a  subsequent 
mortgage. 

As  to  cases  since  1884,  on  the  second  class  of  the  first  category 
given  by  Fry,  L.J.,  i.e.,  giving  or  leaving  the  deeds  to  or  with  an 
agent  for  the  purpose  of  raising  money.  In  Brocklesby  v.  Temperance, 
&c.  Society  (d),  the  doctrine  of  postponing  the  legal  mortgagee  was 
extended  to  a  case  where  the  agent  not  only  exceeded  his  authority 
but  obtained  the  loan  by  fraud  and  forgery  and  where  the  lender 
made  no  inquiry  as  to  the  agent's  authority.  In  Lloyds  Bank  Ld. 
v.  Bulloch  (e),  the  doctrine  of  Perry-Herrick  v.  Athvood  (/)  was  not 
applied  as  against  a  building  society  who  had  indorsed  the  statutory 
receipt  on  their  deed,  and  gave  it  up  to  their  solicitor  to  obtain 
payment,  and  he  fraudulently  dealt  with  it ;  though  in  the  same  case 
the  doctrine  was  applied  as  against  the  devisee  in  trust  of  the  mort- 
gagor who  had  executed  and  given  up  to  the  solicitor  a  deed  with  a 
receipt  in  the  body  of  it. 

(a)  Perry-Herrick  v.  Attwoocl,  2  see  Perry-Herrick  v.  Attwood,  supra ; 
He  G.  &  J.  21.  Brocklesby  v.  Temperance,  &c.  Society, 

(b)  Peter     v.     Eussel ;     Thatched  (1893)  3  Ch.  130,  (1895)  A.  C.  173. 
House    Case,    1    Eq.    Ca.   Abr.    321 ;  (d)  (1895)  A.  C.  173. 
Martinez  v.  Cooper,  2  Euss.  198.  (e)  (1896)  2  Cb.  192. 

(c)  Briggs  v.  Jones,  10  Eq.  92  ;  and  (/)  25  B.  205. 
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In  addition  to  the  cases  mentioned  by  Fry, L.J. ,  a  legal  mortgagee  may 
he  postponed  to  a  prior  equitable  mortgagee  if  he  does  not  make  the 
proper  investigations  of  title,  when  such  investigations,  if  made, 
would  have  disclosed  the  subsequent  incumbrance  (a).  But  see  the' 
limitations  of  this  doctrine  suggested  by  the  L.  C.  in  Hunter  v. 
Walters  (b),  namely,  that  it  would  not  apply  in  case  of  an  omission  to 
investigate  the  title  to  a  small  part  of  the  property. 

In  the  case  of  Clarke  v.  Palmer  (c),  cited  by  Fry,  L.J.,  in  Northern 
Counties,  &c.  v.  Whipp  (supra),  P.  mortgaged  estates  to  M.,  and  was 
allowed  to  retain  possession  of  the  title-deeds.     He,  P.,  subsequently 
mortgaged  one  of  the  estates  to  A.  B.,  who  obtained  possession  of  the 
deeds :  and  then  mortgaged  all  the  estates  to  C,  who  advanced  his 
moneys  after  ascertaining  the  position  of  the  deeds,  and  upon  the 
faith  that  A.  B.  was  the  only  prior  mortgagee.     Held,  that  M.,  by  not 
obtaining  possession  of  the  deeds,  enabled  P.  to  deal  with  his  estates  as 
an  unencumbered  owner ;  that  A.  B.,  having  been  diligent  in  obtaining 
the  deeds,  acquired  priority  ;  and  that  C.  also  having  been  diligent  in 
ascertaining  that  A.  B.  had  the  deeds,  apparently  as  first  mortgagee, 
the  same  principle  extended  to  him,  and  he  also  had  priority  over  M. 
And  the  result  is  the  same  where,  although  the  legal  mortgagee  is 
innocent,  a  fraudulent  deposit  has  been  made  by  his  agent,  whom,  by 
the  trust  he  placed  in  him,  he  enabled  to  commit  a  fraud  (d). 

Postponing  Equitable  Mortgagee. — The  judgment  in  Northern 
Counties,  &c.,  Co.  v.  Whipp  (supra)  expressly  distinguished  the  case 
of  what  may  give  priority  between  two  equities  from  that  of  post- 
poning a  legal  mortgage,  but  it  is  not  clear  what  the  difference  is  (e). 
The  rule  as  generally  stated  is  that  as  between  equitable  interests  qui 
prior  est  tempore  potior  est  jure  (f).  This  rule,  as  was  laid  down 
by  V.-C.  Kindersley  in  the  leading  case  of  Rice  v.  Rice  (g),  should 
be    stated    in    some    such     form    as    this :    "  As    between   persons 

(a)  Eobson  v.  Flight,  4   L)e  G.  J.  &  Herrick  v.  Attwood,  2  De  G.  &  J.  37. 

S.   608,  per  Lord    Westhnri/  ;  see  per  (d)  Hunter  v.  Walters,  11  Eq.   292, 

Turner,  L.J.,  Wilson  v.   Hart,   1  Ch.  7  Ch.  7.5. 

463,   467;    per  Lord  Hatherleigh,   in  (<-)  See  per  Kay,  J.,  in  Taylor  v. 

Parker  v.  Whyte,    1   Hem.  &  M.  167  ;  Russell,  but  cf.  the  judgment  of  Lord 

per  Jessel,  M.R.,  in  Patmanu.  Harland,  Macnaghten,    Ibid.,    (1891)    1    Ch.   8; 

1 "  C.  D.  353  ;  and  North,  J.,  in  Gains-  (1892)  A.  C.  at  p.  262. 

borough  v.  Watcombe,  &c.  Limited,  53  (/)  See  as  to  equitable  mortgages, 

L.  T.  116.     See  also  Le  Neve  v.  Le  N.,  Roberts  v.  Croft,  24  B.  223,  2  De  G.  & 

notes,  post.  J.  1. 

{b)  7  Ch.  App.  75,  see  p.  83.  (g)  2  Dr.  73,  see  p.  78. 
(c)  21  C.  D.  124.     See  also  Perry- 

W.   &   T. — VOL.   II.  ^ 
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having  only  equitable  interests,  if  their  equities  are  in  all  other 
respects  equal,  priority  of  time  gives  the  better  equity ;  or  qui 
prior  est  tempore  potior  est  jure.  .  .  And  I  think  the  mean- 
ing is  this,  that  in  a  contract  between  persons  having  only 
equitable  interests,  priority  of  time  is  the  ground  of  preference  last 
resorted  to  "  (a). 

In  National  Provincial  Bank  of  England  v.  Jackson  (b),  Cotton, 
L.J.,  said,  as  between  equitable  claims,  the  question  is  whether  one 
party  has  acted  in  such  a  way  as  to  justify  him  in  insisting  on  his- 
equity  as  against  the  other. 

But  an  equitable  mortgagee  will  not  be  postponed  by  reason  of  his 
not  giving  notice,  which  he  was  not  bound  to  give  in  order  to  perfect 
his  security.  Thus  in  Union  Bank  of  London  v.  Kent  (c),  where  a 
company  holding  a  building  agreement,  on  an  advance  by  the  plaintiffs,, 
handed  over  the  building  agreement  with  a  covenant  to  give  a  mort- 
gage of  the  leases  when  granted.  The  plaintiffs  gave  no  notice  to 
the  proposed  lessors.  The  lessors  granted  the  leases  to  the  mortgagor 
company,  who  fraudulently  deposited  them  by  way  of  equitable  mort- 
gage with  mortgagees  who  had  no  notice  of  the  plaintiffs'  mortgage. 
Held,  that  as  priority  as  to  land  does  not  depend  upon  notice,  and  by 
the  terms  of  the  mortgage  covenant  the  plaintiffs  were  not  entitled 
to  intercept  the  legal  estate,  there  was  no  negligence  to  postpone 
them  to  the  subsequent  mortgagees  of  the  leases.  Fry,  L.J.,  refers 
first  to  the  judgment  of  Lord  Cairns  in  Shropshire  Union  By.  Co, 
v.  Reg.  (d),  that  to  postpone  a  pre-existing  equitable  title  there  must 
be  something  tangible  and  distinct,  and  divides  the  cases  into  two 
classes :  "  One  class  is  where  a  mortgagee  knows  that  a  mortgagor 
has  not  fulfilled  his  obligations,  and  yet  does  nothing.  The  other  is 
where  the  mortgagee  does  not  know  that  the  mortgagor  has  failed  to 
fulfil  his  obligations,  but  knows  only  that  there  are  obligations  which 
he  may  in  the  future  fail  to  fulfil,  and  yet  takes  no  precautions 
against  the  consequences  of  his  doing  so.     .     .     I  know  of  no  decided 

I  case  in  which  a  mortgagee  has  been  postponed  on  the  ground  that  he 
did  not  take  precautions  against  a  future  fraud  by  the  mortgagor." 
As  an  instance  of  the  other  class  where  the  mortgagee  was  postponed, 
see  Layarcl  v.  Maud  (e). 

(a)  But  see  Taylor  v.  Russell,  per  Farrand  v.  Yorkshire  Banking  Co.,  40 
Kay,  J.,  (1891)  1  Ch.  8,  p.  17 ;  also      C.  D.  182. 

Be  Vernon,  &c,  33  C.  D.  402,  408;  (c)  39  C.  D.  238. 

Union  Bank,   &c.  v.  Kent,  39  C.  D.  (d)  L.  R.  7  H.  L.  496,  506. 

238,  245.  (e)  4  Eq.  397. 

(b)  33  C.  D.  1,  see  p.  13;  and  see 
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The  rule  that  as  between  equitable  mortgagees  the  first  in  date  will 

have  priority,  has  been  applied  where  the  prior  in  date  of  equitable 

mortgagees  of  shares  has  a  deposit  of  the  certificates,  though  he  give 

no  notice  to  the  company. 

In  Societe  Generate  de  Paris  v.  Tramways  Union  Co.  (a),  M 
deposited  with  S.  certificates  of  shares  in  a  company  incorporated 
under  the  Act  of  1862,  and  a  blank  transfer.  Afterwards  he  fraudu- 
lently executed  a  blank  transfer  to  the  appellants  and  deposited  it 
with  them,  alleging  the  certificates  were  lost.  The  appellants  filled 
up  the  blanks  in  the  transfer,  had  it  executed  by  the  manager,  and 
sent  it  to  the  company.  Subsequently  the  executors  of  S.,  who  had 
died,  gave  notice  of  their  deposit  to  the  company.  The  company  s 
regulations  required  the  transfers  to  be  by  deed.  It  was  held  that 
the  executors  of  S.  had  priority. 

The  same  rule  as  to  priorities  between  equitable  mortgagees  by 
deposit  applies  when  part  of  the  deeds  have  been  deposited  with  one 
person  and  part  with  another  (/_>).  _  # 

As  in  some  cases  a  legal  mortgagee  not  getting  or  giving  up  the 
deeds  may  be  postponed,  see  ante,  p.  95.  So,  a  fortiori,  where  an 
equitable  mortgagee,  either  by  neglecting  to  get  (c),  or  by  giving 
up  (d),  the  title-deeds,  or  otherwise,  by  fraud  or  gross  and  wilful 
negligence,  enables  another  to  create  a  subsequent  equitable  mor  - 
aage,  he  may  be  postponed  to  such  subsequent  equitable  mort- 
gagee (e).  These  cases  of  postponement  are  sometimes  treated  as 
instances  of  estoppel  in  pais  (/). 

An  equitable  mortgagee,  who  advanced  his  money  bona  fide^  with- 
out notice,  may  protect  his  equitable  estate  and  gain  priority  by 
obtaining  the  legal  estate,  under  the  doctrine  of  tacking ;(g) .and  it 
has  been  held  he  may  do  this  even  in  contemplation  of  the  debtors 
bankruptcy  (/<)• 

f,\  m   O    B     D     4<>4     11   A.   C.      Herrick  v.  Atwood,  2  De  G.  &  G.  37. 
[a)  14    u.    J5.    v.      -  ,  ^  See  Article,  Law  Quarterly  Be- 

20W  See  Eoberts  ,.  Croft,  24  B.  223,  view,  January   1897    and ^  Kckard  .. 

2  De  G.  &  J.  1  ;  Dixon  v.  Muckleston,  Sears,   2  Smith  L.   0     1896,  p.  284, 

pl     ...  Burrowes  v.  Lock,  vol.  1.  ante. 

,.)■  iTvard  ,  Maud,  4  B*  397.  to)  See   Botes    to    Mar*    «     Leo, 

WWaldroo    v.    Sloper,   1    Drew,  post ;  Barley  v.. *»™°- V™ >*  C£' 

)  J  25;    Taylor  v.  Eussell,  (1892)  A.  ^. 

1  Jo. 

(e)  Waldron    v.    Sloper,    1    Drew.  244. 
193      see    Adsetts    v.    Hives,    33   B.  (*)  Hiern  «.  Mxll    13  V.  12    ,  see 

52  ;  and  compare  as  to  legal  mortgages  also  Baynard  v.  Woolley,  20  B.  583. 
Clarke  v.  Palmer,  21  C.  D.  124  ;  Perry-  2 
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Equitable  mortgages  of  Land  in  Register  Counties. — An  equitable 
mortgagee  by  a  deposit  of  title-deeds  of  lands  in  Middlesex,  if  accom- 
panied by  a  memorandum  of  deposit,  is  within  the  provision  of  the 
Registration  Act  (a),  and  by  earlier  registration  of  the  memorandum 
accompanying  the  deposit,  even  on  the  same  day,  will  acquire  priority 
over  another  equitable  mortgagee  prior  in  date,  but  subsequent  in 
registration  (6).  A  mere  deposit  of  deeds  without  a  memorandum 
need  not  be  registered  in  Middlesex  (c). 

It  has  been  held  in  Ireland,  overruling  the  case  of  M'Kinney  v. 
Sproule  (d),  that  a  deposit  of  title-deeds  unaccompanied  by  any 
memorandum  in  writing,  was  outside  the  Registry  Acts,  and  the  fact 
that  another  man  got  a  subsequent  deed,  and  put  in  on  the  registry, 
did  not  give  him  a  better  equity  under  these  Acts  (e). 

But  where  in  a  registry  county,  a  prior  equitable  mortgagee  by 
deposit  accompanied  by  a  memorandum,  neglects  to  register  the 
memorandum,  and,  a  fortiori,  if  he  leave  a  great  number  of  the  deeds 
affecting  the  property  in  the  hands  of  the  mortgagor,  he  will  be 
postponed  to  a  subsequent  equitable  mortgagee  who  has  got  in  the 
rest  of  the  deeds  (/). 

Sect.  7  of  the  Yorkshire  Registries  Act,  1884  (g),  applies  to  an 
equitable  mortgage  by  deposit  of  deeds  whether  accompanied  by  a 
memorandum  or  not,  and  deprives  the  equitable  mortgagee  of 
priority,  as  against  any  assurance  for  valuable  consideration  which 
may  be  registered  under  the  act,  unless  and  until  a  memorandum 
thereof  has  been  registered  in  accordance  with  the  provisions  of  this 
section  (h).  See  further  on  this  subject  Notes  to  Le  Neve  v.  Le  N., 
post. 

8.  Privileges  and  Remedies  of  Equitable  Mortgagees. 
A  mere  depositee  of  a  lease  cannot  be  compelled  to  take  a  legal 
assignment  so  as  to   enable  the  lessor  to  sue  him   at  law  on  the 

(a)  7  Anne,  c.  20.  see  also  Be  Driscoll's  Estate,  1  Ir.  E. 

(6)  Neve  v.  Pennell,  2  Hem.  &  M.  Eq.  2S5 ;  Beilly  v.   Garnett,   7  Ir.  E. 

170;    Moore  v.   Culverhouse,    27    B.  Eq.  1 ;  Be  Stephen's  Estate,  10  Ir.  E. 

639  ;  Be  Wright's  Mortgage  Trust,  16  Eq.  282. 

Eq.   41;  Credland  v.  Potter,   18  Eq.  (/)  Be  Lambert's  Estate,  11  L.  E. 

350,    10  Ch.  8,   overruling  Wright  v.  Ir.  534,    13  L.   E.   Ir.  235,   241;  and 

Stanfield,  27  B.  8.  see  Agra  Bank  v.  Barry,  7  L.  E.  H.  L. 

(c)  See  Sumpter  v.  Cooper,  2  B.  &  135. 

Ad.  223,  226.  (g)  47  &  48  Vict.  c.  54. 

(d)  6  Ir.  E.  Eq.  445.  (A)  See  Battison  v.  Hobson,  (1896) 

(e)  Be  Burke's  Estate,  9  L.  E.  Ir.  W.  N.  (64)  6. 
24,  reversing  S.  C,  7  L.  E.  Ir.   57; 
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covenants  in  the  lease,  nor  is  he  liable  to  them  until  he  has  made 
\imself  legal  assignee  (a) ;  nor  will  the  case  be  altered  by  his  having 
entered  into  possession  of  the  premises  and  paid  the  rent  (6).  In 
such  case,  however,  though  not  liable  for  rents  and  covenants  he 
would  be  liable  in  respect  of  his  occupancy  as  tenant  (c). 

It_has_been  held  that  a  proviso  making  void  a  lease  upon  an 
assignment  does  not  apply  to  a  mere  deposit  of  it  (d). 

Bankruptcy. -And  upon  a  petition  in  bankruptcy  by  the  equitable 
mortgage  by  deposit  merely  of  a  lease  granted  to  the  bankrupt,  Ins 
executors,  administrators,  and  permissive  assigns,  with  a  covenant 
on  the  part  of  the  lessee  not  to  assign  without  licence  of  the  lessors, 
the  usual  order  for  sale  was  made  (e). 

A  judgment  registered  in  Ireland  as  a  statutory  mortgage  does  not 
merce  with  a  prior  equitable  mortgage  by  deposit  of  title-deeds 
Hence,  although  such  statutory  mortgage  may  have  been  avoided 
under  sect.  331  of  the  Irish  Bankrupt  and  Merchant  Act  18o7  (/) 
by  reason  of  a  petition  having  been  tiled  within  three  months  against 
the  judgment  debtor,  under  which  he  was  adjudicated  bankrupt,  it 
has  been  held  that  the  mortgage  by  deposit  of  deeds  still  remained 
a  security  unmerged  as  an  equitable  security  (g). 

An  equitable  mortgagee  by  deposit  may  on  the  bankruptcy  of  the 
depositor   seek   relief    either   in    the    Court   of    Bankruptcy    or   in 

Chancery  (h).  ,. 

A  mortgagee,  whether  legal  or  equitable,  is  a  secured  creditor 
within  the  meaning  of  the  Bankruptcy  Act,  1883-1890,  and  the 
rules  made  under  these  Acts. 

In  the  second  schedule  to  the  Act  of  1883,  rules  9  to  17  relate  to 

(.)  Moore,  „  Choat,  8  Si.  o08,  and  ffl  E,  p.  Cocks ,  « :  Deac   14  ;  *£ 

cae    there  cited;   and    Eobinson    ,.  Sherman     Buck 462;  f>  *■*«&> 

Eosher  1  Y.  &  C.  0.  0. 7 ;  Moore  v.  hole,    1  Bose,  432 ;  Doe  v.  Hogg    4 

5T  2  De  &  &  8m.  304,  2  Ph.  717,  Dow.  &  By.  226 ;  Dee  .  Lammg ^  By. 

overruling  Lneas  v.  Comertord,   IV.  *  X.  36 ;  M'Kay  v.  M'Nally,  4  L.  E. 

jnn.  235,  and  Flight  „.  Bentley,  7  Si.  Ir  438.                     (  ^  R  &  De 

149.  *>  '         * 

(b)  Moore  v.  Greg,  2  De  G.   &  Sin.      G.  539. 

304,  2  Ph.  717  ;  Newry  Eailway  Co.  (/)  20  &  81  Vic  .  c.  60 

v    Moss    14   B.   69;    Walters  v.  The  (g)  Re  Estate  of  Assignees  of  Elliott, 

Northern  Coal  Mining  Co.,  5  DeG.M.  8lrR.Eq.565 

&  G.  629  ;  Cox  ,.  Bishop,  8  De  G.  M.  &  (A)  Ex  p.  Hirst   Re  Wherly^ ,  1 LO; 

G.  815  ;  Wright  ,  Pitt,  12  Eci.  408.  D.  278  ;  White  ..  ^—^  ooo, 

(c)  2    Day?   Cony.    121,    4th    edit.  Waddell  v.  Toleman,  9  C.  D.  -12. 
(n.). 
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the   proof  of  debts   by   secured   creditors.      These   rules   are    thus 
summarised  in  Williams'  Bankruptcy,  Edition  1894,  p.  350.     "  The 
following  courses  are  open  to  a  secured  creditor  : — 
"  (1)  He  may  rely  on  his  security  and  not  prove. 
"  (2)  He  may  realise  his  security  and  then  prove  for  the  balance, 

Rule  9. 
"  (3)  He     may   surrender   his  security  and  prove  for  the  whole 

debt. 
"  (4)  He  may  state  in  his  proof  the  particulars  of  his  security, 
&c,"   and  then    set   a   value   on   it  and   prove   for  the 
balance. 
In  this  case  (4)  the  trustee  may  elect  to  redeem  the  security  at  the 
value  so  set  or  require  it  to  be  realised,  and  if  he  does  not  elect  the 
secured  creditor,  on  the  other  hand,  may  give  notice  requiring  the 
trustee  to  elect,  and  if  he  does  not  so  elect,  within  six  months  the 
mortgagee  becomes  entitled  to  the  property  free  from  redemption. 
(5)  There  is  another  remedy  which  is  often  the  most  convenient 
for  the  mortgagee  which  has  been  adopted  in  all  bank- 
ruptcy Acts  since  what  is  referred  to  as  Lord  Lough- 
borough's order  of  8th  March,  1794  (a),  and  which  is  now 
practically  embodied  in  Rules  73 — 77  of  the  Bankruptcy 
Rules  of  1886  and  1890,  similar  to  Rules  65—69  of  1883. 
These  empower  a  mortgagee  to  apply  to  the  Court  to  have 
his  security  realised.     Accounts  are  then  to  be  taken  and 
sale  ordered,  the  conduct  being  in  the  discretion  of  the 
Court;  the  proceeds  applied  in  what  may  be  found  due 
to  the  mortgagee,  and  if  not  sufficient  he  may  prove  for 
the  balance.     But  the  general  rule  in  bankruptcy  applies, 
that  no  interest  is  given  after  the   date  of  the  bank- 
ruptcy, (b). 
When  an  equitable  mortgagee  by  deposit  applies  to  the  Court  of 
Bankruptcy  to  realise  his  security,  the  conduct  of  the  sale  is  in  the 
discretion  of  the  Court.     As  a  general  rule  where  the  security  is 
sufficient  the  conduct  of  the  sale  will  be  given  to  the  trustee,  but 
where  the  security  is  insufficient  the  conduct  of  the  sale  will  be  given 
to  the  mortgagee  ;  in  either  case,  the  costs,  charges,  and  expenses  pre- 
viously incurred,  will  be  a  first  charge  upon  the  proceeds  of  the  sale  (c). 

(a)  Ex  p.  Badger,  4  V.  165  ;  Ex  p.  Ch.  639. 

Eamsbottom,  2  Mont.   &  A.  79 ;    Ex  (c)  Be  Jordon,  Ex  p.  Harrison.  13 

p.  Penfold,  4  De  G.  &  Sm.  282.  Q.  B.  D.  228. 

(6)  Be  London,    &c,   Co.,  (1892)   1 
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TSIo  order  for  a  sale  will  be  made  if  the  deposit  of  deeds  was  made 
for  improper  purposes,  as,  for  instance,  under  the  old  law  to  secure  future 
■costs  to  a  solicitor  (a),  especially  if  made  shortly  before  the  bank- 
ruptcy (6),  or  if  the  money  were  advanced  to  a  trustee  with  the  know- 
ledo-e  that  he  was  about  to  commit  a  breach  of  trust,  by  applying  it  for 
his&own  purposes  (c) ;  or  when  the  bankruptcy  closely  followed  upon 
the  deposit  so  as  to  raise  a  presumption  of  fraudulent  preference  (d). 

In  the  case  of  a  stale  demand,  as  where  there  was  no  memorandum, 
the  deposit  of  deeds  had  been  made  twelve  years  before,  and  the 
bankrupt  dead,  the  Court  has  refused  to  make  the  usual  order  for  a 
:sale  (e),  but  an  inquiry  has  been  directed  as  to  the  circumstances 
attending  a  doubtful  deposit  (/). 

In  bankruptcy,  an  equitable  mortgagee,  except  where  he  has 
actually  received  the  rents  (g),  when  he  will  not  be  required  to 
refund  (h),  is  entitled  to  them  from  the  time  only  of  the  order  for 
sale  which  is  considered  equivalent  to  the  appointment  of  a 
receiver  (t).  Notice  to  the  tenants  to  pay  rent  to  the  mortgagee  does 
not  alter  the  rule  (k). 

An  equitable  mortgagee  is  also  entitled  to  the  growing  crops  on 
land  in  the  mortgagor's  occupation  from  the  date  of  his  application 

for  a  sale  (I). 

As  to  a  sale  in  bankruptcy  of  property  comprised  in  an  equitable 

mortgage,  see  further  Robson  on  Bankruptcy  (m),  and  see  Re  Jordan, 

Ex  parte  Harrison  (n). 

Where  a  trustee  had  been  appointed  under  the  Act  of  1869,  it  was 

held  an  equitable   mortgagee  might,  instead  of  applying  in  bank- 
fa)  Ex  p.   Wake,  2    Deac.    352,    3       223;  Garry  v.   Sharratt     10  B.   &  0. 

Mont.  &  A.  329.  716;  Pope  •.  Biggs,  4  Man.  &   By. 

(b)  Ibid  198>  9  B.  &  C.  245. 

(c)  Ex  p.  Turner,  9  Mod.  418.  (0  Ex  p.  Bignold,  2  M.  &  A.   16  ; 

(d)  Exp.  Dewdney,  4  D.  &  C.  181 ;      Ex  p.  Carlon,  3  M.  &  A.  328   2  Deac. 
A,  Morgan,  1  Mont.  D.   &  De  G.       333;  Ex  p.  Thorpe   3  Deac.   So,  3  M 
116;  Exp   Clontev,  3  Mont.  D.  &  De      &  A.   441.     See  Eobson,  Bankruptcy 
G.   187:  Exp.  Wake,  2  Deac.  352;       (1894),  p.  382. 

Ex  p.  Ainsworth,   2  Deac.  563;    sed  (ft)  top.  BurreU  3  M    &  A.  439; 

Vide  Exp.  Heathcote,  2  Mont.   D.  &  Exp.  Scott,  31.  & ^A  592. 

De  q.  ni  (I)  Ex  p.  Bignold,  2  G.  &  J •  273, 

(e)  W-  Jones,  3  M.  &  A.  152.  sed    vide     Ex   p.    Alexander,     ibid., 
(/)  Exp.  Clouter,  7  Jur.  135.  275. 

(g)  Ex  p.  Williams,  13  W.E.  (Bkcy.)  (m)  1894,  7th  edit.,  pp.  339-350. 

56l}  («)  13  Q.  B  D.  228. 

(h)  Sumpter  v.  Cooper,  2  B.  &  Ad. 
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ruptcy,  proceed  in  ChaDcery  against  the  trustee  for  the  purpose  of 
having  the  security  realised,  the  jurisdiction  in  Chancery  not  being 
taken  away  by  the  Bankruptcy  Act,  1869  (a).  And  that  a  second 
equitable  mortgagee  may  commence  an  action  against  the  liquidating 
trustee  of  the  mortgagor,  and  the  first  mortgagees,  claiming  an 
equitable  charge  on  the  property,  redemption  against  the  second 
mortgagees,  and  if  necessary  foreclosure  (6).  But  that  the  trustee 
ought  not  to  raise  objections  to  the  exercise  of  jurisdiction  by  the 
Court  of  Bankruptcy  if  the  mortgagee  is  willing  to  submit  to  it  (c). 

Bale,  foreclosure,  &c. — Considerable  doubt  having  arisen  whether 
the  remedy  of  a  mortgagee  by  deposit  of  deeds  with  or  without  a 
memorandum  was  confined  to  sale  or  extended  to  foreclosure,  it  is  now 
settled  that  the  remedy  by  foreclosure  is  available  (d). 

In  Carter  v.  Wake  (e),  Jessel,  M.R.,  says,  when  there  is  a  deposit 
of  deeds,  the  Court  treats  that  as  an  agreement  to  execute  a  legal 
mortgage,  and  therefore  as  carrying  with  it  all  the  remedies  incident 
to  such  a  mortgage. 

Generally  for  notes  on  remedies  applicable  as  well  to  equitable  as  to 
legal  mortgages,  see  notes  to  Howard  v.  Harris,  ante. 

An  equitable  mortgagee  may  obtain  a  receiver  (/),  and  he  will  be- 
entitled  to  one  on  motion  before  the  hearing,  on  showing  the  posses- 
sion of  deeds,  which  raises  a  prima  facie  presumption  that  the 
deposit  was  made  for  the  purpose  of  securing  an  advance  of 
money  (g). 

And  in  an  action  by  an  equitable  mortgagee  for  sale  or  foreclosure, 
the  Court  may  grant  an  interim  injunction  to  restrain  dealing  with 
the  legal  estate  till  the  next  motion  day,  on  an  ex  parte  application 
by  the  plaintiff  if  there  be  ground  for  believing  that  the  defendant 
intends  to  part  with  the  legal  estate  pendente  lite  (h). 

(a)  White  v.   Simmons,  6  Ch.  555  ;  205. 

Exp.  Pannell,  6  C.  D.   335  ;  Waddell  (e)  4  C.  D.  p.-606. 

v.  Toleman,  9  C.  D.  212.  (/)  Curling  v. Townshend,  19  V. 633; 

{b)  Ex  p.  Hirst,   tfeWherly,    11   C.  Shakell  v.  Duke   of    Marlborough,  4 

D-  278.  Madd.  463 ;    Anderson  v.  Kemshead, 

(c)  Exp.  Fletcher,  Be  Hart,  9  C.  D.  16  B.  329. 

381.  (g)  Bodger  v.   B.,  11  W.  E.   (V.-C. 

(cl)  Seton,  5th  edit.,  p.  1705  ;  James  K.)  160. 

v.  J.,  16  Eq.   153,  21  W.  B.   522,   and  (/<)  London  &  County  Banking  Co. 

authorities  there  collected ;  Backhouse  v.  Lewis,  21  C.  D.  490;  Spiller  v.  S., 

v.  Charlton,  8  C.  D.  444 ;  Samble  v.  3   Swans.    556  ;    Hadley    v.    London 

Wilson,   5  N.  B.   395;    York    Union  Bank  of  Scotland,  3  De  G.   J.   &  S. 

Banking    Co.    v.    Artley,    11    C.    D.  63. 
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The  positioD  and  remedies  of  an  equitable  mortgagee,  since  the 
Judicature  Acts,  when  the  mortgagor  has  died  and  his  estate  is 
insolvent,  are  similar  to  those  in  the  case  of  a  legal  mortgage,  as  to 
which  see  notes  to  Howard  v.  Harris. 

In  cases,  however,  where  the  mortgagor  died  before  the  Act  came 
into  operation,  it  was  held  that  the  mortgagee  was  entitled,  without 
prejudice  to  his  security,  to  prove  for  and  take  a  dividend  upon  the 
entire  debt,  so  that  he  did  not  ultimately  receive  more  than  twenty 
shillings  in  the  pound  from  all  sources  (a). 

It  has  been  held  in  Ireland  that  an  equitable  mortgagee  by  deposit 
of  a  lease  relating  to  lands  there,  where  the  lessee  has  been  evicted 
for  nonpayment  of  rent  under  the  Irish  Ejectment  Acts,  might  file  a 
bill  for  redemption  against  the  landlord  (6). 

Where  there  has  been  a  mere  equitable  mortgage  of  a  policy  of 
assurance  on  the  life  of  the  mortgagor,  the  assurance  company  are 
upon  his  death  justified  in  refusing  to  pay  the  policy  moneys  to  the 
mortgagee  save  with  the  consent  of  the  legal  personal  representative 
of  the  mortgagor  (c)  ;  and  if  there  be  none  the  mortgagee  himself 
could  take  out  administration  to  the  deceased  debtor  (d) ;  he  might, 
however,  obtain  an  order  for  payment  of  the  policy  money  by  action 
in  the  Chancery  Division,  and  in  one  case  he  was  allowed  to  do  so 
in  the  absence  of  the  legal  personal  representative  of  the  mortga- 
gor (e).  In  a  subsequent  case  the  C.  A.  expressed  surprise  that  such 
a  decree  should  have  been  made  in  the  absence  of  such  representa- 
tive  (/). 

And  it  has  been  held  that  in  such  cases  where  the  default  or  delay 
in  payment  of  the  policy  moneys  was  caused,  not  by  the  company,, 
but  by  the  mortgagee's  neglect  to  clothe  himself  with  the  legal  title 
to  the  money,  interest  will  not  commence  to  run  till  the  order  for  pay- 
ment of  the  principal  has  been  made  (g). 

(a)  Bhodes  v.  Moxhay,  10  W.  E.  (/)  Webster  v.  British  Empire  Mu- 
(V.-C.  S.)  103.  tual  Life  Assurance  Co.,  15  C.  D.  169, 

(b)  Geraghty  v.  Malone,  3  Dr.  &  180 ;  sed  vide  Curtius  v.  Caledonian. 
War.  239,  1  H.  L.  Cas.  81.  Fire  and  Life  Insurance  Co.,  19  C.  D. 

(c)  Crossley  v.  City  of  Glasgow  Life  534  ;  and  see  Annual  Practice  (1897), 
Assurance  Co.,  4  0.  D.  421 ;  Webster  Order  XVI.,  r  46,  p.  423;  and  Re 
v.  British  Empire  Mutual  Life  Assur-  Bicherson,  (1893)  3  Ch.  146. 

ance  Co.,  15  C.  D.  169.  (g)  Webster  v.  British  Empire  Mu- 

(d)  Webster  v.  British  Empire  Mu-  tual  Life  Assurance  Co.,  15  C.  D.  169, 
tual  Life  Assurance  Co.,  15  C.  D.  overruling  on  this  point  Crossley  v. 
177.  City  of  Glasgow  Life  Assurance  Co., 

(e)  Crossley    v.    City    of    Glasgow  3  C.  D.  421. 
Life  Assurance  Co.,  4  C.  D.  421. 
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By  the  recent  statute  of  1896  (a)  life  assurance  companies  are 
enabled  to  pay  policy  moneys  into  Court  when  in  the  opinion  of  the 
board  of  directors  no  sufficient  discharge  can  otherwise  be  obtained. 
^  An  equitable  mortgagee  by  deposit  of  deeds  is  not  deprived  of  his 
right  to  recover  his  debt  by  his  inability  to  produce  either  the  deeds 
■deposited  or  the  memorandum  of  deposit,  when  the  Court  believes 
that  there  was  such  a  deposit,  and  that  the  deeds  have  been  really 
lost  (6)  ;  but  he  may  lose  his  lien  by  voluntarily  parting  with  the 
■deeds  (c). 

(a)  59  Vict.  c.  8.  W.)  1019. 

(b)  Baskett  v.  Skeel,  11  W.  E.  (V.-  C.  (c)  Re  Driscoll,  1  Ir.  E.  Eq.  285. 
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1670.     2  Ventris,  337  (a). 


Tacking  Incumbrances. 

second   mortgage,  afterwards    buy  d 

though  it  be  ,««,  ^^rth"  tortgV,   having 

T48! L'J tol        or  IS  and  having  the  law  on  his  side, 

obtained  the  hist  mon&ci0o  Driority  over 

and  eqnal  equity,  he  shall  thereby  squeeze  out  and  gam  prio     y 

the  second  mortgagee. 
A  BILL  in  Chancery  was  brought  by  Marsh,  and  an  answer  put  in 

"case  was  thus  :-One  English,  being  seised  of  the  manor  of 
M  and  of  the  manor  of  Monfield,  in  ««)  mortgage s  pa *rf  the 
manor  of  Wicksall  to  Burrell  for  1.000L  Afterwards,  in  1655  he 
pledges  a  statute   to   Burrell   ef  8001,   for  the   payment  of 

^Afterwards,   in   1662,  English   mortgages   both   these   manors  to 

MlftlTdsf°L7S  English  mortgages  the  manor  of  Wicksall  to 
Lef  for2  000"  Lee  LvLg  no  notice  of  tke  former  rwrtgages. 
uImZL   Duppas  death,  her  executors  brought  acttons  o 
1(b)  Alter  mis.  a.  pi  foreclosure  against 

ejectment  against  English,  and  filed  tten  b  ^ 

hiffi       In   Michaelmas  Term,  1667 -J^^  ^\  cesset 
lection  against  Jnm   a    the   sm    o  ^  ^^ 

^tecuiio  until  May,   lbb8  proceedings  at  law,  upon 

English  obtained  an  injunction  against  the  Procee™°S  .     J ou 

the  judgment  in  ejectment,  until  hearing  or  another  ord* ,  and 
the  5th  of  June,  1668,  a  decree  ™- ^"t  £  of 
redeem  within  a  twelvemonth,  or  be  foreclosed.     On 

W  S.O.,!  Oh.  Ca.  1ft  3  Oh.  Hep.      *«  ^  Oh.  O^w^re 

»62. 

<?,)  This  statement  within  brackets      given. 
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November,  1G68,  the  Master  reported,  that  8,530Z.  14s.  would  be 
payable  to  the  plaintiffs  on  the  6th  of  June,  1669. 

On  the  27th  of  November,  1668,  Lee,  by  the  advice  of  counsel, 
purchases  in  the  two  incumbrances  to  Burrell,  viz.,  the  mortgage  of 
part  of  the  Manor  of  Wicksall,  and  the  statute. 

On  the  5th  of  February,  1669,  the  Master's  report  was  confirmed. 
And  now  Marsh,  executor  of  Duppa,  sues  Lee,  who  pleads  this  whole 
matter.] 

My  Lord  Keeper,  Sir  Orlando  Bridgeman,  assisted  by  Hole, 
Chief  Baron,  and  Justice  Rainsford,  held,  that  Lee  might  make  use 
of  these  incumbrances  to  protect  his  own  mortgage.  For  they  said, 
that  he  had  both  lata  and  equity  for  him. 

First,  he  had  law ;  for  that  he  had  a  precedent  mortgage  in  1649 
(which,  indeed,  was  but  upon  part),  and  also  the  statute  in  1655;  so 
that,  while  these  remained  in  force,  Marsh  could  not  come  in. 

Next,  he  had  equity ;  for  he  having  a  subsequent  mortgage,  yet  it 
being  without  notice,  he  ought  to  be  relieved  in  this  Court.  And, 
therefore,  my  Lord  Chief  Baron  put  the  case,  as  if  the  first  mortgage 
had  been  of  the  manor  of  Wicksall  to  Burrell,  and  afterwards  it  had 
been  mortgaged  to  Duppa,  and  afterwards  to  Lee,  not  having  notice  ; 
if  afterwards  Lee  bought  in  Burrell's  mortgage,  he  shall  hold  the 
estate  against  Duppa,  until  he  be  satisfied  for  both  the  money  which 
he  paid  Burrell,  and  also  his  own  money  lent  upon  the  last  mort- 
gage :  and  for  that  he  said,  that  it  had  been  so  adjudged  in  Camera 
Scaccarii,  in  the  Court  of  Equity,  since  the  King  came  in,  in  one 
Shelley's  Case. 

Next,  he  put  the  case  of  the  statute,  which  English  entered  in  to 
Burrell,  in  1655,  and  was  afterwards  bought  by  Lee  from  Burrell. 
He  held,  that  Duppa  shall  not  bring  Lee  to  any  account  upon 
this  statute  here  in  equity,  any  otherwise  than  he  may  do  at  common 
law. 

Nota.  It  was  agreed  that  the  lands  were  extended  upon  the 
statute  at  the  third  part  of  the  true  value.  Now,  at  common  law, 
the  conusor,  or  he  that  claims  under  him,  must  bring  a  scire  facias 
ad  computand,  as  in  the  4  Co.  69  b.  But  then  the  conusee  shall 
not  account  according  to  the  true  value,  but  according  to  the 
extended  value,  and  also  for  the  whole  statute  :  and  if  the  conusee  is 
satisfied  by  the  extended  value,  the  conusor  shall  recover ;  or  if  the 
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conusor  will  pay  down  the  rest  of  the  money  which  is  behind,  with 
damages,  he  shall  also  recover.  But  if  the  conusor  will  sue  the 
conusee  in  a  court  of  equity,  then  he  shall  bring  him  to  account 
for  what  he  hath  received  of  the  profits  above  the  extended  value. 

Now  then  our  case  here  is  somewhat  more,  for  Lee  has  also  equity 
on  his  side,  and  therefore  Duppa  shall  not  bring  him  to  account  for 
what  he  has  received  above  the  extended  value,  unless  he  has  also 
received  enough  to  satisfy  his  own  mortgage  of  2,000L,  as  well  as  the 
statute  ;  and  therefore,  if  Marsh  will  take  off  this  statute  by  a  suit  in 
this  Court,  he  must  be  content  that  Lee  doth  account  upon  the 
extended  value  for  the  whole  8001.  and  damages. 

Secondly,  they  held,  that  whereas  part  of  the  manor  of  Wicksall 
was  mortgaged  to  Burrell,  but  that  now  the  whole  manor  was  mort- 
gaged to  Lee,  that  yet  the  first  mortgage  should  not  extend  to 
protect  more  than  that  part  of  the  manor  which  was  first  mortgaged 
to  Burrell. 

And  my  Lord  Chief  Baron  Hale  put  the  case  thus : — If  a  man  is 
seised  of  sixty  acres,  and  mortgages  twenty  to  A.,  and  then  mortgages 
the  whole  to  B.,  and  then  mortgages  the  whole  to  C.  and  afterwards 
C.  purchases  in  the  first  mortgage,  that  shall  not  protect  more  than 
the  twenty  acres ;  but  it  shall  protect  those  twenty  acres  so  as  B. 
shall  never  recover  that,  until  he  pay  C.  all  the  money  upon  the  first 
and  last  mortgage. 

But  Hale  said,  that  he  thought  that  in  this  case,  inasmuch  as  the 
mortgage  to  Lee  (a)  was  only  of  part  of  Wicksall,  that  therefore 
Marsh  might  bring  Lee  to  an  account  upon  the  extended  value, 
whereupon  these  two  manors  were  extended  upon  the  statute ;  and 
if  Lee  had  received  the  money  due  upon  the  statute,  by  receiving  of 
the  profits  according  to  the  extended  value,  or  if  she  will  pay  down 
the  residue  of  the  money  due  upon  the  statute,  or  if  she  will  pay 
down  so  much  as  the  proportion  will  come  to  for  Monfield,  that  then 
she  may  discharge  the  manor  of  Monfield. 

But  then  my  Lord  Keeper  asked  him  how  he  would  have  it 
appointed  (b),  and  how  much  should  be  laid  upon  Monfield,  and 
how  much  upon  Wicksall  \  for  that  part  of  Wicksall  is  under  that 
extent. 

(a)  That    is    to   say  the  mortgage      rell. 
which  Lee  took  as  assignee  of  Bur-  (6)  Qy.  "Apportioned." 
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To  which  Hale  answered,  that  if  Marsh  did  sue  Lee  for  the  dis- 
charge of  this  statute  from  Monfield,  that  Monfield  should  be 
discharged  by  her  paying  down  as  much  as  the  proportion  comes  to, 
or  when  Lee  shall  have  received  so  much  according  to  the  extended 
value,  and  that  he  thought  there  might  be  a  proportion  found  out 
by  the  Court. 

Nota.  Sir  H.  Finch  (a),  counsel  for  Lee,  cited  Primate  and  Jack- 
son's case  (b),  Grove  and  Groves  case  (c),and  Mrs.  Calany's  case(d), 
all  which  were  resolved  in  this  Court — That  a  purchaser  or  mort- 
gagee coming  in  upon  a  valuable  consideration,  without  notice,  and 
purchasing  in  a  precedent  incumbrance,  it  shall  protect  his  estate 
against  any  person  that  hath  a  mortgage  subsequent  to  the  first, 
though  before  the  last  mortgage,  though  he  purchased  in  the  incum- 
brance after  he  had  notice  of  the  second  mortgage. 


NOTES. 

1.  Generally. 

Statutory  alterations,  p.  112. 

2.  Eules  as  to  tacking  in  Brace  v.  Duchess  of  Marlborough,  p.  112. 

First  Ride.     Third  mortgagee  buying  in  first,  p.  112. 

When  legal  estate  is  affected  with  a  Trust,  p.  116. 
"What  legal  interest  is  sufficient  for  protection,  p.  123. 
Where  two  securities  are  not  held  in  the  same  right,  p. 
12.'». 
Second  Ride.     Judgments  not  being  liens  on  land  cannot  be  tacked,   p. 
125. 
Security  not  being  a  Hen  on  land,  p.  129. 
Against  whom   debts  not  being  liens   may  be  tacked,  p. 
130. 
Third  Ride.     First  mortgagee  lending  further  sum  on  judgment,  p.  131. 
Against  whom  a  mortgagee  may  tack  debts  not  being  liens, 
p.  131. 
Sixth  Ride.     Money  must  be   lent  without  notice  of  mesne  mortgage, 
p.  133. 
Mortgage  to  secure  further  advances,  p.  134. 
Seventh  Ride.  Where  the  legal  estate  is  outstanding  incumbrances  paid 

according  to  priority,  p.  137. 
Eighth  Rule.     To  complete  title  to  tack  legal  estate  or  best  right  to  call 
for  it  necessary,  p.  138. 

(or)   Afterwards    Earl    of    Notting-  (c)  Churchill  v.  Grove,  Nels.  Eep. 

ham.  89,  1  Ch.  Ca.  35. 

(b)  Hardres  Eep.  nom.  Hedworth  v.  (d)  Higgon  v.  Sydall,  Calamy,  and 

Primate.  Others,  1  Ch.  Ca.  149. 
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3.  As  to  the  time  at  which  an  incumbrance  sought    to  be  tacked  can  be 

acquired,  p.  142. 

4.  Consolidation  of  mortgages,  p.  143. 


1.  Generally. 

This  doctrine,  sometimes  called  the  creditor's  "tabula  in 
naufragio,"  forms  a  branch  of  the  defence  of  purchaser  for  value 
without  notice  having  the  legal  estate.  In  this  note  it  is  only 
proposed  to  discuss  the  case  of  tacking  proper,  i.e.  where  (as  in 
the  principal  case  of  Marsh  v.  Lee),  the  equitable  incumbrancer  has. 
advanced  his  money  without  notice  of  some  prior  incumbrance, 
which  he  claims  to  oust  by  subsequently  getting  in  the  legal  estate. 
The  cases  in   which  the   money  is   paid  when   the  legal  estate  is 

obtained,  post. 

The  doctrine  has  been  the  subject  of  unfavourable  comment,  both 
in  modern  and  old  cases  ;  but  it  has  always  been  treated  as  estab- 
lished, subject  to  certain  distinctions  as  to  the  circumstances  affecting 
the  legal  estate  which  involve  some  nicety  (a). 

The  foundation  for  the  doctrine  is  thus  explained  by  Hardwicke, 
C     in    Worthy   v.    Birkhead  (b),    where    after    stating    that    the 
equity  was  established  in  Marsh  v.  Lee  by  Lord  Hale,  and  that  he 
crave  it  the  term  of    the  "creditor's    tabula  in  naufragio;'  pro- 
ceeded :  "  That  is  the  leading  case.     Perhaps  it  might  be  going  a 
o-ood  way  at  first;  but  it  has  been  followed  ever  since,  and,  I  believe, 
was  rightly  settled,  only  on  this  foundation,  by  the  particular  consti- 
tution^ the  law  of  this  country.     It  could  not  happen  in  any  other 
country  but  this;    because  the  jurisdiction  of  law  and  equity    is 
administered  here  in  different  Courts,  and  creates  different  kinds  of 
rights  in  estates  ;  and,  therefore,  as  Courts  of  equity  break  in  upon 
the  common  law,  where  necessity  and  conscience  require  it,  still  they 
allow  superior  force  and  strength  to  a  legal  title  to  estates  ;  and,  there- 
fore, where  there  is  a  legal  title  and  equity  of  one  side,  this  Court 
never  thought  fit  that  by  reason  of  a  prior  equity  against  a  man  who 
had  a  legaf  title,  that  man  should  be  hurt  ;  and  this  by  reason  of  that 
force  this  Court  necessarily  and  rightly  allows  to  the  common  law 
and  to  legal  titles.     But  if  this  had  happened  in  any  other  country, 
it  could  never  have  made  a  question ;  for,  if  the  law  and  equity  are 

(a)  See  remarks  of  Lord  Blackburn      698. 
in  Jennings  v.  Jordan,   6  App.   Cas.  (fc)  2  V.  571. 
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administered  by  the  same  jurisdiction,  the  rule  qui  prior  est  tempore 
potior  est  jure,  must  hold  "  (a). 

Although,  however,  under  the  Judicature  Act,  law  and  equity  are 
now  administered  together  in  the  High  Court ;  yet  in  all  cases  the 
rules  of  equity  are  to  prevail  (b),  and  the  law  of  tacking  does  not 
appear  to  have  been  altered  thereby. 

Statutory  Alterations. — By  the  Yorkshire  Registries  Act,  1884  (c), 
tacking  is  abolished  as  to  lands  in  the  three  Ridings. 

As  to  other  lands  in  England,  tacking  was  temporarily  abolished  by 
sect.  7  of  the  Vendors  and  Purchasers  Act,  1874  ((?),  from  the  com- 
mencement of  the  Act,  i.e.,  7th  of  August,  1874,  but  this  was  repealed 
as  to  England  by  the  Land  Transfer  Act,  1875  (e),  s.  129,  as  from 
the  date  at  which  it  came  into  operation,  except  as  to  anything  duly 
done  thereunder  before  the  commencement  of  the  Act,  i.e.,  1st  of 
January,  1876  ;  and  as  to  Ireland,  it  was  repealed  by  sect.  73  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (/). 

2.  Rules  as  to  Tacking  in  Brace  v.  Duchess  of  Marlborough  (g). 

These  rules  are  stated  by  Jehyll,  M.R.,  in  the  above  case,  and  so 
far  as  now  material  are  set  out  in  the  following  note. 

First  Eule. — The  first  rule  laid  down,  within  which,  indeed,  the 
principal  case  falls,  is,  "  that  if  a  third  mortgagee  [without  notice  of 
the  second  mortgage  when  he  advanced  his  money  (li)\  buys  in 
the  first  mortgage,  though  it  be  'pendente  lite,  pending  a  bill  brought 
by  the  second  mortgagee  to  redeem  the  first,  yet  the  third  mortgagee 
having  obtained  the  first  mortgage,  and  got  the  law  on  his  side,  and 
equal  equity,  he  shall  thereby  squeeze  out  the  second  mortgagee  ; 
and  this  the  Lord  Chief  Justice  Hale  called  a  '  plank  '  gained  by  the 
third  mortgagee,  or  tabula  in  naufragio,  which  construction  is  in 
favour  of  a  purchaser,  every  mortgagee  being  such  pro  tanto." 

This  rule  was  also  held  applicable  where  a  third  mortgagee,  having 
advanced  his  money  without  notice  of  the  second  mortgage,  purchases 

(«)  See  the  remarks  of  Page-Wood,  (c)  47  &  48  Yict.  c.  54,  amended  by 

Y.-C,  in  Eooper  v.  Harrison,  2  Kay  48  &  49  Yict.  c.  25,  s.  5. 

&  J.  108,   109.      And  cf.  Kindersley ,  (d)  37  &  38  Yict.  c.  28. 

Y.-C,  in  Eice  v.  E.,  2  Drew.  73,  cited  (ej  38  &  39  Yict.  c.  87. 

in  Mackreth  v.  Symmons,  post.  (/)  44  &  45  Yict.  c.  41. 

(6)  See  Judicature  Act,  1873,  ss.  24,  {g)  2  P.  W.  491. 

25.  (/')  See  Eule  6,  ibid.,  infra. 
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and  takes  an  assignment  of  a  precedent  statute  or  judgment,  for  as 
lono-  as  these  are  in  force  the  mesne  incumbrancer,  as  is  laid  down  in 
the  principal  case,  "  cannot  come  in  "  (a). 

It  was  even  held  that  such  legal  advantage  might  be  obtained  by 
dishonest  means,  as  by  a  purchase  of  the  legal  title  at  a  fraudulent 
undervalue  from  persons  ignorant  of  their  rights  (&),  by  the  theft  of  a 
.statute  (c)  ;  and  though  these  cases  would  not  now  be  followed  (d),  it 
has  always  been  treated  as  clear  that  the  purchaser  may  take 
the  legal  estate  after  notice  of  the  mesne  incumbrance,  with  the 
exceptions  hereinafter  mentioned  in  certain  cases  of  trust,  pro- 
vided he  paid  his  money  before  notice,  and  that  by  lending  the 
money  without  notice  he  becomes  an  honest  creditor,  and  acquires 
the  right  to  protect  his  debt.  And  he  is  not  compelled  to  look  for 
this  protection  till  his  debt  is  in  danger  of  being  prejudiced,  and 
therefore,  when  that  danger  is  just  discovered  to  him  (whether  it  be 
by  a  suit  in  equity,  or  by  any  extrajudicial  means),  as  the  honesty 
of  his  debt  is  not  affected  by  the  discovery,  so  the  rights  of  protect- 
ing that  debt,  and  the  efficacy  of  such  protection,  are  not  prejudiced. 
Hence  arose  the  rule  which  permitted  the  subsequent  incumbrancers 
to  purchase  -pendente  lite  (e). 

Notice,  moreover,  of  his  advance  given  by  the  second  to  the  first 
mortgagee,  will  not  prevent  the  third  mortgagee,  who  lends  his 
money  without  notice  thereof,  from  obtaining  a  transfer  of  and  tacking 
his  mortgage  to  the  first,  the  first  being  a  subsisting  and  not  a 
satisfied  mortgage  (/). 

Where  the  person  claiming  to  tack  is  a  subsequent  incumbrancer 

(a)  Higgon  v.  Syddal,  2  P.  W.  492,  Huntington  v.  Greenville,  1  Vern.  49 ; 

•cited ;  Edmunds   v.   Povey,    1    Vern.  Hawkins  v.  Taylor,  2  Vern.  29  ;  Bel- 

187.  chier  v.  Kenforth,  5  Bro.  P.   C.   292, 

(&)  Culpepper's  Case,  cited  in  San-  Toml.    ed. ;    Turner    v.   Richmond,  2 

ders    v.    Deligne,    Freem.   Ch.   Kep.  Vern.  81 ;  Willoughby  v.  W.,  1  T.  E. 

123.  773  ;  Eobinson  v.  Davison,  1  Bro.  Ch. 

(c)  Sir  John  Fagg's  Case,  1  Vern.  63 ;  Spencer  v.  Pearson,  24  B.  266 ; 
52,  cited ;  S.  C,  nom.  Sherly  v.  Fagg,  Bates  v.  Johnson,  Johns.  304  ;  Be 
1  Ch.  Ca.  68,  2  Vern.  159,  cited ;  and  EusseU  Eoad  Purchase  Moneys,  12 
see  Siddon  v.  Charnells,  Bunb.  298.  Eq.  78 ;  and  see  Sharpe  v.  Foy,  4  Ch. 

(d)  Carter    v.     C,    3    Kay    &    J.       35. 

€36  ;  see  also  Huntington  v.  Green-  (/)  Peacock  v.  Burt,  4  L.  J.  (N.  S.) 

ville,  1  Vern.  49  ;  Mocatta  v.  Bell,  24  Ch.  33  ;  overruling  the  doubt  thrown 

E.  585.  out  by   Lord    Eldon  in  Mackreth  v. 

(e)  Per  Lord  Keeper  Henley,  in  Symmons,  15  V.  335 ;  and  see  Bates  v. 
Belchier  v.  Butler,   1  Ed.  529  ;    and  Johnson,  John.  304. 

see  Wortley  v.  Birkhead,   2  V.  574 ; 
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who  advanced  his  money  without  notice  of  the  incumbrance  that  he 
claims  to  oust,  it  has  been  held  that  he  may  rely  on  the  legal  estate 
acquired  after  a  suit  for  foreclosure  or  for  settling  priorities  has  been 
commenced,  if  no  decree  has  been  made,  though  the  first  mortgagee 
may  have  by  answer  in  the  suit  submitted  to  assign  to  the  plaintiff  on 
payment  (a),  but  not  if  the  legal  estate  be  acquired  after  decree  (6). 

And  though  it  is  necessary  and  is  expressed  in  the  rule  that  the 
person  claiming  to  tack  must  in  the  first  instance  have  advanced  his 
money  without  a  notice,  still  a  purchaser  or  incumbrancer  for  valuable 
consideration,  with  notice,  from  or  under  a  person  who  bought  with- 
out notice,  may  shelter  himself  under  the  first  purchaser,  for 
otherwise  a  bond  fide  purchaser  would  be  unable  to  deal  with  his- 
property  fully  (c). 

In  the  East  Grinstead  case  (d),  it  was  held  that  there  was  an 
exception  to  this  in  the  case  of  a  charity,  but  in  Attorney -General 
v.  Wilkins  (e),  Romilly,  M.R.,  applied  the  doctrine  in  the  case  of  a 
charity. 

And  it  seems  that  where  a  person  has  lent  his  money  upon  the 
security  of  land,  although  the  security  taken  is  in  the  form  of  a 
conveyance  upon  trust  to  sell  and  pay  the  sum  advanced,  he  may 
by  obtaining  a  transfer  of  the  first  mortgage  gain  priority  over  an 
intermediate  incumbrancer  (/). 

But  where  a  first  mortgagee,  having  notice  of  a  second  equitable' 
mortgage,  on  the  sale  of  the  mortgaged  property  with  the  concurrence 
of  the  mortgagor  'pays  the   balance  of  the   purchase  money  after 
deducting  his  principal,  interest,  and  costs  to  the  mortgagor,  he  will 
be  liable  to  the  second  mortgagee  to  the  extent  of  such  balance  (g). 

The  doctrine  of  tacking  has  been  recognised  and  applied  in  many 
modern  cases :  in  Bates  v.  Johnson  (h),  a  mortgagee  fraudulently 
concealing  a  trust  mortgaged  to  A.  by  a  legal  first  mortgage,  and  to 
B.  by  a  second  equitable  mortgage,  a  suit  being  commenced  by  the 
cestui  que  trustent  to  establish  the  trust,  B.  not  only  with  notice  of 
the  trust  but  -pendente  lite  paid  and  took  a  transfer  of  the  first 
mortgage,  and  it  was  held  that  he  was  entitled  to  tack  his  second 

(a)  Belchier  v.  Butler,  1  Eden,  523,  (e)  17  B.  285. 

5  Bro.  P.  C,  Toml.  ed.,  p.  292.  (/)  Spencer  v.  Pearson,  24  B.  266. 

(b)  Wortley  v.  Birkenhead,  2  Y.  jun.  (g)  West  London  Commercial  Bank& 
571.                                                                   Reliance  Permanent  Building  Society, 

(c)  Lowther  v.  Carlton,  2  Atk.  27  C.  D.  187  ;  on  appeal,  29  C.  D.  954. 
242.  (A)  John.  304. 

(d)  Beported,  Duke,  64. 
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mortgage  to  the  first  and  hold  both  against  the  trusts.  Taylor  v. 
Russell,  in  1891  (a),  the  facts  in  which  are  hereinafter  set  out  with 
reference  to  another  point,  is  a  decision  to  the  same  effect  in  the 
House  of  Lords.  The  principle  has  been  extended  to  a  purchase  of 
the  equity  of  redemption  as  well  as  to  a  mortgage  of  it.  In  Bailey  v. 
Barnes  (b),  B.,  a  legal  mortgagee,  had  sold  under  the  statutory  power 
to  H.  M.  H.  M.  mortgaged  for  6,000?.  By  a  legal  mortgage  H.  M.'s 
devisee  sold  the  equity  of  redemption  to  L.  subject  to  the  legal 
mortgage  for  6,000?.  Subsequently  the  creditors  of  the  mortgagor  to 
the  original  mortgagee  B.,  by  action  against  B.  and  the  devisees  of 
H.  M.,  the  first  purchaser,  L.  not  being  a  party,  obtained  a  judgment 
setting  aside  the  sale  by  B.  After  this,  L.,  the  purchaser  of  the 
equity  of  redemption,  having  notice  of  the  creditors' judgment,  paid 
and  took  a  transfer  of  the  legal  mortgage  for  6,000?.,  and  the  C.  A., 
affirming  Stirling,  J.,  held  that  he  was  entitled  in  respect  of  the  legal 
estate  so  obtained  to  hold  the  property  free  from  the  judgment 
obtained  by  the  creditors.  The  case  is  not  strictly  a  case  of  tacking 
two  mortgagees,  and  it  was  decided  by  Stirling,  J.,  on  the  ground 
that  the  purchaser  under  the  power  of  sale  was  entitled  to  the  benefit 
of  the  statutory  provisions  for  protecting  purchasers,  but  Lindley,  L.  J., 
delivering  the  judgment  of  the  C.  A.,  applied  the  principle  of  tacking. 
He  says,  "The  maxim  '  qui  prior  est  tempore  potior  est  in  jure\c),  is 
in  the  plaintiff's  favour,  and  it  seems  strange  that  they  should  without 
any  default  of  their  own  lose  a  security  which  they  once  possessed. 
But  the  above  maxim  is  in  our  law  subject  to  an  important  qualifica- 
tion, that  where  equities  are  equal  the  legal  title  shall  prevail. 
Equality  here  does  not  mean  or  refer  to  priorities  in  point  of  time,  as 
is  shown  by  the  cases  of  tacking.  Equality  means  the  non-existence 
of  any  circumstance  which  affects  the  conduct  of  one  of  the  rival 
claimants  and  makes  it  less  meritorious  than  that  of  the  other. 
Equitable  owners  who  are  in  an  equality  in  this  respect  may  struggle 
for  the  legal  estate,  and  he  who  obtains  it  having  both  law  and  equity 
on  his  side  is  in  a  better  position  than  he  who  has  equity  only.  The 
reasoning  is  technical  and  not  satisfactory,  but  as  long  ago  as  1728, 
the  law  was  judicially  declared  to  be  well  settled  and  only  alterable 
by  Act  of  Parliament."  So  in  the  case  of  Blackivood  v.  London 
Chartered  Bank  of  Australia  (d),  it  was  laid  down  by  the  L.  C, 
delivering  the  judgment  of  the  Privy  Council,  as  "a  clear  principle 

(a)  (1891)   1   Oh.  22;    (1892)  A.  C.  (c)  See  as   to  this  maxim  note  (a), 

244.  p.  112,  supra. 

(6)  (1894)  1  Ch.  25.  (d)  L.  E.  5  P.  C.  111. 
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of  equity  that  where  a  man  who  has  bond  fide  paid  money  without 
notice  of  any  other  title,  though  at  the  time  of  payment  he  gets 
nothing  but  an  equitable  title,  he  may  afterwards  get  in  a  legal  title 
if  he  can  and  may  hold  it,  though  during  the  interval  between  the 
payment  and  the  getting  in  the  legal  title  he  may  have  had  notice  of 
some  prior  dealing  inconsistent  with  the  good  faith  of  the  dealing 
with  himself." 

Where  the  Legal  Estate  is  affected  by  a  Trust. — The  cases  of 
Mumford  v.  Stohiuasser  (a),  and  Harpham  v.  Shaddock  (IS),  herein- 
after referred  to  are  modern  cases  in  which  the  doctrine  of  tacking  in 
the  principal  case  is  recognised ;  but  the  application  of  it  was  dis- 
allowed, because  the  person  taking  the  legal  estate  took  it  affected 
with,  and  with  notice  of,  a  trust.  This  makes  it  necessary  to  consider 
the  principal  distinction  between  the  cases  discussed  in  this  note, 
where  the  legal  estate  is  obtained  subsequent  to  the  payment,  and 
the  cases  discussed  in  the  note  to  Basset  v.  Norsworthy,  where  the 
payment  and  the  acquisition  of  the  legal  estate  are  contemporaneous. 

The  cases  of  Pilcher  v.  Rawlins  (c),  Lloyd  v.  Attivood  (d),  Jones 
v.  Powles  (e),  are  cases  of  the  latter  class,  where  the  legal  estate  was 
acquired  by  a  purchaser  or  mortgagee  at  the  time  that  he  paid  his 
money,  and  the  legal  estate  was  allowed  to  be  a  protection  against 
prior  equitable  claims,  though  the  person  conveying  it  was  con- 
sciously committing  a  fraud.  So  in  Young  v.  Y.  (/),  a  mortgagee 
paid  off  and  took  a  transfer  of  a  legal  mortgage,  and  at  the  same  time 
made  an  advance  to  a  person,  fraudulently  representing  that  he  was 
entitled  as  heir  of  the  mortgagor,  and  the  mortgagee  was  allowed  to 
tack  both  payment.  So  in  the  cases  as  to  payment  of  building 
society  mortgages,  under  the  rule  with  respect  to  the  effect  of  the 
statutory  receipt  established  by  the  House  of  Lords  in  Hosking  v. 
Smith  (g),  where  the  legal  estate  was  obtained  from  the  society  con- 
temporaneously with  a  further  advance  to  the  mortgagor,  and  the 
mortgagee  was  allowed  to  tack  the  further  advance  to  the  moneys 
paid  to  the  society. 

It  may  be  taken  as  settled  that  when  the  legal  estate  is 
obtained  contemporaneously  with  the  payment  of  consideration,  it  is 
only  necessary  that  the  purchaser  should  not  have  notice,  actual  or 

(a)  18  Eq.  556.  (/)  3  Eq.  801. 

(b)  19  C.  D.  207.  (g)  13  A.  C.  582 ;  see  then  cases  dis- 

(c)  7  Ch.  260.  cussed  in  the  notes  to  Basset  v.  Nos- 

(d)  3  De  G.  &  J.  614.  worthy,  post. 

(e)  3  My.  &  K.  581. 
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constructive,  of  the  trust :  it  does  not  affect  his  title  that  the  trustee 
or  person   conveying  the   estate   had    notice,  and   was  committing 
consciously  a  fraud.     Where,  however,  as  in  the  principal  case  of 
Marsh  v.  Lee,  the  legal  estate  is  obtained  after  the  advance  of  he 
money  there  is  more  difficulty  if  the  legal  estate  is  in  any  way  affected 
with  a  trust      ft  is,  of  course,  clear  that  the  purchaser  or  mortgagee 
claiming  the  benefit  of  the  doctrine  must  have  paid  the  consideration 
for  the  equitable  interest  he  claims  to  tack  without  notice  of  the 
prior  incumbrance  or  equity  which  he  claims  to  oust;  it  is  clear  also 
"hat  he  may  obtain  and  protect  himself  by  the  legal  estate  after  he 
has  notice  of  such  prior  incumbrance  or  equity,  if  he  obtains  it  from 
an  unsatisfied  mortgagee  or  person  not  affected  by  a  trust.     So  far 
the  law  is  clear,  but  a  difficulty  arises  in  determining  w hat  not., :e  of 
a  trust  or  equity  affecting  the  legal  estate  is  sufficient  to  affect  the 
purl  ser  getting  it  in,  and  whether  notice  to  the  trustee  or  notice 
to  the  purchaser  Is  material.     The  authorities  do  not  seem  sufficiently 
clear  to  justify  a  decided  conclusion  being  drawn.     It  is  cons.de  ed 
better  to  give  the  effect  of  the  leading  decisions  bearing  on  the 
subject     First,  in  the  case  where  the  person  claiming  the  benefit  of 
the  doctrine  knows  that  the  legal  estate  is  subject  to  a  trust      In 
delivering  judgment  in  the  case  of  Flicker  v.  Rawlvns  (a),  James  L. J., 
se  m    to  treat  it  as  settled  that  in  this  case  be  can  still  obtain 
protection.     He  says  that   •  those   cases   where  the  person  seeking 
conveyance,  knows  the  fact  that  the  trustee  was  trustee  for  somebody 
Xe    and  could  net   convey  without  a  breach  of  trust  whilst  th 
trustee  was  left  in  ignorance  ;  those  cases  involve  a  principle  which  I 
have  never  been  able  to  understand."     James,  L.J.,  does  not  give  the 
cases  which  he  considers  established  the  principle,  and  it  seems  to .to 
iuconsistent  with  modern  decisions,  excepting  such  a  case  as  that  of 
Taylor  v.  Russell,  infra,  where  the  persons  conveying  had,  by  reason 
of  absence  of  notice,  never  been  affected  by  the  trust. 

An  old  case  of  Sanders   v.   Dehew  (b)   is   commonly   cited  as   a 
leading  authority,  and  is  referred  to  by  Jessel,  M.R.,  in  Mumford  v. 

Stoluvasser,  infra,  p.  120.  !«.:„«. 

The  case   is  thus   stated   in   the  report  :-"Anne  Bayly,  be mg 
possessed  of  a  term  for  years,  makes  a  voluntary  ^f  ™Qt  " £ 
lust  for  herself  for  life,  remainder  to  children  of  ^bella  b,   M, 
Barnes,  her  then  husband.     Isabella,  for  200L  mortgages  the  lands 
in  question  to  the  plaintiff,  who  pretends  he  had  no  notice  of  the 

(b)  2  Vera.  270. 
(a)  7  Oh.  269,  supra.  <°1 
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settlement ;  Isabella  in  the  mortgage  deed  being  called  the  daughter 
and  heir  of  John  Bayly.  The  plaintiff,  hearing  of  it,  gets  an  assign- 
ment of  the  term  from  the  trustees.  Per  cur.,  Though  a  purchaser 
may  buy  in  an  incumbrance  or  lay  hold  on  any  plank  to  protect 
himself,  yet  he  shall  not  protect  himself  by  the  taking  a  convey- 
ance from  a  trustee  after  he  had  notice  of  a  trust,  for  by  taking  a 
conveyance  with  notice  of  the  trust,  he  himself  becomes  the  trustee, 
and  must  not  to  get  a  plank  to  save  himself  be  guilty  of  a  breach  of 
trust.  And  the  plaintiff's  bill  being  brought  against  the  children 
of  Isabella  to  foreclose  them,  the  Court  refused  so  to  do,  saying,  if  he 
might  be  suffered  to  protect  himself  by  thus  getting  in  the  legal 
estate,  they  would  not  carry  it  on  by  a  decree  in  equity  to  foreclose." 

In  Allan  v.  Knight  in  1846  (a),  a  mortgagee  obtaining  the  legal 
estate  was,  under  the  circumstances  of  the  case,  held  not  entitled  to 
protection,  but  the  facts  were  too  special  to  be  taken  as  establishing 
a  rule.  In  Prosser  v.  Rice  in  1859  (6),  a  subsequent  mortgagee 
getting  the  legal  estate  from  a  bare  trustee  conveying  without  con- 
sideration was  held  not  entitled  to  tack :  see  also  Ortigosa  v. 
Brown  (c),  and  Be  Winton  v.  Mayor  of  Brecon  (d). 

In  the  case  of  Bates  v.  Johnson  decided  in  1859  (e),  Lord  Hathcv- 
ley  says,  pp.  315  and  316,  "The  authorities  (up  to  that  date)  only 
decided  that  any  person  having  an  unsatisfied  mortgage  might 
transfer  to  the  third  incumbrancer ;  but  in  the  case  of  a  satisfied 
mortgage,  where  the  mortgagee  would  hold  simply  on  trust  for  the 
original  mortgagor,  or  in  the  case  of  a  trustee  of  a  satisfied  term, 
which  are  the  cases  put  by  Lord  Eldon  in  Maundrell  v.  M.  (/),  Ex 
p.  Knott  (g),  I  do  not  find  any  authority  *  *  *  *  to  show  that  he 
can  give  to  a  third  party  a  security  which  could  only  be  acquired 
through  the  incidents  of  a  breach  of  trust  on  his  part.  It  is  true  I 
do  not  find  any  authority^  which  expressly  determines  the  contrary; 
Saunders  v.  Dehew  (h),  and  Allen  v.  Knight  (i),  which  came  first 
before  Wigram,  V.-C,  and  afterwards  before  Lord  Cottenham,  have 
determined  that  when  there  is  an  express  declaration  of  trust,  the 
trustee  cannot  convey  the  property  otherwise  than  in  the  condition 
in  which  he  holds  it;  namely,  fettered  by  the  trusts  declared  by  the 
deed." 

(a)  5  Ha.  272,  affirmed  16  L.  J.  Cli.  (/)  10  V.  246 ;  7  B.  B.  393. 
370,  11  Jui-.  527.  \g)  11  V.  614;  8  E.  E.  254. 

(b)  28  B.  68.  (h)  2  Vera.  271. 

(c)  47  L.  J.  Ch.  168.  (i)   5  Ha.  272  ;  S.  C,  on  appeal,  16 

(d)  26  B.  533.  L.  J.  Ch.  370. 

(e)  John.  304. 
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In  Peacock  v.  Burt  (a),  the  first  mortgagee  had  notice  of  the 
second  mortgage,  and  after  such  notice  made  further  advances  to  the 
mortgagor,  then  transferred  to  a  third  mortgagee  without  giving  him 
notice  of  the  second.  The  third  mortgagee,  having  no  notice,  was 
held  entitled  to  tack  not  only  his  advances,  but  the  further  advances 
made  by  the  first  mortgagee  after  notice. 

A  year  or  two  later  it  was  laid  down  that  the  priorities  of  several 
successive  equitable  mortgagees  cannot  be  altered  by  the  subsequent 
ti'ansfer,  by  the  mortgagor,  of  the  legal  estate  to  any  one  of  them, 
the  mortgagor  being  a  trustee  of  the  legal  estate  for  all  such  incum- 
brancers :  see  Sharpies  v.  Adams  (b),  where  Lord  Romilly,  M.R. 
observed,  "  If  the  owner  in  fee  simple,  having  the  legal  estate,  creates 
an  equitable  charge  in  favour  of  A., and  afterwards  a  second  equitable 
charge  in  favour  of  B.,  and  then  a  third  equitable  charge  in  favour  of 
C,  I  apprehend  that  he  cannot  alter  these  equities  by  transferring 
the  legal  estate  to  any  one  of  them,  and  the  fact  of  the  transfer  of 
the  legal  estate  to  C,  the  owner  of  the  third  equitable  charge,  would 
not  affect  the  rights  of  the  first  or  the  second.  *  *  *  And  when  the 
person  having  the  legal  estate  holds  it  in  the  character  of  trustee  for 
them  all,  he  cannot  prefer  either  or  create  a  priority  by  giving  the 
legal  estate  to  anyone  in  particular. 

In  Maxjield  v.  Burton  (c),  Ladkin  deposited  title-deeds  with  his 
bankers  to  secure  the  balance  of  his  account  current :  and  executed 
a  memorandum  whereby  he  agreed,  at  their  request,  to  execute  any 
deed  or  deeds  necessary  for  legally  carrying  out  the  security.  Subse- 
quently, being  about  to  be  married,  he  agreed  to  settle  the  property. 
After  the  marriage,  Ladkin  conveyed  the  property  to  the  trustee  ot 
the  marriage  articles  upon  the  trusts  therein  contained,  being  for 
the  benefit  of  the  wife  and  the  issue  of  the  marriage.  It  was 
held  by  Jessel,  M.R.,  assuming  that  the  parties  claiming  under  the 
settlement  had  no  notice  of  the  equitable  mortgage,  that  Ladkin 
could  not  deprive  the  bankers  of  their  priority  by  conveying  the 
property  to  the  trustee.  "  I  do  not  think,"  said  his  Honour,  "  that  I 
am  at  liberty  to  disregard  the  fact  that  there  was  in  this  case  a 
contract  to  convey  for  value,  as  well  as  a  deposit,  and  I  should  not  be 
the  first  to  hold  that  a  man  who  had  entered  into  such  a  contract 
could  subsequently,  at  his  option,  squeeze  out  the  person  who  was 
entitled  to  the  benefit  of  that  contract  by  conveying  the  legal  estate 

(a)  4  L.  J.  Ch.  33,  and  see  Bates  v.  (b)  32  B.  212,  216. 

Johnson,  John.  304,  supra.  (c)  17  Eq.  15. 
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to  a  person  with  whom  he  has  entered  into  a  subsequent  contract 
for  value,  even  although  that  person  should  be  a  purchaser  without 
notice.  *  *  *  I  am  not  quite  sure  that  without  further  authority  I 
should  go  quite  so  far  as  my  predecessor  did  in  the  case  of  the  illus- 
tration he  gave  in  Sharpies  v.  Adams." 

In  the  case  of  Heath  v.  Crealock  (a),  decided  in  1874,  which  is  often 
referred  to  as  an  authority  on  this  question,  the  actual  conveyances 
to  the  purchaser  without  notice  were  made  by  the  mortgagor  before 
the  legal  estate  had  been  reconveyed  to  him.  Eleven  years  afterwards 
it  was  reconveyed  to  him,  and  the  claim  to  it  by  the  purchasers 
appears  to  have  been  that  it  passed  by  estoppel.  It  was  held  that 
estoppel  did  not  operate  and  that  they  had  in  effect  only  purchased 
an  equity  of  redemption,  so  that  the  decision  that  the  reconveyance 
obtained  by  fraud  must  be  cancelled  does  not  on  the  facts  appear  to- 
be  a  decision  against  a  purchaser  for  value  who  had  the  legal  estate. 

The  case  is  discussed  in  the  notes  to  Basset  v.  Nosworthy,  post, 
with  reference  to  the  refusal  to  order  the  purchasers  to  deliver  up  the 
deeds  which  they  had  obtained. 

In  Mumford  v.  Stohwasser  (b),  the  conflict  was  between  an 
incumbrancer  and  the  holder  of  a  prior  agreement  for  a  lease.  The 
incumbrancer  had  advanced  his  money  without  notice.  Subsequently 
without  any  further  advance  he  got  the  legal  estate  conveyed  to  him. 
Jessel,  M.  R.,  held  that  he  had  through  the  occupation  of  a  tenant 
constructive  notice  of  a  trust  and  was  consequently  postponed  to  the 
cestui  que  trust.  He  said  the  case  was  covered  by  Saunders  v. 
Dehew  (c),  and  further  that  if  the  case  arose  he  should  hold  "that  a 
person  knowing  he  is  a  trustee  cannot,  without  receiving  value  at  the 
time,  by  committing  a  breach  of  trust,  deprive  his  own  cestui  que 
trust  of  his  rights." 

In  Harpham  v.  Shaddock  (d)  in  1880,  the  C.  A.  decided  that  a 
mortgagee  (or  purchaser)  cannot  make  use  of  the  doctrine  of  tabula 
in  naufragio  by  getting  in  a  legal  estate  from  a  bare  trustee  after 
he  has  received  notice  of  a  prior  equitable  claim.  This  limitation  of 
the  doctrine  was  explained  by  the  C.  A.  in  Taylor  v.  Russell  (e), 
where  Fry,  L.J.,  said,  "  on  authority,  therefore,  as  well  as  principle 
we  are  of  opinion  that  a  trust  or  equity  to  affect  the  conscience  of 
him  who  has  got  in  the  legal  estate  must  be  a  trust  or  equity  not  in 
favour  of  some  third  person  who  may  have  no  care  or  desire  to  insist 

(a)  18  Eq.  215,  10  Ch.  22.  (d)  19  C.  D.  207. 

(&)  18  Eq.  556.  (e)  (1891)  1  Ch.  8,  p.  29. 

(c)  2  Vera.  271. 
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upon  it,  but  a  trust  or  equity  in  favour  of  the  person  against  whom 
the  legal  estate  is  set  up." 

In  Newman  v.  N.  (a)  in  1885,  it  was  held  that  a  trustee  who 
holds  the  legal  estate  as  trustee,  on  taking  from  a  cestui  que  trust 
an  assignment  of  an  equitable  interest  by  way  of  security  for  an 
advance  may  claim  the  protection  of  the  legal  estate  against  a  prior 
incumbrance  of  which  he  had  no  notice. 

In  West  London  Commercial  Bank  v.  Reliance  Permanent 
Building  Society  (b),  decided  in  1885,  a  mortgagor  of  a  leasehold 
house,  with  the  concurrence  of  the  first  mortgagees  who  had  notice  of 
a  second  equitable  mortgage,  sold  the  property.  Upon  completion,, 
the  balance  of  the  purchase-money,  after  payment  of  the  first  mort- 
gagees, was  handed  to  the  mortgagor.  In  an  action  by  the  second 
mortgagees  against  the  mortgagor  (who  did  not  appear)  and  the  first 
mortgagees,  it  was  held  by  the  C.  A.  (affirming  Bacon,  V.-C.)  that, 
the  first  mortgagees  were  liable  to  make  good  to  the  plaintiffs  the 
amount  of  their  security  to  the  extent  of  the  balance  of  the  purchase- 
money.  The  C.  A.  said  that  the  doctrine  in  Peacock  v.  Burt  (c)  will 
not  be  extended,  and  Cotton,  L.J.,  expressed  a  doubt  whether  the 
dictum  of  Wood,  V.-C,  in  Bates  v.  Johnson  (d),  as  to  the  right  of  a 
first  mortgagee  to  transfer  to  a  third  mortgagee  in  preference  to  the 
second,  would  be  supported. 

In  the  same  case  Cotton,  L.J.,  in  delivering  judgment  (p.  961),  says, 
"  It  is  established  by  the  cases  that  where  there  are  first,  second,  and 
third  mortgagees,  the  first  mortgagee,  even  though  he  has  notice  of 
the  second  mortgage,  can  transfer  the  legal  estate  to  the  third 
mortgagee  if  he  had  no  notice  when  he  took  his  security  of  the 
second  mortgage,  so  as  to  give  the  third  mortgagee  priority  over  the 
second  ;  that  is  to  say,  the  first  mortgagee  can  transfer  his  security  to- 
the  third  mortgagee,  though  the  result  may  be  to  oust  a  person  who 
would  otherwise  have  had  priority  over  the  third  mortgagee. 

'•  Whether  this  is  right,  or  whether  we  should  so  decide  if  such  a 
case  came  before  us  or  whether  the  third  mortgagee  should,  under 
such  circumstances,  be  held  liable  to  the  second  mortgagee,  I  give  no 
opinion"  (p.  961).  In  the  same  case  Lindley,  L.J.,  says,  "Then 
another  argument  was  addressed  to  us  based  upon  Peacock  v.  Burt  (e)„ 
and  that  class  of  cases  which  have  established  the  law  as  stated  by 

(a)  28  C.  D.  674.  (d)  John.  304,  313,  314. 

(b)  29  C.  D.  9o4.  (0  4  L.  J.  Ch.  33. 

(c)  4  L.  J.  (N.  S.j  Ch.  33. 
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Lord  Justice  Cotton ;  but  in  my  opinion  they  are  cases  which 
certainly  ought  not  to  be  extended.  Peacock  v.  Burt  looks  very  like 
a  conspiracy  between  the  first  and  third  mortgagees  to  cheat  the 
second,  which  cannot  be  right.  That,  however,  is  the  aspect  which 
many  of  the  old  cases  on  the  subject  bear ;  still  I  am  not  at  liberty 
to  question  those  decisions,  for,  although  they  are  opposed  to  my 
ideas  of  morality,  they  are  nevertheless  law.  However,  I  am  not 
going  to  make  them  the  pretext  for  doing  further  wrong"  (p.  963). 

From  the  cases  of  Mumford  v.  Stohwasser,  and  Harpham  v. 
Shaddock,  supra,  as  qualified  by  Taylor  v.  Russell,  it  would  seem 
that  if  the  person  having  the  legal  estate  was  trustee  either  expressly 
or  by  construction  of  law  for  the  mesne  incumbrancers  whom  the 
purchaser  claimed  to  oust,  and  either  the  trustee  or_  the  several 
purchasers  had  notice  of  this,  such  purchaser  not  paying  value  could 
obtain  no  protection  by  the  legal  estate  so  acquired. 

In  Taylor  v.  Russell,  1892  (a),  the  facts  were  peculiar ;  there  the 
third  mortgagee,  the  person  claiming  the  protection  of  the  legal  estate, 
had  after  notice  of  a  prior  incumbrance  got  in  the  legal  estate  from 
mortgagees  whose  mortgage  was  not  satisfied  but  who  having  other 
lands  of  ample  value  subject  to  their  security  consented  without  any 
further  advance  to  reconvey  to  the  mortgagor  on  the  express 
condition  that  he  should  convey  it  to  the  third  mortgagee.  It 
appears  from  the  judgments  in  the  House  of  Lords  that  the  Court 
held  that  there  was  no  evidence  to  show  that  the  first  mortgagees 
had  any  notice  of  the  second  mortgage,  and  the  Court  held  that  as 
the  mortgagor  only  took  the  conveyance  on  the  express  condition 
that  he  should  immediately  convey  to  the  third  mortgagee,  the  fact 
that  it  passed  through  him  made  no  difference,  and  that  the  third 
mortgagee  took  it  without  being  affected  by  any  trust.  Here 
apparently  the  first  mortgagees  held  an  unsatisfied  mortgage  ;  they 
had  no  notice  of  the  second  mortgage  and  therefore  had  not  become 
trustees  for  him.  The  person  taking  the  legal  estate  had  notice  of 
the  second  mortgage.  But  as  the  mortgage  was  not  satisfied  the  case 
may  be  treated  as  standing  on  the  same  footing  as  a  transfer  by  a 
first  mortgagee  of  his  security  to  a  second  on  payment  of  the  amount 
due. 

The  law  is  thus  summed  up  as  late  as  1893  by  Wright,  J.,  in 
Powell  v.  London  and  Provincial  Bank  (b)  : — 

"  A  transferee  or  incumbrancer  taking  a  merely  equitable  inte- 

(o)  (1892)  A.  C.  244.  (1893)  2  Ch.  558.      ' 

(b)  (1893)    1    Cli.,   p.   615,   affirmed 
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rest  takes  in  general  only  what  his  transferor  could  equitably  give 
him,  as  is  laid  down  in  the  case  of  the  Shropshire  Union  Railways 
and  Canal  Company  v.  Reg.  (a).  In  particular  cases,  however,  he 
may  on  special  grounds  be  entitled  to  priority  over  some  previous 
equitable  incumbrancer,  as,  for  example,  in  cases  of  laches  on  the 
part  of  that  incumbrancer.  A  transferee  or  incumbrancer  taking  in 
the  first  instance  for  valuable  consideration,  the  whole  legal  estate 
takes  it  free  from  any  equity  which  bound  the  transferor,  unless  in 
case  of  negotiable  instruments  the  transferee  knew  of  or  wilfully  shut 
his  eyes  to  that  equity,  and  in  other  cases  unless  he  knew  or  shut  his 
eyes  or  neglected  to  make  inquiries  which  the  facts  before  him  or  his 
agent  required  him  in  reason  to  make.  A  transferee  or  incumbrancer 
for  valuable  consideration  who  takes  in  the  first  instance  a  merely 
equitable  interest,  without  notice  of  any  prior  interest,  can  sub- 
sequently perfect  his  title,  even  after  notice  of  the  prior  interest  by 
acquiring  the  legal  estate,  subject  to  the  exceptions  suggested  in 
Taylor  v.  Russell  (6) ;  Mumford  v.  Stohwasser  (c) ;  Harpham  v. 
Shaddock  (d),  and  other  cases,  which  may  perhaps  be  stated  as 
follows:  The  transferee  must  not  get  in  the  legal  estate  from  a  person 
whom  he  knows  or  ought  to  know  to  be  a  trustee  of  the  estate  upon 
express  trusts  for  a  prior  incumbrancer.  There  are  some  expressions 
which  carry  the  exception  further,  and  suggest  that  a  satisfied 
mortgagee  is  in  the  position  of  a  trustee  for  this  purpose  for  his 
mortgagor,  and  also  that  the  legal  estate  cannot  be  effectually  got 
indirectly  from  a  person  who  is  in  fact  a  trustee  on  express  trusts 
even  though  the  transferee  has  no  knowledge  of  the  fact,  unless 
perhaps  when  value  is  given  to  the  trustee  at  the  time.  These 
expressions  do  not,  however,  appear  to  have  been  as  yet  stated  or 
accepted  as  established  or  developed  law." 

In  The  London,  dc.  Co.  v.  Goddard  (e),  the  Bank  took  an 
equitable  mortgage  with  a  deed  poll  declaring  that  the  mortgagor 
was  trustee  of  the  legal  estate  for  the  Bank,  and  giving  power  to  the 
Bank  to  remove  him  and  appoint  a  new  trustee.  The  mortgagor 
then  conveyed  the  legal  estate  to  a  subsequent  incumbrancer  who 
had  notice  of  the  trust.  The  Bank  afterwards  appointed  a  new 
trustee  with  a  vesting  declaration,  and  it  was  that  the  Bauk  thereby 
acquired  the  right  to  deal  with  the  legal  estate. 

What   legal  Interest  is  sufficient  for  Protection. — With  regard 

(a)  L.  E.  7  H.  L.  496.  (d)  19  C.  D.  214. 

(b)  (1892)  A.  C.  253—259.  (e)  13  T.  L.  R.  223. 

(c)  18  Eq.  563, 
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to  the  nature  of  the  legal  interest  sufficient  to  afford  protection,  it  is 
not  necessary  to  have  the  entire  fee — a  partial  interest,  as  a  term  of 
years,  and  under  the  old  law  a  statute  or  a  judgment  (a),  was,  and  now 
it  is  presumed  a  judgment  under  which  the  lands  have  been  delivered 
in  execution,  the  writ  being  duly  registered  (b),  is  sufficient. 

In  Re  Russell  Road  Purchase  Moneys  (c),  A.  having  a  legal  term 
of  99  years  in  a  house,  mortgaged  it  to  B.  by  sublease,  reserving  two- 
days.  A.  then  made  an  equitable  charge  by  memorandum  to  CL 
Then  A.  assigned  the  whole  original  term  to  D.  to  secure  a  further 
advance.  D.  had  notice  of  B.'s  incumbrance  but  not  of  C.'s.  C. 
registered  in  Middlesex,  but  D.  did  not  seai'ch  the  register,  and  was 
not  therefore  affected  with  notice  It  was  held  by  the  V.-C.  that  the 
reversion  of  two  days  which  D.  acquired  by  the  assignment  of  the 
term  was  a  legal  estate  which  entitled  him  to  priority.  On  appeal 
the  Lords  Justices,  after  hearing  the  question  argued,  expressed 
themselves  not  prepared  to  affirm  this  view,  but  the  matter  was 
compromised  before  they  delivered  judgment.  * 

And  a  person  who  takes  a  partial  interest  in  the  legal  estate  will 
be  postponed  to  an  earlier  legal  interest  carved  thereout  and  vested 
in  another.  Thus,  where  the  inheritance  is  mortgaged  subject  to  a 
term,  the  mortgagee  will  be  postponed  to  an  incumbrancer  who  has 
got  in  the  term  (d)  ;  and  an  incumbrancer  getting  in  a  later  term  will 
be  postponed  to  one  having  an  earlier  one.  See  Hurst  v.  H.  (e)r 
where  it  was  held  that  a  term  created  by  a  tenant  for  life  to  secure 
an  incumbrance  on  his  life  interest,  will  have  priority  over  a  sub- 
sequent reversionary  term,  though  limited  by  him  out  of  the 
inheritance,  under  a  power  contained  in  the  will  under  which  he 
took. 

Where,  however,  as  was  decided  in  the  principal  case,  a  puisne 
incumbrancer  on  the  whole  of  an  estate,  gets  in  the  legal  estate  of 
a  'part  thereof,  the  puisne  incumbrance  will  only  be  protected  to  the 
extent  of  that  part.  Thus  in  the  case  put  by  Hale,  C.  B. :  "  If  a  man 
is  seised  of  sixty  acres,  and  mortgages  twenty  to  A.,  and  then  mort- 
gages the  whole  to  B.,  and  then  mortgages  the  whole  to  C,  and 
afterwards  C.  purchases  in  the  first  mortgage,  that  shall  not  protect 
more  than  the  twenty  acres." 

It  seems  not  clear  that  he  was  right  when  he  stated  "  that  the- 
twenty  acres  should  be  protected  so  as   B.  shall  never  recover  that 

(a)    Brace    v.    Duchess    of    Marl-  (c)  12  Eq.  78. 

borough,  2  P.  W.  491.  (d)  Exp.  Knott,  11  V.  609. 

(6)  51  &  52  Vict.  c.  51,  s.  6.  (e)  16  B.  372. 
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until  he  pay  C.  all  the  money  upon  the  first  and  last  mortgage," 
though  this  would  be  the  case  where  two  estates  mortgaged  separately 
were  vested  in  one  person  under  the  doctrine  of  the  Consolidation  of 
Securities  (a). 

Where  two  Securities  are  not  held  in  the  same  right. — An 
exception  to  the  rule  takes  place  if  the  two  securities  are  not  held  in 
the  same  right.  For  instance,  if  a  prior  mortgagee  takes  an  assign- 
ment of  a  third  mortgage,  as  a  trustee  only  for  another  person, 
he  shall  not  be  allowed  to  tack  the  two  mortgages  together,  to  the 
prejudice  of  intervening  incumbrancers.  If  this  were  permitted,  a 
mere  stranger  purchasing  the  third  mortgage,  by  declaring  he 
bought  it  in  trust  only  for  the  mortgagee,  might  tack  both  together, 
and  defeat  all  the  other  incumbrancers  (b). 

So  a  mortgage  could  be  tacked  to  a  judgment  only  where  the 
same  person  had  both  judgment  and  mortgage  in  the  same  right, 
and  not  where  he  had  the  judgment  in  his  own  right,  and  the  mort- 
gage in  another  right  as  a  trustee  only  (c). 

So,  also  upon  the  same  principle,  it  was  held  that  the  executors 
of  a  first  mortgagee  of  a  leasehold,  who  had  the  legal  estate  in  his 
own  right,  could  not,  as  against  a  mesne  incumbrancer,  tack  a  mort- 
gage of  the  equity  of  redemption  which  had  vested  in  their  testator 
as  the  executor  of  another  (d). 

But  where  a  person  has  a  debt  secured  under  a  deed,  although  it 
contains  trusts  for  others,  he  may  by  taking  a  transfer  of  a  first 
mortgage  tack  so  as  to  gain  priority  over  a  mortgagee  who  had 
-taken  his  security  before  the  deed  (e). 

So  it  seems  that  a  person  entitled  to  one  security  in  his  own  right, 
and  to  another  as  executor  or  administrator,  may  nevertheless 
tack,  if  he  is  entitled  to  the  beneficial  interest  in  the  latter 
security  (/). 

Second  Rule.— The  second  rule  laid  down  in  Brace  v.  Duchess  of 
Marlborough  (g),  is  :  "  If  a  judgment  creditor,  or  creditor  by  statute 

(a)  See  Bovey  v.  Skipwitb,  1  Ch.  Ca.  See  and  consider  Wilmot  v.  Pyke,  5 

201.  Ha.    14;  Eooper  v.  Harrison,  2  Kay 

(6)  Per  Lord  Hardwicke,  in  Morret  &  J.  86. 
v.  Paske,  2  Atk.   52.     See  also  Shaw  (e)  Spencer  v.  Pearson,  24  B.  266. 

v.  Neale,  6  H.  L.  Cas.  581 ;  but  see  (/)  Price  v.  Fastnedge,  Amb.  685  ; 

Newman  v.  N.,  28  C.  D.  674.  BlackweU  v.  Symes,  ibid.,  cited.     See 

(c)  Per  Lord  Hardwicke,  L.  C,  in  also  Be  Eaggett,  16  C.  P.  117,  as  to  a 
Morret  v.  Paske,  2  Atk.  53.  claim  for  consolidation. 

(d)  Barnett  v.  Weston,   12  V.   130.  (g)  Supra,  p.  112;    2  P.  W.  491. 
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or  recognisance,  buys  in  the  first    mortgage,  he  shall    not  tack  or 
unite  this  to  his  judgment,  &c,  and  thereby  gain  a  preference." 

The  reason  given  for  the  rule  being  "  that  one  cannot  call  a  judgment 
creditor  a  purchaser,  nor  has  such  creditor  any  right  to  the  land  ;  he 
has  neither  jus  in  re  nor  ad  rem  ;  and,  therefore,  though  he  releases 
all  his  right  to  the  land,  he  may  extend  it  afterwards.  All  that  he 
has  by  the  judgment  is  a  lien  upon  the  land,  but  non  constat 
whether  he  ever  will  make  use  thereof;  for  he  may  recover  the 
debt  out  of  the  goods  of  the  cognizor  by  fieri  facias,  or  may  take  the 
body,  and  then,  during  the  defendant's  life,  he  can  have  no  other 
execution  (a)  ;  besides,  the  judgment  creditor  does  not  lend  his 
money  upon  the  immediate  view  or  contemplation  of  the  cognizor' s 
real  estate,  for  the  land  afterwards  purchased  may  be  extended  on 
the  judgment ;  nor  is  he  deceived  or  defrauded,  though  the  cognizor 
of  the  judgment  had  before  made  twenty  mortgages  of  all  his  real 
estate ;  whereas  a  mortgagee  is  defrauded,  or  deceived  if  the  mort- 
gagor before  that  time  mortgaged  his  land  to  another  "  (b). 

Upon  the  same  principle,  a  person  who  advances  money  to  the 
vendor  of  an  estate  contracted  to  be  sold,  upon  the  security  of  an 
assignment  of  the  purchase  money  merely,  and  not  of  the  land  can- 
not, by  getting  in  the  first  mortgage,  tack  to  that  the  sum  he  has 
so  advanced.  Thus,  in  Lacey  v.  Ingle  (c),  A.,  having  mortgaged 
an  estate  to  B.  and  C.  in  succession,  agreed  to  sell  it  to  D. 
free  from  incumbrances ;  part  of  the  purchase-money  was  to 
be  paid  down,  and  the  rest  on  the  completion  of  the  purchase. 
During  the  investigation  of  the  title,  A.  induced  D.,  who  was 
ignorant  of  the  mortgages,  to  make  further  payments  on  account 
of  the  purchase-money ;  and  having  also  raised  a  further  sum 
from  E.  on  the  security  of  his  contract,  without  giving  him 
notice  of  C.'s  mortgage,  became  insolvent  and  absconded.  D, 
thereupon,  with  notice  of  all  that  had  happened,  paid  off  C.'s  mort- 
gage out  of  the  balance  of  the  purchase-money  remaining  due ;  and 
E.,  to  secure  himself,  took  an  assignment  of  B.'s  mortgage.  But  the 
balance  of  purchase-money  not  being  sufficient  to  pay  both  E.'s 
charge  and  what  E.  had  paid  to  B.,  Lord   Cottenham,  C,  reversing 

(a)  This  was  the  old  rule.     Now,  by  son  imprisoned  in  the  same  manner  as 

sect.  5  of  the  Debtors  Act,  1869,  "no  if  such  imprisonment  had  not  taken 

imprisonment     under      this      section  place." 

shall  *  *  *  deprive  any  person  of  any  (b)  And  see  Anon.,  2_V.  662  ;   Ex  p. 

right  to  take  out  execution  against  the  Knott,  11  V.  617, 

lands,  goods,    or  chattels  of  the  per-  (c)  2  Ph.  413. 
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the  judgment  of  the  Vice-Chancellor  Knight  Bruce,  held,  that  E. 
was  not  entitled  to  tack  his  security  to  B.'s  mortgage,  first,  because 
he  not  only  did  not  deal  upon  the  faith  of  the  land,  or  contract  for 
any  interest  in  it,  but,  as  appeared  upon  the  face  of  the  contract,  relied 
upon  and  advanced  his  money  upon  the  faith  of  a  fund  which  could 
only  arise  and  have  existence  upon  the  supposition  that  the  party 
to  whom  he  advanced  the  money  would  not  have,  and  at  that  time 
had  not,  any  interest  in  the  land ;  and,  secondly,  because,  although  E., 
at  the  time  he  advanced  his  money,  had  no  notice  of  any  particular 
encumbrance  on  the  estate,  except  B.'s,  he  knew  that  he  was  dealing 
for  a  supposed  balance,  out  of  which  D.,  having  contracted  for  the 
estate  free  from  incumbrances,  would  be  entitled  to  pay  off  any  incum- 
brances to  which  the  estate  might  be  found  to  be  subject ;  and,  there- 
fore, the  equities  of  D.  and  E.  were  not  equal. 

There  is  apparently  an  exception  to  this  rule,  where  the  first  • 
incumbrancer  by  judgment,  has  likewise  a  mortgage  upon  the  estate, 
notwithstanding  there  is  another  judgment,  prior  in  time  to  the 
mortgage,  yet  if  the  mortgagee  had  no  notice  of  such  judgment,  the 
creditor  upon  the  second  j udgment  will  not  be  allowed  in  an  action 
to  pray  a  sale  of  the  estate  so  mortgaged  without  paying  off  principal 
and  interest,  both  of  the  first  judgment  and  mortgage.  See  Smithson 
v.  Thompson  (a),  where  Lord  Hardwicke,  L.C.,  observed,  "  that  it 
would  be  very  hard,  if  the  defendant  should  be  in  a  worse  condition 
with  a  prior  incumbrance  in  his  favour,  than  a  mortgagee  without 
notice  of  a  prior  judgment  would  be  in  this  Court,"  and  his  Lord- 
ship distinguished  the  case  from  that  of  Churchill  v.  Grove  (b),  where 
the  defendant's  purchase  was  subsequent  to  the  plaintiff's  statute. 

The  Judgment  Act  (c)  made  a  judgment  duly  registered  a  charge 
upon  the  land ;  but  it  was  doubted  whether  this  enabled  him  to 
tack  any  more  than  he  could  previously  (d). 

Under  27  &  28  Vict.  c.  112,  s.  1,  "no  judgment,  statute  or  recogni- 
zance to  be  entered  up,  after  the  passing  of  this  Act,  shall  affect  any 
land  (of  whatever  tenure)  until  such  land  shall  have  been  actually 
delivered  in  execution  by  virtue  of  a  writ  of  elegit  or  other  lawful 
authority,  in  pursuance  of  such  judgment,  statute  or  recognizance." 

(rt)  1  Atk.  521.  G.  507 ;  Pickering  v.  The  Ilfracombe 

(6)  1  Ch.  Ca.  35.  Eailway  Co.,    3    L.  E.    C.    B.    235; 

(c)  1  &  2  Vict.  c.  110.  Kobinson  v.  Nesbitt,  ibid.,  264  ;  over- 

(d)  See  Kinderley  v.  Jervis,  22  B.  ruling  Watts  v.  Porter,  3  Ell.  &  Bl. 
1  ;  Whitworth  v.  Gaugain,  3  Ha.  416;  743,  and  see  and  consider  Benham  v. 
Beavan  v.  Lord  Oxford,  6  De  G.  M.  &  Keane,  1  John.  &  H.  697. 
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And  by  the  Land  Charges  Registration  and  Searches  Act,  1888  (a), 
sect.  5,  ever}'  writ  and  order  affecting  land  for  the  purpose  of 
enforcing  any  judgment,  statute  or  recognizance,  and  any  order 
appointing  a  receiver  or  sequestrator  of  land  may  be  registered  in  the 
Office  of  Land  Registry ;  and  by  sect.  6,  every  suit,  writ,  and  order 
delivery  in  execution  or  other  proceeding  is  to  be  void  against  a  pur- 
chaser for  value,  unless  and  until  the  writ  or  order  is  registered  under 
the  Act. 

It  seems  that  as  a  judgment,  statute  or  recognizance  shall  not 
■affect  land  until  it  shall  have  been  actually  delivered  in  execution, 
no  judgment  can  be  tacked  until  the  land  is  delivered  in  execution. 
But  it  has  been  held  not  only  that  the  issue  of  a  writ  of  sequestration, 
Re  Rush  in  1870  (b),  but  the  appointment  of  a  receiver  of  lands, 
although  not  perfected  by  giving  security  (c),  is  an  actual  delivery  in 
execution  of  land  by  lawful  authority  within  sect.  1  of  27  &  28  Vict. 
c.  112. 

By  the  Judicature  Act,  1873,  sect.  25,  subsec.  8,  the  Court  has 
power  to  appoint  a  receiver  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that  such  order  shall  be  made,  and 
it  is  not  now  necessary  for  a  judgment  creditor  who  seeks  to  obtain 
equitable  execution  of  the  judgment  debtor's  equitable  interest  in 
land,  previously  to  sue  out  an  elegit,  as  it  will  be  sufficient  for  him 
for  that  purpose  to  obtain  a  receiver,  and  then  he  may  tack  his  debt 
to  a  precedent  mcrtgage.  See  Ex  p.  Evans  (d),  in  which  case  it  was 
held  that  a  judgment  creditor  who  had  become  transferee  of  a  prece- 
dent legal  mortgage  of  leaseholds  belonging  to  the  judgment  debtor 
was  entitled  on  the  appointment  of  a  receiver  to  hold  the  lands  as  a 
•security  for  his  judgment  debt,  as  well  as  for  his  mortgage  debt.  So 
where  a  receiver  is  appointed  of  the  rents,  profits  and  moneys 
receivable  in  respect  of  a  judgment  debtor's  reversionary  interest  in 
land,  this  amounts  to  a  delivery  in  execution  within  the  Judgments 
Act,  1864,  and  gives  the  Court  jurisdiction  to  make  an  order  for 
inquiries  and  a  sale  (e). 

Equitable  execution  is  a  process  which  the  Court  allows  for  the 
purpose  of  "  enabling  a  judgment  creditor  to  obtain  payment  of  his  debt 

(a)  51  &  52  Yict.  c.  51,  s.  5.  (1878)  9  C.  D.  275 ;  Re  Shephard,  43 

(6)  10  Eq.  442.  C.  D.  131 ;  cf.  Annual  Practice  (1897), 

(c)  Exp.  Evans,  13  C.  D.  252.  p.  926. 

(d)  13  C.  D.  252,  S.  C,  11  C.  D.  (e)  Re  Jones,  &c,  (1895)  W.  N. 
691 ;  Hatton  v.  Heywood,  9  Ch.  229      123. 

(1870) ;  Anglo-Italian  Bank  v.  Davies, 
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where  the  position  of  the  real  estate  is  such  that  ordinary  execution 
will  uot  reach  it."  The  appointment  of  a  receiver  is  a  form  of 
equitable  execution,  but  he  is  appointed  receiver  of  the  judgment 
debtor's  interest  and  nothing  else  (a).  It  is  a  taking  out  of  the  way 
a  hindrance  which  prevents  execution  at  common  law.  The  appoint- 
ment of  a  receiver  of  the  interest  of  a  judgment  debtor  in  real 
estate,  though  sometimes  termed  equitable  execution,  is  not  a  mere 
form  of  execution,  but  it  is  relief  producing  the  same  benefit  as 
execution  properly  so  called  but  obtainable  only  by  means  of  an 
order  of  the  Court  in  that  behalf  based  on  the  fact  that  execution  at 
law  cannot  be  had  (b).  In  Cadogan  v.  Lyric  Theatre  (c),  it  was  held 
by  the  C.  A.  that  in  the  case  of  a  judgment  against  a  theatrical 
company  whose  theatre  was  subject  to  a  mortgage,  and  who  were 
carrying  on  theatre  business  in  it,  that  a  receiver  by  way  of 
equitable  execution  could  not  be  appointed  of  the  earnings  of  a 
business,  but  that,  as  but  for  the  legal  mortgage  the  judgment 
creditor  would  have  taken  the  theatre  under  an  elegit,  he  was 
entitled  to  a  receiver  by  way  of  equitable  execution  of  it. 

A  Security  not  being  a  Lien  on  Land  cannot  be  Tacked. — 
A  security  cannot  be  tacked  unless  it  be  a  lien  upon  the  land 
either  specifically  or  generally,  hence  it  was  held  that  as  copyholds 
previous  to  1  &  2  Vict.  c.  110  were  not  liable  to  an  extent  upon  a  judg- 
ment, a  judgment  debt  could  not  be  tacked  to  a  mortgage  of  copyholds. 
Thus  in  Heir  of  Gannon  v.  Pack  (d),  a  bill  was  filed  by  the  heir  of 
the  mortgagor  to  redeem  a  mortgage  of  copyhold  lands  upon  payment 
of  principal  and  interest.  The  defendant  insisted  upon  having  a 
judgment,  which  had  been  assigned  to  him,  satisfied  before  the 
plaintiff  should  redeem.  Harcourt,  C,  however,  allowed  the  plain- 
tiff to  redeem  without  satisfying  the  judgment,  observing  that 
copyhold  lands  are  not  liable  to  an  execution  on  a  judgment,  ergo  the 
judgment  shall  not  be  tacked  to  the  mortgage  in  this  case. 

Upon  the  same  principle  a  prior  mortgagee  has  never  been  per- 
mitted to  tack  a  bond  debt  against  mesne  incumbrances,  other 
specialty  creditors,  or  even  against  the  mortgagor  himself;  but  only, 
as  we  shall  hereafter  more  fully  show,  against  the  mortgagor's  heirs 
or  devisee's,  to  avoid  circuity  of  action.     See  infra,  p.  133. 

Hence,  in  a  suit  of  foreclosure  or  redemption,  the  mortgagee  being 

(a)  Wills   v.   Luff,    38   C.   D.   200;  (b)  Be  Shephard,  43  C.  D.  135. 

Levasseur  v.  Mason,   (&91)  2  Q,.  B.  (c)  (1894)  3  Ch.  338. 

11-  \d)  6  Vin.  Abr.  222,  pi.  6. 

W.  &  T. — VOL.  II.  .  9 
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entitled  to  only  six  years'  arrears  of  interest  against  the  land,  under 
3  &  4  Will.  4,  c.  27,  s.  42,  but  to  twenty  years'  arrears  under  a 
covenant  for  payment  on  bond,  by  3  &  4  Will.  4,  c.  42,  s.  3,  it  was 
held  that  he  could  not,  as  the  covenant  or  bond  created  no  charge  or 
lien  upon  the  land,  tack  the  covenant  or  bond  against  mesne  incum- 
brancers or  even  the  mortgagor,  though,  as  we  shall  hereafter  see,  he 
may  do  so  as  against  the  heir  or  beneficial  devisee  of  the  mortga- 
gor (a).     See  now  sect.  8  of  the  Keal  Property  Limitations  Act,  1874. 

The  bankruptcy  of  the  debtor  did  not  prevent  the  first  mortgagee 
tacking  a  subsequent  judgment  as  against  a  subsequent  incumbrance. 
See  Baker  v.  Harris  (b).  There  tacking  was  allowed,  where  the 
judgment  was  docketed,  although  no  execution  was  issued  at  the 
time  of  the  bankruptcy. 

But  as  by  27  &  28  Vict.  c.  112,  s.  8,  a  judgment  will  not  affect 
any  land  until  such  land  shall  have  been  actually  delivered  in  exe- 
cution by  virtue  of  a  writ  of  elegit  or  -other  lawful  authority 
in  pursuance  of  such  judgment,  tacking  by  the  first  mortgagee 
will  only  be  allowed  to  take  place,  provided  such  execution  be 
prior  to  the  date  of  the  receiving  order,  and  before  notice  of  the 
presentation  of  any  bankruptcy  petition  by  or  against  the  debtor,  or 
of  the  commission  of  any  available  act  of  bankruptcy  by  the 
debtor  (c). 

Where  the  mortgage  has  been  satisfied  before  judgment  recovered, 
even  although  there  has  been  no  reconveyance,  the  judgment  can- 
not be  tacked  to  the  mortgage  (d). 

As  against  whom  debts,  being  a  lien  on  land,  can  be  tacked. — 
Debts  which  are  a  lien  on  the  estate,  for  instance,  as  a  mortgage  debt 
(and  under  the  old  law  a  statute  or  judgment),  may  be  tacked  as  against 
the  mortgagor  (e),  and  also  all  persons  claiming  under  him,  including 
mesne  incumbrancers  (/),  the  reason  being,  it  is  to  be  presumed,  that 
the  creditor  lent  his  money  upon  the  statute  or  judgment  as  knowing 

(a)  See  Hunter  v.  Nockolds,  1  Mac.  &  26  B.  548. 

G.  640 ;  Selby  v.  Pomfret,  3  De  G.  F.  (e)    Brace    v.    Duchess    of    Marl- 

&J.  595;  Sinclair  v.  Jackson,    17  B.  borough,  2  P.  W.  494;  Anon.,  2  V.  662  ; 

405  ;  Elvy  v.  Norwood,  5  De  G.  &  Sm.  Shepherd  v.  Titley,  2  Atk.  348 ;  Exp. 

240.  Knott,  11  V.  609,  8  E.  B.  254  ;  Ex  p. 

{},)  16  V.  397.  Cox,  2  Mont.  D.  &  De  G.  486 ;  Barnett 

(c)  See^x  p.  Boyle,  3  De  G.  M.  &  v.  Weston,   12  V.   130,  8  E.   E.  319; 

G.  515,  and  Bankruptcy  Act,  1883,  ss.  Baker  v.  Harris,  16  V.  397. 

45,  46.  (/)  Ibid.      * 

(r?)  Mayor  of  Brecon  v.  Seymour, 
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that  he  had  a  hold  of  the  land  by  the  mortgage,  and  in  confidence 
ventured  a  further  sum  on  a  security,  which,  though  it  passed  no 
present  interest  in  the  land,  yet  must  be  admitted  to  be  a  lien 
thereon  (a). 

It  seems,  however,  that  a  further  advance  cannot  be  tacked  to  .a 
first  mortgage  as  against  a  surety  for  the  first  mortgage  debt  (b). 

Formerly  a  first  mortgagee  was  entitled  to  tack,  as  against  the 
assignees  in  bankruptcy  of  the  mortgagor,  a  subsequent  judgment 
docketed,  though  no  execution  had  issued  at  the  time  of  the  bank- 
ruptcy (c),  but  it  seems  he  could  not  now  do  so  unless  execution  were 
completed  by  seizure  and  sale  before  the  date  of  the  receiving  order, 
and  before  notice  of  the  presentation  of  any  bankruptcy  petition,  by 
or  against  the  debtor,  or  of  the  commission  of  any  available  act  of 
bankruptcy  by  the  debtor  (//). 

Third  Rule. — The  third  rule  in  Brace  v.  Duchess  of  Marlborough  (e), 
is  "that  if  a  first  mortgagee  lends  a  further  sum  to  the  morteao-or 
upon  a  statute  or  judgment,  he  shall  retain  against  a  mesne  mortgagee 
till  both  the  mortgage  and  statute  or  judgment  be  paid  "  (/). 

The  reason  given  for  this  rule  being  that  it  is  to  be  presumed  that 
the  mortgagee  lent  his  money  upon  such  subsequent  security,  as 
knowing  he  had  hold  of  the  land  by  the  mortgage,  and  in  confidence 
ventured  a  further  sum  on  a  security  which,  though  it  passed  no 
present  interest  in  the  land,  yet  must  be  admitted  to  be  a  lien 
thereon  (g). 

Against  whom  a  mortgagee  may  tack  debts  not  being  liens  on 
the  mortgaged  property. — With  regard  to  the  right  of  a  mort- 
gagee to  tack  to  his  security  debts  not  being  liens  upon  the 
estate,  it  seems  that  in  the  case  of  a  mortgagee  of  real  estate 
he  might  as  against  the  heir  (h)  and  devisee  (i)  of  the  mort- 
al) Brace  v.  Duchess  of  Marlborough,  (/)  See  also  Shepherd  v.  Titley,  2 
2  P.  W.  493.                                                    Atk.  348  ;  Anon.,  2  V.  662. 

(b)  See  Bowker  v.  Bull,  1  Si.  (N.  S.)  (g)  Brace  v.  Duchess  of  Marlborough, 

29,  15  Jur.  4;  Hopkinson  v.  Eolt,  9      2  P.  W.  493. 

H.  L.  Cas.  514  ;  Be  Kirk  wood's  Estate,  (h)  Margrave  v.  Le  Hooke,  2  Vern. 

1  L.   B.  Ir.   108;  Forbes  v.  Jackson,       207;    Anon.,    2   V.     662;    Morret    w. 
19  C.  D.  615;  and  see  ante.  Paske,  2  Atk.  53;  Jones  v.  Smith,  2 

(')  Baker  v.  Harris,  16  V.  397.  'V.  jun.  376  ;  Elvy  v.  Norwood,  5  De 

{d)  See  Ex  p.  Boyle,  3  De  G.  M.  &      G-.  &  Sni.  240. 
Gr.  515,    17  Jui'.  979,  and  the  Bank-  (i)  Heames  v.  Bance,  3  Atk.  630; 

ruptcy  Act,  1883  (45  &  46  Vict.  c.  52,       Coleman  v.  Winch,  1   P.  W.  775  ;  Du 
s-  45).  Vigier  v.  Lee,  2  Ha.  340. 

(e)  Supra,  2  P.  W.  494. 

9   2 
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gagor,  always  tack  specialty  debts,  and  under  the  Simple  Contract 
Debts  Act  (a)  lie  may  as  against  the  heir  or  devisee  of  the  mortgagor, 
tack  simple  contract  debts  (6).  Specialty  debts,  however,  taking 
priority  over  simple  contract  debts  prior  to  the  passing  of  32  &  33 
Vict.  c.  46,  which  made  them  payable  pari  passu  (c). 

In  the  case  of  a  mortgage  of  personalty  the  mortgagee,  as  against 
the  executor  of  the  mortgagor,  could  always  tack,  not  only  bond  and 
other  specialty  (d),  but  also  simple  contract  debts  (e). 

But  a  mortgagee  cannot  tack  debts  not  being  liens  upon  the  mort- 
gaged estate,  whether  they  be  bond  or  other  specialty  debts  or  simple 
contract  debts  as  against  the  mortgagor  (/),  or  his  creditors  (g). 

In  the  case  of  Re  Gregson,  Christison  v.  Bolom  (h),  G.  died 
insolvent,  having  mortgaged  an  estate  for  his  own  life  to  secure  an 
annuity  granted  by  himself  payable  during  his  own  life.  He  had  also 
mortgaged  a  policy  on  his  own  life  to  the  same  mortgagees.  After 
the  death  of  G.  the  mortgagees  received  in  respect  of  the  policy  a 
sum  more  than  sufficient  to  satisfy  the  amount  secured  on  the  mort- 
gage. They  claimed,  in  a  creditors'  action  for  administration,  to  set 
off  the  balance  received  in  respect  of  the  policy  against  the  executor 
in  respect  of  arrears  of  the  annuity.  North,  J.,  held  they  were  not 
entitled  to  do  so.  He  held,  in  the  first  place,  that  the  case  of  Re 
Raggett  (i)  was  fatal  to  the  contention  that  they  could  consolidate 
the  two  securities,  one  of  which,  that  as  to  the  annuity,  had  ceased  to 
exist,  and  that  the  same  case  was  an  authority  that  they  could  not 
tack  the  one  to  the  other,  and  after  considering  the  cases  of  Spalding 
v.  Thompson  (/•),  Re  Haselfoot's  Estate  (I),  and  Ex  p.  National 
Bank  (m),  he  held  that  they  were  inconsistent  with  Talbot  v.Frere  (n), 
and  followed  that  case  in  dismissing  the  claim  of  the  mortgagee. 

For  cases  in  which  it  has  been  held  that  a  mortgagee  cannot  tack 
a  debt  not  being  a  lien  as  against  assignees  for  value  of  the  mort- 

(o)  3  &  4  Will.  4,  c.  104.  (g)  Coleman    v.  Winch,    1    P.    W. 

(ft)    Eolfe   f.    Chester,   20    E.  610;  775;  Heames  v.  Bance,  3  Atk.   630; 

Thomas  v.  T..  22  B.  341.  Hamerton  v.  Eogers,    1  V.  jun.  513; 

(c)  See  Re  Williams'  Estate,  15  Eq.  Adams  v.  Claxton,  6  V.  225  ;  Eolfe  v. 

270.  Chester,  20  B.  610. 

(<1)  Anon..  2  Tern.  176.  (h)  36  C.  D.  223. 

(e)  Coleman    v.  Winch,    1    P.    W.  .        (/)  16  C.  D.  117. 

775 ;     Eccles     v.    Thawill,     Pr.     Ch.  (k)  26  B.  637. 

18.  (0  13  Eq.  327. 

(/)  Challis  v.  Casborn,  Pr.  Ch.  407  ;  (m)  14  Eq.  507. 

Archer  v.  Suatt,  2  Stra.  1107  ;  Elvy  v.  (n)  9  C.  D.  568. 
Norwood,  5  De  C.  &  Sm.  240. 
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o-agor  see  infra  (a),  nor  against  devisees  in  trust  for  payment  of 
debts  (6),  nor  against  parties  entitled  to  the  benefit  of  a  charge  for 
payment  of  his  debts  (c),  nor  against  the  assignee  of  his  heir  (d), 
executor  (e),  or  devisee  (/),  or  any  mesne  incumbrancers,  whether  by 
mortgage,  judgment,  or  statute  (g). 

Upon  the  same  principle  a  surety  who  has  paid  off  the  first  mort- 
gagee, cannot  tack  the  costs  of  defending  an  action  by  him  against  a 
puisne  mortgagee,  inasmuch  as  such  costs  constitute  only  a  simple 
contract  debt  (h). 

The  reason  why  tacking  of  debts  by  mortgagees  has  been 
allowed,  is  to  prevent  a  circuity  of  action  against  persons  in  whose 
hands  the  equity  of  redemption  of  the  mortgaged  properties  were 
assets  for  the  payment  of  debts  (i). 

Sixth  Rule. — In  all  the  above  cases,  as  is  laid  down  in  the  sixth 
rule  in  Brace  v.  Duchess  of  Marlborough  (k),  no  subsequent  incum- 
brancer will  be  allowed  to  tack  his  incumbrance  to  a  prior  legal 
estate,  unless  when  he  lent  his  money  he  had  no  notice  of  the  mesne 
mortgage,  statute  or  judgment ;  for  being  without  notice  is  his  sole 
equity  (I). 

The  rule  is  the  same  with  regard  to  a  first  mortgagee,  who  will  not 
be  allowed  to  tack  a  subsequent  mortgage,  if  he  made  the  advance 
having  notice  of  an  intermediate  incumbrance  (m). 

It  is  essential  that  the  consideration  for  the  equitable  interest 


(«)  See  Trougkton  v.  T.,  1  V.  86; 
Jackson  v.  Langford  (Anon.),  2  V.  6S2  ; 
Adams  v.  Claxton,  6  V.  225  ;  Talbot  v. 
Frere,  9  0.  D.  568 ;  not  following 
Spalding  v.  Thompson,  26  B.  637 ;  Be 
Haselfoot's  Estate,  13  Eq.  327.  See 
also  Re  General  Provident  Assurance 
Co.,  Exp.  National  Bank,  14  Eq.  507, 
516. 

(b)  Heames  v.  Bance,  3  Atk.  630 ; 
Irby  v.  L,  22  B.  217. 

(c)  Price  v.  Fastnedge,  Amb.  685. 

(d)  Coleman  v.  Winch,  1  P.  W.  775; 
Bayly  v.  Robson,  Pr.  Ch.  89. 

(e)  Coleman  v.  Winch,  1  P.  W. 
775  ;  Vanderzee  v.  Willis,  3  Bro.  Ch. 
21,  23. 

(/)  Ibid. 

(</)  Morret  v.  Paske,  2  Atk.  52 ; 
Powis  v.  Corbet,  3  Atk.  456  ;  Lowthian 


v.  Hasel,  3  Bro.  Ch.  162  ;  Anon.,  2  V. 
662. 

(h)  South  v.  Bloxam,  2  Hem.  &  M. 
457. 

((')  See  Heames  v.  Bance,  3  Atk. 
630;  Lowthian  v.  Hasel,  3  Bro.  Ch. 
162  ;  Anon.,  2  V.  662. 

(Jc)  2  P.  W.  495. 

\l)  See  also  Willoughby  v.  W.,  1 
T.  E.  767 ;  Hiles  v.  Moore,  15  B. 
181. 

{m)  Lloyd  v.  Atwood,  3  De  G.  &  J. 
614;  Morret  v.  Paske,  2  Atk.  52; 
WiUoughby  v.  W.,  1  T.E.  763;  Shep- 
hard  v.  Titley,  2  Atk.  348  ;  Bedford  v. 
Backhouse,  2  Eq.  Ca.  Abr.  615; 
Mumford  v.  Stohwasser,  18  Eq.  556  ; 
Harpham  v.  Shacklock,  19  C.  D. 
207. 
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must  have  been  paid  without  notice  of  the  mesne  incumbrance  or 
equity,  subject  to  the  exception  that  a  purchaser  or  incumbrancer 
with  notice,  if  he  takes  from  or  under  a  person  who  bought  without 
notice,  will  obtain  the  title  of  the  purchaser  without  notice.  Other- 
wise a  bond  fide  purchaser  would  be  unable  to  deal  with  his  property 
fully,  Lowther  v.  Carlton  (a) ;  and  the  converse  case  is  the  same, 
and  if  a  purchaser  who  has  notice  sells  to  a  bond  fide  purchaser 
without  notice,  the  latter  may  protect  his  title  (b).  In  Re  Staple- 
ford  Colliery  Co.  (c),  the  C.  A.  held  that  shares  having  been 
transferred  to  a  purchaser  for  value  without  notice  of  shares  not  fully 
paid  up,  such  shares  being  registered  as  fully  paid  up,  such  trans- 
ferees could  give  a  good  title  to  them  as  fully  paid  up  to  a  purchaser 
who  had  notice  that  they  were  not  fully  paid  up  (d).  It  appears  to 
have  been  held  in  one  case  that  this  would  not  apply  in  the  case  of 
a  charity  (e).  But  in  a  later  case  of  Attorney -General  v.  Wil- 
liams (/),  Romilly,  M.R.,  held  it  would  apply  in  the  case  of  a  charity 
as  well  as  in  other  cases.  In  fact  this  rule  seems  really  to  follow  from 
the  principle  laid  down  in  Pilcher  v.  Rawlins  (g),  and  the  cases  cited 
in  the  notes  to  Basset  v.  Nosworthy,  post,  that  a  purchaser  for 
value  without  notice,  who  both  pays  his  money  and  gets  his  legal 
estate  without  notice,  is  thereby  protected  against  all  prior  equities 
and  equitable  incumbrances. 

Mortgage  to  secure  further  advances. — If  however  the  first 
mortgagee  make  a  subsequent  advance  without  notice  of  an  inter- 
mediate mortgage,  he  can  tack,  and  demand  the  payment  of  the 
whole  amount  of  his  advances  in  the  first  place  (/a).  Seats,  where 
after  having  made  a  second  advance  without  notice  of  a  second  mort- 
gage he  foregoes  part  thereof,  and  afterwards  with  notice  of  the 
second  mortgage,  he  advances  an  amount  equal  to  that  which  he  had 
foregone,  inasmuch  as  evidence  is  not  admissible  to  show  the  intention 
of  the  parties  to  continue  the  old  debt :  Shepherd  v.  Titley  (i). 

(a)  2  Atk.  242 ;  Harrison  v.  Forth,  (d)  Ledbrooke  v.  Rodman,  59  L.  T. 
Pr.  Ch.  51.                                                     307  ;  Re  Railway  Time  Tables  Co.,  42 

(b)  Brandling  v.  Ord,  1  West.  Rep.      Ch.  98. 

512;   1  Atk.  512;  Ferrars  v.  Cherry,  (e)  East  Grinstead  Case,  Duke,  64. 

2  Vern.  383 ;  Merlin  v.  Jolliffe,  Amb.  (/)  17  B.  85. 

313 ;  Sweet  v.  Southcote,  2  Bro.  Ch.  (g)  7  Ch.  259. 

66;    McQueen   v.    Farquhar,    11    V.  (h)  Bedford  v.  Backhouse,  2  Eq.  Ca. 

467—478;    Kettlewell  v.  Watson,  26  Abr.  615;  Calisher  v.  Forbes,  7   Ch. 

C.  D.  501,  reversing  S.   C,  21  C.  D.  109. 
685.  (0  2  Atk.  350. 

(r)  14  C.  D.  432. 
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And  it  has  been  held,  that  although  the  first  mortgage  was  made 
to  secure  a  sum  and  farther  advances,  if  the  first  mortgagee  made  a 
further  advance  with  notice  of  a  "mesne  incumbrance,  he  will  not  be 
entitled  to  priority  in  respect  of  such  further  advance.  Thus  in  Shaw 
v.  Neale  {a),  an  estate  was  mortgaged  to  A.  to  secure  a  sum  of 
money  and  further  advances.  Afterwards,  Shaw,  the  plaintiff, 
obtained  a  charge  on  the  estate  by  means  of  a  judge's  order.  It 
was  held  by  Romilly,  M.R.,  reversing  the  old  case  of  Gordon  v. 
Graham  (b),  that  the  further  advances  made  to  the  mortgagor  by  A., 
after  notice  of  the  order,  had  no  priority  over  Shaw's  charge.  His 
judgment  was  affirmed  by  the  House  of  Lords  (c),  and  was  followed 
by  Hopkinson  v.  Bolt  (cZ),  which  is  the  case  usually  cited  as  estab- 
lishing the  rule. 

The  same  principle  is  applied  after  notice  of  an  absolute  assign- 
ment by  the  mortgagor  of  all  his  interest  in  the  property  remaining : 
see  Union  Bank  of  Scotland  v.  National  Bank  of  Scotland  (e), 
which  also  shows  that  the  principle  of  Hophinson  v.  Bolt  applies  to 
Scotland. 

In  The  Bradford  Banking  Co.  v.  Briggs  &  Co.  (/),  the  articles  of 
association  of  a  company,  registered  under  the  Companies  Act,  1862, 
provided  that  the  company  should  have  a  first  and  permanent  lien 
and  charge  available  at  law  and  in  equity  on  every  share,  for  all 
debts  due  from  the  shareholder  to  the  company.  Shareholders  in 
the  company  deposited  "certain  certificates  of  shares  in  the  company 
with  the  plaintiffs,  their  bankers,  by  way  of  equitable  mortgage  to 
secure  advances  on  their  current  account.  The  plaintiffs  gave  the 
company  notice  of  the  deposit.  The  shareholders  subsequently 
became  indebted  to  the  company.  The  certificates  stated  that  the 
shares  were  held  subject  to  the  articles  of  association.  It  was  held 
(reversing  the  judgment  of  the  C.  A.  and  restoring  that  of  Field,  J.,) 
that  the  company  was  not  entitled  to  priority  over  the  bankers  in 
respect  of  the  money  due  to  them  from  the  shareholders. 

In   Daun   v.   City   of  London  Brewery   Company  (g),   on   the 

(a)  20  B.  157.  722 ;  Bradford  Banking  Co.  v.  Briggs, 

(&)  7  Vin.  Ab.  53,  pi.  3,   2  Eq.  Ca.  infra. 

Ab.  598.  (e)  12  App.  Cas.  53. 

(c)  Shaw   v.   Neale,    6   H.  L.    Cas.  (/)  29  C.  D.  149;    31  C.  D.  19;  12 

581.  App.  Cas.  2fc>,  in  which  Hopkinson  v. 

(rf)  25  B.  461 ;  3  De  G.  &  J.,  p.  177  ;  Eolt  was  considered  and  applied. 

S.  C,  9  H.  L.  Cas.  514;  London,  &c.  (g)  8  Eq.  155. 
Banking  Co.  v.  Batcliffe,  6  App.  Cas. 
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26th  of  March,  1858,  a  publican  deposited  the  lease  of  his 
public-house  with  the  defendants — a  Brewery  Company — with  a 
memorandum,  stating  that  the  deposit  was  to  secure  payment 
of  a  sum  of  2021.,  and  interest,  as  well  as  any  other  sums 
in  which  the  depositor  might  become  indebted  to  the  Brewery 
Company  on  any  account,  not  exceeding  5001.  The  Brewery 
Company  on  the  7th  of  July,  1865,  made  the  publican  a  further 
advance  of  100Z.  On  the  11th  of  July,  1865,  the  publican  signed  to 
the  plaintiffs — a  firm  of  distillers — a  memorandum  whereby  he 
declared  that  the  documents  deposited  with  the  Brewery  Company 
should,  "  subject  to  the  security"  to  the  Brewery  Company,  be  a 
security  to  the  distillers  for  a  sum  of  120i.  then  due,  and  interest  and 
all  other  sums  that  might  thereafter  become  due  to  the  distillers. 
Notice  of  this  second  equitable  mortgage  was  on  the  same  day  given 
by  the  distillers  to  the  brewers.  After  the  date  of  this  notice  the 
publican  became  indebted  to  the  brewers  in  a  farther  sum  of  money 
— the  price  of  beer  supplied  to  the  publican.  The  company  claimed 
to  be  entitled,  by  virtue  of  a  custom  in  the  trade  between  brexvers 
and  publicans,  to  add  this  further  sum  to  the  amount  secured  by  the 
deposit  of  the  lease  in  priority  to  the  distillers'  charge.  It  was  held, 
however,  by  James,  V.-C,  that  the  alleged  custom  was  bad  in  law 
for  want  of  mutuality,  and  for  want  of  defined  limits  ;  and  further, 
that  it  was  imperfectly  supported  by  the  evidence,  and  that  conse- 
quently, according  to  the  rule  laid  down  in  Hoplcinson  v.  Molt  (a), 
the  defendants,  the  Brewery  Company,  from  and  after  the  date  of 
the  second  charge,  were  not  entitled  to  any  priority  in  respect  of  any 
o-oods  supplied  by  them  after  the  notice  ;  and  with  respect  to  such 
goods,  both  parties  having  notice  of  the  securities,  their  priorities 
were  to  be  according  to  the  dates  of  their  respective  supplies. 

And  the  result  will  be  the  same,  although  the  securities  are  exe- 
cuted on  the  same  day  and  with  the  knowledge  of  all  parties  (6). 

The  principle  upon  which  these  cases  proceed  is  this,  that  the 
second  charge  was  so  framed  as  if  it  had  said,  "subject  to  the  security 
as  it  stands  at  the  moment,"  that  is,  to  the  amount  of  money  now 
due  on  the  security.  If  the  parties  wish  to  escape  from  this,  they 
must  say  "subject  and  without  prejudice  to  the  principal  moneys 
now  due  from  me,  and  to  such  sums  as  I  may  hereafter  owe,  not 
exceeding  the  sum  of l."  (c). 

(a)  Supra,  9  II.  L.  Cas.  514.  (c)  Per  Romilhj,  M.E.,   in  Menzies 

(b)  Menzies   v.   Lightfoot,     11  Eq.      v.  Lightfoot,  11  Eq.  p.  468. 
459. 
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Where,  however,  in  such  cases  the  further  advance  is  made  by  the 
first  mortgagee  without  notice  of  an  intervening  advance  by  the 
second  mortgagee,  the  first  mortgagee  will  have  priority  over  the 
second  mortgagee,  not  only  in  respect  of  his  first,  but  also  in  respect  of 
his  second  advance  (a)  ;  nor  will  the  first  mortgagee  lose  his  priority 
over  the  second  mortgagee,  if  subsequently  thereto  he  renews  a  bill 
of  exchange  given  for  the  sum  advanced  on  the  first  mortgage  (b). 


Seventh  Rule. — The  seventh  rule  laid  down  in  Brace  v.  The  Duchess 
of  Marlborough  (c)  is  "  that  when  a  puisne  incumbrancer  buys  in  a 
prior  mortgage,  in  order  to  unite  the  same  to  the  puisne  incumbrance, 
but  it  is  proved  that  there  was  a  mortgage  prior  to  that,  the  Court 
holds,  that  the  puisne  incumbrancer,  where  he  had  not  got  the  legal 
estate,  or  where  the' legal  estate  was  vested  in  a  trustee,  could  in  such 
case  make  no  advantage  of  his  mortgage,  but  that  in  all  cases  where 
the  legal  estate  is  standing  out,  the  several  incumbrances  must  be 
paid  according  to  their  priority  in  point  of  time  :  qui  prior  est 
tempore  potior  est  jure  "  (d). 

And  it  is  immaterial  whether  the  outstanding  legal  estate  is 
a  fee  or  a  term  for  years  (e),  or  a  term  attendant  upon  the  inherit- 
ance (/),  which  in  equity  unless  merged  under  the  Satisfied  Terms 
Act  (g)  will  follow  all  the  estates  created  out  of  such  inheritance, 
and  all  incumbrances  subsisting  thereon  (h).  But  a  term  already 
attendant  before  that  Act  might  be  clothed  with  a  trust  for  a  mort- 
gagee or  purchaser  (i). 

The  case  of  Hooper  v.  Harrison  (h)  is  also  generally  referred  to 
as  a  strong  instance  of  this  rule.  The  facts  in  the  case  are  compli- 
cated, but  so  far  as  regards  the  point  in  question  it  may  be  taken 

(a)  Calisher  v.  Forbes,  7  Ch.  109.  Eq.  139;  Re  Richards,  45  0.  D.  589; 

{I)    Ibid.       And    see    Saunders    v.  and  see  Basset  v.  Nosworthy,  post. 
Dehew,  2  Vern.  271  ;  Allen  v. Knight,  (e)  Exp.  Knott,  11  V.  618. 

5  Ha.    272;  Cannock   v.   Jauncey,    1  (/)    Charlton    v.   Low,    3    P.    W. 
Drew.  497,  507,  5  W.  R.  (V.-C.  K.)  764.  330. 

(c)  2  P.  W.  495.  (</)  8  &  9  Vict.  c.  112. 

(d)  See  Symmes  v.  Symonds,  4  Bro.  (h)  Charlton  v.  Low,  3  P.  W.  330. 
P.  C.  328,  Toml.  edit.  ;  Earl  of  Bristol  {i)  Shaw  v.  Johnson,  1  Dr.  &  Sm. 
v.  Hungerford,  2  Vern.  524,  1  Eq.  Ca.  412  ;  Plant  v.  Taylor,  7  H.  &  N.  211 ; 
Abr.  142;  Turner  v.  Richmond,  2  Owen  v.  O.,  3  H.  &  C.  88;  and  see 
Vern.  81 ;  Beckett  v.  Cordley,  1  Bro.  Sug.  R.  P.  Stat.  282,  note  2nd 
Cb.  353  ;  Manningford  v.  Toleman,  1  edit. 

Coll.  670;  Phillips  v.  P.,  4  De  G.  F.  (k)  2  Kay  &  J.  100. 

6  J.  208;  Tborpe  v.    Holdsworth,   7 
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that  the  judgment  treated  the  material  facts  to  be  as  follows  : — The 
mortgagor  gave  a  legal  first  mortgage  to  W.,  a  second  equitable  mort- 
gage to  the  plaintiff  R,  a  third  mortgage  to  the  defendant  H.  W.. 
the  first  mortgagee,  died,  leaving  devised  mortgage  and  trust  estates 
to  the  defendant  H.,  and  appointed  him  and  another  executors.  H. 
thus  became  holder  of  the  legal  first  mortgage  as  trustee  of  W.'s  will, 
and  holder  of  a  third  mortgage  in  his  own  right.  H.  sold  under  the 
power  of  sale  in  the  first  mortgage,  and  claimed  to  apply  the  pro- 
ceeds, after  payment  of  the  second  mortgage,  in  discharge  of  his 
third  security,  to  the  exclusion  of  the  plaintiff's  second  mortgage. 
The  V.-C.  decided  that  he  could  not  do  so,  because,  having  sold  the 
estate  in  exercise  of  his  trusts  under  the  will,  he  had  no  longer  the 
legal  estate.  The  V.-C.  affirmed  the  doctrine  that  the  possession  of 
the  legal  estate  acquires  thereby  no  additional  equity,  but  merely 
"  stays  the  hands  of  the  Court  by  resting  on  that  estate,  which  the 
Court  will  not  deal  with  unless  a  superior  equity  can  be  shown,"  and 
held  that  the  defendant  H.,  having  sold  in  execution  of  the  trusts, 
was  not  possessor  of  a  legal  estate,  and  that  the  money  now  came  on 
the  trusts  of  the  equity  of  redemption,  and  that  the  plaintiff  as 
second  mortgagee  had,  by  reason  of  the  date  of  his  mortgage,  priority 
over  the  defendant  as  third  mortgagee.  It  will  be  seen  that  the  facts 
were  peculiar,  as  the  legal  estate  and  equitable  third  mortgage  were 
held  in  different  rights,  and  the  Judge  treated  the  sale  as  made  in 
exercise  of  the  trust ;  but  the  case  would  be  of  great  importance  if  it 
were  held  to  apply  to  the  ordinary  case  of  tacking,  and  to  operate  as 
a  decision  that  if  the  person  tacking  exercises  the  power  of  sale  the 
right  to  tack  is  gone. 

Eighth  Rule. — The  eighth  rule  in  Brace  v.  Duchess  of  Marl- 
borough {a),  is  :  "  To  complete  the  title  to  tack,  the  incumbrancer 
must  either  have  actual  iwssession  of  the  legal  estate,  or  the  best 
right  to  call  for  a  conveyance  or  assignment  of  it,  for  in  such  case 
the  creditor  having  such  right  will,  under  certain  circumstances,  be 
placed  in  equity  in  the  same  position  as  if  he  had  obtained  an  actual 
assignment."  This  is  a  qualified  statement  of  the  effect  of  the  better 
right,  limited  to  "  under  certain  circumstances."  The  doctrine  is 
sometimes  stated  in  more  unqualified  terms.  It  is  sometimes  said,  if 
any  one  of  the  incumbrancers  has  a  better  title  than  the  other  to  call 
for  a  conveyance  of  the  legal  estate,  as 

(a)  2  P.  W.  493. 
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(1)  When  a  declaration  of  trust  of  the  legal  interest  has  been 
made  in  his  favour, 

(2)  Or  he  has  made  the  trustee  a  party  to  his  conveyance, 

(3)  Or  he  has  possession  of  the  title-deeds,  equity  will  consider  him 
as  being  in  the  same  position  as  if  he  had  the  legal  estate. 

As  regards  the  third  case  put,  the  possession  of  the  title-deeds,  this 
no  doubt  is  often  held  to  give  priority  to  an  equitable  incumbrancer, 
but  it  is  more  properly  put  under  the  head  of  postponement  of  a 
legal  or  prior  equitable  incumbrance  for  negligence,  either  implying 
notice  or  showing  a  wilful  shutting  of  the  eyes,  or  as  leading  to  a 
fraud  being  committed  on  the  subsequent  incumbrancer,  and  the  cases 
bearing  on  it  are  treated  in  the  discussion  of  priorities  of  mortgages, 
in  the  notes  to  Russell  v.  R,  p.  77,  and  it  is  not  proposed  to  deal 
with  them  here. 

As  to  the  other  two  cases  put  as  illustrations  of  the  better  right  to 
call  for  the  legal  estate,  they  seem  in  effect  to  amount  to  the  same 
thing,  a  declaration  of  trust  in  favour  of  the  incumbrancer,  in  the  one 
case  express,  in  the  other  implied,  from  the  fact  of  the  trustee  con- 
curring in  the  conveyance  ;  and  it  is  difficult  to  find  any  other  cases 
where  the  equitable  incumbrancer  has  been  decided  to  be  in  the  same 
position  as  if  he  had  obtained  the  legal  estate. 

In  Cook  v.  Wilton  (a)  the  M.R.  said  that  there  having  been  a 
deposit  of  deeds  and  memorandum  agreeing  to  execute  a  legal 
mortgage,  the  legal  estate  must  be  considered  to  have  related  back  to 
the  agreement,  but  on  the  facts  before  him  he  held  that  the  mortgagee 
who  had  obtained  the  legal  estate  had  made  all  his  advances  without 
notice  of  any  mesne  incumbrances,  and  only  in  terms  decided  that  he 
might  hold  the  legal  estate  as  a  protection  for  advances  made  bond 
fide  and  without  notice. 

The  actual  decision,  therefore,  does  not  appear  to  have  gone  beyond 
the  doctrine  of  Marsh  v.  Lee,  that  where  advances  have  been  made 
without  notice,  and  the  legal  estate  is  subsequently  got  in,  the 
advances  may  be  tacked  by  a  legal  owner  to  oust  a  mesne  equitable 
incumbrancer. 

The  editors  have  not  found  any  authority  for  the  observations  in 
this  case,  that  a  contract  to  convey  the  legal  estate  would,  if  it  were 
not  conveyed,  be  sufficient  to  give  priority  over  mesne  equitable 
incumbrances  while  the  legal  estate  was  outstanding. 

What  might  be  the  effect  if  the  contract  amounted  to  an  agreement 

{a)  29  B.  100,  7  Jur.  (N.  S.)  281. 
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that  the  mortgagor  himself  should  hold  the  legal  estate  in  trust  for 
the  incumbrancer,  does  not  appear  to  have  been  decided.  But  there 
is  authority  for  saying  that  where,  at  the  time  of  the  advance,  a 
trustee  of  the  legal  estate,  not  being  the  mortgagor,  agrees  to  hold  as 
trustee  for  the  persons  making  the  advances,  the  position  is  to  be 
treated  as  the  same  as  if  the  legal  estate  were  actually  conveyed  to 
him  (a). 

In  the  case  of  Ex  p.  Knott  (b),  Lord  Melon  said,  "  When  such  a 
point  comes  to  be  discussed,  if  the  legal  estate  has  not  been  got  in,  it 
must  be  considered  with  reference  to  the  question  whether  the  first 
incumbrancer  has  a  better  right  to  call  for  an  assignment  of  the  legal 
estate ;  and  from  that  circumstance  a  Court  of  Equity  is  bound  to 
hold  not  only  that  the  first  mortgage  shall  be  protected  as  it  was  the 
first  equitable  security  ;  but  that  mortgagee  having  a  better  right  to 
call  for  the  assignment  is  in  equity  in  the  same  state  as  if  he  had  it." 
The  actual  judgment,  therefore,  goes  little  further  than  affirming  the 
principle  that  where  equities  are  equal  the  first  in  date  shall  prevail. 
The  marginal  note  puts  the  dictum  more  strongly  than  the  judgment, 
and  says,  "  The  prior  incumbrancer,  if  he  has  that  right,  is  in  equity  in 
the  same  state  as  if  he  had  that  assignment."  It  does  not  appear  that 
this  was  decided  in  the  case,  or  that  the  doctrine  can  be  taken  to  be 
law  except  in  special  cases,  as,  for  instance,  where  the  legal  estate  is 
in  a  trustee  who  is  an  express  trustee  for  the  incumbrancer,  as  seems 
to  have  been  the  case  in  Pomfret  v.  Lord  Windsor  (c). 

In  Wilkes  v.  Bodington  (d)  the  L.C.  says,  "  I  take  it  to  be  the  rule 
in  equity  that  where  a  man  is  purchaser  without  notice  he  shall  not 
be  annoyed  in  equity,  not  only  when  he  has  a  prior  legal  estate,  but 
when  he  has  a  better  title  or  right  to  call  for  the  legal  estate  than 
the  other;"  and  therefore  dismissed  the  bill.  In  that  case  the 
trustees  of  a  legal  term  were  parties  to  the  settlement  impeached 
though  they  did  not  actually  assign  the  term,  and  the  claim  against 
the  purchaser  was  by  an  assignee  in  bankruptcy  to  upset  the  settle- 
ment. It  seems  that  the  case  may  be  supported  either  on  the  ground 
that  the  concurrence  of  the  trustees  of  the  term,  though  they  did  not 


(«)  See  Willoughby  v.  W.,  1  T.  E.  Lat.   264;  Tildesley  v.  Lodge,  3  Sm. 

763 ;  Blake  v.  Sir  Edward  Hungerford,  &  Or.  543. 
Pr.  Ch.   158;  Charlton  v.  Low,   3  P.  (&)  11  V.  618,  8  E.  E.  254. 

W.   328;    Ex  p.    Knott,    11    V.    609,  (c)  2  V.  sen.,  p.  486. 

8  E.  E,  254  ;  Shine  v.  Gough,  1  Ball  (d)  2  Yern.  599. 

&  B.  436  ;  Bowes  v.  Evans,  1  Jo.  & 
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convey,  amounted  to  an  agreement  to  be  trustees  for  the  purchaser ; 
or  that  the  claim  resisted  by  the  purchaser  was  a  claim  merely  to  an 
equity,  and  not  to  an  equitable  estate,  and  therefore  within  the  third 
case  noticed  by  Lord  Westbury  in  Phillips  v.  P.,  see  notes  to  Basset 
v.  Nosworthy,  post.  In  Maundrell  v.  M.  (a),  says  Eldon,  C. :  "  It 
is  equally  clear,  however,  with  regard  to  mortgagors  and  incum- 
brancers, that  if  they  do  not  get  in  the  satisfied  term  in  some  sense, 
either  taking  an  assignment,  making  the  trustee  a  party  to  the 
instrument,  or  taking  possession  of  the  deed  creating  the  term,  that 
term  cannot  be  used  to  protect  them  against  any  person  having 
mesne  charges  or  incumbrances." 

The  building  society  cases  of  Pease  v.  Jackson  (b),  Robinson  v. 
Trevor  (c),  Fourth  City  Benefit  Mutual  Building  Society  v. 
Williams  (d),  which  are  sometimes  referred  to  as  supporting  the 
doctrine,  are  discussed  in  the  notes  to  Basset  v.  Nosworthy,  post,  and 
it  will  be  seen  that  they  do  not  really  affect  the  question,  because 
although  it  was  necessary  to  consider  who  had  the  best  right  to  call 
for  the  legal  estate,  when  that  was  ascertained  the  statutory  receipt 
actually  vested  the  legal  estate  in  him,  so  that  there  was  no  question 
of  its  being  outstanding  and  an  equitable  right  to  call  it  in. 

The  law  seems  to  be  correctly  stated  by  Wigram,  V.-C,  in  the  case 
of  Willmot  v.  Pylce  (e),  as  follows  :  — 

"  Now  the  general  rule — the  rule  relied  on  by  Mr.  Wood  as  to 
equitable  interests  in  land — is  the  rule  '  qui  prior  est  tempore 
potior  est  jure'  and  I  have  on  the  former  point  decided  that 
neither  the  omission  of  one  mortgagee  to  give  notice,  nor  the  activity 
of  the  other,  would  in  the  circumstances  of  that  case  give  the  second 
mortgagee  priority  over  the  first.  But  if  a  first  incumbrancer  has  a 
declaration  of  trust  only  by  the  borrower,  and  none  by  the  trustee, 
and  the  second  incumbrancer  has  a  formal  mortgage  of  the  equity  of 
redemption,  and  the  trustee  is  a  party  to  the  deed,  and  declares  him- 
self a  trustee  for  the  second  incumbrancer,  will  not  that  declaration 
by  the  trustee  give  the  second  priority  over  the  first  ?  I  think  the 
second  would  in  that  case  have  a  better  right  to  call  for  the  legal 
estate  than  the  first ;  and  if  it  would  be  so  in  the  case  of  a  stranger, 
I  think  the  trustee  cannot  be  precluded  by  his  situation  as  a  trustee 
from  claiming  the  benefit  of  the  legal  estate  without  notice.     .     .     . 


(a)  10  Y.  246,  see  p.  271 ;  7  E.  E.  (c)  12  Q.  B.  D.  423. 

393.  \d)  14  C.  D.  140. 

(6)  3  Oh.  576.  (e)  5  Ha.  22. 
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I  have  referred  to  the  cases  of  Stanhope  v.  Verney  (a)  and  Maun- 
drell  v.  M.  (b),  from  which  it  appears  that  as  to  the  trusts  of  a  term, 
a  declaration  in  form  by  a  trustee  that  he  will  stand  possessed  of  the 
term  is  held  equivalent  to  an  assignment,  so  as  to  give  a  preference 
to  the  party  who  gets  the  declaration  over  one  who  has  a  good  equit- 
able interest,  but  not  in  the  same  form." 

It  appears,  therefore,  that  in  such  a  case,  while  the  trustees  for  one 
of  the  incumbrancers  holds  the  legal  estate  it  will  be  treated,  as  is 
reasonable,  as  being  the  same  thing  as  if  the  incumbrancer  himself 
held  it.  But  the  cases  above  stated  will  show  that  such  a  declaration 
of  trust  would  not  protect  the  person  in  whose  favour  it  was  declared 
as  against  any  mortgagee  or  other  person  who  obtained  from  the 
trustee  an  actual  conveyance  of  the  legal  estate  for  valuable  consider- 
ation and  without  notice.  See  Pitcher  v.  Eawlins,  cited  supra, 
Rooper  v.  Harrison,  supra,  p.  137,  and  for  an  old  case  of  apparently 
the  same  effect,  Stanhope  v.  Verney  (supra). 

3.  As  to  the  Time  at  which  an  Incumbrance  sought  to  be  Tacked 

can  be  Acquired. 

A  first  mortgagee  cannot  tack  a  subsequent  incumbrance  taken 
pendente  lite,  the  lis  pendens  being  duly  registered,  because  the  suit 
would  affect  him  with  notice  of  the  mesne  incumbrance  (c). 

But  a  third  mortgagee,  who  has  advanced  his  money  without 
notice,  may  get  in  and  tack  the  first  mortgage  pendente  lite,  and  up 
to  the  judgment  (d). 

And  after  the  first  mortgagee  had  by  his  answer  submitted  (on 
payment  of  money  due  to  him)  to  assign  to  the  plaintiff  the  second 
mortgage,  the  third  mortgagee  has  been  held  entitled  pendente  lite 
to  obtain  an  assignment  of  the  first  mortgage,  and  to  hold  the  estate 
against  the  second  mortgagee  till  he  should  be  paid  what  was  due 
to  him  upon  both,  he  having  had  no  notice  of  the  second  mortgage 
when  he  advanced  his  money  (e). 

But  after  a  judgment  to  settle  priorities,  a  party  to  the  cause  will 
not  have  the  advantage  of  tacking  his  puisne  incumbrance  to  a  prior 

(«)  2  Eden,  &L.  Vera.  29  ;  Belchier  v.  Butler,  2  Eden, 

(b)  10  V.  271.  523  ;  Belchier  v.  Benforth,  6  Bro.  P. 

(c)  Morret  v.  Paske,  2  Atk.  52.  C.  28. 

(d)  Braces.  Duchess  of  Marlborough,  (e)  Belchier  v.  Butler,  2  Eden, 
2  P.  W.  491 ;    Hawkins  v.  Taylor,  2  523. 
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one  taken  since  (a)  ;  for  there  is  then  a  judgment  for  the  creditors 
that  they  shall  be  paid  according  to  their  priorities  (b). 

4.  Consolidation  of  Mortgages. 

This  was  not  noticed  in  former  editions,  hut  it  is  considered  by 
the  editors  convenient  to  insert  a  short  note  as  to  the  leading  cases 
on  it,  for  though  the  doctrine  of  consolidation  is  quite  distinct  from, 
and  depends  on  a  different  principle  from  that  which  governs  "tack- 
ing," consolidation  has  in  some  respects  an  effect  similar  to  that  of 
tacking,  and  it  is  often  referred  to  inaccurately  as  a  form  of  tacking  ; 
and  see  judgment  of  Lord  Campbell  in  Selby  v.  Pomfret  (c),  and 
the  marginal  note  in  Vint  v.  Padgett  (d).  Tacking  depends  on 
the  advantage  given  by  all  the  Courts  to  the  possession  of  the  legal 
estate,  and  is  the  uniting  of  two  debts  charged  on  the  same  pro- 
perty. 

Consolidation  is  the  right  of  a  person  who  has  two  or  more  mort- 
gage debts  respectively  charged  on  different  properties,  to  refuse  under 
certain  circumstances  to  be  redeemed  as  to  one  unless  the  other  or 
others  be  redeemed  also. 

Consolidation,  as  expressed  by  Cotton,  L.J.,  in  Cummins  v. 
Fletcher  (e),  "  arises  from  the  power  of  the  Court  of  equity  to  put 
its  own  price  upon  its  own  interference  as  a  matter  of  equitable  con- 
sideration in  favour  of  any  suitor. 

"  Originally  it  was  only,  as  against  the  mortgagor,  an  interference 
by  the  Court  of  equity  with  his  right  to  redemption.  The  right  to 
redeem  was  the  creature  of  equity,  and  the  Court  of  equity  held 
that  it  was  inequitable  that  the  mortgagor  should  take  from  his 
creditor  the  sufficient  and  leave  him  with  an  insufficient  estate  as  a 
security  for  a  different  debt." 

So  Lord  JDavey,  in  delivering  the  judgment  of  the  House  of  Lords 
in  Pledge  v.  White  (/),  says,  "  Originally  it  may  have  been  a  right  of 
a  mortgagee,  holding  two  separate  mortgages  on  estates  originally 
belonging  to  the  same  mortgagor  which  had  become  absolute  estates 
at  law  against  the  mortgagor  and  debtor,  personally  to  refuse  to  be 
redeemed  as  regards  one  estate  without  having  the  debt  charged  on 

(a)  Bristol  v.  Hungerford,  2  Vern.  (c)  3  De  G.  F.  &  J.  595. 

525 ;  Wortley  v.  Birkhead,  2  V.  574,  3  (d)  2  De  G.  &  J.  611. 

Atk.  81.  (e)  14  C.  D.  711. 

{h)   Ex   p.  Knott,  11   V.  619;    Be  (/)  (1896)  A.  C.  187. 
Scott's  Estate,  14  Ir.  Ch.  E.  57. 
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the  other  paid.  But  it  has  long  been  settled  that  the  right  of  con- 
solidation may  be  exercised  in  respect  of  equitable  mortgages,  as 
well  as  by  a  mortgagee  holding  the  legal  estate  absolute  at  law ;  and 
on  the  other  hand  that  it  may  be  asserted  against  the  assignee  of  an 
equity  of  redemption  from  the  mortgagor  as  well  as  against  the 
mortgagor  himself." 

It  appears  to  be  recognised  in  very  early  cases :  see  Bovey  v.  Skvp- 
%uith  (a)  in  the  reign  of  Charles  II.,  see  also  Lord  Harchvicke's 
decision  in  1743,  in  the  case  of  Titley  v.  Davies  (b). 

"  The  equitable  rule  as  to  consolidation  has  not  met  with  general 
approval  as  regards  at  least  its  latest  development "  (c),  and  the  doc- 
trine is  excluded  except  in  case  of  express  agreement  to  the  contrary 
by  sect.  17  (1)  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
which  enacts  that 

"  (1)  A  mortgagor  seeking  to  redeem  any  one  mortgage,  shall  by 
virtue  of  this  Act  be  entitled  to  do  so,  without  paying  any  money 
due  under  any  separate  mortgage  made  by  him,  or  by  any  person 
through  whom  he  claims,  on  property  other  than  that  comprised  in 
the  mortgage  which  he  seeks  to  redeem. 

"  (2)  This  section  applies  only  if  and  as  far  as  a  contrary  conten- 
tion is  not  expressed  in  the  mortgage  deed  or  one  of  them. 

"(3)  This  section  applies  only  where  the  mortgages  or  one  of  them 
are  or  is  made  after  the  commencement  of  this  Act." 

Inasmuch  as  subs.  2  enables  mortgagees  to  contract  out  of  and 
exclude  the  application  of  the  section,  and  this  is  very  commonly 
done  in  practice,  the  enactment  has  not  prevented  the  doctrine  of  con- 
solidation being  of  importance,  even  as  regards  mortgages  since  the 
Act,  and  in  fact  there  has  been  since  that  date  considerable  litigation 
on  questions  of  consolidation. 

The  principal  difficulty  has  arisen  where  there  has  been  an  assign- 
ment of  the  equity  of  redemption  in  one  or  more  properties  which  have 
been  separately  mortgaged. 

The  case  which  is  most  frequently  commented  on  is  that  of  Vint 
v.  Paclget,  decided  in  1858  (d).  The  facts  as  stated  in  the  marginal 
notes  are  these  :  Two  estates, subject  respectively  to  distinct  first  mort- 
gages vested  in  different  mortgagees,  were  both  again  mortgaged  to 
the  same  second  mortgagees.     Afterwards  the  two  first  mortgages 


(a)  1  Ch.  Ca.  201.  White,  (1896)  A.  C.  187. 

\b)  2  Y.  &  C.  C.  C.  399,  note.  (cZ)  2  De  G.  &  J.  611. 

(c)    Per  Lord  Davey,  in  Pledge  v. 
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were  transferred  to  one  person,  with  notice  of  the  second  mortgage. 
It  was  held  that  the  transferee  was,  in  a  foreclosure  suit  instituted  by 
him  against  the  second  mortgagee,  entitled  to  consolidate  (in  the 
marginal  note,  to  tack)  the  two  first  mortgages.  The  C.  A.  con- 
sidered the  right  to  consolidate  clear,  subject  only  to  the  question 
whether  it  was  material  that  notice  of  the  second  mortgage  was  given 
to  the  transferee  of  the  first  mortgages  at  the  time  he  took  his 
transfer.  And  they  held  that  this  did  not  affect  the  transferee's 
right.  A  doubt  whether  the  judgment  was  in  this  respect  justifiable 
was  expressed  by  Lindley,  L.J.,  in  the  recent  case  of  Minter  v. 
Carr  (a).  But  the  decision  of  Vint  v.  Padgett  was  recognised  as 
binding  by  the  same  judge  and  the  other  judges  of  the  C.  A.,  and  the 
House  of  Lords,  in  the  still  more  recent  case  of  Pledge  v.  White  (b). 
Tiveedale  v.  T.  (c)  was  decided  in  1857,  the  year  before  Vint  v. 
Padgett,  and  was  a  very  similar  case,  where  the  union  of  the  mort- 
gages took  place  after  the  assignment  of  the  equities  of  both 
properties  to  one  person. 

In  the  important  case  of  Jennings  v.  Jordan,  decided  by  the 
House  of  Lords  in  1881  (d),  the  mortgagor  of  one  property  assigned 
the  equity  of  redemption  in  it  on  a  settlement  for  value,  and  after 
this  assignment  mortgaged  another  property  to  the  mortgagee  of  the 
first.  The  assignee  of  the  equity  of  redemption  having  brought  an 
action  to  redeem  the  first  property,  the  mortgagee  claimed  to  con- 
solidate the  two  mortgages.     Held,  that  he  could  not  consolidate. 

As  stated  by  Lord  Davey  in  Pledge  v.  White  (e),  the  actual 
point  decided  in  Jennings  v.  Jordan  (/)  was  "that  a  mortgagee 
could  not,  as  against  the  assignee  of  the  equity  of  one  property,  con- 
solidate with  his  original  mortgage  a  mortgage  on  another  property 
created  by  the  same  mortgagor  after  the  assignment  of  the  equity  of 
redemption.  The  contrary  has  been  maintained  by  the  defendant,  on 
what  was  probably  a  misunderstanding  of  the  case  of  Tassell  v. 
Smith  (g).  .  .  .  They  preferred  the  decision  of  White  v.  Hill- 
acre  (h)  to  Beevor  v.  Luck  (i)." 

(e)  (1896)  A.  C.  196,  affirming 
Romer,  J.,  (1894)  2  Oh.  328,  (1895)  1 
Ch.  51  (C.  A.). 

(/)  6  App.  Cas.  698. 

{g)  2  Be  G.  &  J.  713 ;  27  L.  J.  Ch. 
694,  overruled. 

(/i)  3  Y.  &  C.  Ex.  597. 

(i)  4  Eq.  537. 
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(a)  (1894)  3  Ch. 

498; 

,  see 

s  p.  501 

(5)  (1896)  A.  C. 

187: 

;  0 

895)   1 

Ch. 

51. 

(c)  23  B.  341. 

(d)    6    App.    Cas.    698. 

See 

also 

Baker  v.    Gray,    1 

C. 

D. 

491; 

and 

"White   v.   Hillacre 

,   3 

Y. 

&  C. 

Ex. 

597. 
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In  the  case  of  Harter  v.  Colman  (a),  the  facts  were  very 
similar  to  those  in  Jennings  v.  Jordan,  only  the  mortgages  were 
made  to  different  persons  before  the  equity  of  redemption  in  one 
property  was  assigned,  and  the  union  of  the  mortgages  in  the  trans- 
feree was  subsequent  to  such  assignment.  It  was  held  by  Fry,  L.J., 
that  the  transferee  could  not  consolidate  them  as  against  the  assignee 
of  the  equity  in  one  of  them.  The  Judge  considered  "  that  the 
Courts  had  laid  clown  the  principle  that  the  equities  to  be  performed 
by  the  assignee  of  an  equity  of  redemption  are  those  to  which  his 
assignor  was  liable  at  the  date  of  the  assignment."  He  quotes  from 
the  judgment  of  Lord  Selborne,  in  Jennings  v.  Jordan,  the  following 
passage :  "The  purchaser  of  an  equity  of  redemption  must  take  it  as 
it  stood  at  the  time  of  his  purchase,  subject  to  all  other  equities 
which  then  affected  it  in  the  hands  of  his  vendor,  of  which  the  right 
of  the  mortgagee  to  consolidate  his  charge  on  that  particular  property 
with  other  charges  then  held  by  him  on  other  property  at  the  same 
time  redeemable  under  the  same  mortgagor  was  one."  The  cases  of 
Harter  v.  Colman  and  Jennings  v.  Jordan  must  be  taken  to  have 
overruled  the  case  of  Beevor  v.  Luck  (b). 

It  appears,  however,  from  the  more  recent  case  of  Pledge  v.  Tl'A  ite, 
hereinafter  referred  to,  that  it  cannot  be  said  that  in  all  cases  the 
equities  must  stand  as  they  stood  at  the  time  of  the  purchase  of  the 
equity  of  redemption. 

The  more  recent  cases  of  Minterv.  Garr  (c)  and  Pledge  v.  White  (d) 
were  both  cases  arising  out  of  mortgages  by  the  same  person  (Banks) 
of  eight  different  properties.  Ultimately  the  equity  of  redemption  in 
all  had  become  vested  in  the  same  person,  and  the  mortgages  of  all 
the  properties  had  also  become  vested  in  another  person.  But  in  the 
first-mentioned  case  of  Minter  v.  Carr  it  was  held  that  the  plaintiff, 
the  assignee  of  the  equity  of  redemption,  had  become  entitled  to  a 
separate  mortgage,  or  to  the  title  by  purchase  through  a  separate 
mortgage,  of  one  of  the  properties  which  had  been  made  to  his  pre- 
decessor in  title  before  the  other  mortgages  were  united  in  the  de- 
fendants, and  that  he  was  entitled  to  redeem  this  mortgage  alone 
Avithout  redeeming  the  others,  because  although  at  the  time  when  he 
claimed  to  redeem  he  had  the  equity  of  redemption  in  all  the  pro- 
perties, he  was  to  be  treated  as  to  this  particular  property  as  standing 

(a)  19  C.  D.  630.  498. 

(6)  4  Eq.  537.  (d)  (1896)  A.  C,  187,  H.  L.;  (1894) 

(c)  Eeported  before .Bowier,  J.,  (1894)  2  Ch.  222,  Bomer,J. ;  (1895)  1  Ch.  51, 

2    Ch.    321;     C.    A.,    (1S94)    3    Ch.  C.  A. 
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in  the  position  of  an  assignee  of  the  equity  of  redemption  of  it  alone, 
before  the  union  of  the  mortgages  in  the  plaintiffs. 

In  Pledge  v.  White,  reported  in  the  Courts  below,  nom.  Pledge  v. 
Carr  (a),  it  appears  that  at  the  date  of  the  action  being  commenced 
the  plaintiff  had  become  entitled  to  the  equity  of  redemption  in  all 
the  seven  remaining  properties  which  had  been  mortgaged  by  Banks 
by  seven  or  several  separate  mortgages,  and  that  these  separate 
mortgages  at  the  date  of  the  action  were  vested  in  the  defendants. 
The  plaintiff  claimed  to  redeem  one  of  the  properties  (No.  2),  without 
redeeming  the  others.  It  was  held  that  he  could  not  do  so,  and  that 
Vint  v.  Padgett  (/>)  had  been  too  long  established  to  be  overruled  ; 
and  therefore  it  was  held,  following  Tweedale  v.  T.  (a)  and  Vint  v. 
Padgett  (6),  that  the  executor  of  Carr,  the  transferee,  was  entitled  to 
consolidate  all  the  first  mortgagees. 

The  result  of  the  cases  seems  to  be  that  the  dictum  of  Fry,  L.J.,, 
in  the  above-stated  case  of  Harter  v.  Colman,  must  be  modified  so 
far  as  it  purported  to  lay  down  that  the  equities  were  to  be  regulated 
at  the  date  of  the  assignment  of  the  equity. 

The  cases  are  discussed  in  an  exhaustive  judgment  of  Lord  Davey 
in  Pledge  v.  White,  and  the  result  is,  consolidation  will  be  applicable 
(1)  "where  at  the  date  when  redemption  is  sought  all  the  mortgages 
are  united  in  one  hand,  and  redeemable  by  the  same  person  ; 

(2)  Or  where,  after  that  state  of  things  has  once  existed,  the 
equities  of  redemption  have  become  separated  "  (d). 

It  also  appears  that  a  mortgagee  is  not  prevented  from 
claiming  the  right  to  consolidate  by  reason  that  at  the  time  he  pays 
his  money  and  unites  the  mortgages  by  taking  a  transfer  of  one  or 
more  of  them  he  has  notice  of  a  second  mortgage  of  all  the  properties 
vested  in  another  mortgagee,  whose  right  may  be  affected  by  the 
consolidation  (e).  But  on  the  other  hand,  he  cannot  consolidate 
against  a  second  mortgagee  or  purchaser  of  the  equity  of  redemption 
in  one  only  of  the  properties  who  derives  title  before  the  union  of  the 
mortgages  claimed  to  be  consolidated  (/). 

The  position  is  explained  by  Lord  Davey  as  follows  : — "  It  appears 

(a)  (1894)   2    Oh.    328,   Romer,    J.;  (e)  Vint  v.  Padgett,  2  De  G.  &  J-  611. 

(1895)  1  Oh.  51,  C.  A. ;  and  (1S96)  A.  0.  See  Baker  v.  Gray,  1  C.  D.  491,  where 

187,  H.  L.  some   weight    appears  to  have    been 

(5)  2  De  G.  &  J.  611.  given  to  the  fact  of  notice. 

(c)23B.  341.  (/)  Jennings    v.     Jordan,     supra; 

(d)    These     two    propositions     are  Harter  v.  Colman,  supra. 


stated  by  Lord  Daveij,  (1896)  A.  0.  198. 
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to  me,  my  lords,  that  an  assignee  of  two  or  more  equities  of  redemp- 
tion from  one  mortgagor  stands  in  a  widely  different  position  from 
the  assignee  of  one  equity  only.  He  knows,  or  has  the  opportunity 
of  knowing,  what  are  the  mortgages  subject  to  which  he  has  pur- 
chased the  property,  and  he  knows  that  they  may  become  united  by 
transfer  in  one  hand.  If  the  doctrine  of  consolidation  be  once 
admitted,  it  appears  to  me  not  unreasonable  to  hold  that  a  person  in 
such  a  position  occupies  the  place  of  the  mortgagor  or  assignor  to 
him  towards  the  holders  of  the  mortgages,  subject  to  which  he  has 
purchased,  although  it  may  be  unreasonable  to  hold  that  he  can  be 
affected  by  the  transfer  to  such  holders  of  mortgages  to  other  persons 
by  the  same  mortgagor  on  property  which  he  has  not  purchased,  and 
with  the  equity  of  redemption  of  which  he  has  no  concern.  He  does 
not  investigate  the  title  to  such  other  property,  and  cannot  know  in 
the  latter  case  to  what  mortgages  the  property  is  subject." 

Other  Points  connected  with  Consolidation. — The  right  of  con- 
solidation is  merely  the  right  of  the  holder  of  two  mortgages  to 
refuse  to  be  redeemed  as  to  one  without  the  other  being  redeemed 
also.  It  does  not  affect  a  charge  of  the  mortgage  debt  on  the  two 
properties,  and  in  consequence  it  has  been  held — 

(1)  That  it  does  not  have  the  effect  of  making  the  mortgagee  (who 
claims  to  consolidate),  in  respect  of  any  right  which  he  gains  by  it, 
a  purchaser  within  the  decisions  of  the  statute  27  Eliz.  c.  4,  and  that 
he  cannot  exercise  it  against  persons  claiming  under  a  voluntary 
settlement  of  one  property  made  before  the  execution  of  the  mort- 
gage (a)  ; 

(2)  That  it  does  not  attach  where  one  of  the  properties  originally 
mortgaged  has  ceased  to  exist  (b). 

On  the  other  hand,  in  the  case  of  Crackncdl  v.  Janson  (c),  a  mort- 
gagee of  two  estates,  A  and  B,  of  which  A  was  subject  to  a  first 
mortgage,  in  exercise  of  a  powTer  of  sale  in  his  mortgage,  sold  the 
estate  A.  The  first  mortgagee,  to  whom  another  debt  was  due  upon 
an  equitable  mortgage  by  deposit  of  a  policy  of  assurance  and  other 
documents  by  the  mortgagor,  refused  to  join  in  the  conveyance  to  the 
purchaser  unless  he  received  out  of  the  purchase-money  the  amount 
due  on  both  his  mortgages.  That  amount  was  paid  to  him  accordingly, 
and  the  documents  comprised  in  the  equitable  deposit  were  delivered 
to  the  second  mortgagee.     The  balance  of  the  proceeds  of  sale  were 

(a)  Re  Walhampton  Estate,  26  C.  D.  (&)  Re  Eaggett,    16  C.  D.   117;  Re 

391 ;     and    cf.    Cracknall   v.  Janson,       Gregson,  36  C.  D.  223. 
supra,  11  C.  D.  1.  (c)  11  C.  D.  1. 
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insufficient  to  discharge  what  was  due  to  the  second  mortgagee.  It 
was  held  by  the  C.  A.  that  as  the  equitable  mortgage  was  paid  with 
money  which,  had  the  first  mortgagee  not  claimed  the  right  to  con- 
solidate, would  have  belonged  to  the  second  mortgagee,  it  was  in  fact 
paid  by  the  second  mortgagee,  who,  by  the  fact  of  such  payment, 
became  equitable  transferee,  and  was  entitled  to  consolidate  that 
mortgage  with  his  mortgage  on  estate  B. 

The  case  of  Gracknall  v.  Janson  was  a  foreclosure  action,  and 
shows  that  the  doctrine  applies  when  the  mortgagee  is  suing  for  fore- 
closure as  well  as  when  the  mortgagor  is  seeking  redemption. 

This  case  shows  also  that  an  equitable  mortgage  can  be  consoli- 
dated with  a  legal  mortgage,  and  that  the  right  applies  to  the  pro- 
ceeds of  sale  of  the  properties  comprised  in  the  two  mortgages  when 
sold  by  the  mortgagee. 

In  Marshall  v.  Shrewsbury  (a),  a  mortgagee  having  from  the  same 
mortgagor,  who  died,  a  legal  mortgage  on  one  property  and  an  equit- 
able mortgage  on  another,  contracted  to  sell  both,  and  then  filed  a 
bill  for  the  administration  of  the  estate  of  the  deceased  mortgagor, 
and  praying  for  permission  to  carry  out  the  sale  and  for  payment  of 
both  debts  out  of  the  proceeds  and  the  mortgagor's  estate.  It  was 
held  that  he  was  entitled  to  do  so. 

In  Griffith  v.  Pound  (6),  it  was  held  that  the  right  attached  in  the 
case  of  a  mortgage  since  the  Conveyancing  Act,  1881  (sect.  17  being 
excluded),  where  the  mortgagee  had  given  notice  under  sect.  20  to 
pay  off  one  mortgage,  and  the  mortgagor  had  tendered  the  money, 
and  that  the  doctrine  of  election  did  not  attach. 

Mortgages  made  on  Different  Rights. — In  the  case  of  Cummins  v. 
Fletcher  (c),  it  was  laid  down  by  James,  L.J.  : 

(1)  That  the  right  of  consolidation  did  not  attach  when  the  mort- 
gages were  made  and  different  rights,  as  in  the  case  of  one  being  a 
mortgage  by  A.  for  his  own  debt,  and  the  other  a  mortgage  by  A. 
and  B.  of  other  property  for  a  partnership  debt  (see  as  to  the  similar 
rule  with  respect  to  tacking  ante,  under  tit.  7) ; 

(2)  That  consolidation  only  applies  where  default  lias  been  made 
in  all  the  securities  in  respect  of  which  it  is  claimed. 

In  the  case  of  Neve  v.  Pennell  (d),  it  was  held  that  a  puisne  mort- 
gagee of  lands  in  a  register  county,  who  had  registered  his  mortgage 
before  a  mortgage  prior  in  date,  could  consolidate  against  it. 

(a)  10  Ch.  250.  (c)  14  C.  D.  699. 

(6)  45  C.  D.  553.  (,/)  2  Hem.  &  M.  171. 
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BASSET    v.    NOS WORTHY. 

1673.     Rep.  Temp.  Finch,  102. 


Purchase  for  valuable  Consideration  without  Notice. 

A  bill  was  filed  by  an  heir-at-law  against  a  person  claiming  as 
purchaser  from  the  devisee  under  the  will  of  his  ancestor  to  discover 
a  revocation  of  the  will.  The  defendant  pleaded  that  he  was  a  pur- 
chaser for  valuable  consideration,  bond  fide,  without  notice  of  any 
revocation,  and  the  plea  was  allowed,  and  upon  proof  of  it,  the  bill 
was  dismissed. 

Though  lands  by  the  falling  in  of  several  lives  prove  to  be  of  much 
greater  value  than  they  were  at  the  time  of  the  purchase,  if  the  con- 
sideration be  such  as  will  make  the  defendant  a  purchaser  within 
the  stat.  27  Eliz.,  he  will  be  considered  as  a  purchaser  for  valuable 
consideration  ;  for  the  question  is,  not  whether  the  consideration  be 
adequate  but  whether  it  be  valuable. 

The  plaintiff,  Sir  William  Basset,  entitled  himself,  as  son  and  heir 
of  Elizabeth  Seymour,  who  was  the  only  daughter  and  heir  of  Sir 
Joseph  Killegrew,  who  was  brother  and  heir  of  Sir  Henry  Killegrew, 
whose  estate  the  lands  in  the  bill  mentioned  formerly  were  ;  the 
defendant's  title  being  under  (as  the  plaintiff  alleged)  a  pretended 
purchase  of  these  lands  at  Drury  House,  and  under  the  will  of  Sir 
Henry  Killegrew,  the  purchase  being  from  Jane  Davis  (afterwards 
the  wife  of  Mr.  Berkley)  and  from  Henry  Hill,  the  pretended  natural 
son  of  the  said  Sir  Henry  Killegrew,  of  which  will  the  plaintiff 
alleged  there  was  a  revocation  by  some  subsequent  deed  or  will ;  and 
for  a  discovery  thereof,  and  what  Mr.  Nosworthy  really  paid  for  the 
purchase,  and  what  deeds  and  writings  he  had,  and  to  set  aside  the 
incumbrances  which  he  had  bought  to  protect  his  purchase,  and  that 
Mrs.  Seymour  might  try  her  title  at  law,  upon  the  supposed  revoca- 


PURCHASER    FOR    VALUE    WITHOUT   NOTICE.  151 


Basset  v.  Nosworthy. 

tion  against  the  title  of  the  defendant,  as  a  purchaser  under  the  said 
will,  the  now  plaintiffs  exhibited  this  bill  (a). 

To  which  the  defendant  pleaded  a  dismission  of  a  bill  in  the  Court 
of  Exchequer  (b),  signed  and  enrolled,  which  bill  was  there  brought 
for  the  same  matter  as  in  this  bill,  and  fully  examined  and  dismissed 
upon  a  full  hearing,  but  without  prejudice,  and  the  dismission  duly 
signed  and  enrolled. 

The  defendant  further  pleaded  that  he  was  a  purchaser  for  a 
valuable  consideration,  bond  Jicle  paid,  without  notice  of  any 
revocation. 

This  cause  being  heard  by  the  Lord  Keeper  Bridgman,he  ordered 
precedents  to  be  searched,  where  a  plaintiff,  after  a  dismission  of  his 
bill  on  a  judicial  and  formal  hearing,  and  a  full  examination  of 
witnesses  in  one  Court  of  equity,  and  that  without  prejudice,  had 
ever  been  admitted  in  another  Court  of  equity,  to  examine  new' 
witnesses  to  the  same  matter  formerly  in  issue  and  examined  (c). 

Afterwards  there  being  several  orders  made  in  this  cause,  and  one 
by  which  the  plea  was  overruled  (cl),  the  cause  now  came  on  to  be 
heard. 

Lord  Keeper  Finch  (e)  (having  set  the  cause  right  which  had 
been  perplexed  with  several  extraordinary  orders  and  not  according 
to  the  usual  course  of  proceedings,  proceeded  to  consider  the  two 
chief  points  in  the  case). 

1st,  What  the  law  of  this  Court  is  concerning  purchasers  ; 

2nd,  Whether  the  defendant  was  a  purchaser  within  that  law. 

As  to  the  first  point,  a  purchaser  bond  fide,  without  notice  of  any. 
defect  in  his  title  at  the  time  of  the  purchase  made,  may  lawfully 
buy  in  a  statute  or  mortgage,  or  any  other  incumbrance  ;  and  if  he 
can  defend  himself  at  law  by  any  such  incumbrances  bought  in,  his 

(a)  A  bill  of  revivor.  and  the  cause  is  said  to  have  been  on 

(6)  See     Seymour     v.    Nosworthy,  demurrer ;    whereas  it  appears  from 

Hard.  374,  upon  an  issue  directed  by  other  parts  of  the  report  to  have  been 

the  Court  of  Exchequer,  whether  the  on  a  plea. 

will  of  Sir  Henry  Killegrew  was  re-  (d)  Seymour  v.   Nosworthy,    Mich. 

yoked  or  not;  Mich.  16  Car.  2.  Hil.  1669  ;  3  Ch.  Rep.  40;  Nels.  135; 

(c)  Seymour   v.    Nosworthy,  before  Ereem.  Ch.  Eep.  128 ;  2  Eq.  Ca.  Abr. 

Lord  Keeper  Bridgman    and  Justice  69. 

Mortton,  1  Ch.  Ca.  155,  where,  how-  (e)  Afterwards  Lord  Chancellor  and 

ever,  the  name  of  the  case  is  omitted,  Earl  of  Nottingham. 
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adversary  shall  never  be  aided  in  a  Court  of  equity  by  setting  aside 
such  incumbrances  ;  for  equity  will  not  disarm  a  purchaser,  but  assist 
him.  And  precedents  of  this  nature  are  very  ancient  and  numerous, 
viz.,  where  the  Court  hath  refused  to  give  any  assistance  against  a 
purchaser,  either  to  an  heir,  or  to  a  widow,  or  to  the  fatherless,  or  to 
creditors,  or  even  to  one  purchaser  against  another. 

And  this  rule  in  a  Court  of  equity  is  agreeable  to  the  wisdom  of 
the  common  law,  where  the  maxims  which  refer  to  descents,  dis- 
continuances, nonclaims,  and  to  collateral  warranties,  are  only  the 
wise  arts  and  intentions  of  the  law  to  protect  the  possession,  and  to 
strengthen  the  rights  of  purchasers. 

As  to  the  second  point,  the  Court  declared  that  the  defendant  had 
sufficiently  proved  his  plea,  and  himself  to  be  a  purchaser  within  the 
protection  of  this  Court,  because  no  fraud  or  circumvention  appeared  ; 
and  it  was  evident  that  the  defendant  had  paid  several  great  sums  to 
discharge  statutes  which  encumbered  those  lands,  over  and  above 
what  was  paid  to  Mrs.  Jane  Berkley  for  her  estate  for  life  and  to 
Henry  Hill  for  his  reversion ;  and  though  the  lands  were  proved  to 
be  of  much  greater  value  at  this  time  by  the  falling  in  of  several 
lives  than  what  they  were  at  the  time  of  the  purchase,  yet  that  will 
not  alter  the  case  in  equity ;  because  in  purchases  the  question  is 
not  whether  the  consideration  be  adequate,  but  whether  it  be  valu- 
able (a) ;  for  if  it  be  such  a  consideration  as  will  make  the  defen- 
dant a  'purchaser  within  the  statute  27th  Eliz.  (b),  and  bring  him 
within  the  protection  of  that  law,  he  ought  not  to  be  impeached  in 
equity. 

And  since  Henry  Hill  had  nothing  to  subsist  on  during  his 
minority  but  this  reversion,  and  being  a  bastard,  could  have  no 
kindred  by  the  law,  and  probably  but  few  friends,  there  was  some 
hazard  of  the  money  which  was  advanced  during  his  minority,  if  he 
died  before  the  fine  and  recovery  suffered. 

Therefore  the  Court  allowed  the  plea  and  dismissed  the  bill,  and 
suppressed  all  the  depositions  taken  in  this  cause  before  April  last, 
and  all  since,  but  only  such  which  relate  to  this  plea  of  this  defen- 
dant (c). 

(a)  See  Copis  v.  Middleton,  2  Madd.      21  Eliz. 
410,  432.  (c)    Proceedings     -were     afterwards 

(5)  In  the  report  by  mistake  cited  as      taken  at  law  in  this  long-contested 
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NOTES. 

1.  Generally,  p.  153. 

Who  are  purchasers  for  value,  p.  156. 
Defence  should  be  pleaded,  p.  156. 

2.  Of  the  defence  before  and  after  the  Judicature  Act,  1873,  p.  157. 

Application  for  delivery  of  title-deeds,  p.  160. 

Plea  allowed  as  a  defence  to  an  equity,  p.  162. 

Disallowed  where  an  equitable  remedy  was  incidental  to  a  legal 

right,  p.  163. 
Where   the  plea  "purchaser  for   value   without  notice"  is  now 

available,  p.  164. 

3.  When  purchaser  for  value  without  notice  has  the  legal  estate,  p.  164. 

Legal  estate  outstanding,  p.  165. 

Legal  estate  obtained  by  purchaser  contemporaneously  with  pay- 
ment of  purchase-money,  p.  168. 
Effect  of  receipt  by  building  society  mortgagee,  p.  170. 
Best  right  to  call  for  legal  estate,  p.  171. 
Possession  of  title-deeds,  p.  172. 
Defence  favoured  in  equity,  p.  172. 

4.  Protection  by  statute,  p.  173. 

1.  Generally. 

Basset  v.  Nosworthy  is  generally  referred  to  as  an  application  to 
what  was  called  the  auxiliary  jurisdiction  of  the  Court  of  Chancery  to 
grant  discovery  in  aid  of  an  action  at  law ;  and  where  and  so  far  as  it 
relates  to  such  an  application,  the  decision  has  ceased  to  be  material 
by  reason  of  the  Judicature  Act,  1873  (a).  The  actual  judgment, 
however,  went  further,  and  laid  dowu  what  was  the  general  law  of 
the  Court  as  to  purchasers  for  value  without  notice. 

The  rule  applies  to  personal  as  well  as  real  estate  (6). 

The  defence  has  been  set  up  not  only  by  a  purchaser  without 
notice  obtaining  the  legal  estate  from  a  person  affected  by  notice  (c), 
but  also  by  a  purchaser  with  notice  obtaining  the  legal  estate  from 
a  person  who  acquired  it  without  notice  (d). 

case.     See  Hitchins  v.  Basset,  3  Mod.  (a)  See  Ind  Coope  v.  Emmerson,  12 

203 ;  4  Jac.  2  ;  B.  B.  1688 ;  Salk.  592  ;  App.  Cas.  300,  cited  infra. 

Trin.  5 ;  W.  &  M.  B.  B.  1  Show.  537.  (b)  Dawson  v.  Prince,  2  De  G.  F.  & 

And  ultimately,  upon  a  special  verdict,  J.  41. 

the  Court  was  of  opinion  that  there  (c)  Harrison  v.  Forth,  Pr.  Ch.  51,  1 

was  no  revocation;  and  upon  a  writ  Eq.  Ca.  Ab.  331,  pi.  6. 

of  error,  the  judgment  in  B.  E.  was  (d)  See  Lowther  v.  Carlton,  2  Atk. 

affirmed  by  the  H.  L.    See  Sir  Edward  242,  and  see  note  to  Le  Neve  v.  Le  N., 

Hungerford  v.  Nosworthy,  Show.  P.  post,  and  cases  there  cited. 

C.  146  ;  and  see  1  Verr.  351. 
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Where  the  consideration  is  valuable,  equity  has  never  inquired 
whether  it  was  adequate,  because,  as  was  laid  down  in  the  principal 
case,  "the  question  is  not  whether  the  consideration  be  adequate, 
but  whether  it  be  valuable ;  for  if  it  be  such  a  consideration  as  will 
make  the  defendant  a  purchaser  within  the  statute  27  Eliz.  c.  4, 
and  bring  him  within  the  protection  of  that  law,  he  ought  not  to  be 
impeached  in  equity"  (a). 

It  has  been  held  that  the  consideration  money  must  have  been 
actually  paid ;  it  is  not  sufficient  that  it  was  merely  secured  to  be 
paid  (6). 

The  defence  of  purchase  for  value  without  notice  will  not  prevent 
the  Court  exercising  jurisdiction  to  preserve  the  property  in  question 
during  litigation  (c).  It  may  be  used  as  a  shield  and  not  as  a 
sword.  Lord  Rosslyn  expressed  his  opinion  that  the  plea  was  a 
shield  to  the,  possession,  and  that  he  found  it  very  difficult  to  imagine 
a  case  in  which  it  could  be  used  for  any  other  purpose  than  to  defend 
the  actual  possession  (d).  But  in  Wallwyn  v.  Lee  (e),  Eldon,  C, 
held  that  it  could  be  set  up  by  a  defendant  against  a  plaintiff  in 
possession  of  the  property  in  question,  under  a  legal  title,  and  the 
Court  of  Chancery  would  not  exercise  its  ordinary  jurisdiction  of 
compelling  the  defendant  to  make  discovery,  or  deliver  up  the  title- 
deeds  to  the  plaintiff,  but  would  leave  the  latter  to  his  remedy  at 
law  to  recover  the  deeds  or  their  value  in  detinue  or  trover. 

When  used  as  a  shield,  as  in  the  case  of  Walhuyn  v.  Lee,  and  in 
the  principal  case,  and  in  modern  cases  before  the  Judicature 
Acts  (/),  where  there  was  an  application  to  what  was  called  the 
auxiliary  jurisdiction  of  the  Court  of  Chancery,  the  plea  was  allowed 
against  a  plaintiff  claiming  the  legal  title  and  beneficial  ownership, 


(a)  More  v.  Mayhow,  1  Ch.  Ca.  34 ;  Eayne  v.  Blake,  1  Gif.  241 ;    Ildesley 

Wagstaff    v.   Read,    2    Ch.    Ca.    156;  v.  Lodge,  3  Sm.  &  Gif.  543 ;  but  see 

Bullock  v.  Sadlier,  Amb.  764 ;  Mild-  Sharpe  v.  Foy,  4  Ch.  35. 

may  v.  M.,  Amb.  767,  cited;  and  see  (c)  Greenslade  v.  Dare,  17  B.  502; 

as  to  this  TWnend  v.  Toker,  1  Ch.  446  ;  20  B.  284. 

Bayspoole  v.  Collins,  6  Ch.  228;  Price  [d)  Strode  v.  Blackburne,  9  V.  jun. 

v.  Jenkins,  4  C.  D.  483,  5  C.  D.  619  ;  251. 

Teasdale  v.  Braithwaite,  4  C.  D.  85,  5  (e)  9  V.  jun.  24,  7  B.  B.  142;  Joyce 

C.  D.  630 ;  Be  Foster  and  Lister,  6  C.  v.  Be  Moleyns,  2  J.  &  L.  374. 

I>-  87.  (/)  See  Heath  v.  Crealock,   18  Eq. 

(i)  Hardingham  v.  Nicholls,  3  Atk.  215,   242  ;     10  Ch.   22,   34.      Cf.   The 

304;  Molony  v.  Kernan,  2  Dr.  &  War.  Horlock,  2  P.  D.;  p.  249. 
31 ;    Tourville  v.  Naish,  3  P.  W.  307  ; 
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apparently  contrary  to  the  maxim  on  which  the  Court  of  Chancery 
generally  acted,  "  when  equities  are  equal  the  law  shall  prevail." 

As  this  only  applied  in  cases  of  application  to  the  "auxiliary" 
jurisdiction  of  Chancery,  and  has  ceased  to  have  material  importance 
since  the  Judicature  Act,  1873,  the  principle  on  which  the  rule  in 
these  cases  was  grounded  is  only  of  historical  interest ;  but  the 
reason  is  indicated  by  Lord  Elclon  in  Walwyn  v.  Lee  (supra),  where 
he  gays  :— "  I  apprehend  there  is  sufficient  ground  for  saying,  a  man 
who  has  honestly  dealt  for  valuable  consideration  without  notice 
shall  not  be  called  upon,  by  confessions  wrung  from  his  conscience, 
to  say  he  has  missed  his  object  in  the  extent  in  which  he  meant  to 

acquire  it." 

The  Judges  seem  to  have  treated  the  exercise  of  the  auxiliary 
jurisdiction  as  discretionary,  exercising  it  when  they  considered  that 
there  was  some  equity  which  made  it  against  conscience  for  the  defen- 
dant to  refuse  discovery  to  the  legal  owner,  and  that  he  showed  no 
such  equity  when  the  defendant  purchased  without  notice  (a). 

The  subject  afterwards  met  with  full  consideration  by  Lord  Chan- 
cellor Sugden,  in  the  case  of  Joyce  v.  Be  Moleyns  {b),  where  the 
doctrine  laid  down  in  Wallwyn  v.  Lee  was  approved  of  and  acted 

upon. 

And  in  a  subsequent  case,  Sugden,  C,  said  that  in  his  opinion, 
whether  the  purchaser  has  the  legal  estate  or  only  an  equitable 
interest,  he  may,  by  way  of  defence,  avail  himself  of  the  character  of 
a  purchaser  without  notice,  and  is  entitled  to  have  the  bill  dismissed 
against  him,  though  the  next  hour  he  may  be  turned  out  of  posses- 
sion by  the  legal  title  (c). 

But  in  considering  the  opinion  and  decision  of  Lord  St.  Leonards, 
it  must  be  remembered  that  he  insisted  that  the  plea  was  available 
not  only  in  the  case  of  an  application  to  the«  auxiliary  jurisdiction  as 
against  the  legal  owner,  but  also  in  cases  (d)  in  which  it  has  been 
held  it  did  not  apply,  as  hereinafter  noticed  ;  and  the  general  ex- 
pressions of  Lord  Romilly,  in  Attorney -General  v.  Wilkins  (supra), 
also  went  too  far. 

(a)  Parker  v.  Blythmore,  Price,  Ch.  v.  Wilkins,  17  B.  285  ;  Lane  v.  Jack- 
58 ;  Burlace  v.  Cooke,  Freem.  Ch.  Ca.  son,  20  B.  535  ;  Hope  v.  Liddell,  21  B. 
24,  overruling  Rogers  v.  Seale,  Ch.  Ca.  103  ;  Penny  v.  Watts,  2  De  G.  & 
84<  Sm.   501,    1  Mac.  &  G.    150;    Gomm 

(b)  2  Jo.  &  Lat.  374.  v.  Parrott,  5  W.  R.  C.  P.  882. 

(c)  See  also  Payne  v.  Compton,  2  (d)  See  Sug.  V.  &  P.  14th  edit.,  pp. 
Y.  &  C,  Ex.  457 ;  Attorney- General  787  to  798. 
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Who  are  Purchasers. — The  word  "  purchaser  "  is  extended  in  many 
cases  beyond  the  meaning  of  purchaser  in  ordinary  parlance.  Thus 
lessees  (a),  parties  claiming  under  an  ante-nuptial  settlement  (6),  and 
under  a  post-nuptial  settlement  made  in  pursuance  of  an  ante-nuptial 
contract  (c),  are  included  in  the  term,  and  it  has  been  held  in  cases 
where  a  trustee  has  made  good  a  breach  of  trust  with  regard  to  one 
trust  fund  by  the  application  for  that  purpose  of  funds  belonging  to 
another  trust,  there  is  purchase  for  value  without  notice,  and  the  cestui 
que  trustent  of  the  second  fund  will  not  be  able  to  reclaim  any  part  of 
it  so  applied  in  making  good  the  breach  of  trust.  Thus,  in  Thorndyke 
v.  Hunt  (d),  a  trustee  of  two  different  settlements,  called  the  Thorn- 
dike  and  Linzee  settlement,  having  applied  to  his  own  use  a  fund 
subject  to  the  Thorndike  settlements,  replaced  it  by  funds  which, 
under  a  power  of  attorney  from  his  co-trustee  under  the  Linzee 
settlement,  he  transferred  into  the  names  of  himself  and  his  co-trustee 
in  the  Thorndike  settlement ;  and  under  an  order  made  on  motion  in 
a  suit  in  respect  of  breaches  of  trust  of  the  Thorndike  settlement,  the 
trustees  of  it  transferred  the  fund  thus  replaced  into  Court.  It  was 
held  by  the  Lords  Justices,  reversing  the  decision  of  RomiUy, 
M.R.,  that  the  transfer  was  equivalent  to  an  alienation  for  value 
without  notice,  there  being  a  debt  due  from  the  trustees  which,  if 
not  paid,  would  have  rendered  them  liable  to  an  execution,  and 
that  the  cestuis  que  trustent  under  the  Linzee  settlement  could 
not  follow  the  trust  fund.  See  also  Taylor  v.  Blakelock  (e),  where 
in  a  similar  case  the  C.  A.  affirming  Bacon,  V.-C,  held  that  the 
innocent  trustee  accepting  the  transfer  of  stock  without  notice  of 
the  breach  of  trust,  gave  up  the  right  to  sue  the  fraudulent  trustee 
for  his  debt  to  the  trust,  and  was  on  this  ground  entitled  to  be 
treated  as  a  purchaser  for  value  without  notice  (/). 

The  defence  should  be  pleaded.—  By  R  S.  G,  1883,  O.  19,  r.  23, 
notice  is  to  be  alleged.  In  A.-G.  v.  Biphosphated,  &c.  Co.  (g)  it  was 
held  that  the  plea  of  purchaser  for  value,  &c.  must  be  specifically 
pleaded;  and  although  in  Taylor  v.  Blakelock  (h)  Bacon,  V.-C, 
thought  it  was  sufficient  if  it  could  be  inferred  from  the  facts  alleged, 
the  safer  course  is  always  to  plead  it. 

(a)  Be  King,  16  Eq.  525.  (e)  32  Ch.  D.  560. 

(b)  Harding  v.  Hardrett,  Eep.  t.  (/)  See  Case  v.  James,  29  B.  512  ;  3 
Finch,  9  ;  Vance  v.  V.,  8  Ch.  383.  De  G.  F.  &  J.  256;  Taylor  v.  Blake- 

(c)  Lord  Keeper  v.  Wyld,  1  Vern.  lock,  32  C.  D.  p.  569. 
139.  iff)  11  C  I).  327. 

{<!)  3  De  G.  &  J.  563.  {h)  32  C.  D.  564. 
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2.  Of  this  Defence  before  and  after  the  Judicature  Act,  1873. 

In  the  earlier  cases,  expressions  will  be  found  which  would  in  terms 
seem  to  imply  that  in  every  case  a  Court  of  equity  would  refuse  to 
entertain  any  jurisdiction  against  a  defendant  who  could  maintain 
the  plea  of  purchaser  for  value  without  notice  (a).  But  many  of  the 
cases,  taken  with  the  facts,  only  amounted  to  decisions  that  the 
plaintiff  applying  to  the  auxiliary  jurisdiction  for  discovery  or 
delivery  of  title-deeds  (which  seems  to  have  been  treated  as  an 
application  to  the  auxiliary  jurisdiction)  must  be  left  to  his  remedy 
at  law,  or  that  relief  was  refused  to  a  plaintiff  applying  to  enforce 
some  equity  as  distinguished  from  establishing  his  right  to  some 
estate.  But  taking  the  decision  of  Lord  Westbury,  in  Phillips  v.  P.  (b), 
as  a  correct  exposition  of  the  law  as  existing  before  the  Judicature 
Act,  the  doctrine  was  not  so  wide  as  apparently  implied  in  the  cases 
above  cited.  It  is  necessary  to  bear  in  mind  that  before  the  Judica- 
ture Acts  the  Court  of  Chancery  only  entertained  claims  by  legal 
owners  claiming  under  a  legal  title  in  certain  cases — 

(1)  Under  what  was  called  the  "auxiliary  jurisdiction,"  i.e.  where 
a  plaintiff  suing  at  law  on  a  legal  title,  e.g.  in  ejectment  which  could 
not  have  been  maintained  in  Chancery,  applied  to  Chancery  for 
assistance,  e.g.  in  ordering  discovery  in  aid  of  the  action  which  the 
common  law  court  could  not  grant  ; 

(2)  In  cases  where  Chancery  had  concurrent  jurisdiction  with 
Courts  of  law,  so  that  the  action  might  be  brought  either  at  law  or 
in  equity,  as  in  matters  of  dower  (c)  or  tithes  (d) ; 

(3)  Where  Chancery  had  exclusive  jurisdiction,  as  in  foreclosure. 
In  the  case  of  Phillips  v.  P.  (e),  in  1863,  Lord  Westbury  specifies 

three  cases  in  which  the  defence  of   purchaser    for  value  without 
notice  was  familiar  in  Chancery. 

1.  In  applications  to  the  auxiliary  jurisdiction  in  aid  of  an  action 
at  law. 

2.  In  the  case  of  a  purchaser  or  mortgagee  paying  his  purchase 
money  without  notice  of  some  prior  equitable  interest,  and  subse- 
quently getting  the  legal  estate. 

(«)    See    the    principal    case;    and  (b)  4  De  G.  F.  &  J.  208. 

Stanhope    v.   Verney,    2    Eden,    81  ;  (c)  Williams   v.  Lambe,  3  Bro.  Ch. 

Wallwyn  v.  Lee,  9  V.  jun.  24;  Bowen  v.  264. 

Evan,  1  Jo.  &  Lat.  178,  p.  264 ;  Strode  {d)  Collins  v.  Archer,  1  Buss.  &  M. 

v.  Blackburne,  3  V.  jun.  222  ;  Jerrard  284. 

v.  Saunders,  2  V.  jun.  454,  458.  (e)  4  De  Gk  F.  &  J.  20S. 


158  NOTICE. 

Basset  v.  Newsworthy. 

3.  As  a  defence  against  what  was  called  an  equity  as  distinguished 
from  an  estate. 

It  is  difficult  to  keep  the  decisions  distinct,  as,  when  regarded 
from  different  points  of  view,  one  case  may  seem  to  come  under  two 
or  more  decisions.  And  it  is  important  to  bear  this  in  mind  in 
considering  the  effect  of  the  Judicature  Acts  and  the  decisions  on 
them,  as  in  some  of  the  cases  in  which  the  defence  would  be  excluded 
if  depending  on  the  auxiliary  jurisdiction,  it  may  hold  good  if  treated 
as  coming  under  some  other  of  the  divisions. 

Subject  to  this  qualification,  the  heads  of  auxiliary  jurisdiction 
may  be  taken  which  are  adopted  by  Mr.  Freeman  Oliver  Haynes  (a). 
His  view  seems  to  be  that  applications  to  the  auxiliary  jurisdiction 
may  be  ranged  under  the  heads  of  bills  by  a  legal  owner  for  discovery 
in  aid  of  proceedings  at  law  (b),  for  the  delivery  up  of  the  title- 
deeds  (c),  for  the  removal  of  terms,  and  bills  to  perpetuate  testi- 
mony (d). 

With  regard  to  the  first  class  of  cases,  applications  to  the  auxiliary 
jurisdiction,  Lord  Westbwy  says,  "First,  where  an  application  is 
made  to  an  auxiliary  jurisdiction  of  the  Court  by  the  possessor  of  the 
legal  title,  as  by  an  heir-at-law  (which  was  the  case  in  Basset  v. 
Nosworthy),  or  by  a  tenant  for  life  for  the  delivery  of  title-deeds 
(which  was  the  case  of  Wallwyn  v.  Lee),  and  the  defendant  pleads 
that  he  is  a  bond  fide  'purchaser  for  valuable  consideration  luithout 
notice,  in  such  a  case  the  defence  is  good  ;  and  the  reason  given  is, 
that  as  against  a  purchaser  for  valuable  consideration  without  notice 
the  Court  gives  no  assistance — that  is,  no  assistance  to  the  legal  title." 
He  then  proceeds,  "  But  this  rule  does  not  apply  where  the  Court  exer- 
cises a  legal  jurisdiction  concurrently  with  the  Courts  of  law.  Thus, 
it  was  decided  by  Lord  Thurloiv,  in  Williams  v.  Lambe  (e),  that 
the  defence  could  not  be  pleaded  to  a  bill  for  dower,  and  by  Sir  J. 
Leach,  in  Collins  v.  Archer  (/),  that  it  was  no  answer  to  a  bill  for 
tithes.  In  those  cases  the  Court  of  equity  was  not  asked  to  give  the 
plaintiff  any  equitable  as  distinguished  from  legal  relief." 

Since  the  Judicature  Act,  1873,  came  in  force,  each  Division  of  the 
High  Court  can  and  must  administer  both  law  and  equity,  and  the 
distinction  of  auxiliary  and   concurrent  jurisdiction  ceased  ((/).     On 

(a)  See  a  very  able  pamphlet  by  tbis  Beckinall  v.  Arnold,  1  Vern.  354. 
gentleman,  published  in  1880.  (e)  3  Bro.  Cb.  264. 

(b)  See  Basset  v.  Nosworthy.  (/)  1  Buss.  &  M.  284. 

(c)  Infra,  p.  160  ;  and  Jerrard  v.  (g)  See  Judicature  Act,  1873,  ss.  24 
Saunders,  2  Y.  jun.  187,  454.  and  25,  s.s.  11. 

(J)  Jerrard    v.    Saunders,     supra; 
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these  enactments  a  difficulty  arose  on  the  question  how  far  this 
defence  of  "  purchase  for  value  without  notice "  should  now  be 
allowed.  In  Ind  Coope  v.  Emmerson  (a),  an  action  was  brought  in 
the  Chancery  Division  to  recover  possession  of  land,  and  claiming 
production  and  delivery  of  documents  alleged  to  be  material  to 
the  plaintiff's  title.  The  defendants  pleaded  that  they  were 
purchasers  for  valuable  consideration  without  notice,  and  on 
this  ground  objected  to  the  discovery  and  production  of  cer- 
tain documents  of  title.  It  was  objected  that  under  sect.  24, 
s.s.  2  of  the  Judicature  Act,  1873,  the  Court  was  bound  to  give 
effect  to  every  equitable  defence ;  but  it  was  held  by  the  House  of 
Lords,  affirming  the  decision  of  the  Court  of  Appeal,  that  the  objec- 
tion was  invalid  for  the  following  reason  :  Before  the  Judicature  Act, 
1873,  a  plea  of  purchase  for  valuable  consideration  without  notice 
was  not  available  against  either  discovery  or  relief  claimed  in  those 
cases  in  which  the  Court  of  Chancery  had  concurrent  jurisdiction 
with  the  Common  Law  Courts  upon  legal  titles.  Sect.  24,  s.s.  2 
of  the  Act  of  1873  therefore  gave  no  protection  to  the  defendants, 
the  Court  having  now  complete  jurisdiction  over  the  whole  action. 
Lord  Selborne,  referring  to  cases  where  the  auxiliary  aid  of  the  Court 
of  Chancery  was  asked  for,  says,  p.  305  :  "  But  in  the  present  case 
there  is  no  suit  in  any  other  jurisdiction.  The  High  Court  of  Justice 
is  asked,  and  is  competently  asked,  to  exercise  a  principal  and  not 
an  auxiliary  jurisdiction,  and  to  give  effect  to  the  legal  title  which 
the  plaintiff  alleges  to  be  in  herself.  If  a  like  suit  had  formerly 
been  brought  in  the  Court  of  Chancery,  it  would  have  been  demur- 
rable ;  not  because  there  was  an  equitable  defence,  but  because  the 
title  was  legal  and  the  plaintiffs  stated  no  equity. 

"  To  abolish  that  division  of  jurisdiction  was  the  very  object  of  the 
Judicature  Act,  as  against  the  claim  of  the  plaintiffs  in  this  suit ;  it 
is  not  and  it  cannot  be  pretended  that  the  purchase  for  valuable 
consideration  is  a  good  equitable  defence.  Why  then  should  it  be  an 
equitable  defence  against  the  discovery  which  is  sought  only  as 
incident  to,  and  as  evidence  in  support  of  the  claim  ?  In  the  class  of 
cases  referred  to,  the  separation  and  division  of  jurisdiction  between 
the  Courts  of  equity  and  the  Courts  of  common  law  was  the  real  and 
only  ground  on  which  such  a  defence  was  admitted.  As  against  an 
innocent  purchaser  sued  at  law  the  Court  of  Chancery  (having  no 
jurisdiction  itself  to  try  the  title)  found  no  equity  requiring  it  to  give 

(a)  12  App.  Cas.  300. 
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assistance  to  a  proceeding  brought  elsewhere  for  that  purpose.  .  .  . 
And  in  those  cases  in  which  the  Court  of  Chancery  had  concurrent 
jurisdiction  with  the  common  law  Courts  upon  legal  titles  it  was  not 
available  against  either  discovery  or  relief." 

It  was  held  in  effect  that  as  the  claim  in  the  action  was  for  relief 
as  well  as  discovery,  the  Court  of  Chancery  having  since  the 
Judicature  Act  an  equal  jurisdiction  to  grant  such  relief,  the  case  fell 
within  the  principle  of  the  cases  deciding  that  the  plea  was  not 
admitted  when  an  application  was  made  to  the  concurrent  jurisdiction 
of  the  Court,     See  infra,  p.  157. 

Applications  for  Delivery  of  Title-Deeds. — It  has  long  been 
settled  that  as  a  rule  "the  right  to  the  estate  confers  the  right 
to  the  possession  of  the  title-deeds  "  (a)  :  notwithstanding  this, 
the  defence  of  purchaser  for  value  without  notice  was,  in  many 
cases,  allowed  in  equity  to  a  claim  by  the  legal  owner  for  delivery 
of  deeds.  This  is  put  by  Lord  Wesibwry  in  Phillips  v.  P.  (6), 
as  coming  under  the  same  head  as  discovery  of  an  application  to 
the  auxiliary  jurisdiction.  The  leading  case  on  the  subject  was 
Wallwyn  v.  Lee  (c),  which  was  a  bill  by  a  tenant  in  tail  in  possession 
against  persons  claiming  under  a  mortgage  by  a  tenant  for  life,  who 
had  died,  for  discovery  and  delivery  of  title-deeds.  Lord  Eldon, 
after  observing  that  the  jurisdiction  of  Courts  of  equity  to  decree 
delivery  probably  was  grounded  on  the  imperfection  of  the  common 
law  remedies  of  trover  and  detinue,  allowed  the  plea  of  purchaser  for 
value  without  notice  as  a  bar  to  the  claim  for  delivery  of  title-deeds. 
Joyce  v.  De  Molyns  (d)  was  a  somewhat  similar  case.  If  these 
decisions  or  other  applications  for  delivery  of  deeds  are  to  be  treated 
as  intimated  by  Lord  Wesibwry,  simply  as  cases  of  application  to  the 
auxiliary  jurisdiction,  they  would  in  future  be  governed  by  the 
decision  in  Ind  Goope  v.  Emmerson  (e). 

In  Newton  v.  N.  (/),  Hatherley,  C,  delivering  the  judgment  of  the 
C.  A.  said,  "  There  appears  to  us  to  be  a  material  distinction  between 
such  a  case  as  Wallwyn  v.  Lee,  and  cases  in  which  either  in  conse- 
quence of  the  fund  being  in  Court,  as  in  Stachhouse  v.  Countess  of 
Jersey  (g),  or  in  consequence  of  the  legal  estate  being"  outstanding  in 

(a)  Per  Lord  St.  Leonards  in  Smith  (c)  9  V.  jun.  24,  7  E.  E.  142. 

v.  Chichester,  2  Dr.  &  War.  402 ;   per  \d)  2  Jo.  &  Lat,  374. 

Lord  Hatherley  in  Newton  v.  N.,4  Ch.  (e)  12  App.  Cas.  300,  supra,  p.  159. 

145.  (/)  4  Ch.  143,  p.  145. 

(6)  4  De  G.  F.  &  J.  208.  (g)  1  John.  &  H.  721. 
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a  trustee  and  the  beneficial  interest  being  claimed  by  several  adverse 
but  equally  innocent  purchasers  for  value  without  notice,  the  Court 
is  called  upon  to  declare,  and  does  declare,  the  right  to  the  fund  or 
estate  in  question,"  and  goes  on  to  explain  that  delivery  must  be 
ordered  or  the  decree  would  be  incomplete  (a).  In  cases,  however, 
depending  upon  the  Judicature  Acts,  delivery  of  the  deeds  has  been 
ordered.  Thus,  in  Cooper  v.  Vesey  (b),  an  action  by  trustees  of 
estates  for  a  declaration  that  mortgages  were  void  against  them,  and 
for  delivery  up  of  the  deeds  though  it  was  pleaded  by  the  defendants 
that  they  were  purchasers  for  value  without  notice,  it  was  held  that 
the  deeds  were  void,  and  as  to  delivery  Kay,  J.,  said  :  "  I  am  not 
administering  equity  only.  The  third  paragraph  of  the  prayer  asks 
for  delivery  up  of  these  deeds.  If  there  could  be  any  ground  for  the 
defendants  urging  a  Court  of  equity  to  leave  the  plaintiffs  to  their 
legal  remedy  as  to  the  deeds,  I  am  to  give  that  legal  remedy  also. 
I  must  therefore  order  that  the  title-deeds  should  be  delivered 
up."  So  in  Manners  v.  Mew  (c),  in  1885,  North,  J.,  held  that 
according  to  Newton  v.  Beck  (d),  trover  or  detinue  would  lie  at  law, 
that  sect.  25,  s.s.  11  of  the  Judicature  Act,  1873,  did  not  apply  when 
equity  could  give  legal  as  well  as  equitable  relief,  and  he  was  bound 
to  give  legal  relief  and  therefore  order  delivery  of  deeds.  So  in 
Re  Ingham  (e),  Stirling,  J.,  made  a  similar  order  for  delivery  of 
the  deeds  by  an  equitable  mortgagee  pleading  purchase  for  value 
without  notice.  It  seems  curious  that  the  ground  taken  in  modern 
cases  is  that  Courts  of  equity  should  exercise  their  jurisdiction  as  to 
the  delivery  of  deeds  because  they  are  sitting  to  administer  the  legal 
relief  which  might  have  been  given  in  trover  or  detinue,  while  in  the 
older  cases,  see  Wallwyn  v.  Lee  (/),  the  assumption  by  equity  of  the 
jurisdiction  to  order  specific  delivery  was  put  on  the  ground  of 
the  imperfection  of  the  common  law  remedy  in  trover  or  detinue. 
But  it  seems  to  be  settled  by  these  modern  cases  that  where  it  is  of 
practical  importance  for  the  purpose  of  carrying  into  effect  a  decree 

(a)  See  contra,  Heath  v.  Crealock,  721 ;    Smith  v.   Chichester,   2  Dr.   & 

18  Eq.  215,  10  Ch.  22  ;  see  per  Sir  W.  War.  392. 

M.  James,  p.  33;    Waldy  v.  Gray,  20  (b)  20   C.    D.    611,    20   C.  D.    627; 

Eq.  238  ;    and  Thorpe  v.  Holdsworth,  James  v.  Giles,  W.  N.  (1880)  170. 

7  Eq.  139  ;  Colyer  v.  Finch,  19  B.  500,  (c)  29  C.  D.  725. 

see  p.  509;  5  H.  L.  Cas.  915  ;    Fraser  (d)  3  H.  &  N.  220. 

v.  Jones,  17  L.  J.  Ch.  353  ;  Stackhouse  (e)  (1893)  1  C.  D.  352. 

v.  Countess  of  Jersey,  I  John.  &  H.  (/)  9  V.  jun.  24,  7  E.  E.  142. 

W.    &   T. — VOL.    IT.  11 


1  02  NOTICE. 

Basset  v.  Nosworthy. 

for  sale  or  other  relief  the  plea  will  not  be  allowed,  but  delivery  of 
deeds  ordered.  These  were  cases,  however,  when  either  delivery  of  the 
deeds  was  necessary  for  the  relief  granted,  or  the  holder  had  no 
interest';  they  do  not  appear  to  affect  the  doctrine  that  in  other  cases 
where  the  holder  has  some  interest  in  the  land  the  Court  will  not 
order  him  to  give  up  the  title-deeds,  see  per  Romilly,  M.R.,  in 
Newton  v.  i\r.  (ft). 

Plea  allowed  as  "  Defence  to  an  Equity. — The  third  class  put  by 
Lord  Westbury  in  Phillips  v.  P.  (6),  which  seems  more  similar  to  the 
first  of  the  three  classes  than  to  the  second,  and  is  therefore  taken 
most  conveniently  in  connection  with  the  first,  is  as  follows  : 
"Thirdly,  where  there  are  circumstances  that  give  rise  to  an  equity 
as  distinguished  from  an  equitable  estate, — as  for  example,  an  equity 
to  set  aside  a  deed  for  fraud,  or  to  correct  it  for  mistake, — and  the 
purchaser  under  the  instrument  maintains  the  plea  of  purchase  for 
valuable  consideration  without  notice,  the  Court  will  not  interfere." 

The  distinction  between  an  "  equity  "  and  an  "equitable  estate"  is 
explained  in  Gave  v.  C.  (c).  There  A.,  a  trustee,  had  improperly 
invested  trust  money  in  the  purchase  of  land,  the  legal  estate  was  con- 
veyed to  the  purchaser  B.,  who  made  legal  mortgages  to  C.  and  equitable 
mortgages  to  D.  Fry,  J.,  held  in  the  particular  facts  of  the  case,  that 
the  mortgagees  took  without  notice  express  or  constructive  ;  that  the 
first  mortgagee  was  a  purchaser  for  value  without  notice  taking  the 
legal  estate  and  therefore  had  priority  over  all,  but  that  as  between 
the  cestui  que  trustent  and  the  equitable  mortgagees,  the  cestui  que 
trustent's  money  having  been  invested  in  the  land  they  had  in  equity 
an  equitable  estate  as  distinguished  from  an  equity,  and  therefore  the 
rule  "  Qui  prior  est  tempore  potior  est  jure,"  applied,  and  they  took 
priority  over  the  equitable  mortgages  without  notice.  Fry,  J., 
distinguished  the  case  horn  the  third  class  put  by  Lord  Westbury  in 
Phillips  v.  P.  (cl),  but  recognised  and  approved  of  the  doctrine  laid 
down  by  him  that  the  defence  would  apply  "  where  there  are 
circumstances  which  give  rise  to  an  equity  as  distinguished  from  an 
equitable  estate  "  (e). 

(a)  6  Eq.  141  ;  and  see  also  Thorpe  Maiden  v.  Menill,  2  Atk.  8 ;  Marshall 
v.  Holdsworth,  7  Eq.  139.  v.  CoUett,  1  Y.  &  C.  Ex.  p.  238 ;  and 

(b)  4  De  G.  F.  &  J.  208.  see  judgment  of  Knight-Bruce,  Y.-C, 

(c)  15  C.  D.  p.  639.  in  Penny  v.  Watts,  1  Hall  &  Twells, 

(d)  4  De  G.  F.  &  J.  208.  266 ;  Baker  v.  Morgans,  2  Dow.  326 ; 

(e)  See  Bell  v.  Cundle.  Amb.  101;  Sturge  v.  Stare,  2  My.  &  K.  195; 
Bowen  v.  Evans,   1  Jo.  &  Lat.  178;  Harvy  v.  Yfoodhouse,  see  Ch.  Ca.  80. 
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Lord  St.  Leonards  (a)  argues  that  the  principle  applies  as  between 
equitable  estates,  and  that  the  plea  is  good  by  an  owner  of  an  equit- 
able estate  against  the  owner  of  a  prior  equitable  estate  as  well  as 
against  a  person  claiming  an  equity  as  distinguished  from  an  estate, 
and  the  same  doctrine  is  stated  by  Kindersley ,  V.-C,  in  Ernest  v. 
Vivian  (&),  but  the  present  rule  of  law  may  be  taken  to  be  settled. 

Plea  disallowed  where  an  Equitable  Remedy  ivas  incidental  to 
a  Legal  Right. — The  cases  of  Williams  v.  Lambe  as  to  dower  (c), 
and  Collins  v.  Archer  as  to  tithes  (d),  are  treated  by  Lord  Westbury 
in  Phillips  v.  P.,  supra  (e),  as  showing  that  the  plea  was  not  allowed 
as  a  defence  to  a  claim  by  a  legal  owner  in  cases  where  the  Court 
of  Chancery  had  concurrent  jurisdiction  with  Courts  of  law,  and  he 
further  explains  that  "  in  these  cases  a  Court  of  equity  was  not 
asked  to  give  the  plaintiff  any  equitable  as  distinguished  from  legal 
relief." 

Lord  St.  Leonards  disputed  the  authority  of  these  cases  (/),  and 
points  out  that  they  were  not  based  on  the  ground  that  the  jurisdic- 
tion was  concurrent,  but  the  words  above  quoted  from  Lord  Westbury' s 
judgment,  "that  the  plaintiff  was  not  asking  for  any  equitable  as 
distinguished  from  legal  relief,"  probably  explains  the  principle. 
Mr.  Roper  (g)  suggests  that  the  Court  assuming  a  concurrent 
jurisdiction  with  Courts  of  law  acts  in  analogy  to  law,  and  decides 
that  a  plea  is  inadmissible  which  would  not  be  recognised  in  law  as  a 
defence.  A  similar  decision  was  given  where,  as  in  foreclosure,  the 
Court  of  Chancery  had  exclusive  jurisdiction  and  was  giving  an 
equitable  remedy  incidental  to  the  legal  title,  and  the  plea  of 
purchaser  for  value  without  notice  was  not  allowed  as  an  answer. 
In  Colyer  v.  Finch  ill),  Finch,  the  plaintiff  in  the  first  suit 
in  1842,  became  first  legal  mortgagee  of  an  estate  of  the  defen- 
dant Shaw,  and  Colyer,  the  plaintiff  in  the  second  suit,  became 
purchaser  of  the  estate  in  1849.  It  was  held  by  Romilly,  M.R., 
that  Colyer  could  not  set  up  as  a  defence  to  a  bill  of  foreclosure 
by  the  first  mortgagee,  that  he  was  a  purchaser  for  valuable  con- 
sideration without  notice  of  the  mortgage.  And  after  noticing 
the  above  cited  cases  of  Williams  v.  Lambe,  and  Collins  v.  Archer, 

(a)  Sugd.  V.  &  P.,  14th  edit.,  cap.  (/)  Sug.  V.  &  P.,  14th  edit.,  p.  797. 

25,  pp.  787-798.  (g)  Eoper   on  Husband   and  Wife, 

{b)  33  C.  D.  513.  vol.  1,  446,  edit.  1. 

(c)  3  Bro.  Ch.  264.  (h)  19  B.  508,  affirmed  5  H.  L.  Cas. 


(d)  1  Russ.  &  M.  284.  905. 

(e)  4  De  G.  P.  &  J.  217. 
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his  Honor  added,  "  The  distinction  I  apprehend  to  be  this : — 
if  the  suit  be  for  the  enforcement  of  a  legal  claim  for  the  establish- 
ment of  a  legal  right,  then,  although  this  Court  may  have  jurisdiction 
in  the  matter,  it  will  not  interfere  against  a  purchaser  for  valuable 
consideration  without  notice,  but  leave  the  parties  to  law  ;  if  on  the 
other  hand,  the  legal  title  is  perfectly  clear,  and  attached  to  that 
legal  title  there  is  an  equitable  remedy,  or  an  equitable  right  which 
can  only  be  enforced  in  this  Court,  I  have  not  found  any  case,  nor  am 
I  aware  of  any,  where  this  Court  will  refuse  to  enforce  the  equitable 
remedy  which  is  incidental  to  the  legal  right."  The  case  of  Colyer  v. 
Finch  was  on  appeal  affirmed  by  the  H.  of  L. ;  and  Lord  Cran- 
worth,  C,  observed  that  the  reasons  of  the  Master  of  the  Rolls  were 
no  doubt  perfectly  satisfactory,  but  that  he  should  proceed  on  a  shorter 
ground.  "  For  the  purpose,"  said  his  Lordship,  "  of  the  question, 
whether  the  Court  would  interfere  against  a  purchaser  for  valuable 
consideration  without  notice,  a  foreclosure  is  not  relief  at  all.  The 
mortgagee  who  seeks  foreclosure  stands  in  such  a  position  to  the 
mortgagor,  or  the  purchaser  from  the  mortgagor  for  valuable  con- 
sideration without  notice,  that  that  purchaser  can  at  any  time  file  a 
bill  to  redeem  the  mortgage  ;  and  that  being  so,  it  would  be  most 
unjust  if  there  was  not  a  correlative  right  on  the  part  of  the 
mortgagee  to  say,  '  You  shall  redeem  now,  or  you  shall  never 
redeem '  "  (a). 

When  the  plea  "  purchaser  for  value  ivithout  notice "  is  now 
available. — It  is  difficult  to  see  in  what  cases  the  plea  can  now  be 
used  excepting  the  third  and  second  cases  put  by  Lord  Westbury,  e.g., 
to  resist  a  claim  founded  on  an  equity  as  distinguished  from  an  equit- 
able estate,  e.g.,  a  claim  to  have  a  deed  set  aside  as  being  executed 
under  a  mistake,  ignorance  of  rights,  or  induced  by  fraud,  or  a  claim 
for  the  exercise  of  any  discretionary  jurisdiction  (b) ;  or  in  the  larger 
and  much  more  important  class  of  cases  dealt  with  in  the  following 
note. 

3.  Where  Purchaser  for  Value  Without  Notice  has  obtained  the 

Legal  Estate. 
We  now  come  to  the  second  class  of  cases  put  by  Lord    West- 
bury  (c),   "  where   there   are   several  purchasers   or   incumbrancers, 

(a)  See  also  Burlace  v.  Cooke,  Freem.  mentioned  in  Hobson  v.  Gorringe, 
Ch.  Ca.  24.  (1897)  1  Ch.  pp.  192,  196. 

(b)  See  also  A.-G.  v.  Biphosphated  (c)  Phillips  v.  P.,  4  De  G.  F.  &  J. 
Guano  Co.,  11  C.  D.  327;  Taylor  v.  208,  and  see  the  judgment  in  the 
Blakelock,  32  C.  D.  560,  also  the  case  principal  case. 
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each  claiming  an  equity,  and  one  who  is  later  in  time  succeeds 
in  obtaining  an  outstanding  legal  estate,  or  some  other  legal  advan- 
tage ;  and  the  principle  is  that  a  Court  of  Equity  will  not  disarm 
a  purchaser,  which  is  the  common  doctrine  of  the  tabula  in  nau- 
fragio."  The  law  as  stated  in  the  passages  referred  to  includes,  and 
is  most  commonly  applied,  in  what  is  called  "tacking"  morto-aoes, 
in  the  cases  where  an  equitable  incumbrancer  who  has  paid  his  money 
without  notice  of  a  prior  equitable  incumbrance,  "subsequently"  gets 
in  a  legal  mortgage  or  legal  estate,  and  this  is  the  subject  of  the 
principal  case  of  Marsh  v.  Lee,  ante.  But  the  principle  applies 
with  greater  force  to  protect  a  purchaser  or  mortgagee  who  obtains 
the  legal  estate  at  the  time  that  he  pays  or  advances  his  money,  a 
case  which  is  not  usually  included  in  the  word  "  tacking."  The  only 
cases  of  tacking  with  which  it  is  proposed  to  deal  in  this  note,  are 
those  where  the  mortgagee  has  advanced  or  paid  a  further  sum  to  the 
mortgagor  at  the  same  time  that  he  pays  off  and  takes  a  transfer  or 
conveyance  from  a  legal  mortgagee  or  trustee. 

But  there  are  some  points  common  both  to  the  case  here  discussed, 
of  moneys  paid  at  the  time  when  the  legal  estate  is  obtained,  and  the 
case  treated  under  Marsh  v.  Lee,  where  the  money  is  paid  before  the 
legal  estate  is  obtained.  In  both  cases,  to  the  words  "  purchaser  for 
value  without  notice,"  must  be  added  "  having  the  legal  estate." 

Legal  estate  outstanding.— As  against  any  equitable  estate,  it  is 
necessary  that  the  legal  estate  should  be  vested  in  the  person  raisin o- 
the  defence,  or  in  a  trustee  for  him.  If  the  legal  estate  is  out- 
standing, and  the  parties  have  all  equitable  estates,  the  rule  will 
apply  qui  prior  est  tempore  potior  est  injure  (a).  Lord  Hardiuicke, 
in  one  of  the  early  cases  (b),  explains  that  the  legal  estate  is  the 
foundation  of  the  rule  that  "though  Courts  of  Equity  would 
break  in  upon  the  common  law  where  necessity  and  circum- 
stances require  it."  .  .  "still  they  allow  superior  force  and 
strength  to  a  legal  title,  and  that  the  rule  could  not  happen  in  any 
other  country  but  this,  because  the  jurisdiction  of  law  and  equity  is 
administered  here  in  different  courts."  In  Phillips  v.  P.  (c),  A.,  beino- 
entitled  to  the  equity  of  redemption  in  certain  lands,  by  a  deed  of 
family  arrangement  dated  in  February,  1820,  granted  to  his  brother 
an  annuity  of  201.  charged  on  these  lands,  payable  on  the  death  of 

(a)  Re  Kichards,  Humber  v.  Eicli-  Eooper  v.  Harrison,  2  K.   &  J.   108, 
ards,  45  C.  D.  589.  109  ;     and     per    Lord    Blackburn    in 

(b)  Wortley  v.  Birkhead,  2  V.  sen.  Jennings  v.  Jordan,  6  App.  Cas.  714. 
571  ;    and   see    per    Wood,    V.-C,    in  (c)  4  De  G.  F.  &  J.  20S. 
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his  mother,  C.     By  a  settlement  made  on  his  marriage  in  May,  1821, 
A.  settled  the  above  lands,  subject  to  the  mortgage  existing  thereon, 
and  he  at  the  same  time  covenanted  that  they  were  not  otherwise 
incumbered.     A.  died  in  1825,  and  C.  died  in  1839.     The  first  pay- 
ment of  the  annuity  became  due  in  March,  1840.     In  1859,  B.  filed  a 
bill  against  those  claiming  under  the  settlement  for  payment  of  the 
annuity.     The  defendants  pleaded  orally  at  the  bar  the  defence,  that 
they  were  purchasers  for  valuable  consideration  without  notice  of  B.'s 
annuity.     It  was  held  by    Westbury,  C,  that  even  assuming  such 
defence  could  be  set  up  orally  at  the  hearing  (but  which  he  held  could 
not)  (a),  it  was  not  available,  inasmuch  as  the  defendant  was  only 
the  purchaser  of  an  equitable  interest.  "  I  take  it,"  said  his  Lordship, 
"  to  be   a  clear  proposition,  that  every  conveyance  of  an  equitable 
interest  is  an  innocent  conveyance,  that  is  to  say,  the  grant  of  a 
person  entitled  merely  in  equity  passes  only  that  which  he  is  justly 
entitled  to,  and  no  more.     If,  therefore,  a  person  seised  of  an  equit- 
able estate  (the  legal  estate  being  outstanding),  makes  an  assurance 
byway  of  mortgage,  or  grants  an  annuity  and  afterwards  conveys  the 
whole  estate  to  a  purchaser,  he  can  only  grant  to  the  purchaser  that 
which  he  has,  namely,  the  estate  subject  to  the  annuity  or  mortgage, 
and  no  more.     The  subsequent  grantee  takes  only  that  which  is  left 
in  the   grantor.     Hence    grantees    and    incumbrancers    claiming   in 
equity  take  and  are  ranked  according  to  the  dates  of  their  securities, 
and  the  maxim  applies  qui  prior  est  in  tempore  potior  est  in  jure. 
The  first  grantee  is  potior,  that  is  potentior.     He  has  a  better  and 
superior,  because  a  prior,  equity.     The  first  grantee  has  a  right  to  be 
paid  first,  and  it  is  quite  immaterial  whether  the  subsequent  incum- 
brancers at  the  time  they  took  their  securities  and  paid  their  money 
had  notice  of  the  first  incumbrance  or  not.     These  elementary  rules 
are  recognised  in  the  case  of  Brace  v.  The  Duchess  of  Marlborough  (b), 
and  they  are  further  illustrated  by  the  familiar  doctrine  of  this  Court 
as  to  the  tacking  securities.     It  is  well  known  that  if  there  are  three 
incumbrancers,  and  the  third  incumbrancer  at  the  time  of  his  in- 
cumbrance and  payment  of  his  money  had  no  notice  of  the  second 
incumbrance,  then,  if  the  first  mortgagee  or  incumbrancer  has  the 
le^al  estate,  and  the  third  pays  him  off  and  takes  an  assignment  of 
his  securities  and  a  conveyance  of  the  legal  estate,  he  is  entitled  to 
tack  his  third  mortgage  to  the  first  mortgage  he  has  acquired,  and  to 

(«)  See  E.S.C.  (1883),   0.  19,  r.  23;       C.  D.  p.  564. 
A.-G.  v.  Biphosphated,   &c,   Co.,    11  (&)  2  P.  W.  491. 

C.  D.  327;  Taylor  v.  Blackelock,   32 
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exclude  the  intermediate  incumbrancer.  But  this  doctrine  is  limited 
to  the  case  where  the  first  mortgagee  "  has  the  legal  title,  for  if  the 
first  mortgagee  has  not  the  legal  title,  the  third  mortgagee,  by  payment 
off  of  the  first,  acquires  no  priority  over  the  second." 

So  by  the  seventh  resolution  in  Brace  v.  Duchess  of  Marlborough  {a), 
it  is  stated  "in  all  cases  where  the  legal  estate  is  outstanding  the  several 
incumbrancers  must  be  paid  according  to  their  priority  in  point  of 
time  "  (b).  So  in  Hooper  \.  Harrison  (c),  a  legal  first  mortgage  and  a 
third  mortgage  became  vested  in  A.,  as  to  the  legal  mortgage  as  trustee 
of  the  will  of  the  original  mortgagee,  and  as  to  the  third  mortgage  in 
his  own  right.  A.  sold  under  the  power  of  sale  in  the  first  mortgage,  and 
it  was  held  that  as  he  had  parted  with  the  legal  estate,  the  proceeds  of 
sale  must  be  applied  in  satisfying  the  different  mortgages  according 
to  their  priority  in  date.  The  judgment  referred  to  the  sale  as 
being  made  in  execution  of  the  trusts  of  the  will.  If  the  decision  did 
not  depend  on  this,  or  on  the  second  mortgages  being  taken  in 
different  rights  (which  does  not  appear  to  have  been  noticed  in  the 
judgment),  the  case  would  be  important  to  show  that  mortgagees 
claiming  to  tack  should  not  exercise  the  power  of  sale. 

For  another  case  illustrating  the  necessity  for  the  legal  estate  to 
support  the  advance,  see  Cave  v.  Gave  (d).  There  a  trustee  used 
trust  funds  in  purchasing  an  estate,  and  took  a  conveyance  of 
it  to  his  brother.  Subsequently  monies  were  raised  on  the  estate, 
first  by  a  legal  mortgage,  and  afterwards  by  equitable  mortgages. 
It  was  held  by  Fry,  J.,  that  while  the  legal  mortgagee  had  priority 
as  to  the  equitable  interest,  the  cestui  qui  trustent  took  an  equitable 
estate  by  reason  of  their  money  being  applied  in  the  purchase,  and 
that  they  had  priority  by  reason  of  date  over  the  subsequent  equitable 
mortgagees  who  advanced  their  money  without  notice  (e). 

The  cases  of  Phillips  v.  P.  and  other  cases,  showing  that  the 
doctrine  of  purchase  for  value  will  not  be  applied  to  give  priority  as 
between  owners  of  equitable  estates,  are  strongly  disapproved  by 
Lord  St.  Leonards  (/).  But  the  doctrine  may  be  taken  to  be 
now  established  by  the  cases  above  cited,  the  only  exception  being, 
that  if  the  mortgagee  advancing  his  money  without  notice,  acquired 
at    the    same    time    power  to  complete  his  legal  title  without    any 

(«)  2  P.  W.  491.  (d)  15  Ch.  D.  639,  cited  supra,  p.  162. 

(b)  See  also  Willoughby  v.  W.,  1  (e)  See  also  Eyre  v.  Bumiester,  10 
Dura.  &  E.  (T,  R.)  763.  H.  L.  Cas.  90. 

(c)  2  Kay  &  J.  86,  108.  (/)  Sug.  V.  &  P.,  14  edit.  798. 
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further  act  to  be  done  by  the  trustee  or  holder  of  the  legal  estate, 
or  in  the  case  of  shares  by  the  company,  except  some  mere  minis- 
terial act,  he  has  been  treated  as  having  acquired  the  estate  at  the 
time  of  his  advance  (a).  See  the  law  summed  up  by  Wright,  J.,  in 
1893,  in  Powell  v.  London  and  Provincial  Bank  (b). 

Legal  estate  obtained  by  the  'purchaser  contemporaneously  ivith 
payment  of  purchase-money. — When  money  is  paid  or  considera- 
tion given,  and  contemporaneously  the  legal  estate  is  obtained  as  part 
of  the  transaction,  it  is  only  necessary  that  the  purchaser  should  not 
be  affected  with  notice,  actual  or  constructive,  of  any  trust  or  equity 
affecting  the  legal  estate ;  it  is  immaterial  that  the  trustee  or  person 
conveying  may  have  notice  and  be  knowingly  committing  a  breach  of 
trust  or  fraud.  In  Pitcher  v.  Raivlins  (c),  a  trustee  holding  a  legal 
mortgage,  fraudulently  released  to  the  mortgagor,  and  the  mortgagor, 
concealing  both  the  trust  mortgage  and  release,  mortgaged  to  a 
legal  mortgagee  ;  such  mortgagee  was  held  entitled  to  priority  over 
the  cestuis  que  trustent.  In  the  same  case  the  mortgagor  exe- 
cuted a  fictitious  conveyance,  as  on  a  sale  to  the  survivor  of  three 
legal  mortgagees,  who,  concealing  the  original  trust  mortgage,  mort- 
gaged by  a  legal  mortgage  to  a  mortgagee  without  notice  ;  the  latter 
was  held  entitled  to  priority  over  the  cestuis  que  trustent.  In  both 
instances  the  title  of  the  innocent  mortgagee  was  derived  through 
documents  which  disclosed  the  trust ;  but  as  they  were  concealed, 
the  C.  A.  held  the  mortgagee's  title  was  not  affected,  overruling 
apparently  on  this  point  the  decision  in  Carter  v.  C.  (d),  and  the 
case  must  on  this  ground  be  distinguished  from  those  where  a  mort- 
gagee was  held  to  have  notice  because  he  did  not  investigate  the 
title  (e). 

In  Jones  v.  Powles  (f),  the  rule  was  applied  to  protect  a  pur- 
chaser who,  so  far  as  his  agreement  for  purchase  and  payment 
extended,  purchased  from  a  claimant  under  a  forged  will.  M.,  claim- 
ing title  under  a  will,  proved,  but  really  a  forgery,  borrowed  money 
on  the  security  of  the  property,  and  the  mortgagee  advancing  his 
money  obtained  contemporaneously  with  his  advancing,  and  as  part 
of  the  transaction,  a  conveyance  of  the  legal  estate  under  a  mortgage 

(a)  Dodds  v.   Hill,  2   Hem.   &   M.  T.  E.  763. 
424.  (d)  3  Kay  &  J.  643. 

(J)  (1893)  1  Ch.  610.  (e)  See  as  to  this,  Le  Neve  v.  Le  N., 

(c)  Pilcher  v.  Kawlins,  7  Ch.  274 ;  post, 
dissenting  from  Carter  v.  C,  3  K.  &  (/)  3  My.  &  K.  581. 

J.  617;  see  also  Willoughby  v.  W.,  1 
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by  a  deceased  owner,  which  had  been  paid  off  without  a  reconveyance. 
There  were  other  advances,  some  before  and  some  after  the  discovery 
of  the  forgery,  and  in  an  action  by  the  plaintiff,  who  claimed  under 
a  true  title,  it  was  held  that  the  defendant's  plea  of  purchase  for 
value  without  notice  was  good,  both  as  to  the  advances  he  made 
contemporaneously  with  the  conveyance  of  the  legal  estate  and  the 
advances  subsequently  made  before  notice  that  the  will  was  a 
forgery.  In  this  case  the  legal  mortgage  was  a  satisfied  mortgage. 
The  case  in  one  respect  is  not  so  strong  as  Pilcher  v.  Rawlins,  as 
neither  the  satisfied  mortgagee  conveying  the  legal  estate  nor  the 
mortgagee  who  took  it  had  notice  that  the  will  was  a  forgery.  See 
also  Robinson  v.  Briggs  (a). 

In  Young  v.  Y.  (b)  a  testator,  in  1832,  devised  his  copyhold  estate, 
which  was  subject  to  a  mortgage,  to  his  wife  for  life,  and  then  to 
his  children.  The  will  was  never  proved,  and  no  notice  of  it  was 
entered  on  the  Court  rolls.  The  widow  emigrated  in  1845,  leav- 
ing her  eldest  son  in  possession  of  the  estate  as  her  agent.  In 
1851  the  son,  falsely  representing  himself  to  be  in  possession  as 
heir  of  his  father,  procured  a  farther  advance  upon  mortgage  of  the 
estate,  and  the  original  mortgage  having  been  transferred  to  the 
second  mortgagee,  he  claimed  a  right  to  tack  his  further  advance. 
The  widow  died  in  1860.  Held,  that  the  mortgagee  having'  the 
legal  estate,  and  having  no  notice  of  any  adverse  title,  was  entitled 
to  be  protected  against  the  rights  of  the  children  and  to  tack  his 
further  advance  (c).  As  to  cases  in  which  it  has  been  held 
that  the  obtaining  the  legal  estate  by  a  second  purchaser  for 
value  without  notice  (the  purchase  money  payable  by  his  vendor 
to  the  original  vendor  on  the  first  purchase  remained  unpaid) 
wras  sufficient  to  override  the  lien  for  unpaid  purchase  money 
of  the  original  vendor,  see  Cator  v.  Earl  of  Pembroke  (d),  Eyre 
v.  Sadlier  (e),  Kettlewell  v.  Watson  (f) ;  and  for  the  distinction 
where  the  second  purchaser  does  not  get  the  legal  estate,  Frere 
v.  Moore  (g).  In  Sharpe  v.  Fog  (h),  a  mortgagee  paid  his  money 
and  took  a  conveyance  of  real  estate  of  the  wife  before  notice 
of  an  agreement  for  a  settlement  on  marriage  of  it  made  by  the 
husband  while  the  wife  was  an  infant.  The  conveyance  by  the  wife  was 

(«)  1  Sm.  &  Gif.  188.  (e)  14  Ir.  Ch.  R.  119;  15  ibid.  1. 

(6)  3Eq.  801.  (/)  26  Ch.  D.  501. 

(c)  See  also  Carlisle  Bank  v.  Thomp-  [g)  8  Price,  475. 
son,  28  C.  D.  398.  (h)  4  Ch.  35. 

(d)  1  Bro.  Ch.  302. 
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not  perfected  by  acknowledgment  until  after  notice  to  the  mortgagee. 
It  was  held  that  lie  was  protected  against  the  agreement  for  settle- 
ment, but  so  far  as  regards  the  wife's  interest,  which  did  not  pass  till 
after  notice,  the  decision  was  grounded  on  the  fraud  of  the  wife,  she 
representing  that  there  was  no  settlement. 

Effect  of  Receipt  by  Building  Society  Mortgagee. — There  have 
been  conflicting  decisions  as  to  the  effect,  with  respect  to  advances  to 
a  mortgagor  contemporaneously  with  the  payment  of  a  prior  mort- 
gage to  a  building  society,  of  the  statutory  reconveyance  of  the  legal 
estate  by  the  receipt  endorsed  on  the  mortgage  to  the  building 
society.  In  Pease  v.  Jackson  (a),  and  Robinson  v.  Trevor  (b), 
on  a  mortgagee's  advancing  money  to  a  mortgagor,  and  pay- 
ing off  a  prior  legal  mortgage  to  a  building  society  without  notice 
of  intermediate  incumbrancers,  and  obtaining  on  the  occasion  of 
payment  a  statutory  receipt  endorsed  by  the  building  society,  it  was 
held  that  by  paying  off  the  building  society  the  mortgagee  had  a 
first  right  to  the  legal  estate,  and  that  it  consequently  vested  in  him 
by  the  endorsed  receipt,  but  that  he  was  only  entitled  to  priority,  in 
respect  to  the  legal  estate  so  obtained,  for  the  monies  paid  to  the 
building  society,  and  not  for  contemporaneous  or  subsequent 
advances.  But  the  contrary  view  was  expressed  in  Fourth  City 
Mutual  B.  B.  Society  v.  Williams  (c),  and  Re  Carlisle  Banking  Co. 
v.  Thompson  (d),  and  in  Sangster  v.  Cochrane  (e).  The  questions 
arising  on  these  cases  seem  to  be  settled  by  Hoshing  v.  Smith  {f), 
in  which  the  H.  L.,  overruling  Pease  v.  Jackson  and  Robinson 
v.  Trevor  (supra),  as  to  the  advances  other  than  the  payments 
to  the  first  mortgagees  the  building  society,  held  in  effect  that 
mortgagees  without  notice  of  subsequent  incumbrances,  paying  off  a 
legal  mortgage  to  a  building  society,  and  getting  the  statutory  receipt 
endorsed  on  it,  and  at  the  same  time  advancing  further  monies  to 
the  mortgagor  and  taking  a  formal  mortgage  from  him,  were,  as  to 
all  the  monies,  including  both  the  payments  to  the  building  society 
and  the  further  advance  to  the  mortgagor,  protected  by  the  legal 
estate  as  against  intermediate  incumbrances  of  which  they  had  no 
notice.  This  case  seems  to  clearly  recognise  the  principle  that  the  legal 
estate  being  obtained  by  a  purchaser  for  value  without  notice  at  the 
time  of  his  payment,  gives  him  priority  for  all  such  payments,  whether 
made   to   a  prior  legal  mortgagee  or  to    a  mortgagor,   and  that  it 

(«)  3  Ch.  576.  (d)  28  Ch.  D.  398. 

(b)  12  Q.  B.  D.  423.  (e)  Ibid.  298. 

(c)  14  Ch.  D.  140.  (/)  13  App.  Cas.  582. 
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.applies  equally  when  the  legal  estate  passes  by  a  statutory  receipt 
endorsed  on  a  building  society's  mortgage  or  when  it  passes  by 
conveyance. 

The  best  rigid  to  call  for  the  Legal  Estate. — Where  the  legal 
estate  has  not  actually  been  transferred  to  the  claimant,  it  has 
been  sometimes  said  that  priorities  will  be  determined  by  seeing 
who  has  the  best  right  to  call  for  the  legal  estate.  It  seems 
that  this  doctrine  must  be  qualified  by  regard  to  the  facts  of  the 
cases  in  which  it  has  been  applied.  In  Ex  p.  Knott  (a),  as  Lord 
Eldon  treats  it,  it  seems  little  more  than  a  paraphrase  of  the  saying 
that  where  equities  are  equal  the  first  in  date  prevails,  for  he  says,  a 
first  mortgagee  in  date  has  the  better  right  to  call  for  the  legal 
estate.  Cooke  v.  Wilton  (b)  is  frequently  referred  to  on  this  doctrine, 
because  of  the  dictum  of  the  M.R.,  that  there  having  been  a 
deposit  of  deeds  and  memorandum  agreeing  to  give  a  legal  mortgage, 
the  "  legal  estate  must  be  considered  to  have  related  back  to  the 
agreement ; "  but  the  decision  was  the  same  as  that  in  Marsh  v.  Lee, 
namely,  that  an  equitable  incumbrancer  getting  in  a  legal  estate 
may  hold  it  as  a  protection  for  all  advances  made  bond  Jide  and  with- 
out notice  (c). 

Where,  however,  an  incumbrancer  has  obtained  from  a  trustee  who 
holds  the  legal  estate,  a  declaration  of  trust  in  the  incumbrancer's 
favour,  or  the  trustee  has  joined  in  the  incumbrancer's  deed  in  such 
a  way  as  to  imply  that  he  became  trustee  for  the  incumbrancer, 
the  position  will  be  the  same  as  if  the  legal  estate  had  been  actually 
conveyed,  provided  of  course  the  trustees  still  hold  the  estate. 
In  Wilmot  v.  Pike  (d),  Wigram,  V.-C,  says,  "  I  have  referred 
to  the  cases  of  Stanhope  v.  Verney  (e),  and  Maundrcll  v.  J\I.(f), 
from  which  it  appears  that  as  to  the  trusts  of  a  term,  a  declar- 
ation in  form  by  a  trustee  that  he  will  stand  possessed  of  the 
term  is  held  equivalent  to  an  assignment  so  as  to  give  a  preference 
to  the  party  who  gets  the  declaration  over  one  who  has  a  good  equit- 
able interest,  but  not  in  the  same  form  "  (g). 

(a)  11  V.  618,  8  B.  E.  254.  (e)  2  Eden.  81. 

(6)29    B.    100;     7    Jur.    (N.    S.)  (/)  10  V.  271. 

281.  (g)  See  WillougMby  v.  W.,  1  T.  E. 

(c)  Cf.  London,  &c,  Banking  Co.  v.  763  ;  Blako  v.  Hungerford,  Pr.  Ch.  158 ; 
Goddard,  13  Times  L.  E.  223.  Charlton  v.  Low,  3  P.  W.  328 ;  Ex  p. 

(d)  5  Ha.  14  ;  and  see  Allen  v.  Knott,  supra ;  Shine  v.  Cough,  1  Ball 
Knight,  5  Ha.  272,  affirmed  11  Jur.  &  B.  436;  Bowen  v.  Evans,  1  Jo.  & 
527.  Lat.  264  ;  Tildesloy  v.  Lodge,  3  Sm. 
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The  declaration  of  trust,  however,  would  not  give  priority  to  the 
equitable  mortgagee  in  whose  favour  it  was  made,  if  the  trustee  in 
breach  of  trust  had  subsequently  conveyed  it  to  a  purchaser  for  value 
without  notice  simultaneously  with  the  notice,  Pilclier  v.  Raivlins(a). 

Possession  of  Title-Deeds. — This  is  sometimes  referred  to  as  giving 
a  better  right  to  call  for  the  legal  estate,  but  more  commonly  as  a 
ground  for  the  postponement  of  a  prior  mortgagee  for  negligence 
or  notice. 

In  considering  the  cases  above  stated  establishing  the  doctrine  that 
a  purchaser  for  value  without  notice  obtaining  the  legal  estate  at  the 
time  of  his  purchase  obtains  priority  over  all  prior  equitable  interests 
and  rights,  it  must  be  remembered  that  this  is  subject  to  the 
assumption  that  such  purchaser  has  not  been  guilty  of  anything 
which  would  be  sufficient  to  give  priority  to  some  equitable  interest, 
as,  e.g.,  leaving  the  mortgagor  in  possession  of  the  deeds  without 
reason  (5). 

As  a  rule,  negligence  in  not  inquiring  for  the  deeds,  or  other 
omission  postponing  a  purchaser,  is  held  to  amount  to  "  constructive 
notice,"  and  therefore  to  exclude  the  plea  discussed  in  this  note. 

Defence  favoured  in  Equity. — In  former  editions  it  has  been 
pointed  out  that  in  many  of  the  older  cases  great  favour  was  shewn 
by  equity  to  the  plea  of  purchaser  for  value  without  notice,  so  as  to 
allow  it  to  prevail  even  in  the  case  of  a  purchaser  for  a  song  from 
persons  who  are  ignorant  of  their  title  (c) ;  the  laying  hands  on  a 
statute  in  a  man's  study  (d) ;  or  the  release  of  a  rent-charge  obtained 
from  a  grantee  without  consideration  by  fraud  (e). 

The  Courts  look  favourably  on  the  claim  by  a  purchaser  without 
notice  who  with  due  diligence  acquires  the  legal  estate  at  the  time 
of  his  purchase.  But  on  the  other  hand  the  rule  in  Marsh  v. 
Lee,  as  to  tacking  mortgages  so  as  to  oust  a  prior  equitable  mort- 
gagee, is  regarded  with  disfavour,  and  will  certainly  not  be  extended, 
see  observations  of  Lord  Blackburn  in  Jennings  v.  Jordan  (/). 

&  Gif.  543 ;  Marsh  v.  Lee,  supra,  and  (d)  Sir  John  Fagg's  Case,  1  Vern. 

cf.  London,  &c,  Banking  Co.  v.  God-  52. 

dard,  supra.  (e)  Harcourt    v.   Kurwell,    cited   2 

(a)  7  Ch.  274,  supra,  p.  168.  Tern.  159;  Siddons  v.  Charnells,  Bunb. 

(b)  See  Russell  v.  B.,  ante;  Le  Neve  298  ;  but  cf.  Carter  v.  C,  3  Kay  &  J. 
v.  Le  N.,  post.  617. 

(c)  Culpepper's  Case,  Freem.  Ch.  Ca.  (/)  6  App.  Cas.  698. 
123. 
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4.  Protection  by  Statute  to  Purchaser  for  Value  without  Notice. 
The   equitable   doctrine   above   discussed   as   depending   on  pos- 
session of  the  legal  estate   must  of  course  be    distinguished  from 
cases  in  which  a  Statute  gives  protection  to  a  purchaser  for  value 
without  notice,  in  which  the  terms  may  be  sufficient  to   include 
equitable  estates,  as  for  instance  sect.  5  of  13  Eliz.,  cap.  5.     In  the 
case  of  a  settlement  void  against  creditors  under  sect.  2  of  this  Act,  a 
reversionary  life  interest  was  reserved  to  the  settlor  which  he  sub- 
sequently charged  by  way  of  equitable   mortgage  to  a  person  who 
advanced    his    money    without    notice    that    the    settlement    was 
fraudulent  :  It  was  held  that  sect.  5  protected  a  subsequent  purchaser 
who  without  notice  purchased  any  interest  under  such  a  settlement, 
whether  the  interest   were   legal   or  equitable,  and  that  the  deed 
impeached  was  not  void  in  respect  of  his  interest  (a).     So  sect.  28  of 
the  Solicitors  Act,  1860,  contains  a  provision  avoiding  conveyances 
defeating  a  charging  order  in  favour  of  the  solicitor  "  unless  made  to 
a  bond  fide  purchaser  without  notice,"  this  is  wide  enough  to  apply 
to  equitable  interests  :  see  Faithful  v.  Ewen  (b),  where  it  was  held 
that  mortgages  by  the  plaintiffs  to  the  defendants  though  sent  to 
the  solicitor  of  the  plaintiffs  and  approved  by  him  were  postponed 
to  a  charging  order  which  he  afterwards  obtained  on  the  ground  that 
the  mortgagees  had  notice  of  the  suit  and  his  rights  which  were  pre- 
served by  this  section. 

The  words  "  without  notice  "  in  this  section  mean  without  notice 
of  the  solicitor's  right  to  a  lien,  and  are  not  confined  to  notice  of  the 
existence  of  a  charging  order  (c). 

The  Bankruptcy  Act  of  1883,  sect.  49  (2),  contains  a  protection  of 
bond  fide  transactions  by  or  with  the  bankrupt  for  valuable  consider- 
ation, without  notice  of  any  available  act  of  bankruptcy  (d). 

Sect.  25  of  the  Statute  of  Limitations  (e),  enacting  that  in  case 
of  concealed  fraud,  time  should  begin  to  run  from  the  date  when  the 
fraud  was  discovered,  or  might  with  reasonable  diligence  have  been 
discovered,  provides  that  nothing  in  the  clause  "shall  enable  any 
owner  of  lands  or  rent  to  have  a  suit  in  equity  for  the  recovery  of 

(a)  Halifax  Joint    Stock    Bank  v.  affirmed  by  0.  A.  (1894),  2  Q.  B.  350. 

Gledhill  (1891),  1  Ch.  31.  (d)  See  also  Ibid.,   ss.  47,   and  Be 

(6)  7  Ch.  D.  495;  see  also  Macfar-  Carter,  &c,  W.  N.  (1897),  p.  36,  fol- 

lane  v.  Lister,  37  Ch.  D.  88 ;  Boss  v.  lowing  Be  Brail,  (1893)  2  Q.  B.  381, 

Buxton,  42  Ch.  D.   190 ;    Scholey  v.  and  overruling  Be  Briggs,  &c,  (1891) 

Peck  (1893),  1  Ch.  709.  2  Ch.  127. 

(c)  Cole  v.  Eley  (1894),  2  Q.  B.  180;  (e)  3  &  4  Wm,  iv.,  cap.  27. 
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such  land  or  rent,  or  for  setting  aside  any  conveyance  of  such  land  or 
rent  on  account  of  fraud  against  any  bond  fide  purchaser  for  valuable 
consideration  who  has  not  aided  in  the  commission  of  such  fraud,  and 
who  at  the  time  he  made  his  purchase  did  not  know  and  had  no 
reason  to  believe  that  any  such  fraud  had  been  committed  "  (a). 
It  is  to  be  observed  that  this  section  does  not  use  the  words  "  with- 
out notice  "  but  an  extended  paraphrase  of  those  words  which  was 
probably  intended  to  exclude  the  application  of  the  doctrine  of  con- 
structive notice  through  a  solicitor  (b). 

On  the  other  hand,  by  the  Yorkshire  Eegistry  Act,  1884  (c),  it 
was  enacted  that  in  any  case  in  which  priority  or  protection  might, 
but  for  this  Act,  have  been  given  or  allowed  to  any  estate  or  interest 
being  protected  by  or  tacked  to  any  legal  or  other  estate  or  interest 
in  such  lands,  no  such  priority  or  protection  shall  after  the  com- 
mencement of  the  Act  be  so  given  or  allowed  to  any  estate  or  interest 
in  lands  within  the  three  ridings,  except  as  against  an}r  estate  or 
interest  which  shall  have  existed  prior  to  such  commencement,  and 
full  effect  shall  be  given  in  every  Court  to  this  present  provision, 
although  the  party  claiming  such  priority  or  protection  shall  claim  as 
a  purchaser  for  valuable  consideration  and  without  notice. 

(a)  See  as  to  this  section,  Vane  v.      post,  p.  230. 

V.,  8  Ch.  383.  (c)  47  &  48  Vict.  c.  54,  s.  116. 

(b)  See  as  to  this  Le  Neve  v.  Le  N., 
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1747.     Arab.  436(a). 


Notice. 

Lands  in  register  county,  settled  by  a  deed  which  is  not  regis- 
tered, are  settled  upon  a  second  marriage,  with  notice  of  the 
former  settlement,  and  the  second  settlement  is  registered  pursuant  to 
the  statute  7  Anne,  c.  20.  The  former  settlement  shall  be  preferred 
in  equity.     Notice  to  an  agent  or  trustee  is  notice  to  the  principal. 

Lord  Chancellor  Hardwicke. — The  bill  was  brought  by  the 
plaintiffs  Peter  Le  Neve  and  Hugh  Pigot  and  Elizabeth  his  wife, 
late  Elizabeth  Le  Neve,  as  the  only  surviving  children  of  the  defend- 
ant Edward  Le  Neve,  by  Henrietta,  his  late  wife. 

The  end  of  the  bill,  in  general,  is,  to  have  the  execution  of  a  trust 
of  leasehold  estates  settled  upon  the  late  wife  of  Edward  Le  Neve 
and  the  issue  of  that  marriage,  by  articles  previous  to  the  marriage, 
dated  1st  July,  1718;  and  that  the  conveyances  made  by  the 
defendant  Edward  Le  Neve  and  the  defendant  Mary,  his  now  wife, 
to  trustees  may  be  set  aside  and  delivered  up,  being  made  after 
notice  of  the  articles  of  the  1st  July,  1718,  or  of  the  other  con- 
veyances made  in  pursuance  thereof;  and  to  have  the  leasehold 
exonerated  and  disincumbered. 

The  facts  are  that,  in  1718,  the  defendant  Edward  Le  Neve  inter- 
married with  his  first  wife,  Henrietta  Le  Neve,  who  had  a  consider- 
able fortune  ;  and  articles  were  executed  previous  to  the  marriage, 
dated  the  1st  July,  1718,  whereby  the  father  of  Edward,  in  consider- 
ation of  Henrietta's  fortune,  &c,  covenanted  with  trustees  to  convey 
to  them  several  estates,  and  some  leasehold,  amongst  the  rest,  near 
Soho  Square,  in  the  county  of  Middlesex  ;  to  permit  Edward  Le 
Neve  the  younger  to  receive  the  rents  and  profits  during  his  own 
life,  and  after  his  death  to  pay  to  Henrietta  250?.  a  year,  in  case  she 

(«)  S.  C,  3  Atk.  646;  1  V.  64. 
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survived  Edward  ;  and  after  the  decease  of  Edward  and  Henrietta, 
then  the  said  estates  should  remain  to  their  issue  in  such  manner  as 
Edward  the  younger  should  by  will  or  otherwise  appoint ;  and,  for 
want  of  such  issue,  to  the  use  of  Edward  Le  Neve  the  father,  and 
his  heirs. 

The  lGth  June,  1719,  a  settlement  was  made  in  pursuance  of  the 
articles. 

The  marriage  took  effect ;  and  Edward  and  Henrietta  had  issue, 
plaintiffs  Peter  and  Elizabeth.  Henrietta  died  July,  1740,  leaving 
no  other  children. 

Twenty-five  years  after  the  first  marriage,  Edward  Le  Neve  entered 
into  a  treaty  of  marriage  with  the  defendant  Mary,  and  by  articles 
dated  the  16th  of  November,  1743,  previous  to  the  marriage  Edward 
in  consideration  of  such  marriage,  covenanted  with  the  trustees, 
the  defendants  Dandridge  and  Norton,  to  convey  these  very  lease- 
hold estates  near  Soho  Square  to  them,  their  executors,  &c, 
within  three  months  after  the  marriage,  in  trust  to  pay  to  the 
defendant  Mary,  out  of  the  rents  of  these  messuages,  in  case  she 
survived  him,  a  clear  annuity  of  150?.  for  her  life,  for  her  jointure, 
&c. 

The  marriage  took  effect,  and  three  months  after,  on  the  20th  of 
January,  1744,  a  settlement  was  made  pursuant  to  the  articles. 

The  settled  estate,  being  houses  in  Middlesex,  was  subject  to  the 
Register  Act,  the  7th  Anne,  cap.  20. 

The  second  articles  and  settlement  were  registered,  but  not  the 
first. 

Edward  has  mortgaged  the  house  likewise. 

The  bill  is  brought  in  order  to  set  the  second  articles  and  settle- 
ment out  of  the  way,  and  that  they  may  be  postponed  to  the  first 
articles  and  settlement ;  upon  this  equity,  that  the  defendant  Mary 
Le  Neve  had  notice  of  them. 

The  counsel  for  the  plaintiffs  admit  that  the  registering  of  the 
second  articles  and  settlement  has,  in  point  of  law,  affected  the 
leasehold  estates,  as  the  7th  Anne,  c.  20,  gives  the  legal  estate 
where  the  effect  of  the  registering  has  placed  it. 

The  question  is,  Whether  equity  will  enable  the  children  of  the 
first  marriage  to  get  the  better  of  the  defendant's  legal  right  ?  And 
this  will  depend  upon  the  question  of  notice  : — 
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1st,    Whether   it   appears   sufficiently    that   Joseph    Norton  was 
attorney  for  the  defendant  Mary  in  the  transaction  of  her  marriage  ? 

2ndly,  Whether  Norton  himself  had   sufficient  notice  of  the  first 
articles  and  settlement  ? 

3rdly,  Whether  that  will  affect  Mary  as  a  purchaser,  and  postpone 
her  articles  and  settlement,  notwithstanding  the  Register  Act  ? 

First,  it  will  depend  on  the  answer  of  the  defendant  Mary. 

She  has  in  general  denied  any  notice  of  the  first  articles  and  settle- 
ment till  six  months  after  the  marriage,  and  says,  "  that  the  defen- 
dant Joseph  Norton  was  so  far  from  being  employed  as  solicitor  for 
her,  in  transacting  the  business  of  the  marriage  articles  and  settle- 
ment, that  he  had  been  for  a  considerable  time  before  employed  as 
attorney  for  the  defendant  Edward  Le  Neve,  her  husband  ;  that, 
being  at  the  time  of  the  marriage  concerned  for  her  husband,  she 
was  thereupon  induced  to  place  confidence  in  him,  and  her  husband 
assured  her  he  would  take  care  there  should  be  a  handsome  provision 
made  for  her,  and  recommended  Norton  as  a  proper  person  to  pre- 
pare the  deeds  whereby  such  settlement  was  to  be  made  upon  her, 
to  which  she  consented :  and  that  Norton  assured  her  that  he  had 
taken  care  to  secure  for  her  150/.  a  year  by  way  of  jointure,  and  did 
not  then,  or  at  any  time  before  her  intended  marriage,  give  her  any 
notice  of  any  former  settlement." 

It  is  insisted  by  the  defendant  Mary's  counsel,  that  Joseph  Norton 
was  not  her  attorney  or  agent,  but  her  husband's,  and  that  the  attor- 
ney for  one  party  having  notice  will  not  affect  her  with  notice. 

I  am  of  opinion  she  has  admitted  enough  on  her  side  to  make  him 
attorney  or  agent  for  her.  If  she  placed  confidence  in  Joseph 
Norton,  no  matter  on  whose  recommendation, — if  she  relied  enough 
on  her  husband  to  take  his  recommendation,  it  is  sufficient ;  or 
otherwise  it  would  be  mischievous  and  inconvenient  if  this  Court 
was  to  take  into  their  consideration  from  whom  the  recommendation 
comes;  for  in  purchases,  and  more  especially  in  mortgages,  very 
frequently  the  same  counsel  and  agents  are  employed  on  both  sides, 
and  therefore  each  side  is  affected  with  notice  as  much  as  if  different 
counsel  and  agents  had  been  employed. 

It  is  material  to  see  how  far  the  cases  have  gone  on  this  point. 
Two  have    been  cited  :  Brotherton  v.  Hatt  (a),  and    Jennings   v. 

(a)  2  Vern.  574. 
W.    &   T. — VOL.   II.  12 
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Moore,  Blincorne  and  others  (a).  The  first  was  shortly  this:  — 
A.  makes  three  several  mortgages  to  B.,  C,  and  D.,  and  in  the 
last  mortgage  B.  is  a  party,  and  agrees,  after  he  is  paid  he  will  stand 
a  trustee  for  D.  Decreed,  that  C.  shall  be  paid  before  P.,  for,  all  the 
securities  being  transacted  by  the  same  scrivener,  notice  to  him  was 
notice  to  D. 

See  how  far  this  goes: — the  same  scriveners  were  witnesses,  and 
engrossed  all  the  securities,  and  were  in  the  nature  of  agents  for  .ill 
the  lenders,  and  very  likely  for  the  borrower  himself;  and  notwith- 
standing it  does  not  appear  Mrs.  Hatt  had  personal  notice,  "yet 
notice  to  the  agent  is  notice  to  the  party,  and,  consequently,  they  that 
lend  last  must  come  last,  having  notice  of  what  was  before  lent  ; 
and  if  any  one  after  notice  lend  more  money  although  he  should 
obtain  the  legal  estate,  yet  he  would  in  equity  stand  affected  with 
the  notice,  and  be  bound  thereby." 

The  second  case  was  no  more  than  this  : — Blincorne  having  notice 
of  an  incumbrance,  purchases  in  the  name  of  Moore,  and  then  agrees 
that  Moore  shall  be  the  purchaser,  and  he  accordingly  pays  the 
purchase-money  without  notice  of  the  incumbrance.  Though  Moore 
did  not  employ  Blincorne,  nor  know  anything  of  the  purchase  till 
after  it  was  made,  yet  Moore  approving  of  it  afterwards  made  Blin- 
corne his  agent  ab  initio,  and  therefore  shall  be  affected  with  the 
notice  to  Blincorne. 

The  last  goes  a  great  way  :  for  Moore  knew  nothing  of  the  trans- 
action, and  yet  the  Court  held,  that  his  approving  it  afterwards  made 
Blincorne  his  agent  ab  initio.  This  carries  it  further  than  the 
present  case  ;  but  the  first  is  a  clear  authority. 

These  cases,  therefore,  sufficiently  prove,  that  it  is  not  at  all 
material  to  the  plaintiffs  on  whose  advice  or  recommendation  the 
defendant  Mary  intrusted  Norton  ;  nor  does  it  make  any  difference 
that  it  is  the  recommendation  of  the  husband  any  more  than  of  any 
other  person. 

The  second  consideration  is  (as  it  appears  clearly  that  Norton  was 
employed  for  defendant  Mary),  whether  there  is  sufficient  evidence 
of  notice  to  him  ? 

An  objection  has  been  taken  by  defendant  Mary's  counsel,  that 

(a)  2  Vera.  609.     [S.  C,  2  Bro.  P.  C.  2T8,  Toml.  edit.] 
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as  notice  hath  been  denied  by  her  answer,  if  it  be  sworn  to  by  one 
witness  only,  that  being  but  oath  against  oath,  cannot  prevail  to 
establish  the  fact. 

The  general  rule,  to  be  sure,  is  so,  but  it  admits  of  this  distinc- 
tion : — where  the  denial  of  a  defendant  is  clear,  it  has  been  adhered 
to  ;  but  where  the  answer  is  not  a  positive  denial  of  the  same  fact, 
but  only  as  to  part,  as  in  the  present  case,  as  to  the  notice  to  herself 
only,  it  makes  a  difference. 

And  there  are  many  cases  where  the  Court,  upon  the  testimony 
of  one  witness,  whose  credit  is  unimpeached,  and  what  he  swears 
is  uncontradicted  by  the  answer,  have  decreed  upon  this  single 
evidence. 

The  defendant  Mary  denies  notice  to  herself ;  but  whether  there 
was  notice  to  another  person,  her  agent,  she  passes  by  without 
giving  any  answer. 

This  is  a  denial,  indeed,  as  to  herself,  but  it  is  at  the  same  time 
what  is  called  at  law  a  negative  pregnant,  that  there  was  notice  to 
her  agent. 

As  to  the  evidence  of  notice  to  Norton,  it  is  extremely  strong ;  for 
he  swears  that  he  had  notice  of  the  first  articles  some  time  before 
the  second  marriage,  and  that  he  had  then  a  copy  thereof  from  the 
defendant  Edward  Le  Neve,  in  order  to  take  counsel's  opinion 
thereon,  how  to  secure  against  the  effect  of  them,  and  to  contrive  in 
what  manner  they  might  get  the  better  of  these  articles ;  and,  there- 
fore, as  to  Norton,  there  cannot  be  a  stronger  notice. 

The  third  and  last  general  question  is,  whether  the  notice  to 
Norton  will  affect  the  defendant  Mary,  as  a  purchaser,  and  post- 
pone her  articles  and  settlement,  notwithstanding  the  Register 
Act? 

This  depends  on  two  things  : — 

1st,  Whether  any  notice  whatsoever  would  be  sufficient  to  take 
from  the  defendant  the  benefit  of  the  Register  Act  ? 

2nd,  Whether  personal  notice  to  the  defendant  Mary  is  requisite 
to  postpone  her  ? — or  whether  notice  to  her  agent  is  sufficient  to  do 
it  likewise  ? 

As  to  the  1st,  it  is  a  question  of  great  extent  and  conse- 
quence. 

The  preamble  of  the  statute   of  the  7th  Anne,  c.  20,  is  in  sub- 
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stance  :— "  Whereas,  by  the  different  and  secret  ways  of  conveying 
lands,  &c,  such  as  are  ill-disposed  have  it  in  their  power  to  commit 
frauds,  and  frequently  do  so,  by  means  whereof  several  persons  have 
been  undone  in  their  purchases  and  mortgages,  by  prior  and  secret 
conveyances,    and    fraudulent    incumbram  Then    comes    the 

enactino-  clause  : — "That  a  memorial  of  all  deeds  and  conveyance  - 
which,  after  the  27th  of  September,  1709,  shall  be  made  and  exe- 
cuted, and  of  all  wills  and  devises  in  writing,  whereby  any  honours, 
manors,  lands,  &c,  in  the  county  of  Middlesex,  may  be  any  way 
affected  in  law  or  equity,  may  be  registered  in  such  manner  as  is 
after  directed  ;  and  that  every  such  deed  or  conveyance  that  shall, 
at  any  time  after,  &c,  be  made  and  executed,  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration,  unless  such  memorial  be  registered 
as  by  this  Act  is  directed,  before  the  registering  of  the  memorial  of 
the  deed  or  conveyance  under  which  such  subsequent  purchaser  or 
mortgagee  shall  claim,"  &c. 

What  appears,  by  the  preamble,  to  be  the  intention  of  the  Act  ? 

Plainly,  to  secure  subsequent  purchasers  and  mortgagees  against 
prior  secret  conveyances  and  fraudulent  incumbrances. 

Where  a  person  had  no  notice  of  a  prior  conveyance,  there  the 
registering  his  subsequent  conveyance  shall  prevail  against  the  prior; 
but  if  he  had  notice  of  a  prior  conveyance,  then  that  was  not  a  secret 
conveyance  by  which  he  could  be  prejudiced. 

The  enacting  clause  says  that  every  such  deed  shall  be  void 
against  any  subsequent  purchaser  or  mortgagee,  unless  the 
memorial  thereof  be  registered,  &c. :  that  is,  it  gives  him  the  legal 
estate,  but  it  does  not  say  that  such  subsequent  purchaser  is  not  left 
open  to  any  equity  which  a  prior  purchaser  or  incumbrancer  may 
have  ;  for  he  can  be  in  no  danger  when  he  knows  of  another  incum- 
brance, because  he  might  then  have  stopped  his  hand  from  pro- 
ceeding. 

This  case  has  been  very  properly  compared  to  cases  on  the  27 
Heu.  8,  c.  16,  for  enrolment  of  bargains  and  sales. 

That  Act  is  formed  pretty  much  in  the  same  manner  with  this. 

The  words  of  the  enacting  clause  : — "  That  from,  &c,  no  manors, 
lands,  tenements,  &c,  shall  pass,  alter,  or  change  from  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall  be  made,  or  take 
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effect  in  any  person  or  persons,  or  any  use   thereof  to   be  made 
thereof,  by  reason  only  of  any  bargain  and  sale  thereof,  except  the 
same  bargain  and  sale  be  by  writing,  indented,  sealed,  and  inrolled 
in  one  of  the  King's  Courts  of  Record  at  Westminster,  or  else  within 
the  same  county,  &c,  where  the  same  manors,  &c,  so  bargained  and 
sold  do  lie,  &c. ;  and  the  same  inrolment  to  be  had  and  made  within 
six  months  next  after  the  date  of  the  same  writings,  indented,  &c, 
nor  any  use  shall  pass  thereof  from  one  to  another." 
What  is  the  meaning  of  this  ? 

Before  the  making  of  the  Act,  any  paper  writing  passed  the  use 
from  the  bargainor  to  the  bargainee,  whereby  great  mischief  arose  ; 
for  it  entangled  the  purchasers,  affected  and  injured  the  Crown,  and 
was  contrary  to  the  rule  of  law,  which  required  notoriety  in  purchases 
by  feoffment  and  livery,  &c. 

But  what  has  been  the  construction  of  this  statute  ever  since  1 
Why  if  a  subsequent  bargainee  has  notice  of  a  prior,  he  is  equally 
affected  with  that  notice  as  if  the  prior  purchase  had  been  a  con- 
veyance by  feoffment  and  livery,  &c. 

The  operation  of  both  Acts  of  Parliament  and  the  construction  of 
them  is  the  same  ;  and  it  would  be  a  most  mischievous  thing  if  a 
person,  taking  that  advantage  of  the  legal  form  appointed  by  an  Act 
of  Parliament,  might  under  that  protect  himself  against  a  person 
who  had  a  prior  equity,  of  which  he  had  notice. 

The  cases  put  by  the  Attorney-General  are  very  material :- 
"Suppose,"  said  he,  "the  defendant  Mary  had,  by  letter  of 
attorney,  empowered  Norton  to  transact  the  affair  with  her  husband, 
'and  he  by  means  of  this  agency  conies  to  the  knowledge  of  the  prior 
articles  and  settlement,  would  not  this  affect  the  principal?  Or 
suppose  a  purchaser  of  lands  in  a  register  county  orders  his  attorney 
to  register  it,  and  he  neglects  to  do  it,  and  then  buys  the  estate  him- 
self, and   registers  his   own   conveyance,   shall   this  be  allowed   to 

prevail  % " 

It  certainly  shall  not ;  for  such  a  purchaser  is  out  of  the  consequences 
which  the  Register  Act  guards  against,  of  imposition  from  a  prior 
secret  conveyance,  as  he  had  personal  knowledge  of  the  first. 

There  have  been  three  cases  on  the  Register  Act. 

1st,  Lord  Forbes  v.  Denniston  (a). 

(«)  4Bvo.  P.  C.  189,Toml.  edit. 
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2nd,  Blades  v.  Blades  (a). 
3rd,  Cheval  v.  Nichols  (b). 

The  first  (c)  arose  originally  in  Ireland,  where  there  is  a  general 
Register  Act,  and  heard  on  appeal  to  the  House  of  Lords,  in  England, 
22nd  and  23rd  February,  1772. 

The  Earl  of  Granard,  father  of  Lord  Forbes,  was  seised  of  a  large 
estate  of  which  he  was  tenant  for  life,  with  remainder  to  his  first  and 
every  other  son  in  tail,  and  had  a  power  of  leasing  for  lives  at  the 
best  rent. 

The  Register  Act  in  Ireland  passed  the  Gth  Anne,  c.  2,  Ir. ;  Lord 
Granard  granted  a  lease  for  three  lives  at  the  rent  of  30?.  a  year, 
which  was  not  registered. 

His  Lordship,  being  greatly  in  debt,  came  to  an  agreement  with 
Lord  Forbes,  his  eldest  son,  by  the  agency  of  Mr.  Steward,  to  take 
upon  him  the  payment  of  certain  debts  of  his  father,  and  so  secure  a 
jointure  to  his  mother-in-law,  and  an  annuity  to  his  father. 

The  estate  was  conveyed  to  Mr.  Justice  Doyne  and  Mr.  Justice 
Nutt,  as  trustees,  during  the  life  of  the  father. 

Mr.  Steward  had  notice  of  this  lease  during  the  treat}''  between 
Lord  Granard  and  Lord  Forbes. 

The  conveyance  to  the  trustees  being  registered,  they  brought  an 
ejectment  against  the  lessee  of  the  leasehold  estate  :  and  it  was  heard 
before  Lord  Middleton,  Lord  Chancellor  of  Ireland,  in  February, 
1721,  who  then  made  a  declaration  rather  than  a  decree,  that  the 
conveyance  was  void  as  against  the  lessee.  It  came  on  again  before 
him  the  17th  of  February,  1721,  and  he  then  determined,  there  was 
full  notice  of  the  lease  to  Lord  Forbes,  and  awarded  a  perpetual  in- 
junction from  time  to  time. 

The  judgment  of  the  House  of  Lords  was,  That  the  said  decree  be 
reversed,  and  that  all  proceedings  at  law  of  the  appellants  against 
the  respondent  should,  during  the  Life  of  Lord  Granard,  be  stayed, 
on  lessee's  paying  the  rents,  performing  the  covenants,  &c. ;  but  that 
after  the  death  of  Lord  Granard,  Lord  Forbes  might  be  at  liberty  to 
try  the  tenant's  right  to  the  lease. 

The  decree  was  reversed,  not  because  Lord  Middleton  had  pro- 
ceeded on  a  wrong  principle,  but  had  drawn  a  wrong  inference  from 

(a)  1  Eq.  Ca.  Abr.  358,  pi.  12.  chequer,  1  Stra.  664. 

(b)  iOth  December,  1725,  in  the  Ex-  (r)  Lord  Forbes  v.  Denniston. 
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it;  for  Lord  Forbes  did  not  insist  merely  on  the  register,  but  that  the 
lease  was  made  contrary  to  the  power;  and  therefore  the  Lord 
Chancellor  of  Ireland  was  mistaken,  and  wrong  in  decreeing  the 
lease  to  be  good  in  every  respect:  and  the  House  of  Lords  set  the 
decree  right  only  as  to  this  particular  part,  that,  after  the  death  of 
Lord  Granard,  the  estate  determined  ;  and  therefore  left  it  open  to 
Lord  Forbes  to  dispute  whether  it  was  a  lease  pursuant  to  the  power, 
but  gave  no  relief  as  to  the  Register  Act. 

The  case  of  Blades  v.  Blades  (a)  came  before  Lord  Chancellor 
King,  2nd  May,  1727. 

William  Blades,  in  1716,  devised  certain  lands  to  his  wife  for  her 
life,  and  after  her  death  to  his  nine  children.  The  wife  enters,  but 
does  not  register  the  will.  The  heir-at-law  mortgages  the  estate, 
and  has  it  registered,  and,  upon  a  bill  brought  against  him,  denies 
notice  of  the  will.  But  it  was  proved  in  evidence  that  he  had  notice  : 
and  the  Court  said,  that,  having  notice  of  the  first  purchase  (though 
it  was  not  registered),  bound  him  ;  and  that  getting  his  own  purchase 
first  registered  was  a  fraud  ;  the  design  of  those  Acts  being  only  to 
give  parties  notice  who  might  otherwise  without  such  registry  be  in 
danger  of  being  imposed  on  by  a  prior  purchase  or  mortgage,  which 
they  are  in  no  danger  of  when  they  have  any  notice  thereof  in  any 
manner,  though  not  by  the  registry ;  and  that  they  would  never 
suffer  any  Act  of  Parliament  made  to  prevent  fraud  to  be  a  protec- 
tion to  fraud  ;  and  therefore  decreed  for  plaintiff,  looking  upon  the 
transaction  betiveen  the  heir-at-law  and  mortgagee  to  he  collusive. 

I  mention  this,  not  only  as  a  material  authority,  but  as  determined 
by  Lord  King,  who,  we  all  know,  was  as  willing  to  adhere  to  the 
common  law  as  any  judge  that  ever  sat  here. 

The  other  case,  of  Cheval  v.  Nichols  (b),  was  in  the  Court  of 
Exchequer,  the  10th  of  December,  1725,  before  Lord  Chief  Baron 
Gilbert,  and  is  a  clear  authority  for  giving  relief  against  the  Register 
Act  upon  an  equity  of  notice.  But  then  there  were  charges  of 
fraudulent  circumstances  besides,  and  therefore  not  so  similar  to  the 
present. 

Consider,  therefore,  what  is  the  ground  of  all  this,  and  particularly 
of  those  cases  which  went  on  the  foundation  of  notice  to  the  agent. 

(a)  1  Eq.  Ca.  Ab.  358,  pi.  12.  (b)  1  Stra.  664. 
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The  ground  of  it  is  plainly  this  :  That  the  taking  of  a  legal  estate 
after  notice  of  a  prior  right,  makes  a  person  a  mold  fide  pur- 
chaser; and  not,  that  he  is  not  a  purchaser  for  a  valuable  considera- 
tion in  every  other  respect.  This  is  a  species  of  fraud  ami  dolus 
malus  itself :  for  he  knew  the  first  purchaser  had  the  clear  right  of 
the  estate,  and  after  knowing  that,  he  takes  away  the  right  of  another 
person  by  getting  the  legal  estate. 

And  this  exactly  agrees  with  the  definition  of  the  civil  law  of 
dolus  malus  (a):  " Dolum  malum  Servius  quidem  ita  definit, 
machinationem  quandam  alterius  decipiendi  causd,  cum  aliud 
simulatur,  et  aliud  agitur.  Ldbeo  autem,  posse  et  sine  svm  idntione 
id  agi  ut  quis  circumveniatur :  posse  et  sine  dolo  malo  aliud  agi, 
aliud  simulari:  sicuii  faciunt,  qui  per  ejusmodi  dissinudationem 
deserviant  et  tuentur  vel  sua  vel  aliena.  Itaque  ipse  sic  definiit 
dolum  malum  esse  oranem  calliditatem  fallaciam  machinationem 
ad  circumveniendum,  fallendum,  decipiendum  alterum  adhibitam. 
Labeonis  definitio  vera  est." 

Now,  if  a  person  does  not  stop  his  hand,  but  gets  the  legal  estate 
when  he  knew  the  right  was  in  another,  machinatur  ad  ci rcu  in- 
veniendum. It  is  a  maxim,  too,  in  our  law,  that  fraus  et  dolus 
nemini  patrocinari  debent  (b). 

Fraud,  or  mala  fides,  therefore,  is  the  true  ground  on  which  the 
Court  is  governed  in  the  cases  of  notice  ;  and  it  is  a  consequence  of 
the  decision  of  the  former  question  that  notice  to  the  agent  is  suffi- 
cient ;  for  if  the  ground  is  the  fraud,  or  mala  fides,  of  the  party,  then 
it  is  all  one  whether  by  the  party  himself  or  his  agent  :  still  it  is  a 
machinatio  ad  circumveniendum,  and  the  putting  a  copy  of  the 
first  articles  and  settlement  into  Norton's  hands,  to  take  the  opinion 
of  counsel  in  what  manner  they  coidd  be  set  aside,  is  a  contrivance 
to  circumvent. 

It  has  been  said,  if  this  woman  has  been  imposed  on  by  her  hus- 
band, she,  instead  of  cheating,  has  been  cheated. 

But,  then,  who  ought  to  suffer,  the  person  intrusting  an  agent,  or 
a  stranger  who  did  not  employ  him  ?  He,  certainly,  who  trusts  most 
ought  to  suffer  most. 

Mrs.  Hatt,  the  third  mortgagee  in  the  case  in  2  Vern.  574,  men- 

(«)  Dig.  Lib.  4,  tit.  3,  s.  2.  {b)  Vide  Co.,  3  Eep.  78,  7  Rep.  38. 
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tioned  before,  was  imposed  upon ;  and  so  was  Moore,  in  the  other 
case  reported  there  (a),  clearly  imposed  on  ;  and  yet,  if  this  was  to 
be  any  excuse,  it  would  make  all  the  cases  of  notice  very  precarious ; 
for  it  seldom  happens  but  the  agent  has  imposed  on  his  principal ; 
and  notwithstanding  that,  the  person  trusting  ought  to  suffer  for  his 
ill-placed  confidence. 

Therefore,  in  both  respects,  as  agent  and  trustee,  notice  to  Joseph 
Norton  is  notice  to  defendant  Mary  likewise.  And  as  to  the  Registry 
Act,  here  is  sufficient  equity  in  the  plaintiff  to  postpone  the  second 
articles  and  settlement,  notwithstanding  those  only  have  been 
registered. 

And  decreed  accordingly. 
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in  the  position  of  purchasers  for  value,  by  deed  registered  in  the 
Registry,  but  executed  by  all  parties  to  it,  with  notice  of  a  prior 
unregistered  settlement,  must  be  postponed  in  equity  to  the  prior 
settlement,  though  the  trustees  of  the  second  settlement  took  the 
legal  estate. 

(2)  That  the  enactment  in  the  Middlesex  Registry  Act  («)>  "Every 
such  deed  shall  be  void  against  any  subsequent  purchaser  or  mort- 
gagee unless  a  memorial  be  registered,"  &c,  had  the  effect  of  giving 
the  legal  estate  to  the  trustees  of  the  second  settlement  which  was 
registered. 

(3)  That  notice  to  an  agent  or  trustee  is  notice  to  the  principal. 
Lord  Hardwicke  lays  down  as  the  ground  for  giving  the  first  settle- 
ment priority,  notwithstanding  the  express  terms  of  the  Act,  "  that 
the  taking  of  a  legal  estate  after  notice  of  a  prior  right  makes  a 
person  a  maid  fide  purchaser,  and  not  that  he  is  not  a  purchaser  for 
valuable  consideration  in  every  other  respect." 

The  observations  of  Lord  Hardwicke  are  made  with  reference  to  a 
case  in  which  there  was  notice  at  the  time  when  the  consideration 
was  given,  so  that  the  persons  against  whom  judgment  was  given  were 
not  in  the  position  of  purchasers  for  value  without  notice,  as  to  which 
see  Basset  v.  Nosivorthy,  ante  ;  nor  is  the  decision  a  decision  on  the 
question  particularly  discussed  in  the  note  to  Marsh  v.  Lee,  ante, 
whether,  if  a  person  gives  consideration  without  notice,  he  can  sub- 
sequently acquire  the  legal  estate  after  he  has  obtained  notice. 

Apart  from  any  question  arising  under  the  Register  Acts,  it  had 
been  settled  long  before  the  principal  case,  that  a  purchaser  paying  his 
purchase  money  and  taking  a  conveyance,  with  notice  of  an  equitv 
binding  his  vendor,  was  bound  to  give  effect  to  it,  and  that  notice 
to  the  agent  conducting  the  sale  was  the  same  as  notice  to  the 
purchaser 

(a)  7  Anne.  c.  20  (1708). 
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Thus  in  Merry  v.  Abney  (a),  in  1669,  A.  contracted  with  B.  to 
pJchi  lant  i  him;  ana  afterwards  Q,  on  behalf  of  hi, >  son 
purchased  the  same  lands,  and  took  a  conveyance  from  B.  to  his 
fc i S  ^  fee.  On  a  bill  by  A.  to  be  relieved  against  tins  conve  - 
ance  the  son  pleaded  himself  to  be  a  purchaser  bona  fide,  without 
anv  n oZe  of  B.'s  contract  with  the  plaintiff,  and  without  any  trust 
any  nonce  ui  u.  »  _  father  had  notice  of 

for  his  father.     But,  it  appearing  that  U  the  tatiei,  nau 
the  plaintiff's  contract  before  he  purchased  for  Ins  son,  the  Court 
decreed  in  favour  of  the  plaintiff  (6). 

Sot  a.  old  case,  a  purchaser  with  notice  of  a  pnor  defect™ 
Jrtglge  was  ordered  either  to  pay  the  mortgagee  Ms  money,  or  to 
surrender  to  him  the  legal  estate  (c). 

So  also,  a  mortgagee  ef  the  legal  estate,  with  notme  of  a.  eqmtable 
morto-ao-e  by  deposit  of  title-deeds  (el). 

So  as  to  an  equitable  lien  for  unpaid  purchase-money,  it  was  held 
i  purchaser  with  notice  will  be  bound  by  it  (e). 

To  at,  that  a  purchaser  with  uotice  of  a  trust  wdl  he  bound  m 
the  same  manner  as  the  person  from  whom  he  purchased  (/). 

Pleading  ff<,fe.-Notice  should  be  pleaded,  see  K.S.C.  188d, 
0.19. 

2.  Notice  in  case  of  Land  in  a  Register  County. 
As  regards  land  in  a  register  county  it  was  long  since  settled 
that  the  registered  deed  alone  would  be  treated  as  vahd  in  la  v  and 
that  the  Segal  estate  would  pass  by  it  although  in  equity  rt  nnght  be 
postponed  Lord  Hardmcke  says  in  the  pnuc.pal  case:  Ine 
enacdng  clause   says   that  every   such  deed  shall  be  vord  agamst 

,  .  1  ™     n     oo  (  f)  Dunbar  v.  Tredennick,  2  Ball  & 

«)  1  Lh.  U.  «.  TDQiq.  Pawlettv   Attorney-General, 

(b)  See   also   Ferrars   v.    Cherry,   2  B.  319  ,  ^a™eCT  l' AL  *        p, 

^y;  occ   en  tt     -i  4fi- .  yjuro-ess  v.Wheate,  1  Hiden, 

Vern.  384  ;  Jackson's  Case,  Lane,  60 ;  Hard.  4bo  ,  ^^ss  . 

,-.   „    ,        otr  •  ,„    ma.  iqs-    Rnvfiv  v.   Smith,    1    vein.    i*», 


Earl  Brooke  v.  Bulkeley,  2  V.  jun.  498 
Daniels  v.  Davison,  10  V.  jun.  249 
Crofton   v.   Ormsby,   2  S.  &  L.  583 

"yBolandlyi  £.  *  J&.  «  1      382';  _£ead  .!  tafO-T,  3  Aft. 
?!!'.:  £3Z  «  TT,™.  1.  238 ;  Macbeth  ..   Symmons,  supra; 


195;  Bovey  v.  Smith, 
Mansell  v.M.,2  P.  Wms.  681 ;  Phayre 
v.  Peree,  3  Dow,  129  ;  Adair  v.  Shaw, 
1  S.  &  L.  262  ;    Wigg  v.  W.,  1  Atk. 


Potter  •.  Sanders,  6  Hare,  1.  238  ;  Mac.retn   ..    syxn ™ „- 

W  Jennings  „.  Moore,  2  Vern.  609  ;  Saunders  „.    Dehew,    2    Vein.    271 , 

S.  C  ,  2  Br,.  P.  C  278,  Toml.  ed.  Mumford  •.  passer   18 -Eq.  06    , 

id)  Birch  v.  Ellames,  2  Anst.  427.  Harpham  *.  Shaddock    19  0^ D.  207 , 

§  MacUh  ,  Symmons,  15  V.  jun.  London,  &c    Banking  Co.  ».  Goddaid, 

349,  10  B.  B.  85  ;  ante,  vol.  1 ;  Grant  13  Times  L.  E.  223. 

v.  Mills,  2  V.  &  B.  306. 
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any  subsequent  purchaser  or  mortgagee  unless  a  memorial  thereof  be 
registered,  &c./'  that  is,  it  gives  him  the  legal  estate ;  but  it  does  not 
say  that  such  subsequent  purchaser  is  not  left  open  to  any  equity 
which  a  prior  purchaser  or  incumbrancer  may  have.  In  Doe  v. 
Allsop  (a),  where  two  assignments  of  a  leasehold  in  Middlesex  were 
executed  and  that  executed  last  was  registered  first,  it  was  held  that 
the  legal  estate  passed  by  the  deed  last  executed  and  the  deed  first 
executed  and  last  registered  must  be  treated  as  void  in  law,  although 
the  first  might  be  on  the  ground  of  notice  entitled  to  relief  in  equity. 
It  had,  however,  been  decided  before  the  decision  in  the  principal 
case  and  within  a  short  time  after  the  passing  of  the  Act  that  equity 
would  give  relief  on  the  ground  of  notice  (6). 

"  It  has  been  much  doubted  whether  Courts  ought  ever  to  have 
suffered  the  question  of  notice  to  be  agitated  as  against  a  party  who 
has  duly  registered  his  conveyance  "  (c). 

In  Ford  v.  White  (d),  Romilly,  M.R.,  said:  "That  being  so  the 
question  is  what  effect  have  the  Registry  Acts  on  the  transaction. 
Nobody  regrets  more  than  I  do  the  effect  of  the  decisions  which 
have  qualified  the  Act.  The  Legislature  never  intended  that  any 
notice  should  nullify  it,  the  object  being  that  all  incumbrancers 
should  rank  according  to  their  priority  on  the  register.  The  Court, 
however,  has  held,  that  where  a  person  who  obtains  a  security  has 
notice  of  prior  incumbrance  it  is  inequitable  to  allow  him  to  obtain 
priority  over  the  first  incumbrancer  by  the  mere  priority  of  registra- 
tion. The  decisions  establish  this  and  they  must  not  be  departed 
from,  otherwise  many  titles  would  be  destroyed  "  (e). 

And  it  was  held  by  Jessel,  M.R.,  in  1880  (/),  that  an  annuity  deed 
not  registered  under  18  &  19  Vict.  c.  15,  s.  12,  has  priority  in  equity 
over  any  purchaser  or  mortgagee  from  the  grantor  having  notice  of 
the  annuity,  on  the  express  ground  that  the  words  of  that  Act  were 
similar  to  those  in  the  Middlesex  Registry  Act  and  that  the  principle 
of  Le  Neve  v.  Le  N.  was  applicable  (g). 

In  Benham  v.  Keane  Qi),  it  was  held  that  a  judgment  creditor 

(a)  5  B.  &  Aid.  142.  (e)  See  also  Chadwick  v.  Turner,  34 

(5)  Forbes  v.  Deniston,  4  Bro.  P.  C.  B.  634  ;  1  Ch.  310;  Eolland  v.  Hart, 

189,  Tomlin's  edit. ;  Blaydes  v.  B.,  1  6  Ch.  678  ;  Marjoribanks  v.  Hovenden' 

Eq.  Ca.  Abr.  358,  pi.  12;  Cheval  v.  Drury,  11,  22. 

Nichols,    1  Strange,   364;  Sheldon  v.  (/)  Greaves  v.  Tofield,  14  C.  D.  563. 

Cox,  Amb.  624.  (g)  Bradley  v.  Eiches,  9  C.  D.  189; 

(c)  Per  Grant,  M.E.,  Wyatt  v.  Bar-  Be  Weir,  58  L.  T.  792. 

well,  19  V.  jun.  439.  (A)  1  J.    &  H.   685  ;  3  D.   F.  &  J. 

(d)  16  B.  120.  318. 
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registering  his  judgment  so  as  to  affect  lands  in  a  register  county 
and  having  at  the  time  of  registering  notice  of  a  prior  unregistered 
judgment  was  not  postponed  to  the  prior  judgment ;  but  this  was 
decided  on  the  special  position  of  a  judgment  creditor,  and  the  same 
case  recognised  not  only  the  decision  of  the  principal  case  hut  also 
the  cases  of  Robinson  v.  Woodward  (a)  and  Tunstall  v.  Trarppes(lj), 
two  cases  which  decided  that  a  mortgagee  taking  land  in  Middle- 
sex with  notice  through  his  solicitor  of  a  judgment  not  registered  in 
Middlesex  would  be  postponed.  Robinson  v.  Woodward  was  ulti- 
mately compromised,  but  on  the  first  hearing  Knight-Bruce,  V.-C, 
directed  an  issue  whether  the  purchaser  of  land  in  Middlesex  had 
notice  of  a  judgment  not  registered  in  the  Middlesex  Registry. 

Middlesex  and  Yorkshire  Registry  Acts. — It  is  not  proposed  in 
these  Notes  to  treat  in  detail  the  provisions  of  the  Registries  Acts 
applicable  to  Middlesex  and  Yorkshire  except  so  far  as  they  relate 
to  the  doctrine  of  notice.  This  doctrine  is  considered  to  be  in  some 
respects  different  with  regard  to  lands  in  either  register  county,  and 
as  regards  Yorkshire  there  are  express  provisions  in  the  Act  of  1884 
which  materially  affect  the  doctrine  so  far  as  regards  lands  in  that 
county. 

The  Middlesex  (c)  Registration  Acts  are,  the  Middlesex  Registry 
Act  of  1708  (d),  which,  in  its  main  provisions,  is  still  in  force, 
though  considerable  alterations  in  the  working  of  the  Act  are 
effected  by  the  Land  Registry  Middlesex  Deeds  Act,  1891,  and 
the  Land  Registry  Middlesex  Deeds  Rules,  1892,  and  the  Fee 
Order  of  the  8th  February,  1892,  and  the  difficulty  arising  under 
the  Act  of  1708,  where  a  will  was  not  registered  within  six  months 
from  the  testator's  death  (e)  was  remedied  by  sect.  8  of  the  Vendors 
and  Purchasers  Act  of  1874,  which  enacts,  "  Where  the  will  of  a 
testator  devising  land  in  Middlesex  or  Yorkshire  has  not  been 
registered  within  the  period  allowed  by  law  in  that  behalf  an  assur- 
ance of  such  land  to  a  purchaser  or  mortgagee  by  the  devisee  or  by 
one  deriving  title  under  him  shall,  if  registered  before,  take  prece- 
dence of  and  prevail  over  any  assurance  from  the  testator's  heir-at- 
law."  A  question  has  been  raised  whether  or  not  this  section 
is   retrospective,  and   this   is   discussed   by  Mr.  Dart  (/),   and   by 

(a)  4  De  G.  &  Sm.  562.  (d)  7  Anne,  c.  20. 

(b)  3  Si.  301.  (e)     Chadwick    v.    Turner,    1    Ch. 

(c)  See    Kegistration  in  Middlesex,       310. 

by    Mi-.   C.   F.   Brickdale,    Assistant  (/)  Dart,  V.  &  P.  (1888  edit.),  p. 

Eegistrar,  Land  Registry.  772. 
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Mr.  Brickdale,  in  his  work  before  mentioned  on  Registration  in 
Middlesex  (a),  and  by  Elphinstone  and  Clarke  (b).  Mr.  Brickdale 
also  recommends  that  where  a  conveyance  from  a  devisee  is  regis- 
tered, notwithstanding  sect.  8  of  the  Act  of  1874,  the  will  should 
also  be  registered. 

As  regards  Yorkshire,  the  old  Acts  were,  as  to  the  West  Riding, 
2  &  3  Anne,  c.  4  ;  6  Anne,  c.  20  ;  and  5  Anne,  c.  18  (Ruffhead).  As 
to  the  East  Riding  and  Kingston-on-Hull,  6  Anne,  c.  62  (c.  35  in 
Ruffhead)  ;  North  Riding,  8  Geo.  II.  c.  6. 

These  were  all  repealed  by  the  Yorkshire  Registries  Act,  1884, 
47  &  48  Vict.  c.  54,  amended  by  48  &  49  Vict.  c.  26  (c). 

Limitations  on  Constructive  Notice  in  a  Register  County. — 
In  some  of  the  cases  on  the  Middlesex  Registry  Acts  a  purchaser 
or  mortgagee  taking  a  registered  conveyance  has  been  postponed 
to  a  prior  unregistered  charge  or  judgment  by  reason  of  what  is 
called  "  constructive "  notice,  not  meaning  thereby  constructive  in 
the  sense  that  word  is  applied  to  notice  through  a  solicitor  or  agent, 
but  notice  implied  from  neglect  to  make  inquiries  as  to  title  or  sus- 
picious facts  or  explanation  of  the  non-production  of  deeds,  which 
would  be  sufficient  in  ordinary  cases  to  put  a  purchaser  on  inquiry. 
See  Martinez  v.  Cooper  (d)  and  Rocharcl  v.  Fulton  (e),  a  decision  on 
the  Irish  Registry  Act  (/). 

In  Wormald  v.  Maitlancl  (g),  Stuart,  V.-C,  held  that  the  omission 
to  make  any  inquiries  as  to  title  or  title-deeds  on  the  occasion  of  a 
marriage  settlement  of  land  in  Middlesex  was  negligence  sufficient 
to  give  notice  of  an  unregistered  charge.  But  this  last  case  is 
adversely  commented  on  in  Agra  Bank  v.  Barry  (h).  On  the  other 
hand  there  is  considerable  authority  both  in  old  and  modern  cases 
for  saying  either  that  what  might  amount  to  constructive  notice  of 
this  kind  in  respect  to  other  cases  would  not  be  held  sufficient  to 
affect  with  notice  a  person  taking  title  under  a  deed  registered 
in  a  register  county,  or  at  least  that  the  fact  that  the  land  is  in  a 
register  county  is  a  material  element  to  be  considered  on  the  ques- 
tion of  notice  from  neglecting  to  make  inquiries.  In  Wyatt  v.  Bar- 
well  (i),  Grant,  M.R.,  held  that  "  a  registered  deed  stands  upon  a 

(a)  See  Registration  in  Middlesex,  (e)  1  Jo.  &  Lat.  413. 
Brickdale,  p.  28.                                                 (/)  6  Anne,  c.  2,  Ir. 

(b)  Searches,  edit.   1887,  p.   130,  et  (g)  35  L.  J.  Ch.  69. 

se1-  (h)  L.  R.  7  H.  L.  135,  a  case  on  the 

(c)  The  Yorkshire  Registries  Acts,      Irish  Act,  cited  infra,  p.  191. 

1884  and    1885,    Rules    and    Forms  (?)  19  Y.  jun.  432;  13  R.  R.  236; 

by  R.  J.  Smith.  Chadwick  v.  Turner,  1  Ch.  310 ;  Brad- 

(d)  2  Russ.  198.  ley  v.  Riches,  9  C.  D.  189. 
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different  footing  from  an  ordinary  conveyance  *  *  *  *  It  shall  only 
be  in  cases  where  the  notice  is  so  clearly  proved  as  to  make  it  fraudu- 
lent in  the  purchaser  to  take  and  register  a  conveyance  in  prejudice 
to  the  known  title  of  another,  that  we  will  suffer  the  registered  deed 
to  be  affected."  So,  in  Hine  v.  Dodd  (a),  in  1741,  Hardwicke,  C, 
held  that  "  apparent  fraud  or  clear  and  undoubted  notice  would  be 
a  proper  ground  of  relief,  but  suspicion  of  notice,  though  a  strong  sus- 
picion, is  not  sufficient  to  justify  the  Court  in  breaking  in  upon 
an  Act  of  Parliament"  (6),  and  Mr.  Brickdale  (c)  (from  whom  we 
quote  per  permission)  comes  to  the  conclusion  that  "the  latest  decision, 
notably,  that  of  Jessel,  M.E.,  in  Lee  v.  Glutton  (d),  seems  adverse  to 
admitting  constructive  notice  as  such  in  registration  cases  at  all, 
nothing  less  than  express  notice  to  principal  or  agent  being  allowed 
to  vitiate  a  registered  purchase." 

In  Agra  Bank  v.  Barry,  in  1874,  on  the  Irish  Act  (e),  it  was  held 
that  the  fact  that  on  taking  a  mortgage  the  solicitors  for  the  mort- 
gagee did  not  insist  on  production  of  the  deeds,  but  inquired  for  them, 
and  were  told  that  they  were  at  a  residence  of  the  mortgagor  in  the 
county  of  Cork,  and  did  not  insist  on  their  production,  was  not 
sufficient  to  postpone  a  legal  mortgagee  to  an  equitable  mortgagee 
with  whom  the  deeds  had  been  deposited.  Lord  Selborne  said : 
"It  (not  investigating  title  or  inquiring  for  deeds)  may  be 
evidence,  if  it  is  not  explained,  of  a  design  inconsistent  with 
bona  fide  dealing,  to  avoid  knowledge  of  the  true  state  of  the 
title.  What  is  a  sufficient  explanation  must  always  be  a  question  to 
be  decided  with  reference  to  the  nature  and  circumstances  of  each 
particular  case  ;  and  among  these,  the  existence  of  a  public  registry, 
in  a  country  in  which  a  registry  is  established  by  statute,  must 
necessarily  be  very  material.  It  would,  I  think,  my  Lords,  be  quite 
inconsistent  with  the  policy  of  the  Registry  Act,  which  tells  a  pur- 
chaser or  mortgagee  that  a  prior  unregistered  deed  is  fraudulent  and 
void  as  against  a  later  registered  deed — I  say  it  would  be  altogether 
inconsistent  with  that  policy  to  hold  that  a  purchaser  or  mortgagee 
is  under  an  obligation  to  make  any  inquiries  with  a  view  to  the 
discovery  of  unregistered  interests.  But  it  is  quite  consistent  with 
that,  that  if  he  or  his  agent  actually  knows  of  the  existence  of  such 

(a)  2  Atk.  275.  [d)  45   L.   J.    Ch.    43 ;  affirmed  on 

(b)  See  Jolland  v.  Stainbridge,  3  V.  appeal  46  L.  J.  Ch.  48. 
478.  (e)  L.  E.  7  H.  L.  135. 

(c)  Brickdale,  p.  21. 
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unregistered  instruments  when  he  takes  his  own  deed,  he  may  be 
estopped  in  equity  from  saying  that,  as  to  him,  they  are  fraudulent." 
In  the  important  case  of  Lee  v.  Glutton  (a),  a  claim  was  made  by 
the  plaintiffs,  equitable  mortgagees  of  land  in  Middlesex,  to  post- 
pone, on  the  ground  of  notice,  a  purchaser  who  had  got  the  legal 
estate,  the  notice  alleged  being  not  having  required  production  of  the 
deeds.  The  defendant  admitted  having  notice  that  the  deeds  were  in 
the  hands  of  one  of  the  plaintiffs,  but  said  he  was  informed  that  this 
plaintiff  held  them  as  largest  purchaser  of  property  comprised  in  the 
lease  in  question,  and  was  informed  that  the  plaintiffs  held  the 
counterpart  of  the  lease  as  his  solicitors.  The  purchaser  also  admitted 
that  he  had  made  no  enquiries  of  the  plaintiffs  as  to  the  terms  on 
which  they  held  the  deeds.  Jessel,  M.R.,  examined  the  authorities, 
and  said  (b)  "that  on  this  bill  there  was  no  allegation  of  actual  notice, 
which  was  essential  where,  as  in  this  case,  it  was  attempted  to  assert 
the  priority  of  an  unregistered  charge  on  lands  in  a  register  county. 
You  might,  indeed,  succeed  without  proof  of  actual  notice  being 
given,  either  to  the  person  himself  or  his  agent,  but  only  when  the 
conduct  of  that  person  had  been  fraudulent." 

The  result  of  the  cases  seems  to  be  that  when  a  question  of  this 
kind  of  constructive  notice  arises,  the  fact  that  the  person  who  is 
charged  with  it  registered  his  deed  in  a  register  county  will  be  a 
material  element  in  his  favour ;  but,  so  far  as  the  actual  decisions  go, 
they  do  not  seem  to  carry  the  rule  further  than  it  has  been  carried  in 
cases  not  in  a  register  county. 

Having  regard  to  the  confusion  arising  from  the  different  senses  in 
which  the  term  "constructive"  notice  is  used,  as  to  which  see  infra, 
p.  200,  it  is  necessary  to  acid  that  in  saying  that  in  the  case  of  lands 
in  a  register  county  a  purchaser  taking  under  a  registered  deed  is  not 
affected  by  constructive  notice  to  the  same  extent  as  he  would  be  in 
cases  where  there  was  no  Registry  Act,  it  must  be  remembered  that 
this  does  not  refer  to  what  is  sometimes  called  constructive  notice, 
i.e.,  notice  to  the  agent  or  solicitor  of  the  purchaser.  The  rule  that 
notice  to  the  solicitor  or  agent  is  notice  also  to  the  client  or  principal, 
applies  in  the  case  of  a  purchase  of  land  in  a  registered  county  as  in 
a  purchase  of  other  lands  (c). 

(a)  45  L.  J.  Ch.  43  ;  46  L.  J.  Ch.  48.       worth  v.  Willing,  58  L.  T.  792 ;    and 

(6)  45  L.  J.  Ch.  p.  43  ;  see  p.  45 ;  the  old  case  on  the  Irish  Eegister, 
affirmed  46  L.  J.  Ch.  48.  Forbes  v.  Denniston,  4  Bro.  P.  C.  189  ; 

(c)  See    the    principal    case  ;     and      but  see  also,  on  the  question  who  is  to 
Eolland  v.   Hart,    6   Ch.  678 ;    Shel-      be  held  agent,  ZettleweU  v.  Watson, 
don   v.  Cox,   Amb.   624;    Bradley  v.       21  C.  D.  685,  26  C.  D.  501. 
Eiches,  9  CD.  189;  ifeWeir,  HolHng- 
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Unless  the  person  conveying  has  the  legal  estate  in  the  property  the 
cn-antee,  as  in  other  cases  of  equitable  interests  in  land  in  England  will 
not  under  the  English  Acts,  obtain  more  than  the  grantor's  beneficial 
interest.     Thus,  in  Ford   v.   White  (a)  property  in  Middlesex  was 
mortgaged  to  A.,  and  afterwards  to  B.,  and  subsequently  to  C.  with 
notice  of  B.'s  incumbrance.     C.  registered  his  mortgage  before  B., 
and  afterwards  assigned  to  R,  who  had  no  notice  of  B.'s  mortgage. 
It  was  held  by  Romilly,  M.R.,  that  as  C.'s  interest  was  equitable, 
he  could  not,  by  assigning  it   to  D.  without  notice,  put  him  in  a 
better   situation   than   himself,  and   consequently  that  D.  was  not 
entitled   to  priority  over  B.     In  Chadwick  v.  Turner  (b)  a  doubt 
was  expressed  by  the  L.JJ.  whether  a  registered  equitable  mortgagee 
without  notice  is  affected  by  notice  to  his  mortgagor,  as  would  be  the 
case  in  non-register  counties;  and  the  L.JJ.  suggested,  though  they 
did   not  expressly  decide,  that  an   equitable  mortgagee  might,  by 
registering  his  deed,  obtain  protection  against  equities  affecting  the 
mort-ao-or  to  the  same  extent  as  if  he  had  obtained  a  legal  mortgage. 
It  has  been  held  (in  Ireland)  that  if  a  trustee  conveys  to  a  person 
who  has  no  notice  of  the  trust,  and  then  takes  a  reconveyance,  he 
having  notice  of  the  trust,  it  attaches  on  him  :  Kennedy  v.  Daly  (c). 
Also  that  when  a  person  has  taken  for  value  without  notice,  either 
by  purchase  (d)  or   mortgage  (e),  lands   in  a   register   county    and 
before  registration  has  received  notice,  he  may  properly  perfect  his 
purchase  deed  or  security  and  gain  priority.  7    .  7      ■ 

Notwithstanding  a  dictum  to  the  contrary  of  Lord  Hardwire  in 
Hine  v.  Dodd,  supra  (/),  it  has  been  decided,  under  the  English  Acts 
of  Anne,  that  registration  is  not  notice  so  as  to  affect  a  subsequent 
mortwee  or  purchaser  if  he  does  not  search  the  register  (#). 
Though  it  has  been  said  primd  facie  a  purchaser  of  lands  m  a 
registered  county  omits  ordinary  precautions  if  he  makes  no  enquiry 
respecting  documents  the  existence  of  which  is  disclosed  by  the 
register  {h),  nor  is  the  registry  in  Ireland  itself  notice  (i). 
/  \  iftP    ion  (f)  2  Atk.  275. 

(CI)     16   -D.    l^U.  W    >  .  A         T       C>70  . 

),(  !  m,   cin  (a)  Morecock  v.  Dickins,  Amb.  6/8, 

S^k   &  L   379  Cator  v.  Cooley,  1  Cox,  182  ;  Williams 

(d)  Elsey   ..   Lutyens,  8   Ha.   159.  ..  Sorrell,  4  V.  jun.  389;    Be  Eussell. 
Mr.  Brickdale,  p.   54,   cites  Eeilly  v.  &c,  12  Eq.  78. 

Garrett,  Ir.  Rep.  7  Eq.  1   (Ca.  1872),  (*)  Kettlewell  v.  Watson,  26  C.  D. 

as  a  decision  to  this  effect  on  tke  Msk      501.    ^^  ^    ^   ^^ 

(e)  Essex  ..  Bangh,  IT.  *  a  0.  C.       Buskell ..  B., 1 ^Sch.  4 :  L.  100;  Hodg- 
'  son  v.  Dean,  2  bi.  &  btu.  izi.^ 
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But  if  it  be  shown  that  the  purchaser  has  searched  the  register, 
notice  will  be  imputed  to  him  of  all  instruments  registered  within 
the  period  for  which  he  searched  :  Bushell  v.  B.,  supra  (a),  on  the 
Irish  Act,  and  Hodgson  v.  Dean,  but  the  presumption  only  applies 
to  the  period  during  which  he  searched  («). 

The  Middlesex  Act  only  makes  unregistered  deeds  void  as  against 
purchasers  for  value,  and  sect.  14  of  the  Yorkshire  Registry  Act  of 
1884  in  effect  enacts  that  the  Act  is  not  to  confer  priority  on  a 
person  claiming  without  valuable  consideration. 

Difference  between  the  Irish  and  Old  English  Acts. — There  is 
also  a  material  difference  between  the  Register  Act  of  Ireland  and 
the  Register  Acts  of  England  as  to  Middlesex,  and  formerly  as  to 
Yorkshire.  By  the  Irish  Registration  Act,  6  Anne,  c.  2,  Ir.,  so  far  as 
regards  a  purchaser  for  value,  an  absolute  priority  is  expressly  given 
to  the  instruments  first  registered,  so  that  a  subsequent  purchaser 
for  value  having  the  legal  estate,  although  he  has  not  notice  of  an 
equitable  estate  'previously  registered,  will  be  bound  by,  and  com- 
pelled to  give  effect  to  it,  under  the  words  of  the  Act,  and  not  upon 
the  ground  of  implied  notice  from  registration,  as  registration  of 
itself  is  no  more  notice  under  the  Irish  than  under  any  English 
Act  (b). 

But  notwithstanding  the  apparent  stringency  of  the  Irish  Act,  if  a 
person  in  Ireland  registers  a  deed,  and  if  at  the  time  he  so  registers 
the  deed  either  he  himself,  or  his  agent,  whose  knowledge  is  the 
knowledge  of  his  principal,  has  notice  of  an  earlier  deed,  which 
though  executed  is  not  registered,  the  registration  which  he  actually 
effects  will  not  give  him  priority  over  that  earlier  deed  (c). 

But  it  seems  that  as  in  the  case  of  the  English  Registration  Acts, 
mere  constructive  notice  will  not  have  the  same  effect  as  actual 
notice  against  a  registered  deed,  as  it  would  have  in  the  case  of  lands 
in  a  non-register  county  in  England  ((/). 

Under  the  New  South  Wales  Registry  Acts,  where  the  respondent 

(a)  See  note  (?'),  previous  page.  1  Ir.  B,  Eq.  285. 

(//)  See  Bushell  v.  B.,   1  Sell.  &  L.  (c)  Ber  Lord   Cairns,   C,  in   Agra 

98 ;  Latouche  v.  Lord   Dunsany,  Id.  Bank  Limited  v.  Barry,  1  L.  E.  H.  L. 

159,   160;  Drew  v.  Lord  Norbury,  9  148.     See   also  Forbes  v.  Denniston, 

Ir.    Eq.    E.    171  ;    3    J.    &    L.    267  ;  4  Bro.  E.  C.  189,  Toml.  ed. 

Thompson  v.  Simpson,  1  Dr.  &  War.  (d)  See  Agra  Bank  Limited  v.  Barrv, 

459;  Mill  v.  Hill,  15  Ir.  Eq.  E.  107;  6  L-.  E.  Eq.  128,   7  L.  E.  H.  L.  136; 

3  H.  L.  Cas.  828 ;  Hunter  v.  Kennedy,  In   re   M'Kinney,    6   Ir.  E.  Eq.  445 ; 

1  Ir.  Ch.  E.  148 ;   Corbett  v.  De  Can-  Coates    v.  Kenna,   6  Ir.  E.  Eq.   401  ; 

tillon,  5  L-.  Ch.  E.  126 ;  Re  Driscoll,  Bushell  v.  B.,  1  Sch.  &  L.  103. 
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had  purchased  at  public  auction  eight  lots  of  an  estate,  and  subse- 
quently to  the  contract  the  vendor  mortgaged  by  registered  deeds 
the  whole  of  the  said  estate,  including  the  said  lots,  to  the  appellant 
who  knew  at  the  time  of  the  advance  that  certain  unspecified 
portions  of  the  estate  had  been  sold.  Held,  that  according  to  the 
true  construction  of  7  Vict.  No.  16,  ss.  11,  22,  and  22  Vict  No.  1 
s.  18,  the  appellant  gained  no  priority  from  registration,  but  took 
subject  to  the  respondent's  purchase  (a). 

Tacking  in  Register  CWy.-Under  the  Middlesex  Registry  Act 
and  the  old  Yorkshire  Registration  Acts,  a  first  mortgagee  who  has 
registered  his  mortgage  nay  tack  a  subsequent  advance  if  he  has  no 
actual  notice  of  an  intermediate  equitable  incumbrance  (b)  There 
a  first  mortgagee  of  lands  in  Middlesex  having  registered  his  mort- 
gage lent  a°further  sum,  without  actual  notice  of  a  second  mortgage, 
which  had  been  registered.  It  was  held  by  Lord  King,  C,  that  he 
first  mortgagee  ought  not  to  be  affected  by  constructive  notice  of  the 
second  mortgage,  and  that  the  rule  of  equity  took  place  and  he 
first  mortgagee  was  entitled  to  be  paid  his  whole  money  before  the 
second  mortgage  (c).  .       , 

Under  the  Irish  Act,  however,  the  doctrine  of  tacking  has  no 
application  as  under  the  English  Acts,  since  absolute  priority  is 
given  to  the  mesne  incumbrancer  who  registers  over  a  subsequent 
advance  by  a  first  registered  mortgagee  without  notice  (d). 

Land  Transfer  Act,  1875.-The  operation  of  the  English  Local 
Registry  Acts  has  been  partially  limited  by  the  Land  Transfer  Act, 
1875  s  T>7  (e)  which  enacts  that  any  land  situate  within  the  juris- 
diction'of  any  of  the  English  local  registries  (Middlesex  and  York- 
shire) shall,  if  registered  under  that  Act,  from  and  after  the  date  of 
the  registration  thereof,  be  exempt  from  such  jurisdiction,  and  no 
document  relating  to  any  such  registered  land  executed  and  no 
testamentary  instrument  relating  to  any  such  registered  land  coming 
into  operation  subsequently  to  such  date  as  last  aforesaid,  shall  be 
required  to  be  registered  in  any  of  the  said  local  registries. 

Yorkshire  Registry  Act,  1884,  s.  14,-This  Act,  as  amended  (/), 

(.)    Sydney,    &c.    Assn.    v.   Lyons,  (d)  Bushell  ,.  B.,  1  Sch    4  L.  90 ; 

(1894)  A   C   ^00  Latouche  v.  Dunsany,  lb.  13/.      And 

(6)  See  Be*dfo'rd  v.  Bacchus,  2  Eq.  see  Carlisle  «.m^,  2  L  B .  H.  L. 

Ca.  ibr.  615  ;  Axnb.  630,  cited.  391  ;  Mill  ,  Hill  3  H  L.  Ca, ^828. 

(c)  See  Wri-htson  v.  Hudson,  2  Eq.  (e    38  &  39  Vict.  c.  8/,  s.  127 

(cj  bee  \Yiienx^ii  ^  54,  amended  by 

C.  Abr.  609:    Be  Bussell,  &c3  12  Eq.  [J  )  *<  «  ^°  v iOU  ^       ' 

~ft   ™  48  &  49  Yict.  c.  26,  s.  4. 

'  13  2 
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o-ives  to  assurances  and  wills  priority  according  to  the  date  of  regis- 
tration, which  will  not  be  lost  by  reason  of  actual  or  constructive 
notice,  except  in  cases  of  actual  fraud. 

Sect.  15  enacted  that  "  the  registration  of  any  instrument  under 
this  Act  shall  be  deemed  to  constitute  actual  notice  of  such  instrument, 
and  of  the  fact  of  such  registration,  to  all  persons  and  for  all  purposes 
whatsoever ;  "  but  this  section  was  repealed  by  the  amending  Act  of 
1885  (a),  it  is  believed  on  the  ground  of  an  objection  of  bankers, 
because  it  was  found  in  practice  to  cast  an  unreasonable  burden  upon 
them  in  their  dealings  with  their  customers  (b). 

By  sect.  16  all  tacking  is  abolished  ;is  to  lands  in  Yorkshire,  and 
in  that  county  the  doctrine  of  notice  is  considered  to  have  become 
of  small  importance  so  far  as  regards  at  least  documents  which  can 
be  registered  under  the  Act.  It  was  decided  by  Stirling,  J.,  in 
Battison  v.  Hobson  (c),  that  a  mortgage  by  deposit  of  deeds  of  land 
in  Yorkshire,  though  unaccompanied  by  a  memorandum  of  deposit, 
requires  registration,  and  that  the  Act  to  this  extent  alters  the  law  as 
laid  down  by  the  earlier  case  of  Sumpter  v.  Cooper  (d).  Also  that  the 
priorities  given  by  the  Act  are  not  to  be  altered  except  in  cases  of 
actual  fraud,  and  that  this  means  fraud  importing  moral  blame.  The 
Judge  says  (<?),  "  I  am  far  from  saying  that  questions  may  not  arise 
on  the  construction  of  this  section  ;  but  it  does  seem  to  me  that 
the  Legislature  has  twice  over  anxiously  provided  that  the  priorities 
given  by  the  Act  are  not  to  be  altered,  except  in  cases  of  actual 
fraud,  and  I  certainly  am  not  disposed  to  fritter  away  the  language 
of  the  Act.  Actual  fraud,  I  understand  to  mean  fraud  in  the  ordi- 
nary popular  acceptation  of  the  term,  i.e.  fraud  carrying  with  it 
grave  moral  blame,  and  not  what  has  sometimes  been  called  legal 
fraud,  or  constructive  fraud,  or  fraud  in  the  eye  of  a  Court  of  law  or 
a  Court  of  equity."  In  the  particular  case  he  decided  that  a  solicitor 
who  had  acted  for  one  at  least  of  trustees  in  a  deposit  made  by  their 
beneficiaries  with  a  bank,  to  the  intent  that  the  trustees  might  be 
guaranteed  against  loss  in  carrying  on  the  business  of  a  testator, 
became  liable  to  the  duty  of  perfecting  such  mortgage  by  registration 
and  could  not  claim  priority  under  the  terms  of  the  Act  for  a  sub- 
sequent mortgage  which  he  took  on  his  own  account  and  registered. 

Notwithstanding  the  wide   terms  of  the  Act  as  to  assurances,  it 

(a)  4S  &  49  Yict.  c.  26,  s.  5.  (c)  (1S96)  2  Ch.  403. 

(b)  Battison  v.  Hobson,  (1896)  2  Ch.  (d)  2  B.  &  Ad.  223. 
410,  arguendo.                                                    (e)  p.  412. 
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has  been  decided  by  the  C.A.,  in  Rodger  v.  Harrison  (a),  that  a  con- 
ditional agreement  for  purchase  of  land  is:  not  an  assurance  capable 
of  registration  within  the  Yorkshire  Registries  Act,  1884  (6). 

3.  Notice  apart  from  Registry  Acts. 

(1)  If  a  person  purchases  for  valuable  consideration  with  notice, 
from  a  person  who  bought  without  notice,  the  second  purchaser  may 
shelter  himself  under  the  first  (c). 

(2)  If  a  person  who  has  notice  sells  to  a  bond  fide  purchaser  for 
valuable  consideration  without  notice,  and  at  the  same  time  conveys 
to  him  the  legal  estate,  the  latter  may  protect  his  title  (d).  ^ 

(3)  If  the  right  in  question  were  a  mere  equity,  as  distinguished 
from  an  equitable  estate,  the  defence  of  purchaser  for  value  without 
notice  might  be  good  even  without  the  legal  estate,  but  that  in  other 
cases  the  defence  could  not  be  supported  without  the  legal  estate  (e) 

Before  the  passing  of  the  Voluntary  Settlement  Act,  1893,  under 
the  construction  put  on  the  statute  27  Eliz.  c.  4,  as  a  settlement  of 
land  was  void  against  the  purchaser  for  value,  notice  of  it  did  not 

affect  him  (/).  #      . 

Contracts  for  Purchase.— The  general  rule  in  equity  is  that  alter 
a  contract  for  sale  of  land  the  vendor  is  trustee  for  the  purchaser, 
subject  to  the  vendor's  lien  for  his  purchase-money,  and  to  his  interest 
as  vendor  (  g).  But  it  does  not  follow  that  after  the  assignment  of  a 
contract,  and  notice  of  the  assignment  to  the  vendor  given  by  the 
assignee,  the  notice  will  have  the  effect  of  making  the  vendor  trustee 
for  the  assignee.  Thus  in  Shaw  v.  Foster  (h),  F.  contracted  to  sell  P. 
leaseholds.  P.  paid  part  of  the  purchase-money.  P.  subsequently  de- 
posited the  contract  by  way  of  mortgage  with  his  bankers,  together 
with  a  memorandum  agreeing  on  "  request  "  to  execute  an  assignment. 
Notice  of  the  memorandum  to  assign  on  "request"  was  given  to  the 
vendor.  The  bankers  never  agreed  to  undertake  the  burden  of  the 
contract.  It  was  held  that  nothing  had  occurred  which  prevented  the 
vendor  from  completing  his  contract,  and  conveying  the  property  to  P. 

(a)  (1893)  1  Q.  B.  161.  («)  Basset  v.  Nosworthy,  ante, 

(fc)    See    Elphinstone    &    Clark   on  (/)  Buckle  v.  Mitchell,  18  V.  ]un. 

Searches  (1887),  pp.  136—145.  100.                                           _ 

(c)  See  Marsh  v.  Lee,  ante,  and  see  (</)  See  per  Lord  Cairns,  m  Shaw  v. 
Lowther     v.     Carlton,    2    Atk.    242;  Foster,  L.  B.  5  H.  L.,  p.  338. 
Harrison  v.  Forth,  Pr.  Ch.  51.  (*)  L.  E.  5  H.  L.  338 ;  Crabtree  v. 

(d)  Basset  v.  Nosworthy,  Marsh  v.      Poole,  12  Eq.  13. 


Lee,  ante. 
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As  to  the  Time  at  which  Notice  is  Given  (a).— 1.  If  notice  of  a 
prior  equity  or  equitable  incumbrance  is  received  before  payment  (6) 
of  the  money  or  giving  the  consideration,  the  purchaser  will  be  bound 
by  it;  except  in  cases  where  some  special  statute  excludes  this 
doctrine,  e.g.  sect.  69  of  the  Merchant  Shipping  Act,  1854  (c),  and 
the  Yorkshire  Registry  Act,  1884,  s.  14,  see  ante,  and  as  to  the 
exception  in  case  of  fraud  (d). 

2.  If  the  purchaser  pays  his  money  without  notice,  and  at  the  same 
time  gets  the  legal  estate,  he  is  protected  by  the  legal  estate  against 
prior  equities  or  incumbrances  of  which  he  may  subsequently  acquire 
notice  (e),  except  that,  as  noticed  above,  under  the  Yorkshire 
Registries  Act  of  1884,  and  under  the  Irish  Registry  Act,  a 
previously  registered  equitable  assignment  for  value  could  obtain 
priority  against  a  subsequent  conveyance  of  the  legal  estate. 

3.  If  the  purchaser  had  no  notice  at  the  time  of  payment  of  his 
purchase-money  or  giving  consideration,  then  the  cases  show  (/) 
that  if  the  legal  estate  is  not  affected  with  any  trust  for  the  mesne 
incumbrancer,  the  subsequent  incumbrancer  may  protect  himself  by 
obtaining  the  legal  estate  after  notice,  but  that  if  the  legal  estate  is 
affected  with  any  trust  the  cases  are  not  very  clear,  and  it  is  difficult 
to  lay  down  any  general  rule  (g). 

4.  Where,  however,  the  legal  estate,  or  a  declaration  of  trust  of  it, 
is  not  obtained,  and  there  is  a  conflict  between  equitable  estates,  then, 
as  a  general  rule,  all  the  estates  being  equitable,  they  will  take  effect 
according  to  priority  of  date  (h)  ;  with  the  exceptions  above  noticed 
under  certain  Registry  Acts.  And  certain  anomalies  may  arise  under 
these  Registry  Acts,  according  to  the  case  whether  the  equity  of 
which  notice  is  alleged  is  in  a  form  capable  of  registration  or 
not  (i). 

This  subject,  "  time  of  notice,"  also  involves  the  question  whether 

(a)  See  on.  this  point  also  Basset  De  G.  F.  &  J.  502  ;  Black  v.  Williams, 
v.  Nosworthy,   ante;    Marsh    v.  Lee,       (1895)  1  Ch.  408. 

ante.  .  (d)  Battison  v.  Hobson,  (1896)  2  Ch. 

(b)  As  to  what  is  payment  within      403. 

the  rules,  and  that  giving  security  for  («■)  Pilcher  v.  Bawlins,   7  Ch.  259  ; 

the  purchase- money  is  not,  see  cases  and  Basset  v.  Nosworthy,  ante. 

cited    in     Basset    v.    Xosworthy,    p.  (/)  See  Marsh  v.  Lee,  ante. 

154,  and  Tourville  v.  Naish,  3  P.  W.  {g)  Ibid. 

307.     See  also,   as  to  part   payment,  (h)  Ibid. 

Bayne  v.  Baker,  1  Gif.  241.  (V)  White    v.    Nealyon,     11    A.    C. 

(c)  Liverpool     Borough     Bank     v.  171. 
Turner,    1  J.   &   H.    159  ;    on  app.   2 
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notice  to  affect  a  purchaser  or  mortgagee   must   be  in  the  same 
transaction  in  which  it  is  claimed  to  be  imputed.     In  the  old  cases 
there  have  been  conflicting  decisions  and  dicta  on  this  question,  when 
the  notice  is  imputed  through  notice  to  the  solicitor.     See  in  support 
of  the  view  that  it  must  have  been  in  the  same  transaction  (a) ;  and 
in  favour  of  the  opposite  view,  Hargreave  v.  Rothwell  (b).     These 
cases  are  noticed  in  treating  of  the  Conveyancing  Act,  1882,  infra, 
p.  203,  which  settles  the  question  raised  in  them  in  almost  all  cases 
for  the  future,  and    is  retrospective.     In  the  case  of  notice  to  the 
principal,  there  does  not  appear  to  be  any  presumption,  and  it  would 
probably  be  a  question    of  evidence  whether   he   remembered    the 
transaction   or   not.       Hamilton   v.  Royne  (c)    and   Mountford   v. 
Scott  (d)  are  usually  referred  to  on  the  point. 

4.  Of  Actual  or  Constructive  Notice. 

Generally.— It  is  generally  said  that  notice  is  either  "  actual  or 
constructive,"  but  this  division  without  explanation  sometimes  leads 
to   confusion.     The  words  "constructive"  notice  are   used   in  two 

SG11SGS  C 

(1)  Such  notice  as  is  implied  by  reason  of  some  omission,  as  default 
in  making  proper  investigation  of  title,  or  enquiries  as  to  deeds  or 
facts  which  should  set  reasonable  purchasers  on  enquiry,  and  this 
kind  of  notice  may  be  implied  by  the  omissions  either  of  a  solicitor 
or  agent,  or  of  the  client  or  principal  himself.  Probably,  accurately 
speaking,  this  is  the  only  kind  of  notice  to  which  the  word  "con- 
structive "  properly  applies. 

(2)  But  in  common  parlance  it  is  also  applied  to  notice  which  is 
imputed  to  the  client  or  principal  by  reason  of  notice  to  the  solicitor 
or  agent.  In  the  case  of  Espin  v.  Pemberton  (e)  Lord  Chelmsford 
suggested  that  the  proper  name  for  this  would  be  "  imputed ''  notice, 
and  it  is  evident  that  such  notice  may,  so  far  as  regards  solicitor  or 
agent,  be  either  actual  or  constructive,  as  notice  implied  from  omis- 
sions ;  and  the  division  into  <;  actual  or  constructive  "  is,  in  effect,  a 
cross  division.  The  word  "  constructive  "  has,  however,  been  so  con- 
stantly applied  to  the  notice  imputed  to  the  client  or  principal  by 
reason  of  notice  to  the  solicitor  or  agent,  that  it  would  be  misleading 
to  speak  of  it  as   not  constructive ;    only  it  is  necessary  to  bear  m 

(a)  Sug.  V.  &  P.  (1862)  p.  757.  (d)  1  T.  &  E.  274.   _ 

(6)  1  Keen,  174.  («)  3DeG.  &  J.  Mi. 

(c)  2  Sen.  &  L.  327. 
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mind,  in  considering  the  cases,  that  the  word  "constructive"  is  used 
in  these  two  different  senses,  and  that  actual  notice,  if  given  to  the 
agent  or  solicitor,  may  be  constructive  in  the  second  sense  as  notice 
imputed  to  the  principal. 

Actual  Notice. — Questions  as  to  what  constitutes  actual  notice 
have  most  frequently  arisen  in  the  case  of  trustees  and  of  purchasers. 
Notice  to  purchasers  is  treated  in  reference  to  the  Conveyancing  Act 
of  1882,  infra,  p.  203  ;  cases  as  to  notice  to  trustees  may  be  shortly 
noticed  here. 

In  a  question  as  to  actual  notice  to  a  trustee  by  conversation,  Lord 
Cairns,  in  Lloyd  v.  Banks  (a),  said,  "  I  think  the  Court  would 
expect  to  find  that  those  who  alleged  that  the  trustee  had  knowledge 
of  the  incumbrance  had  made  it  out,  not  by  any  evidence  of  casual 
conversations,  much  less  by  any  proof  of  what  would  only  be  con- 
structive notice,  but  by  proof  that  the  mind  of  the  trustee  has  in 
some  way  been  brought  to  an  intelligent  apprehension,  &c. ;"  and  see 
to  the  same  effect,  Saffron  Wcdden,  &c.  v.  Rayner  (b).  See  also 
Williams  v.  W.  (c),  where  it  was  laid  down  that  notice  to  raise  a 
constructive  trust  is  different  from  notice  to  an  actual  trustee.  In 
Hallows  v.  Lloyd (d),  Kekeivich,  J.,  said  that  new  trustees  "ought  to 
look  into  the  trust  documents  and  papers,  to  ascertain  what  notices 
appear  among  them  of  incumbrances  and  other  matters  affecting  the 
trust;"  but  held  that  they  are  not  fixed  with  notice  through  a 
retiring  trustee,  of  incumbrances  affecting  the  trust  estate  of  which  no 
notice  appears  among  the  trust  documents,  and  the  existence  of 
which,  though  known  to  the  retiring  trustee,  is  not  disclosed  to  them. 

Constructive  Notice. — As  to  constructive  notice,  though  there  is 
considerable  difficulty  in  stating  exactly  how  far  the  doctrine 
goes,  it  seems  clear  that  it  will  not  be  extended.  Baker,  M.R, 
in  a  recent  case  (e),  said :  "  In  a  series  of  cases,  Lords  Cotten- 
ham,  Lyndhurst,  and  Cranivorth,  Turner,  L.J.,  and  Jessel,  M.R., 
have  said  that  the  doctrine  ought  not  to  be  extended  one 
bit  further ;  all  the  Judges  seem  to  have  agreed  upon  that. 
In  Allen  v.  Sechham  (/)  I  pointed  out  that  the  doctrine  was  a 
dangerous  one.  It  is  contrary  to  the  truth.  It  is  wholly  founded  on 
the  doctrine  that  a  man  does  not  know  the  facts,  and  yet  it  is  said 

('0  3  Ch.  488 ;  see  p.  490.  (e)  English  and  Scottish,  &c.  Co.  v. 

(b)  14  C.  D.  40(3.  Brunton,  (1892)  2  Q.  B.,  p.  708. 

(c)  17  C.  D.  437.  (/)  n  C>  D.  79a 

(d)  39  C.  D.  686. 
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that  constructively  lie  does  know  them."  In  Benham  v.  Keane  (a), 
Lord  Hatherley  said  :  "  <  The  hardship  which  sometimes  arises  springs 
from  the  difficulty  of  drawing  the  nice  distinction  between  cases  of 
fraud  and  cases  of  implied  notice.'  "  It  is  difficult  either  to  ascertain 
the  principle  on  which  it  is  founded  or  give  a  definition  of  it  (b).  It 
will  be  seen  from  some  of  the  cases  cited  below,  that  it  has  generally 
been  put  on  fraud  or  negligence  so  gross  as  to  amount  to  evidence  of 
fraud— i.e.  that  the  purchaser  purposely  avoided  inquiry  in  order  to 
avoid  discovery  (c).  In  Northern  Counties,  &c.  v.  Whipp  (d),  the 
judgment  of  the  C.A.  treats  constructive  notice  as  based  on  fraud, 
but  it  seems  that  this  will  not  meet  all  the  cases  where  it  has  been 
implied  from  mere  negligence,  see  cases  referred  to  in  Bailey  v. 
Barnes  (e),  and  the  cases  as  to  investigation  of  title,  infra,  p.  209. 

Eyre,  C.B.,  in  Plumb  v.  Fluitt  (/),  defined  it  as  follows  :— "Con- 
structive notice  I  take  to  be  in  its  nature  no  more  than  evidence  of 
notice,  the  presumptions  of  which  are  so  violent  that  the  Court  will 
not  allow  even  of  its  being  controverted." 

In  Espin  v.  Pemberton  (g\  Chelmsford,  C,  said:    " Constructive 
notice,   properly   so   called,    is    the    knowledge    which    the    Courts 
impute  to  a  person  upon  a  presumption  so  strong  of  the  existence  of 
the  knowledge  that  it  cannot  be  allowed  to  be  rebutted,  either  from 
his  knowing  something  which  ought  to  have  put   him  to  further 
inquiry  or  from  his  wilfully  abstaining  from  inquiry,  to  avoid  notice." 
In  Ware  v.  Egmont  (h),  Lord  Cranworth  says :    "  The  question, 
when  it  is  sought  to  affect  a  purchaser  with  constructive  notice,  is 
not  whether  he  had  the  means  of  obtaining,  and  might  by  prudent 
caution  have  obtained,  the  knowledge  in  question,  but  whether  the 
not  obtaining  it  was  an  act  of  gross  or  culpable  negligence."     In 
Montejiore  v.  Brown  (i),  Lord  Cranworth  also  says  :  "  But  at  the  same 
time  I  said  that  in  my  opinion  every  purchaser  and  mortgagee  must 
be  considered  as  having  notice  not  merely  if  he  might  have  obtained 
but  ought  to  have  obtained  a  knowledge  of  that  with  which  he  is 
affected."     In  this  case  it  was  held  that  a  recital  of  a  judgment  had 
put  the  mortgagees  on  inquiry  which  had  disclosed  another  incum- 
brance, 

(a)  1J.  &  H.  702.  (d)  26  C.  D.  482. 

{h)  Lord  St.  Leonards  introduced  a  (e)  (1894)  1  Ch.  31. 

Bill  into  the  House  of  Lords,  in  1862,  (/)  2  Anst.  43S.  ^  ^ 

to  limit  and  define  constructive  notice.  (g)  3  De  G.  &  J.  554. 

See  Sug.  V.  &  P.  (1862),  p.  784.  (h)  4  De  G.  M.  &  G.  460,  473. 

(c)  See  Jones  v.  Smith,  1  Ha.  43.  (•")  7  H.  L.  Cas.  241,  see  p.  269. 
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In  Bailey  v.  Barnes  (a),  Lindley,  L.J.,  after  reading  the 
extract  from  Lord  Cranivorth's  judgment  in  Ware  v.  Egmont,  says  : 
"  Where  he  has  not  actual  notice,  he  ought  not  to  be  treated  as  if  he 
had  notice,  unless  the  circumstances  are  such  as  enable  the  Court  to 
say,  not  only  that  he  might  have  acquired,  but  also  that  he  ought 
to  have  acquired,  the  notice  with  which  it  is  sought  to  affect  him — 
that  he  would  have  acquired  it  but  for  his  gross  negligence  in  the 
conduct  of  the  business  in  question."  *  *  *  *  The  L.  J.  continues : 
"'Gross  or  culpable  negligence'  in  this  passage  does  not  import 
any  breach  of  a  legal  duty,  for  a  purchaser  of  property  is  under  no 
legal  obligation  to  investigate  his  vendor's  title.  Bat  in  dealing  with 
real  property,  as  in  other  matters  of  business,  regard  is  had  to  the 
usual  course  of  business ;  and  a  purchaser  who  wilfully  departs  from 
it  in  order  to  avoid  acquiring  a  knowledge  of  his  vendor's  title  is  not 
allowed  to  derive  any  advantage  from  his  wilful  ignorance  of  defects 
which  would  have  come  to  his  knowledge  if  he  had  transacted  his 
business  in  the  ordinary  way.  In  the  celebrated  judgment  of 
Wigram,  V.-C,  in  Jones  v.  Smith  (b),  the  cases  of  constructive 
notice  are  reduced  to  two  classes :  the  first  comprises  cases  in 
which  a  purchaser  has  actual  notice  of  some  defect,  inquiry  into 
which  would  disclose  others ;  and  the  second  comprises  cases  in 
which  a  purchaser  has  purposely  abstained  from  making  inquiries  for 
fear  he  should  discover  something  wrong." 

Without  therefore  professing  to  give  a  principle  or  definition  that 
would  be  applicable  to  every  case,  it  may  be  briefly  stated  as  the 
result  of  the  cases  hereinafter  cited,  that  constructive  notice  will  be 
implied  where  there  is — (1)  notice  of  any  fact  which  would  put  a 
reasonable  man  on  such  an  inquiry  as  would  have  led  to  discovery ; 
(2)  notice  of  any  deed  necessarily  forming  part  of  the  title,  and  within 
the  distance  back  of  what  would  be  usual  title,  which  deed,  if 
examined,  would  have  disclosed  the  objection  or  right,  or  (3)  such 
negligence  in  making  inquiries  as  to  deeds,  or  (4)  as  to  title,  as 
would,  according  to  the  Judges,  be  considered  gross  negligence  in  a 
man  of  business.  The  decisions  on  (3)  and  (4),  and  probably  (2), 
were  (5)  first  based  on  the  ground  that  the  negligence  was  evidence 
of  a  wilful  desire  to  avoid  discovery,  then  (6)  extended  to  cases  of 
similar  facts  without  imputing  an  actual  design  to  avoid  discovery, 
probably  on  the  ground  that  it  was  impossible  or  difficult  to  distin- 
guish the  cases  from  those  where  there  was  a  wilful  design,  and  then 

(a)  (1894)  1  Ch.  35.  (b)  1  Ha.  43. 
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(7)  extended  to  cases  where  there  was  a  contract  precluding  investi- 
gation, or  (8)  a  statute  preventing  investigation  which  seem  to  be 
anomalous.  (9)  In  the  cases  of  constructive  or  imputed  notice 
through  notice  to  the  solicitor  or  agent,  the  ground  taken  seems  to 
have  been  somewhat  similar  to  that  in  which  mere  negligence  was 
treated  as  fraud — viz.,  that  if  evidence  were  admitted  of  nondis- 
closure by  the  solicitor,  it  would  be  almost  impossible  to  detect  cases 
of  collusion  between  solicitor  and  client ;  and  hence  the  rule  (10), 
that  the  imputation  of  notice  through  the  solicitor  should  not  be 
rebutted,  either  by  evidence  that  it  was  against  his  interest  to  dis- 
close, or  (11)  evidence  that  he  did  not  in  fact  disclose. 

There  are  anomalies  in  the  present  law  as  to  constructive  notice, 
but  the  cases  noticed  in  the  Northern  Comities,  dc.  v.  Whipp  (a),  of 
not  inquiring  for  the  deeds,  seem  to  stand  on  a  different  footing 
from  others,  as  the  deeds  being  treated  to  a  great  extent  as  indicative 
of  title,  leaving  the  deeds  in  the  hands  of  a  grantor  may  be  treated 
as  enabling  him  to  commit  a  fraud.  On  the  other  hand,  it  would 
seem  that  the  statutory  provision,  that  on  selling  part  of  a  property 
the  vendor  might  keep  the  deeds,  should  have  contained  a  further 
provision  providing  that  he  should  endorse  on  the  deeds  retained 
notice  of  the  sale,  and  it  would  be  prudent  for  purchasers  of  part,  not 
getting  the  deeds,  to  stipulate  expressly  for  this. 

5.  The  Conveyancing  Act,  1882,  as  to  Notice. 

This  Act  (b)  enacts  : 

"Sect.  3  (1)  :  A  purchaser  (c)  shall  not  be  prejudicially  affected  by 
notice  of  any  instrument,  fact,  or  thing,  unless  : 

"  (i)  It  is  within  his  own  knowledge,  or,  would  have  come  to 
his  own  knowledge  if  .such  inquiries  and  inspections  had  been 
made  as  ought  reasonably  to  have  been  made  by  him;  or 
"  (ii.)  In  the  same  transaction  with  respect  to  which  a  question  of 
notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge 
of  his  counsel,  as  such,  or  of  his  solicitor,  or  other  asfent,  as 
such,  or  would  have  come  to  the  knowledge  of  his  solicitor, 
or  other  agent,  as  such,  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by  the 
solicitor  or  other  agent." 

(a)  26  C.  D.  482.  gagee,  Re  Cousins,   31  C.  D.  p.  676; 

(6)  45  &  46  Vict.  c.  39.  and  s.  1,  s.s.  4. 

(c)  A    purchaser  includes  a  mort- 
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"Sect.  2.  This  section  shall  not  exempt  a  purchaser  from  any  lia- 
bility under,  or  any  obligation  to  perform  or  observe,  any  covenant, 
condition,  provision,  or  restriction  contained  in  any  instrument  under 
which  his  title  is  derived,  mediately  or  immediately ;  and  such 
liability  or  obligation  may  be  enforced  in  the  same  manner  and  to 
the  same  extent  as  if  this  section  had  not  been  enacted. 

"  (3)  A  purchaser  shall  not  by  reason  of  anything  in  this  section  be 
affected  by  notice  in  any  case  where  he  would  not  have  been  so 
affected  if  the  section  had  not  been  enacted. 

"  (4)  This  section  applies  to  purchases  made  either  before  or  after 
the  commencement  of  this  Act ;  save,  that  where  an  action  is  pend- 
ing at  the  commencement  of  this  Act,  the  rights  of  the  parties  shall 
not  be  affected  by  this  section." 

In  Bailey  v.  Barnes  (a)  it  Avas  said  that  this  section  "  really  does 
no  more  than  state  the  law  as  it  was  before,  but  its  negative  form 
shows  that  a  restriction  rather  than  an  extension  of  the  doctrine  of 
notice  was  intended."  The  section  was  intended  "  for  the  protection 
of  purchasers  to  some  extent  *  *  *  against  that  refined  doctrine 
of  imputed  notice  which  had  been  found  to  work  very  grievous 
injustice  to  honest  men  "  :  per  Chitty,  J.,  in  Re  Cousins  (6). 

6.  First  Exception  in  the  Act. 

Unless  the  instrument,  fact,  or  thing  "  is  within  his  (the  purchaser's) 
own  knowledge."  These  words  do  not  seem  to  affect  the  old  law  with 
respect  to  actual  notice.  It  had  been  held  before  the  Act  that  mere 
vague  reports  from  strangers  or  mere  general  assertions  that  some 
other  persons  claim  title  were  not  sufficient  to  affect  a  person  with 
actual  notice  (c). 

Thus  in  Barnhart  v.  Greenshields  (d),  Lord  Kingsdown  (then 
Pemberton  Leigh)  in  delivering  judgment  says: — "We  now  come  to 
the  parol  evidence  of  notice.  Upon  this  subject  the  rule  is  settled 
that  a  purchaser  is  not  bound  to  attend  to  vague  rumours,  to  state- 
ments by  mere  strangers,  but  that  a  notice  in  order  to  be  binding 
must  proceed  from  some  person  interested  in  the  property  "  (e). 

Notwithstanding,  however,  the  strong   terms  in  which  these  dicta 

(a)  (1894)  1  Ch.  31.  Stapley,  11  V.  jun.  365. 

(6)  31  C.  D.  671,  676.  (d)  9  Moo.  P.  C,  p.  36. 

(c)  Weldgoose  v.  Wayland  Goulde-  (e)  See  also  Hine  v.  Dodd,  2  Atk. 

borough,    147,    Plac.    67  ;    Jolland   v.  275  ;  Sug.  Y.  &  P.  (1862),  p.  755. 
Stainbridge,  3  V.  jun.  478  ;  Butcher  v. 
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are  expressed  it  is  submitted  that  it  would  not  be  prudent  or  safe  in 
practice  for  a  purchaser  to  rely  upon  them  in  any  case  in  which  he 
had,  even  from  a  person  not  interested  in  the  property,  reasonably 
clear  information  of  some  prior  equity  or  incumbrance,  nor  is  it  clear 
that  if  such  information  gave  notice  of  a  deed  that  the  purchaser  would 
not  be  affected  by  it  (a). 

The  Act  of  1882  uses  the  word  "knowledge"  and  leaves  the 
question  open  whether  previous  knowledge  would  be  held  to  imply 
actual  knowledge  at  the  date  of  purchase  of  the  purchaser, 
while  the  Act  limits  the  case  of  notice  to  counsel,  solicitor,  or 
agent  to  notice  received  in  the  transaction.  It  was  said  in  the  case 
of  Hamilton  v.  Royse  (b),  "  If  a  man  purchase  an  estate  under  a 
deed  which  happens  to  relate  also  to  other  lands  not  comprised  in 
that  purchase  and  afterwards  purchases  other  lands  to  which  an 
apparent  title  is  made  independent  of  that  deed,  the  former  notice  of 
the  deed  will  not  of  itself  affect  him  in  the  second  transaction,  for  he 
was  not  bound  to  carry  in  his  recollection  those  parts  of  a  deed 
which  had  no  relation  to  the  particular  purchase  he  was  then  about, 
nor  to  take  notice  of  more  of  the  deed  then  affecting  his  then  pur- 
chase." 

7.  Second  Exception  in  the  Act. 

The  second  exception  in  the  Act  is  (1,  b),  "  or"  unless  such  instru- 
ment, fact,  or  thing  "  would  have  come  to  his  knowledge  if  such 
inquiries  and  inspections  had  been  made  as  ought  reasonably  to  have 
been  made  by  him."  This  is  in  effect  constructive  notice  proper,  as 
distinguished  from  the  second  subsection  which  relates  to  notice  to 
the  solicitor  or  agent  imputed  to  the  client  or  principal. 

Condition  of  Estate. — It  has  been  laid  down  in  old  cases  that 
whatever  is  sufficient  to  put  a  person  upon  inquiry  is  good  notice  ; 
that  is,  where  a  man  has  sufficient  information  to  lead  him  to  a  fact, 
he  shall  be  deemed  cognizant  of  it.  Thus  if  a  man  knows  that  the 
legal  estate  is  in  a  third  person  at  the  time  he  purchases,  he  is  bound 
to  take  notice  of  what  the  trust  is  (c). 

So  the  state  of  the  property  may  be  such  as  to  put  a  purchaser  upon 
inquiry.  Upon  this  principle  it  was  held  that  the  purchaser  of  land 
below  the  level  of  the  sea,(was  bound  to  inquire  how  all  sea-walls,  neces- 
sary for  the  protection  of  the  property  against  the  encroachments  of 
the  sea,  were  maintained  and  had  therefore  constructive  notice  of  all 

(a)  See  Dart,  V.  &  P.  (1888),  p.  967.  (c)  Anon.,  Freem.  Ch.  Ca.    137,   c. 

(6)  2  Sch.  &  L.  327.  171. 


206  NOTICE. 


Le  Neve  v.  Le  Neve. 


provisions  for  such  purpose  (a).  So  where  a  mortgagee  of  a  burial 
ground  had  notice  of  the  purposes  to  which  it  was  devoted,  he  was 
held  to  be  bound  by  rights  of  burial  temporary  or  in  perpetuity 
granted  by  the  mortgagor  while  in  possession  (b).  So  the  existence 
of  an  archway  at  the  time  of  the  purchase  with  knowledge  that  the 
adjoining  land  is  to  be  built  upon  so  as  to  leave  the  archway  the  only 
access  to  the  vendor's  mews  wTas  held  to  be  sufficient  to  affect  the 
purchaser  with  constructive  notice  of  a  right  of  way  thereunder  (c). 

The  existence  of  windows  was,  according  to  a  dictum  of  Lord 
Chelmsford,  held  to  be  constructive  notice  of  a  right  of  access  of 
light  to  them  (cl).  It  was  held,  however,  in  Allen  v.  Seckham  (e), 
reversing  the  decision  of  Hall,  V.-G,  and  dissenting  from  the 
dicta  of  Lord  Chelmsford,  that  the  mere  fact  of  there  being- 
windows  in  an  adjoining  house  which  overlooked  a  purchased  pro- 
perty, is  not  constructive  notice  of  any  agreement  giving  a  right  to 
the  access  of  light  to  them,  because  windows  are  frequently  made  in 
situations  where  they  are  liable  to  be  obstructed,  the  owner  being  in 
hopes  of  coming  to  some  arrangement  about  lights,  or  being  dis- 
posed to  take  his  chance  of  acquiring  a  right  by  lapse  of  time. 

Not  Inquiring  for  Title-Deeds. — Notice  that  the  title-deeds  are 
in  another  man's  possession  may  be  held  to  be  notice  of  any  claim 
which  he  has  upon  the  estate,  especially  if  the  person  having  such 
notice  appears  studiously  to  have  avoided  inquiry  for  what  purposes 
they  were  deposited,  or  the  conveyance  to  him  is  to  secure  an  ante- 
cedent debt  (/). 

But  it  has  been  held  that  where  the  holder  of  the  deeds  is  also  the 
largest  co-owner  and  the  person  in  whose  possession  independently  of 
any  mortgage  the  deeds  should  be,  notice  of  his  possession  was  not 
notice  of  an  equitable  mortgage  to  him  ((/). 

Notice  that  the  deeds  are  in  the  possession  of  another  is  not  notice 
of  a  fraud  committed  by  him  (Ji). 

Notice  that  the  solicitor  of  the  vendor  or  mortgagor  has  possession 

(a)  Borland   v.    Cook,    6    Eq.   252.  (e)  11  C.  D.  790. 

This   principle   seems  to    have    been  (/)  Birch  v.  Ellames,  2  Anst.  427  ; 

pressed  too  far  in  the  case  of  Hervey  Hiern  v.  Mill,  13  V.  jun.  114 ;  Diyden 

v.  Smith,  22  B.  299  ;  see  Sug.  V.  &  P.  v.  Frost,  3  My.  &  C.  670,  673 ;  Maxfiekl 

14  edit.,  p.  765.  v.  Burton,  17  Eq.  15. 

(b)  Moreland  v.   Richardson,  24  B.  (g)    Ex  p.  Hardy,  2  D.  &  C.  393, 
33.  394. 

(c)  Davies  v.  Sear,  7  Eq.  427.  (/<)  Hipkins  r.Amery,  2  Gif.  292,  301. 

(d)  Miles  v.  Tobin,  16  W.  R.  465. 


OF    NOTICE,    ACTUAL   AND    CONSTRUCTIVE.  207 


Lie  Ueve  v.  Le  Neve, 
of  the  title-deeds,  is  not  notice  of  an  equitable  mortgage  to  such 
solicitor  (a). 

The  mere  absence,  however,  of  the  title-deeds  has  never  been  held 
sufficient  per  se  to  affect  a  party  with  notice,  if  he  has  bond  fide 
inquired  for  the  deeds,  and  a  reasonable  excuse  has  been  given  for 
the  non-delivery  of  them  ;  for  in  that  case  the  Court  cannot  impute 
fraud,  or  gross  or  wilful  negligence  to  him  (6). 

But  the  Court  will  impute  notice  on  the  ground  of  fraud,  or  gross 
and  wilful  negligence  showing  "  that  he  wilfully  shuts  his  eyes  to 
the  facts  "  (c)  to  a  person  dealing  respecting  an  estate,  and  not 
obtaining  possession  of  the  title-deeds,  if  he  omits  all  inquiries  as 
to  them,  or  neglects  to  call  for  an  abstract  of  title,  and  will  hold  him 
to  have  notice  of  those  circumstances  which,  had  he  not  neglected 
his  duty,  would  have  come  to  his  knowledge  (d). 

In  Northern  Counties  of  England  v.  Whipp  (e),  the  judgment 
of  the  Court  of  Appeal  analysed  and  defined  the  classes  of  cases  in 
which  a  legal  mortgagee  had  been  or  would  be  postponed  by  reason 
either  of  omissions  or  commissions  with  respect  to  title-deeds  so 
exhaustively  that  it  may  be  taken  as  a  new  departure. 

The  judgment,  so  far  as  regards  notice  from  not  inquiring  for  the 
deeds  which  alone  falls  within  the  scope  of  this  Note,  divided  the 
cases  into  the  following  classes  : — 

(1)  Where  the  legal  mortgagee  or  purchaser  has  made  no  inquiry 

(a)  Bozon  v.  "Williams,  3  Y.  &  J.  Dowle  v.  Saunders,  2  Hem.  &  M. 
150  ;  but  see  Richards  v .  Platel,  Cr.  &  242;  Dixon  v.  Muckleston,  8  Ch. 
Ph.  79.  155. 

(b)  Plumb  v.  Pluitt,  2  Anst.  432 ;  (c)  Ratcliffe  v.  Barnard,  6  Ch.  652. 
Evans  v.  Bicknell,  6  V.  jun.  174;  Exp.  (d)  Worthington  v.  Morgan,  16  Si. 
Hardy,  2  D.  &  C.  393 ;  Farrow  v.  547 ;  Hewitt  v.  Loosemore,  9  Ha. 
Eees,  4  B.  18;  Hewitt  v.  Loosemore,  458  ;  Finch  v.  Shaw,  19  B.  511 ;  Allen 
9  Ha.  449,  458;  Finch  v.  Shaw,  19  B.  v.  Knight,  5  Ha.  272,  11  Jur.  527; 
500 ;  S.  C,  nom.  Colyer  v.  Finch,  5  Ladbroke  v.  Lee,  4  De  Gh  &  Sm.  106 ; 
H.  L.  Cas.  905 ;  Jones  v.  Williams,  Broadbent  v.  Barlow,  3  De  G.  F.  & 
24  B.  47  ;  Boberts  v.  Croft,  24  B.  223,  J.  570,  and  see  note  to  Bussell  v.  B., 
2  De  G.  &  J.  1 ;  Perry  Herrick  v.  Att-  ante  ;  Whitbread  v.  Jordan,  1  Y. 
wood,  2DeG.  &  J.  37;  Carter  v.  0.,  &  C.  Exch.  Ca.  303;  Jones  r. 
3Kay&  J.  617;  Hunt  v.  Elmes,  28  Williams,  24  B.  47;  Peto  v.  Ham- 
B.  631,  2  De  G.  F.  &  J.  578  ;  Espin  v.  mond,  30  B.  495;  and  see  Jones  v. 
Pemberton,  4  Drew.  333,  3  De  G.  &  Smith,  1  Ha.  64,  1  Ph.  255  ;  Spencer 
J.  547  ;  Atterbury  v.  Wallis,  8  De  G.  v.  Clarke,  9  C.  D.  137 ;  Be  Morgan,  18 
M.  &  G.  454  ;  Hopgood  v.  Ernest,   3  C.  D.  98. 

De  G.  J.  &  S.   116,  13  W.  E.  (L.  J.)  (e)  26  C.  D.  492. 

1004 ;  Hipkins  v.  Amery,  2  Gif.  292 ; 
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for  the  title-deeds,  and  has  been  postponed,  either  to  a  prior  equit- 
able estate  (a),  or  to  a  subsequent  equitable  owner  who  used  diligence 
in  inquiring  for  the  title-deeds  (b).  In  these  cases  the  Courts  have 
considered  the  conduct  of  the  mortgagee  in  making  no  inquiry  to  be 
evidence  of  the  fraudulent  intent  to  escape  notice  of  a  prior  equity, 
and  in  the  latter  case  that  a  subsequent  mortgagee,  who  was,  in 
fact,  misled  by  the  mortgagor  taking  advantage  of  the  conduct  of  the 
legal  mortgagee,  could  as  against  him  take  advantage  of  the  fraudu- 
lent intent  (c). 

"(2)  Where  the  legal  mortgagee  has  made  inquiry  for  the  deeds, 
and  has  received  a  reasonable  excuse  for  their  non- delivery,  and  has 
accordingly  not  lost  his  priority  (d). 

"  (3)  Where  a  legal  mortgagee  has  received  part  of  the  deeds  only, 
if  he  did  so  under  a  reasonable  belief  that  he  was  receiving  all,  and 
has  accordingly  not  lost  his  priority  "  (e). 

With  reference  to  class  (1),  it  may  be  added  that  the  negligence  of  a 
trustee  may  postpone  his  innocent  cestui  que  trusts.  Thus  in 
Lloyds  Banking  Co.  v.  Jones  (/),  it  was  held  that  the  neglect  of  the 
trustee  of  a  marriage  settlement  to  inquire  for  the  deeds  postponed 
him  and  the  infant  cestuis  que  trustent  to  a  subsequent  mortgage  by 
deposit. 

In  a  recent  case  of  Re  Ingham,  Jones  v.  Ingham  (g),  the  Court 
held  that  one  executor  was  not  postponed  by  the  negligence  of  his 
co-executor.  In  that  case  a  mortgagee  of  leaseholds  died,  leaving 
two  executors,  C.  and  D.  C.  had  possession  of  the  mortgage  deeds, 
and  was  guilty  of  negligence  sufficient,  if  he  were  sole  mortgagee  in 
his  own  right,  to  postpone  him  to  subsequent  mortgagees.  C.  died. 
D.  (C.'s  executor),  who  had  been  guilty  of  no  negligence,  was  not 
postponed. 

Notice  of  Lessor's  Title. — A  lessee  (h),  sub-lessee  (i),  or  tenant 

(a)  Worthington  v.  Morgan,  16  Si.  (e)  Hunt  v.  Elmes,  2  De  G.  F.  & 
547.                                                                   J.   578;    Batcliffe  v.   Barnard,   6  Ch. 

(b)  Clarke  v.  Palmer,  21  C.  D.  652;  Colyer  v.  Finch,  5  H.  L.  Cas. 
124.  905. 

(c)  26  C.  D.,  p.  491.  (/)  W.  N.  (1885),  p.  55,  52  L.  T. 

(d)  Barnett  v.  Weston,   12  V.  j'un.      469. 

130;  Hewitt  v.  Loosemore,  9  Ha.  449;  (g)  (1893)  1  Ch.  352. 

Agra  Bank  v.  Barry,  7  L.   B.   H.  L.  (h)  Feilden  v.  Slater,  7  Eq.  523. 

135 ;  Batcliffe  v.  Barnard,  6  Ch.  652,  (i)  Parker  v.  Whyte,  1  Hem.   &  M. 

654;  Kettlewell  v.  Watson,  21   CD.  167. 

685,  26  C.  D.  502. 
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from  year  to  year  (a),  has  constructive  notice  of  his  lessor's  title,  and 
if  he  enters  without  inquiries,  he  will  be  taken  to  have  notice  of  that 
which  he  would  have  found  out  if  he  had  made  such  inquiries  (6). 

Notice  from  Not  Investigating  Title.— The  following  is  a  sum- 
mary of  the  law,  by  Turner,  L.J.,  in  1866 :  "  It  cannot,  I  think, 
be  denied  that,  generally  speaking,  a  purchaser  or  mortgagee  is 
bound  to  inquire  into  the  title  of  his  vendor  or  mortgagor,  and 
will  be  affected  with  notice  of  what  appears  upon  the  title  if 
he  does  not  so  inquire  ;  nor  can  it,  I  think,  be  disputed  that  this 
rule  applies  to  a  purchaser  or  mortgagee  of  leasehold  estates,  as  much 
as  it  applies  to  a  purchaser  or  mortgagee  of  freehold  estates,  or  that 
it  applies  equally  to  a  tenant  for  a  term  of  years;  and  I  cannot  see 
my  way  to  hold  that  a  rule  which  applies  in  all  these  cases,  ought 
not  to  be  held  to  apply  in  the  case  of  a  tenant  from  year  to  year. 
The  difference  in  the  cases  seems  to  me  to  be  only  in  the  quantum  of 
injury  which  falls  upon  the  party  to  whom  the  rule  is  applied"  (c). 

In" Robson  v.  Flight,  in  1854  (d),  Westbury,  C,  said  :  "  An  attempt 
is  made  by  the  defendant,  the  assignee  of  the  lease,  to  set  up  the 
defence  of  a  purchaser  for  valuable  consideration  without  notice,  but 
as  he  bought  under  an  engagement  not  to  ask  for  the  lessor's  title,  he 
must  have  imputed  to  him  the  knowledge  which  on  prudent  inquiry 
he  would  have  immediately  obtained." 

In  Peto  v.  Hammond  (e)  Lord  Romilly  held  that  special  conditions 
of  sale  limiting  the  extent  of  title  Avere  no  excuse  for  a  purchaser  not 
insisting  on  the  production  of  a  deed  beyond  those  limits  of  which  he 
has  notice. 

And  see  the  judgment  of  North,  J.,  in  Gainsborough  v.  Watcombe, 
&c.  Co.  (/),  and  the  decision  of  Jessel,  M.R.,  in  Patman  v.  Har- 
land  (a),  where  he  held  that  the  rule  applied  to  a  person  taking  a 
lease,  notwithstanding  sect.  2,  sub-sect.  1,  of  the  V.  &  P.  Act,  1874, 
prevented  a  purchaser,  in  the  absence  of  express  stipulation,  investi- 
gating the  lessor's  title.  And  in  Re  Cox  &  Neves  Contract  (h), 
North,  J.,  held  that  a  purchaser  taking  by  conditions  a  thirty-eight 
years'  title  only   would    have  constructive  notice   of  everything  he 

(«)  Wilson  v.   Hart,   1   Ch.  463,   2  1  Hem.  &  M.  171. 
Hem.  &M.  551.  (e)  30  B.  495. 

(6)  And  see  Clements  v.  Welles,   1  (/)  53  L.  T.  116,  54  L.  J.  Ch.  991. 

Eq.  200,  35  B.   513;  Patman  v.  Har-  (g)  17  C.  D.  353. 

land,  17  C.  D.  353.  (A)  (1891)  2  Ch.  109,  118;   see  also 

(c)  Wilson  v.  Hart,  1  Ch.  467.  Gainsborough  v.  Watcombe,  &c.  Co., 

(d)  4  De  G.  J.  &  S.  608.     See  also  supra. 
Lord  Eatherley,  in  Parker  v.  Wayte, 

W.    &   T. — VOL.    II.  1* 
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would  have  discovered  if  he  had  required  a  forty  years'  title,  and  so 
much  further  back  as  it  would  be  necessary  to  go  in  order  to  get  a 
proper  root  of  title.  But  see  as  to  the  exception  suggested  by  the 
L.C.  in  Hunter  v.  Walters  (a),  that  the  rule  would  not  apply  where 
the  purchaser  merely  omitted  to  investigate  the  title  to  a  small  part 
of  a  large  property.  And  where  the  purchase-money  was  extremely 
small — 42Z. — and  no  investigation  of  the  title  was  made,  the  property 
being  in  a  register  county — Middlesex :  Fry,  J.,  held  that  the  pur- 
chaser was  not  postponed  (b). 

And  it  has  been  held  that  notice  from  not  investigating  the  title 
would  not  be  implied  if  investigation  would  not  have  revealed  the 
incumbrance  (c). 

By  sect.  3,  sub-sect.  1,  of  the  Vendor  and  Purchaser  Act,  1874  (d), 
under  a  contract  to  grant  or  assign  a  term  of  years,  whether  derived 
or  to  be  derived  out  of  a  freehold  or  leasehold,  the  intended  lessee  or 
assign  shall  not  be  entitled  to  call  for  the  title  to  the  freehold.  By 
sub-sect.  1  recitals  in  instruments  twenty  years  old,  in  the  absence  of 
evidence  to  the  contrary,  are  to  be  deemed  sufficient. 

By  sect.  3,  sub-sect.  1,  of  the  Conveyancing  Act  of  1881,  under  a 
contract  to  sell  or  assign  a  term  of  years  derived  out  of  a  leasehold 
interest  in  land,  the  intended  assign  shall  not  have  a  right  to  call  for 
the  title  to  the  leasehold  reversion  (e).  Under  sub-sect.  2  of  the 
same  section,  the  purchaser  of  an  enfranchised  copyhold  is  not  entitled 
to  call  for  the  title  to  make  an  enfranchisement.  Under  sub-sect.  3 
a  purchaser  is  not  to  require  an  abstract  or  production  of  any  instru- 
ment prior  to  the  root  of  title,  and  is  to  assume  recitals  of  such  prior 
instruments  are  sufficient  and  correct  (sect.  1  (4)  ).  By  sub-sect.  4, 
on  the  sale  of  a  lease  it  is  to  be  assumed  that  the  lease  is  duly 
granted  ;  and  under  sub-sect.  5,  on  a  sale  of  an  underlease,  that  the 
underlease  and  superior  lease  were  duly  granted. 

These  statutory  provisions  necessarily  raise  the  question  whether 
by  limiting  the  rights  of  a  purchaser  who  does  not  by  stipulation 
exclude  their  application,  they  alter  in  any  way  the  doctrine  of  notice 
implied  by  not  investigating  the  title.  So  far  as  regards  sect.  2,  sub- 
sect.  1,  of  the  Vendor  and  Purchaser  Act  of  1874,  the  point  has  been 
decided  by  the  important  judgment  of  Jessel,  M.R,  in  Patman  v. 

(a)  7  Ch.  App.  75,  vt  p.  83.  110,  53  L.  T.  116. 

(6)  Kettlewell   v.   Watson,    p.    708.  (d)  37  &  38  Vict.  c.  78. 

And  see  Kettlewell  v.  Watson,  21   0.  (e)  See,  as  to  the  meaning  of  this, 

D.  685,  26  C.  D.,  see  pp.  122,  123.  Gosling    v.    Woolf,    (1893)    1  Q.    B. 

(c)  Dunning  v.  Gainsborough,  W.  N.  39. 
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Harland  (a),  where  he  held  that  the  rule  that  a  lessee  has  con- 
structive notice  of  the  lessor's  title,  has  not  been  altered  by  sect.  2, 
sub-sect.  1,  of  the  V.  &  P.  Act,  1874,  but  that  a  lessee  is  now  in  the 
same  position  with  regard  to  notice  as  if  he  had  before  the  Act 
stipulated  not  to  inquire  into  his  lessor's  title  (b). 

As  to  the  extent  to  which  notice  of  instrument  would  be  implied 
from  omitting  to  investigate  the  title,  in  Patman  v.  Harland  (c) 
Jessel,  M.R.,  said  it  had  been  settled  for  more  than  a  century  that  a 
lessee  has  constructive  notice  of  his  lessor's  title  ;  that  as  a  purchaser 
of  the  fee  simple  is  bound  to  look  into  the  title,  so  is  the  lessee  bound 
to  make  reasonable  inquiry ;  and  proceeds  :  "  As  to  what  is  reasonable 
inquiry,  it  has  been  held  that  he  must  require  the  usual  title,  what- 
ever the  usual  title  may  be." 

The  provisions  of  the  Vendor  and  Purchaser  Act,  1874,  limiting 
to  forty  years  the  title  to  be  required  in  the  absence  of  agree- 
ment to  the  contrary,  would  make  that  period  the  usual  title,  with 
so  much  longer  time  as  would  be  required  to  get  a  proper  root 
of  title  (d).  Before  the  Conveyancing  Act  of  1881  it  had  been 
held  that  notice  of  a  deed  was  notice  of  its  contents,  and  also  of 
whatever  deeds  examination  of  that  deed  would  have  disclosed  (e). 
It  seems  that  the  powers  of  sect.  8  of  the  Conveyancing  Act,  1881, 
would  prevent  any  implication  of  notice  from  recitals  of  instruments 
which  under  that  section  are  to  be  taken  as  sufficient  in  the  absence 
of  evidence  to  the  contrary,  provided  that  the  recitals  throw  no  sus- 
picion on  the  title.  But  secus,  if  they  do  suggest  any  suspicions  the 
purchaser  would  be  affected  (/),  or  if  the  earlier  title  is  accidentally 
disclosed  (g).  And  it  must  be  borne  in  mind  that  the  forty  years' 
limit  does  not  apply  where  an  earlier  title  than  sixty  years  could 
have  been  required  before  the  Act  (It).  And  the  purchaser  retains 
power  to  object  to  the  earlier  title,  if  he  can  show  a  defect 
aliunde  (i). 

(a)  17  C.  D.  353.  (/)  iZeSeUicky. Trevor,  11  M.  &  W. 

(b)  See  also  Thornewell  v.  Johnson,       722. 

44  L.  T.  768,  29  W.  E.   677  ;  Nicholl  (</)    Smith  v.   Eobinson,    13    C.    D. 

v.   Fenning,    19   C.    D.    258;    Gains-  148. 

borough  v.  Watcornbe,   &c,  54  L.  J.  (h)  Parr  v.  Longman,   4  Dr.    170 ; 

Ch.  99U  Marsh  v.  Granville,  W.  N.  (1882),  p. 

(c)  17  C.  D.  353.  157. 

(d)  Re  Cox  &  Neve's  Contract,  (i)  Darlington  v.  Hamilton,  Kay, 
(1891)  2  Ch.  109,  118;  Scottish,  &c.  550;  Waddell  v.  Wolfe,  9  L.  E.  Q.  B. 
Co.  v.  Brunton,  (1892)  2  Q.  B.  700.            515;  Harnett  v.    Baker,   20  Eq.  50; 

(e)  Coppin  v.  Fernyhough,  2  Bro.  Jones  v.  Clifford,  3  C.  D.  779;  Be 
Ch.  291.  Banister,  12  C.  D.  131. 

14  2 
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There  does  not  appear  to  have  been  a  decision  on  the  question 
whether  a  purchaser  of  an  enfranchised  copyhold  (a)  would  be 
affected  with  constructive  notice  of  anything  that  would  have 
appeared  had  the  lord's  title  been  investigated  ;  but  assuming  that 
the  decision  in  Patman  v.  Harland,  supra,  would  be  applicable,  it 
must  be  treated  as  another  anomaly,  and  not  as  indicating  fraud  or 
culpable  negligence. 

A  purchaser,  including  a  lessee,  is  in  some  cases  expressly  protected 
from  the  application  of  the  doctrine  of  notice  by  reason  of  not  making 
inquiries.  See  the  Conveyancing,  &c.  Act,  1881,  sect.  21,  sub-sect, 
2,  protecting  purchasers  under  a  conveyance  in  professed  exercise  of 
the  powers  conferred  on  a  mortgagee  by  the  Act ;  and  sect.  22,  sub- 
sect.  1,  making  the  receipt  of  the  mortgagee  selling  a  sufficient 
discharge ;  and  see  sect.  55,  making  the  receipt  in  the  body  of  a  deed 
sufficient  evidence.  And  see  on  these  sections,  Dicker  v.  Angt  r- 
stein  (b) ;  though  the  person  taking  under  the  deed  would  not  be 
protected  if  he  had  actual  knowledge  (c). 

Before  this  Act,  if  there  had  been  a  receipt  only  in  the  body  of  the 
deed,  and  not  endorsed  ;  or  if  endorsed,  not  in  the  form  usual  in 
practice  ;  and  the  purchase-money,  or  any  part  of  it,  had  not  been 
paid,  the  purchaser  would  have  been  held  to  have  notice  of  this  (d). 
By  sect.  45  (3)  of  the  Settled  Land  Act,  1882,  persons  dealing  with  a 
tenant  for  life  are  protected  from  inquiries  as  to  notice  to  the 
trustees.  In  Mogridge  v.  Clapp  (e),  a  tenant  by  the  curtesy  pro- 
posed to  grant  a  lease,  not  in  exercise  of  any  power  of  the  tenant  for 
life,  but  as  absolute  owner,  and  the  lessee  seems  to  have  made  no 
investigation  of  title.  There  were  no  trustees,  for  the  purposes  of 
the  Act,  and  no  notice  was  consequently  given.  It  was  held  that 
the  lessee,  having  dealt  with  the  lessor  in  good  faith,  was  protected 
by  this  section,  and  that  the  lease  was  valid. 

Anything  out  of  the  ordinary  course,  such  as,  before  the  Con- 
veyancing Act  of  1881,  the  unusual  position  of  the  indorsed  receipt, 
may  be  held  to  affect  a  person  with  notice  of  a  fraud  affecting  the 

(a)  See  as  to  title  to  enfranchised  Garfit,  38  C.  D.  273,  283  ;  and  see  Re 
lands,  Kerr  v.  Pawson,  25  B.  394 ;  Re  Holt  &  Thompson,  4-4  C.  D.  492. 
Agg-Gardner,  25  C.  D.  600.  (<f)  Kennedy  v.  Green,  3  My.  &  K. 

(b)  3  Ch.  D.  600.  See  also  Bailey  699;  Greenslade  v.  Dare,  17  B.  502, 
v.  Barnes,  (1894)  1  Ch.  25;  Lloyds  20  B.  284;  Eobinson  v.  Briggs,  1  Sm. 
Bank,  Limited   v.  Bullock,    (1896)    2  &  G.  188. 

Ch.  192.  (e)  (1892)  3  Ch.  382  ;  and  see  Marl- 

(c)  Per  Lord  Selborne  in  Selwyn  v.      borough  v.  Sartoris,  32  C.  D.  623. 
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deed,  as  it  ought  to  have  induced  his  solicitor  to  have  made  further 
inquiries,  which  would  have  led  to  its  discovery  (a). 

If  however,  the  peculiarity  in  a  deed  is  not  in  any  way  connected 
with  the  circumstances  under  which  the  deed  might  be  set  aside,  it 
will  not  affect  a  purchaser  with  notice  of  such  circumstances.  Thus, 
the  absence  in  a  deed  of  the  receipt  for  the  consideration,  although  it 
was  formerly  notice  of  its  non-payment,  was  not  constructive  notice 
of  other  irregularities  in  the  transaction,  as  notice  that  the  grantor 
was  of  unsound  mind,  or  that  he  was  induced  to  execute  the  deed 
under  undue  influence  (6). 

A  director  of  a  company  is  not  bound  to  examine  entries  in  any  ot 
the  company's  books;  hence  it  has  been  held  that  in  the  absence  of 
actual  fraud  on  his  part,  the  doctrine  of  constructive  notice  ought  not 
to  be  extended  so  as  to  impute  to  him  a  knowledge  of  the  contents  of 
the  books,  and  thus  render  him  liable  equally  with  co-directors  guilty 

of  fraud  (c). 

Notice  from  Recital,  Reference,  <tc,  &c— It  has  been  laid  down 
in  -eneral  terms  in  some  old  cases  before  1881,  without  in  terms 
any  restriction  as  to  date,  that  where  the  purchaser  cannot  make 
out  a  title  but  by  a  deed,  which  leads    him  to  another  fact,  the 
purchaser  shall  not  be  a  purchaser  without  notice   of  that  fact,  but 
shall  be  presumed  cognisant  thereof ;  for  it  is  crassa  neghgentia  that 
he  sought  not  after  it(<Z) ;  and  that  it  is  immaterial  whether  the  deed 
leads  him  to  the  knowledge  of  that  fact  by  description  of  the  parties, 
in  recital,  or  otherwise.     In  Bisco  v.  Earl  of  Banbury  (e),  a  party 
purchased  with   actual   notice   of  a   specific   mortgage.     The    deed 
creating  this  mortgage  referred  to  other  incumbrances.    The  question 
was,  whether  the  purchaser  was  to  be  affected  with  notice  of  the 
incumbrances  which  the  deed  creating  the  mortgage  disclosed,     lne 
Lord  Chancellor  laid  down  as  a  rule,  "that  the  purchaser  could  not 
be  ignorant  of  the  mortgage,  and  ought  to  have  seen  that,  and  that 
would  have  led  him  to  the  other  deeds,  in  which,  pursued  from  one 
to  another,  the  whole  case  must  have  been  discovered  to  him.'      So 
in  Goppin  v.  Fernyhough  (/),  the  mortgagee  of  a  lease  which  recited 
the  surrender  of  a  former  lease,  which  was   in  consideration  of  the 

(«,)  Kennedy  v.  Green,  3  My.  &  K.       Re  Hampshire  Land  Co.,  supra,  (1896) 
699 ;  Eobinson  v.  Briggs,  1  Sm.  &  G.       2  Oh.  743. 
18S  (d)  Moore  v.  Bennett,  2  Ch.  Ca.  246 , 

(b)  Greenslade  v.  Dare,  20  B.  2S4.  Bacon  v.  B.,  Tothill,  133. 


(r)    Re  Denhan   &   Co.,  25  Ch.  D.  (e)  1  Ch.  Ca.  207. 

52,  and  see  cases  there  cited ;  and  see  (/)  2  Bro.  Ch.  291. 
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surrender  of  the  former  lease  in  which  the  plaintiffs  title  appeared, 
was  held  to  have  notice  of  that  title.  This  case  decides,  in  effect, 
that  a  purchaser  who  has  actual  notice  of  one  instrument  affecting  an 
estate,  has  constructive  notice  of  all  other  instruments  to  which  an 
examination  of  the  first  could  have  led  him  (a). 

So,  in  Do  vies  v.  Thomas  (b),  the  purchaser  had  actual  notice  that 
the  property  in  question  was  affected  by  a  marriage  settlement,  and 
this  settlement,  when  referred  to,  gave  notice  of  a  will.  The  Court 
decided  that  the  purchaser  had  notice  of  the  will.  This  case,  how- 
ever, has  been  questioned. 

Notice  of  a  trust  has  been  held  to  be  notice  of  all  the  particulars 
of  the  trust  (c)  ;  but  the  usual  recital  in  transfers  of  mortgages  on 
appointment  of  new  trustee,  that  the  transferees  have  become  entitled 
in  equity,  does  not  give  notice  of  the  trust  :  see  infra,  p.  223. 

Notice  by  recital  must  now,  as  regards  deeds  before  the  statutory 
root  of  title,  be  considered  with  reference  to  the  Conveyancing,  &c. 
Act,  1881,  s.  3. 

A  general  recital  in  a  deed,  that  there  were  mortsiacres  on  the 
estate,  was  held  to  affect  parties  claiming  under  the  deed  with 
notice  (d). 

So  under  the  old  law  as  to  judgments  it  was  held,  that  if  a  man 
agreed  to  purchase  under  the  limitations  in  a  deed,  which  made  it 
necessary  for  him  to  look  into  that  deed,  and  the  deed  contained 
recitals  of  judgments  affecting  the  lands  he  had  so  agreed  to  purchase, 
he  was  bound  by  those  judgments  ;  on  the  ground  that  he  had  a  right 
to  see  the  whole  deed  under  which  he  purchased,  and  therefore  must 
be  taken  to  have  seen  the  whole,  and  must  consequently  be  presumed 
to  have  taken  notice  of  everything  contained  in  it  affecting  his  pur- 
chase (e). 

And  a  purchaser  will  be  affected  with  notice  of  incumbrances  by 
a  recital  which  describes  them  inaccurately  (/). 

So,  inaccurate  recitals  of  an  instrument,  as  a  will,  affect  a  pur- 
chaser with  notice  of  its  true  contents  (g),  and  a  recital  that  a  person 

(a)  And  see  Nixon  v.  Bobinson,  2  Ingo,  6  Ha.  124 ;  and  see  Eland  v.  E., 

Jo.  &  Lat.  14 ;    Boddy  v.  Williams,  3  IB.  235. 

Jo.  &  Lat.  1 ;    Hope  v.  Liddell,  21  B.  (e)  Hamilton  v.  Boyse,  2  Sch.  &  L. 

183;    Barber  v.  Brown,  3  Jur.  (X.  S.)  327  ;  and  see  Mertins  v.  Jolliffe,  Amb. 

IS.  311.     See  also  and  consider  Ingram  v. 

(&)  2  Y.  &  C,  Ex.  Ca.  234.  Belham,  Amb.  153. 

(c)  Malpas  /■.  Ackland,  3  Buss.  273.  (/)  Taylor  v.  Baker,  5  Brice,  306. 

(d)  Earrow  v.  Bees,  4  B.  18  ;   Lacey  (g)  Hope  v.  LiddeU,  21  B.  183. 
v.  Ingle,  2  Bb.  C.  C.  413 ;    Gibson  v. 
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■was  seised  "for  the  term  of  his  life  with  the  power  of  jointuring" 
was  held  to  affect  a  purchaser  with  notice  of  the  settlement  (a). 

Upon  the  same  principle  was  decided  the  well-known  case  of 
Penny  v.  Watts  (b).  There,  on  the  marriage  of  the  defendant  with 
A.,  who,  under  the  will  of  her  former  husband,  was  entitled  to  certain 
real  estates,  charged  with  a  legacy  of  2,000L,  payable  to  B.,  a  feme 
sole,  the  defendant  had  notice  that  B.,  while  sole,  had  released  this 
legacy  to  A.,  and  that  A.  had  in  consequence  devised  to  B.  a  certain 
part  of  the  real  estates  ;  it  was  held  by  Lord  Cotteaham,  reversing 
the  decision  of  Sir  J.  L.  Knight  Bruce,  V.-C.  (c),  that  the  know- 
ledge of  these  facts  rendered  it  incumbent  on  the  defendant  to  have 
made  further  inquiries,  and  affected  him  with  constructive  notice  of 
an  equitable  title  acquired  by  the  husband  of  B.,  under  a  subsequent 
agreement  with  A.  to  have  the  devised  estate  conveyed  to  him  (d). 

Upon  the  same  principle  it  was  held  that  notice  of  a  charge  to  an 
indefinite  amount,  although  inaccurate  as  to  the  particulars  or 
extent  of  the  charge,  was  held  sufficient  to  put  a  purchaser  upon 
inquiry  (e). 

The  case  of  Penny  v.  Watts  has  been  considered  as  having  carried 
the  doctrine  of  notice  too  far  (/).  And  in  a  case  in  Ireland, 
Brady,  C,  said  that  it  seemed  to  require  much  examination  before 
it  could  be  received  as  established  law  (g).  And  in  another  case, 
a  purchaser  was  held  not  to  be  fixed  with  notice  of  a  deed  by 
evidence  that  he  had  notice  of  an  annuity  created  by  that  deed, 
which,  from  the  notice  given  of  its  existence,  appeared  to  have 
expired  many  years  before  the  purchase  (Jo). 

A  person  who  takes  land  with  notice  of  a  valid  restrictive  covenant, 
to  use  or  not  to  use  lands  in  a  particular  manner  by  the  late  or 
former  owner,  will  be  bound  by  it  (i).     But  of  course  the  covenant 

(a)  Bury    v.   B.,    3   Sug.   V.    &   P.  B.  47 ;  Armstrong  v.  Lyn,  9  Ir.  E.  Eq- 

append,  xxviii.  10th.  ed.  186. 

(ft)  1  Hall  &  T.  266,  1  Mac.  &  G.  (/)  Sugd.  V.  &  P.  766,  14th  edit. 

150.  (g)  Abbott  v.  Geraghty,  4  Ir.  Ch.  R.. 

(c)  Reported  2  De  G.  &  Sm.  501.  23. 

(d)  And  see  Heathorn  v.  Darling,  1  (/i)  Stephenson  v.  Royce,  5  Ir.  Ch.  R- 
Moo.  P.  C.  C.  5;    Ladbroke  v.  Lee,  4  401. 

De  G.  &  Sm.  106 ;  Tildesley  v.  Lodge,  (/)   Tulk  v.   Moxhay,    2   Ph.    774; 

3  Sm.  &  Gif.  543.  Doherty  v.  Allman,  3  App.  Cas.  709, 

(e)  Gibson  v.  Ingo,  6  Ha.  112,  124.  719;  McClean  v.  McKay,  L.  R.  5  P. 
And  see  Gurney  v.  Lord  Oranmore,  5  C.  327  ;  Nottingham  Pat.  Brick  Co. 
Ir.  Ch.  R.  436 ;  Jones  v.  Williams,  24  v.  Butler,  15  Q.  B.  D.  261,  16  Q.  B.  D. 
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must  be  binding  in  order  to  affect  him,  and  he  has  the  benefit  of 
whatever  would  prevent  the  person  entitled  to  the  benefit  of  the 
covenant  from  insisting  on  it — e.g.,  material  alterations  in  the  pro- 
perty or  acquiescence  in  breaches  of  the  covenant  (a).  And  see  Hall 
v.  Ewin  (b),  where  the  under-lessee  in  possession  was  held  liable  to 
an  injunction  to  restrain  breach  of  a  restrictive  covenant  in  a  lease 
as  to  carrying  on  trade,  while  an  injunction  was  refused  against  Ewin, 
his  lessor,  the  under-lessee  of  the  whole  term  of  80  years  (less  3  days), 
he  not  being  in  possession,  on  the  ground  that  it  would  have  been 
necessary  to  hold  that  he  was  bound  to  take  legal  proceedings  against 
his  tenant,  contrary  to  the  true  principle,  that  the  duty  cast  upon  a 
person  who  takes  with  notice  of  a  restrictive  covenant  is  a  purely 
personal  one. 

So  he  would  not  be  affected  by  notice  when  the  covenant  is  void 
so  far  as  affecting  the  land,  as  being  not  within  the  exception  of  a 
negative  restrictive  covenant,  but  a  positive  covenant,  which  is 
unlimited  in  point  of  time,  and  therefore  void  under  the  rules  as  to 
perpetuity,  so  far  as  affecting  the  land  or  assigns  of  the  land:  Hay- 
wood v.  Brunswick,  d-c.  Building  Society  (c),  L.  d-  S.  W.  Ry.  Co.  v. 
Gomm  (d),  which  latter  case  is  explained  and  discussed  by  Kay,  J., 
in  Mackenzie  v.  Childers  (e),  where  he  held  that  such  a  covenant,  if 
void  as  respects  the  land,  might  be  valid  as  a  personal  covenant,  and 
when  entered  into  by  trustees  selling,  binds  new  trustees  taking 
their  estate.  In  Fawcett  v.  Holmes  (/),  the  covenant  was  held  only 
to  bind  the  covenantor  personally,  assigns  not  being  named. 

Notice  of  a  post-nuptial  settlement  has  been  held  to  be  notice  of 
an  agreement  for  a  settlement  before  marriage,  although  not  recited 
so  far  at  least  that  the  purchaser  could  not  insist  that  as  against  him 
it  must  be  treated  as  voluntary,  and  therefore  void  under  the  statute 
27  Eliz.  c.  4  :  Ferrars  v.  Cherry  (g). 

778;  Austerberry  v.  Oldham  (Corp.),  (c)  IS  Q.  B.  D.  403. 

29  C.  D.  750  ;  Hall  v.  Ewin,  37  0.  I).  (d)  20  C.  D.  562  ;  see  also  per  Jessel, 

74;  White  v.  Southend,   &c.  Co.,   13  M.S.,  in  Norton  v.  Florence  &  Co.,  7 

Times  L.  E.   310.      And  see  the  dis-  C.  D.  332. 

tinction  where  specific  performance  is  (e)  43  C.  D.  265. 

sought,  infra,  pp.  218,  220.  (/)  42  C.  D.  150,  61  L.  T.  105  ;  and 

(a)  Duke  of  Bedford  v.  Trustees  of  see  Austerberry  v.  Oldham  Corp.,  53 
Brit.    Museum.    2    My.    &    K.    552;  L.  T.  543,  29  C.  D.  750. 

Savers    v.    Collyer,    2S    C.    D.    103;  (g)  2  Vera.  383 ;  see  Eaifchby's  notes 

Knight  v.  Simmonds,  (1896)  2  Ch.  294.       on  this  case,  2  Tern.  384,  3rd  ed.  ;  and 

(b)  37  C.  D.  74.  see  Jones  v.  Smith,  1  Ha.,  p.  56. 
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A  purchaser  has  been  held  to  have  notice  of  a  will  by  the  concur- 
rence  in   his  conveyance  of  persons  interested  under  that  title  as 

devisees  (a). 

The  circumstance,  moreover,  that,  upon  a  renewal  of  a  lease,  the 
lessors  are  not  the  same  persons  who  were  lessors  in  the  original 
lease,  is  one  which  ought  to  lead  the  lessee  to  inquire  into  their  title, 
and  is  sufficient  to  fix  him  with  notice  of  a  trust  (6).  So,  the  fact  of 
a  married  woman  being  party  to  an  under-lease  has  been  held  notice 

of  her  title  (e). 

It  may  be  laid  clown  generally  that  a  purchaser  with  notice  of  a 
deed  necessarily  forming  part  of  the  chain  of  title  of  a  vendor  or 
lessor,  and  therefore  necessarily  affecting  the  property,  has  construc- 
tive notice  of  and  is  bound  by  its  contents,  and  is  not  protected  from 
the  consequences  of  not  looking  at  the  deed,  even  by  the  most 
express  representation  on  the  part  of  the  vendor  or  lessor  that  it  con- 
tains nothing  in  any  way  affecting  the  title,  at  any  rate  if  it  is  within 
the  period  of  title  usually  required,  as  to  which  see  p.  210,  supra. 
Thus,  notice  of  a  lease  necessarily  imparts  notice  of  the  covenants, 
restrictive  or  otherwise,  contained  in  it  (d). 

But  the  position  is  different  where  the  deed  need  not  necessarily 
affect  the  title,  and  the  purchaser  is  informed  that  it  does  not  affect  the 
title.  Lord  Eshev,  M.E.,  in  the  recent  case  of  English  and  Scottish, 
&c.  Co.  v.  Brunton  (e),  adopted  on  this  point  the  statement  of  the 
law  as  given  in  former  editions  of  this  work  as  follows  :  "  I  think  the 
doctrine  has  been  accurately  deduced  from  the  various  cases,  and  is 
accurately  stated  in  the  Notes  to  Le  Neve  v.  Le  N.  Although,  as 
we  have  already  seen,  where  a  party  has  notice  of  a  deed  which,  from 

(a)  Burgoyne  v.  Hatton,  Barn.  Ch.  Collinge,  3  My.  &  K.  283 ;    Martin  v. 

237,  Cotter,  3  Jo.  &  Lat.  506 ;  Grosvenor  r. 

(6)  Attorney-General  v.  Hall,  16  B.  Green,    5  Jur.  (N.  S.)  117;  Vignolles 

388  ;    sed  vide  Howorth    v.  Deem,   1  v.  Bowen,  12  Ir.  Eq.  E.  194 ;  Vaughan 

EdeU)  355.  v.  Magill,  lb.  200  ;  Stewart  v.  Marquis 

(c)  Steednian  v.  Poole,  6  Ha.  183 ;  of  Conyngham,  1  Ir.  Oh.  B.  207,  534  ; 
16  L.  J.  (N.  S.)  Ch.  348.  See  also  Smith  v.  Capron,  7  Ha.  191 ;  Drysdale 
Cosser  v.  Collinge,  3  Mv.  &  K.  2S3.  v.  Mace,  2  Sm.  &    G.  225  ;    Cox  v. 

(d)  Taylor  v.  Stibbert,  2  V.  jun.  Coventon,  31  B.  379 ;  Clements  v. 
437  ;  see  also  Hall  v.  Smith,  14  V.  jun.  Welles,  1  L.  R.  Eq.  200,  35  B.  513  ; 
426 ;  Pope  v.  Garland,  4  Y.  &  C.  394  ;  and  see  in  particular  the  law  explained 
Walter  v.  Maunde,  1  J.  &  W.  181;  by  Jessel,  M.B.,  in  Patman  v.  Harland, 
Spunner  v.  Walsh,  10  Ir.  Eq.  B.  386,  17  C.  D.  353.  As  to  the  distinction 
400  ;  Tanner  v.  Florence,  1  Ch.  Ca.  where  specific  performance  is  sought, 
259  ;    Lewis  v.  Bond,  18  B.  85  ;  AVil-  see  infra,  pp.  218,  220. 

braham  v.  Livesey,  lb.  206  ;  Cosser  v.  (e)  (1892)  2  Q.  B.  709. 
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the  nature  of  it,  must  affect  the  property,  or  is  told  at  the  time  that 
it  does  not  affect  it,  he  is  considered  to  have  notice  of  the  contents  of 
that  deed  and  of  all  other  deeds  to  which  it  refers  ;  nevertheless, 
where  a  party  has  notice  of  a  deed  which  does  not  necessarily  affect 
the  property,  and  is  told  in  fact  that  it  does  not  affect  it,  but  relates 
to  some  other  property,  and  such  party  acts  fairly  in  the  transaction, 
believing  the  representation  to  be  true,  he  will  not  be  fixed  with 
notice  of  the  contents  of  the  instrument."  In  this  case  it  was  held 
that  debentures  of  a  company  came  within  the  class  of  documents 
that  need  not  necessarily  affect  the  property  and  that  the  mortgagee 
was  not  affected  with  notice  when  his  solicitor  had  notice  that  deben- 
tures had  been  issued,  but  was  told  they  did  not  affect  the  property. 

The  law  is  put  in  the  same  way  by  Jessel,  M.R.,  in  Patman  v. 
Harland  (a)  :  "Where  you  know  of  a  deed  it  is  no  answer  to  be  told 
that  it  does  not  prejudicially  affect  the  title,  as  if  it  does  affect  the  title 
you  are  bound  by  its  contents.  There  is  a  class  of  cases  of  which  I 
think  Jones  v.  Smith  (6)  is  the  most  notorious,  where  the  purchaser 
was  told  of  a  deed  which  might  or  might  not  affect  the  title,  and  was 
told  at  the  same  time  that  it  did  not  affect  the  title.  Supposing  you 
are  buying  land  of  a  married  man,  as  in  Jonesv.  Smith,  and  you  are  told 
at  the  same  time  that  there  is  a  marriage  settlement,  but  the  deed 
does  not  affect  land  in  question,  you  have  no  constructive  notice  of 
its  contents,  because,  although  you  know  there  is  a  settlement,  you 
are  told  it  does  not  affect  the  land.  *  *  *  But  that  line  of  cases  has 
no  bearing  at  all  on  a  case  where  you  knoiv  the  deed  does  affect  the 
land,  and  the  question  as  to  the  extent  to  which  it  does  affect  the 
land  is  to  be  ascertained  only  by  looking  at  the  deed  itself"  (c). 

But  in  cases  where  specific  performance  of  a  contract  is  sought  to 
be  enforced,  the  rule  with  respect  to  notice  is  different  as  between 
vendor  and  purchaser  from  what  it  is  as  between  a  purchaser  and  the 
person  claiming  under  the  deed.  Thus  in  Jones  v.  Rimmev  (d),  a 
case  of  specific  performance,  Jessel,  M.K.,  said  :  "  Misrepresentation  is 
not  got  rid  of  by  constructive  notice." 

(a)  17  C.  D.  353,  p.  357 ;  supra,  pp.  G.  M.  &  G.  1  ;  Williams  v.  W.,  17  C. 
210,  211,  212.  D.  437  .    Carter   v%  -Williams,    9   Eq. 

(b)  1  Ha.  43,  Ph.  244.  678  .  Banko  de  Lima  „.  Anglo-Peru- 

(c)  See  especiaUy  the  judgment  of  vian  Bank,  8  C.  D.  160  ;  Harryman  v. 
Wigram,  Y.-C,  in  Jones  v..  Smith,  Collins,  18  B.  11;  Re  Bright's  Trust, 
supra,    and  Allen  v.  Xuight,    5   Ha.  21  B.  43. 

272,  11  Jur.  527  ;  Bird  v.  Fox,  11  Ha.  (d)  14  C.  D.  588,  590.    See  also  Cox 

40 ;  Ware  v.  Egmont,  4  De  G.  M.  &      v.  Coventon,  31  B   378 
G.  460,  473,  474 ;  Coles  v.  Sims,  o  De 
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The  distinction  was  taken  in  an  old  case  of  notice  of  a  lease  by 
Sugden,  C,  saying :  "  I   can  imagine   a  covenant  in   a  lease,  which 
would  so  deteriorate  the  property  as  to  destroy  the  interest  of  the 
seller  in  it ;  and  the  particulars  might  state  some  of  the  covenants 
and  omit  that.     Such  a  description  might  amount  to  fraud  m  the 
sale.     I  agree  that  if  a  purchaser  had  notice  that  the  property  was 
held  unde°  a  lease,  he  cannot  object  that   he  had  no  notice  of  any 
particular  covenant  therein  contained.     He  must  look  closely,  and  be 
active,   in   order  to  ascertain  whether  there  is   any  such   as  would 
materially  prejudice  him.     The  rule,  perhaps,  has  been   carried  a 
little  too  far.     It  is  a  question  of  bona  fides.     Where  the  purchaser 
has  completed  his  purchase  the  rule  is  right ;  but  where  the  pur- 
chaser is  only  bidding  for  something,  and  has  not  been  informed  of 
the  obligations  to  which  he  will  be  liable  in  becoming  the  purchaser, 
it  is  always  a  question  of  bona  fides  "  (a). 

In  recent  cases  between  vendor  and  purchaser  attention  has  been 
directed  to  the  question  whether  the  purchaser  was  given  an  oppor- 
tunity of  examining  the  lease  or  deed  in  question  or  not,  and  it  has 
been  held  that,  in  case  of  an  agreement  for  purchase  of  a  lease  (6),  or  an 
underlease  (c),  the  purchaser  is  not  so  affected  with  constructive 
notice  of  the  covenants  in  the  lease  as  to  be  bound  to  complete  his 
contract  if  the  lease  be  subject  to  onerous  covenants  of  an  unusual 
character,  unless  before  the  agreement  was  made  he  had  fair  oppor- 
tunity of  ascertaining  for  himself  the  terms  of  such  covenants.  In 
Reeve  v.  Berridge  it  was  pointed  out  that  in  the  old  case  of  Gosser 
v.  Gollinge  (d),  the  purchaser  had  the  opportunity  of  examining  the 

So  in  Re  Davis  &  Cavey  (e),  where  leasehold  property  was  offered 
for  sale  as  business  premises  although  there  was  an  express  con- 
dition that  the  purchaser  should  make  no  objection  as  to  anything 
in  the  lease,  it  was  held  on  summons  under  the  Vendor  and  Purchaser 

(a)  Martin  v.  Cotter,  3  Jo.  &  Lat.  Smith,  (1896)  1  Oh.  637;  Be  Davies 
506;  and  see  for  other  old  cases,  40  C.  D.  603  ;  Grosvenor  v.  Green  28 
Bessonet  •.  Eobins,  Sausse  &  Sc.  142 ;  L.  J.  Ch.  173  ;  Smith  v.  Capron,  ,  Ha. 
Van  v.  Corpe,  3  My.  &  K.  269,  277;  188;  Wilbraham  v.  Livesey  18  J3. 
Pope  v.  Garland,  4  Y.  &  C.  401;  206;  Midgley  v.  Smith,  (1893)  W.  Si. 
Flight  v.  Barton,   3  My.  &  K  282  ;  120. 

Darlington    v.   Hamilton,    Kay,    550.  (c)  Hyde  v.  Warden,  3  Ex.  D.  72. 

See  also  Brooks  v.  Drysdale,  3  C.  P.  D.  (J)  3  My.  &  K.  283. 

53  (e)  40  C.  D.  601.     See  also  Wilbra- 

(b)  Beeves  v.  Berridge,  20  Q.  B.  D.      ham  v.  Livesey,  18  B.  206. 
523,   C.   A.      See    also  Be  White  v. 
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Act,  1874,  that  the  purchaser  Avas  not  affected  with  notice  of  cove- 
nants preventing  business  being  carried  on,  and  that  there  being  such 
covenants  no  title  was  shown  that  he  was  bound  to  accept.  The 
Judge  refused  to  order  a  return  of  deposit,  because  he  held  that  the 
purchaser  could  only  require  that  by  claiming  that  the  misrepresenta- 
tion rendered  the  contract  void,  a  question  which  could  not  be  tried  on 
the  summons,  but  gave  leave  to  bring  an  action  for  the  deposit.  The 
case  is  important  as  shewing  the  distinction  between  an  action  for  spe- 
cific performance,  and  an  action  at  law  on  the  contract,  and  the  possi- 
bility that  the  vendor  might  fail  in  obtaining  judgment  for  specific  per- 
formance and  yet  succeed  in  an  action  at  law,  see  Best  v.  Hamand  (a). 

So,  as  noticed  more  fully  infra,  the  rule  that  notice  of  occupation 
or  tenancy  affects  a  purchaser  with  notice  of  the  claims  of  the 
tenant  as  between  him  and  the  tenant  does  not  apply  as  between 
vendor  and  purchaser  while  the  matter  rests  in  contract  (b). 

And  in  a  contract  to  take  shares,  based  upon  a  prospectus,  it 
has  been  held  (c),  that  a  prospectus  which  merely  specifies  the  dates 
and  names  of  the  parties  to  contracts,  in  compliance  with  the  Com- 
panies Act,  1867,  s.  38,  does  not  give  notice  of  circumstances  contained 
in  the  contracts  which  are  material  to  be  known,  and  the  omission 
of  which  causes  the  prospectus  to  give  a  false  impression. 

So  in  Redgrave  v.  Hurd  (J),  Jessel,  M.R.,  says:  "If  a  man  is 
induced  to  enter  into  a  contract  by  a  false  representation  it  is  not  a 
sufficient  answer  to  him  to  say,  'if  you  had  used  due  diligence  you 
would  have  found  out  that  the  statement  was  untrue.  You  had  the 
means  of  discovering  its  falsity,  and  did  not  choose  to  avail  yourself 
of  them.'  I  take  it  to  be  a  settled  doctrine  of  equity,  not  only  as 
regards  specific  performance  but  also  as  regards  rescission,  that  this  is 
not  an  answer." 

Notice  of  an  intention  to  prepare  a  deed  will  not,  it  seems,  be 
notice  of  the  deed  if  afterwards  executed.  Thus,  in  Cothay  v.  Syden- 
ham (e),  a  purchaser  had  notice  that  a  draft  of  a  deed  was  prepared, 
but  not  that  a  deed,  was  executed  ;  and  it  was  held  that  he  was  not 
bound  by  notice  of  the  deed,  although  in  fact  it  was  executed.  "  If," 
said  Lord  Thurloiu,  "  the  notice  had  been  of  a  deed  actually  executed, 

(a)  12  C.  D.  1.  (d)  20  C.  D.  13. 

(b)  Caballero  v.  Henty,  9  Ch.  447.  (e)  2  Bro.  Ch.  391.     See  comments 

(c)  Aarons  Eeefs  v.  Twiss,  (1896)  on  this  case  in  Williams  v.  W.,  17 
A.  0.  273.  See  also  Central  Railway  C.  D.  442,  444 ;  and  cf.  Shaw  v.  Foster, 
Co.  of  Venezuela  v.  Kisch,   L.  R.  2  L.  R.  5  H.  L.  321. 

H.  L.  99.     See  p.  123. 
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it  certainly  would  do,  but  where  the  notice  is  not  of  a  deed,  but  only 
of  an  intention  to  execute  a  deed,  it  is  otherwise  ;  there  is  no  case  or 
reasoning  which  goes  so  far  as  to  say  that  a  purchaser  shall  be  affec- 
ted by  notice  of  a  deed  in  contemplation." 

In  Graham  v.  Drummond  (a)  it  was  held,  that  the  rule  that  a 
purchaser  for  value  of  an  asset  of  the  testator  from  an  executor  who 
is  also  residuary  legatee,  acquires  a  title  free  from  the  claims  of 
unsatisfied  creditors  of  the  testator  if  the  purchaser  took  without 
notice  of  the  unsatisfied  debts,  or  of  anything  which  made  it  im- 
proper for  the  executor  so  to  deal  with  the  assets,  applies  in  the 
case  of  equitable  as  well  as  legal  assets;  provided  that  neither  the 
executor  nor  the  Court  administering  the  testator's  estate  still 
retains  control  over  the  assets,  as,  e.g.,  in  Noble  v.  Brett  (b)  and 
Hooper  v.  Smart  (c). 

In  Cole  v.  Eley  (d)  it  was  held,  that  the  assignee  for  value  of  money 
payable  on  the  compromise  of  an  action  took,  subject  to  the  rio-ht 
of  the  solicitor  of  the  assignor  to  obtain  a  charging  order  under 
sect.  28  of  the  Solicitors  Act  of  LSGO,  it  being  proved  that  the 
assignee  had  been  a  witness  in  the  action  and  had  thus  notice, 
though  he  had  not  express  notice,  of  the  solicitor's  claim. 

Whether  a  purchaser  from  an  heir-at-law,  with  notice  of  a  will 
by  the  ancestor,  under  whom  the  heir  claimed,  would  be  affected 
with  notice  of  the  contents  of  that  will,  although  he  was  ignorant  of 
such  contents,  and  even  misled  by  the  heir  at  the  time  of  his  pur- 
chase, must,  it  seems,  depend  upon  circumstances.  If  the  testator 
had  been  long  dead,  and  the  heir  long  in  possession,  and  the  other  cir- 
cumstances of  the  case  such  as  to  leave  the  purchaser  in  credit  for 
perfect  good  faith,  a  Court  of  equity  would  not  interfere  against 
the  legal  title,  only  because  the  purchaser  had  notice  of  a  will,  re- 
specting which  he  was  misled.  If  the  death  of  the  testator  were 
recent,  other  considerations  might  arise  affecting  the  purchaser  with 
the  imputation  of  a  fraudulent  blindness  (e). 

The  purchaser  of  the  estate  of  an  insolvent  debtor  from  his 
assignees,  at  a  sale  by  auction,  will  not  be   affected  by  constructive 

(a)  (1896)  1  Ch.  968.  Smith,   1    Ha.  60 ;    and  see  West  v. 

(&)  24  B.  499.  Beicl,  2  Ha.  257 ;    Jones  v.  Williams, 

(c)  1  C.  D.  90.  24    B.    47  ;     seel    vide    Broadbent    v. 

(d)  (1894)  2  Q.  B.  ISO ;  on  app.,  lb.  Barlow,  3  De  G.  F.  &  J.  570;  7  Jur. 
350.  See  also  Faithfull  v.  Ewin,  7  C.  (N.  S.)  478;  Burgoyne  v.  Hatton, 
D.  495.  Barn.  Ch.  237. 

(p)  Ter  Wigram,  V.-C,  in  Jones  v. 
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notice  of  circumstances  of  negligence  on  the  part  of  the  assignees 
in  conducting  the  sale, — such  circumstances  being  entirely  collateral 
to  any  question  of  title  (a). 

The  purchaser  of  a  charity  lease  takes  with  notice  of  the  facts 
thereon,  showing  its  equitable  invalidity  (b).  Seats,  where  the 
facts  depend  on  circumstances  dehors  the  lease  (c). 

It  has  been  held  that  where  a  purchaser  takes  with  notice  of  an 
instrument,  he  takes  with  notice  of  whatever  equity  affects  the  pro- 
perty under  that  instrument.  Thus  in  Hamilton  v.  Royse  (d),  an 
estate  subject  to  judgments  was  settled  by  A.  the  owner,  in  con- 
sideration of  an  estate  conveyed  to  him  in  fee :  it  was  held  by 
Redesdale,  C,  that  the  latter  estate  was  subject  in  equity  to  the 
judgments  which  were  at  laiv  a  charge  upon  the  former,  and  that  a 
purchaser  of  the  estate  from  A.  with  notice  of  the  settlement,  was 
liable  to  the  judgments  although  he  had  not  notice  of  the  particular 
judgments.  His  Lordship  said  that  a  purchaser  took  subject  to  all 
the  equities  to  which  the  vendor  was  subject,  and  of  which  the  pur- 
chaser had  notice.  That  the  purchaser  took  under  the  settlement, 
and  without  it  had  no  title ;  consequently  he  took  with  notice  of 
that  settlement,  and  taking  with  notice  thereof  he  took  with  notice 
of  a  clear  equity  against  the  estate  which  he  had  purchased,  that  is, 
that  whatever  incumbrances  affected  the  estate  put  into  settlement, 
were  to  be  made  good  out  of  the  purchased  estate. 

This  case,  however,  has  been  disapproved  of  by  Lord  St.  Leonards, 
who  observes  that  it  was  an  opinion  not  intended  to  decide  the  case, 
although  it  was  acquiesced  in,  and  that  it  carried  the  rule  much 
further  than  was  warranted  either  by  principle  or  authority  (e). 
And  see  Hopkins  v.  Amery  (/),  where  a  purchaser  not  calling  for 
the  deeds,  was  held  affected  with  notice  of  a  mortgage  by  deposit, 
but  not  of  an  equitable  mortgage  effected  fraudulently  on  the 
security  of  a  spurious  loan  of  the  property  to  another  person,  though 
that  gave  such  person  an  equitable  charge  as  against  the  mort- 
gagor ;  see  also  Greenslade  v.  Dare  (g)  ,where  notice  of  non-payment 
of  purchase-money  by  the  absence  of  an  endorsed  receipt  was  held 

(a)  Borrell  v.  Dann,  2  Ha.  440.  (e)  3  Sug.  V.  &  P.  475,  10th  edit., 

(b)  Attorney- General  v.  Pargeter,  and  see  Averall  v.  Wade,  LI.  &  G. 
6  B.  150;  Attorney- General  ^Pngrini,  temp.  Sugd.  252;  Sug.  V.  &  P.  776, 
12  B.  57.  14th  edit. 

(c)  Attorney- General  v.  Backhouse,  (/)  2  Gif.  212. 
17  V.  jun.  293;  3  Bidg.  P.  C.  512.                 (g)  20  B.  284. 

(d)  2  Sch.  &  L.  315. 
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not  to  give  notice  of  other  irregularities  in  the  transaction,  e.g.,  that 
the  vendor  was  of  unsound  mind  or  subject  to  undue  influence. 

The  mere  attestation  of  a  deed  by  a  witness  will  not,  it  seems, 
according  to  the  better  opinion,  fix  the  witness  with  notice  of  the 
provisions  in  a  deed  ;  for,  as  observed  by  Lord  Thurloiv,  "  a 
witness  in  practice  is  not  privy  to  the  contents  of  a  deed  "  (a). 

It  seems  that  a  purchaser  is  bound  by  notice  of  articles  for  a 
settlement,  although  the  construction  thereof  is  dubious  (b). 

Notice  of  Trusts  in  ordinary  Trust  Mortgage. — There  is  a  very 
important  case  to  be  noticed  with  reference  to  the  doctrine  above 
stated,  that  notice  of  a  trust  is  notice  of  all  particulars  of  the  trust  (c). 
When  trust  money  is  invested  on  mortgage,  the  settled  practice  is  to 
take  the  mortgage  to  the  trustee  as  joint  tenant,  without  disclos- 
ing the  trust,  and  on  the  appointment  of  new  trustees,  to  transfer 
by  separate  transfer,  with  a  recital  only  that  the  transferees  have 
become  entitled  in  equity  (d). 

In  the  case  of  Harman,  &c.  Ry.  Co.  (e),  the  facts  were  as 
follows  : — 

In  1840  property  was  mortgaged  to  W.  in  fee,  there  being  nothing 
in  the  mortgage  deed  to  show  that  he  was  not  the  beneficial  owner  of 
the  mortgage  money.  He  died  in  1842,  having  by  his  will  devised 
and  bequeathed  his  real  and  personal  estate  to  three  trustees  (of 
whom  his  wife  was  one),  on  trusts  for  the  benefit  of  his  wife  and 
children,  and  having  appointed  the  same  three  persons  executors. 
He  also  devised  and  bequeathed  his  trust  and  mortgage  estates  to 
the  same  three  persons,  subject  to  the  trusts  and  equities  affecting 
the  same  respectively.  The  widow  alone  proved  the  will,  and  alone 
acted  as  trustee.  The  other  two  trustees  disclaimed  the  trusts.  In 
1854  the  widow  obtained  a  decree  absolute  foreclosing  the  mortgage. 
In  1865  she,  by  a  deed  indorsed  on  the  mortgage  deed,  conveyed  the 
property,  without  receiving  any  pecuniary  consideration  for  it,  to  K., 
C.  and  B.,  in  fee  as  joint  tenants  at  law  and  in  equity.  The  con- 
veyance contained    a  recital    that  the  testator  held  the  mortgage 

(a)  Beckett  v.  Cordley,   1  Bro.  Ch.  285;  Davies  v.  D.,  4  B.  84;  Thompson 

357  ;    Welford   v.    Beezeley,    1  V.   6 ;  v.  Simpson,  1D.&W.  491 ;  Abbott  v. 

Colman  v.  Sarrel,  1  V.  jun.  55 ;    Bid-  Geragbty,  4  Ir.  Cb.  B.  15,  24,  25. 

dulph  v.  St.  John,  2  Scb.  &  L.  532 ;  (c)  See  Malpas  v.  Ackland,  3  Buss. 

Bancliffe  v.  Parkyns,  6  Dow,  224  ;  sed  273. 

vide  Mocatta  v.  Murgatroyd,  1  P.  W.  (d)  Davidson,  vol.  iii.,  part   1,   ed. 

393.  1873,  pp.  41,  42. 

(6)  See    Senbouse    v.   Earle,   Amb.  (e)  24  C.  D.  720-726. 
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money  on  an  account  under  which  K.,  C.  and  B.  were  then  solely 
entitled  thereto,  as  was  thereby  acknowledged,  whereby  the  widow, 
as  trustee  under  the  testator's  will,  was  trustee  only  of  the  property 
for  K.,  C  and  B.,  and  they  had  requested  her  to  convey  it  to  them. 
On  a  subsequent  sale  of  the  property  by  persons  who  had  purchased 
it  from  K.,  C.  and  B.,  the  purchasers  objected — (1)  that  proof  should 
be  given  how  K.,  C.  and  B.  became  entitled  ;  (2)  that  it  appeared  that 
K.,  C.  &  B.  were  trustees,  and  it  should  be  shown  that  they  were 
entitled  to  sell. 

Pearson,  J.,  overruled  both  objections.  He  said  : — "  Every  one 
knows  that  when  in  a  mortgage  deed  the  mortgage  money  is  stated 
to  belong  to  several  persons  on  a  joint  account,  those  persons  are  in 
99  cases  out  of  100  trustees  of  the  money,  and  yet  the  Court  has 
always  resolutely  refused  to  go  behind  the  recital,  or  to  inquire  what 
the  trusts  are."  .  .  .  "The  object  of  such  recital  being  to  keep 
the  trusts  off  the  face  of  the  deed,  the  Court  has  always  said  that 
the  persons  to  whom  the  conveyance  is  made  can  deal  with  the  pro- 
perty as  absolute  owners.  I  am  of  opinion  that  there  is  nothing 
whatever  in  the  objection,  and  I  dismiss  the  summons." 

In  the  case  of  Carritt  v.  Real,  <&c.  Advance  Co.  (a),  where  a 
purchaser  had  taken  a  purchase  in  the  name  of  his  clerk,  and  it  was 
claimed  by  an  equitable  mortgagee  of  the  clerk  that  the  real  owner 
was  estopped  from  claiming  by  the  recitals  that  the  purchase-money 
had  been  paid  by  the  client,  Chitty,  J.,  says  (see  p.  272)  : — "  There 
are  some  forms  which  are  known  and  in  common  use.  If  trustees  are 
lending  money  on  mortgage,  the  trustees  do  not  disclose  their  trust 
on  the  face  of  the  deed ;  and  there  are  forms  used  which  are  pro- 
bably, when  investigated  as  they  stand  at  the  present  day,  free  from 
objection.  The  recital  was,  and  the  deed  in  substance  shows  that  the 
money  is  the  money  of  the  trustees,  belonging  to  them  on  a  joint 
account ;  and  so  it  is  in  law,  and  they  may  be  trustees  for  one  equit- 
able owner  or  for  several.  If  the  whole  transaction  is  disclosed,  there 
would  be  a  statement  to  the  effect  that  they  were  trustees  of  the 
money  for  some  other  person  or  persons  ;  but  the  practice  of  con- 
veyancers, and  the  convenience  of  dealing  with  real  property,  is  the 
justification  for  keeping  the  trusts  off  the  title." 

This  case  went  further  than  that  of  Harman,  &c.  Ry.  Co.  v.  Uxbrichje, 
cCr.  Co., supra,  as  the  Judge  held  that  there  was  no  objection  to  a  similar 
recital  where  there  was  no  settlement  to  be  kept  off  the  title,  but  the 

(a)  42  C.  D.  262. 
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purchase  was  taken  by  the  real  owner  for  his  own  convenience  in  the 
name  of  a  trustee,  and  that  the  mortgagee  of  the  trustee,  notwith- 
standing the  recital,  as  he  did  not  get  the  legal  estate,  was  subject  to 
the  rule  that,  as  to  equitable  interest,  the  first  in  priority  of  time 
must  prevail ;  it  may  be  a  question,  however,  whether,  as  a  matter  of 
policy  at  least,  a  beneficial  owner  should  not  be  estopped  by  such  a 
recital. 

It  is  to  be  observed  that  in  Harman  v.  Uxbridge,  &c.  Co.,  the 
trust  was  subsisting  ;  and  the  case  frequently  occurs  of  the  trust 
determining,  and  the  trust  fund  vesting  beneficially  in  a  single  owner 
without  the  mortgage  being  called  in.  The  practice  in  such  cases 
appears  to  be  to  transfer  to  such  owner  with  a  similar  recital,  and  it 
would  seem  to  follow  from  the  cases  cited  supra,  that  this  would  be 
sufficient,  and  that  a  subsequent  transferee  or  purchaser  would  not  be 
entitled  to  inquire  into  the  trust,  but  the  editors  have  found  no  other 
authority  touching  the  point.  Taking  the  case  of  a  large  settled 
estate  with  large  sums  to  be  invested  in  land  and  intermediate 
investments  on  mortgage,  it  would  certainly  be  inconvenient  and  a 
blot  on  the  land  laws  if,  on  the  trusts  determining,  the  whole  title 
was  to  be  put  upon  the  different  lands  on  which  mortgages  had  been 
taken  as  investments.  The  law  on  the  subject,  however,  is  in  an 
unsatisfactory  state. 

Notice  from  Occupation  or  Tenancy. — As  a  general  rule  if  a  person 
purchases  and  takes  a  conveyance  of  an  estate  which  he  knows 
to  be  in  the  occupation  of  another  than  the  vendor,  he  is  bound  by 
all  the  equities  which  the  party  in  such  occupation  may  have  in  the 
land ;  for  possession  is  prima  facie  seisin,  and  the  purchaser  has, 
therefore,  actual  notice  of  a  fact  by  which  the  property  is  affected, 
and  he  is  bound  to  ascertain  the  truth.  Thus,  if  a  person  purchases 
property  in  the  occupation  of  one  whom  he  supposes  to  be  only  a 
tenant  from  year  to  year,  he  will  be  held  to  have  notice  of  a  lease 
under  which  he  holds,  and  of  the  contents  of  it  (a). 

And  the  rule  extends  not  only  to  interests  connected  with  the 
tenancy  of  the  occupier,  but  also  to  interests  which  he  may  have 
under  collateral  agreements.     Thus  in  Daniels  v.  Davison  (h),  the 

(a)  Taylor  v.   Stibbert,    2  V.   jun.  (6)  Daniels  v.  Davison,  16  V.  jun. 

437,  440;  Jones  v.  Smith,  1  Ha.  60;  249,  10  H.  E.  171 ;  Lewis  v.  Bond,  18 

Holmes  v.  Powell,  8  De  G.  M.  &  G.  B.  85  ;  Wilbraham  v.  Livesey,  lb.  206; 

572  ;  Mumford  v.  Stohwasser,   18  Eq.  and  see  Crofton  v.  Ormsby,  2  Scb.  &  L. 

556 ;  Carral  v.  Keays,  8  Ir.  Eq.  97 ;  583 ;  Meux  v.  Maltby,  2  Swans.  281 ; 

Eeilly  v.  Garnett,  7  Lr.  E.  Eq.  1.  Powellv.  Dillon,  2  Ball  &B.  416;  Bailey 
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tenant  in  possession  had  entered  into  a  contract  for  the  purchase 
of  the  estate,  and  a  subsequent  purchaser  was  held  to  have  had 
constructive  notice  of  the  contract,  as  he  was  bound  to  make  enquiry 
from  the  tenant  which  would  have  led  him  to  a  knowledge  of  it ; 
and  the  same  rule  applies  although  the  interests  which  the  tenant 
may  have  were  posterior  to  the  lease  under  which  he  held  (a).  But 
it  is  not  applicable,  as  between  vendor  and  purchaser,  where  the 
matter  rests  in  contract.  See  Caballero  v.  Henty,  supra,  p.  220,  n.  (b). 

Where  two  persons  who  are  tenants  in  common  of  property  are 
carrying  on  business  upon  it,  it  has  been  held  that  their  possession 
will  be  constructive  notice  of  the  title  of  the  partnership  (b). 

Although  the  case  of  Daniels  v.  Davison  (c)  has  been  followed,  it 
has  always  been  considered  an  extreme  case,  beyond  which  the 
doctrine  ought  not  to  be  extended.  Accordingly  it  was  said  by  Lord 
Cottenham,  then  Master  of  the  Rolls,  that  "although  it  is  true  that 
where  a  tenant  is  in  possession  of  the  premises,  a  purchaser  has 
implied  notice  of  the  nature  of  his  title  ;  yet,  if  at  the  time  of  the 
purchase,  the  tenant  in  possession  was  not  the  original  lessee,  but 
merely  held  under  a  derivative  lease,  and  bad  no  knowledge  of  the 
covenant  contained  in  the  original  lease,  it  had  never  been  considered 
want  of  due  diligence  in  the  purchaser,  which  was  to  fix  him  with 
implied  notice,  if  he  did  not  pursue  his  inquiries  through  every 
derivative  lessee,  until  he  arrived  at  the  person  entitled  to  the 
original  lease,  which  could  alone  convey  to  him  information  of  the 
covenant"  (d).  And,  in  Penny  v.  Watts  (e),  it  seems  to  have  been 
considered  doubtful  whether  the  mere  occupation  by  a  person  of 
property  would  be  notice  of  an  agreement  not  connected  with  his 
occupation  (/). 

Notice,  however,  that  an  occupier  holds  as  tenant  of  a  particular 
person  has  been  held  notice  of  the  title  of  the  latter  (g).  And 
notice  that  the  tenants  paid  their  rents  to  anyone  is  notice  of  the 
instrument  under  which  they  were  compelled  to  pay  them,  and  of  the 

v.  Eichardson,  9  Ha.  734,  and  the  com-  (d)  Hanbury  v.  Litchfield,   2  M.  & 

ments  thereon  in  Barnhart  v.  Green-  K.    633.      And   see  the  judgment  of 

shields,    9   Moore,    P.  C.   C.    33,    34;  Wiyram,  Y.-C,  in  Jones  v.  Smith,   1 

Thomas  v.  Davies,  9  W.  E.  (V.-C.  S.)  Ha.  62. 

831.     Cf.  London  &  N.  W.  B.  Co.  v.  (e)  2  De  Cr.  &  Sm.  150;  1  Mac.  & 

Boulton,  62  L.  T.  393.  G.  159  ;  cited  p.  215,  supra. 

(«)  Allen  v.  Anthony,  1  Mer.  282.  (/)  And  see  Nelthorpe  v.  Holgate, 

(h)  See  Cavander  v.  Bulteel,  9  Ch.  1  Coll.  208. 

79  ;  Lindley,  Partnership  (1893),  360.  (g)  Bailey  v.  Eichardson,  9  Ha.  734. 

(c)  Supra. 


OF    NOTICE,    ACTUAL    AND    CONSTRUCTIVE.  227 


Le  Neve  v.  Le  Neve. 

rights  of  all  parties  thereunder:  also  that  notice  of  the  title  of  the 
"  tenant "  is  not  confined  to  the  terre-tenant,  but  extends  to  the  per- 
son who  receives  the  rent  («). 

Where  a  man  is  of  right  in  possession  of  a  corporeal  hereditament, 
he  is  entitled  to  impute  knowledge  of  that  possession  to  all  who  deal 
for  any  interest  in  the  property,  and  persons  so  dealing  cannot  be 
heard  to  deny  notice  of  the  title  under  which  the  possession  is  held, 
nor  is  it  necessary  that  such  possession  should  be  continually  visible 
or  actively  asserted.  Thus  in  Holmes  v.  Powell  (b),  the  purcha- 
sers of  mines  took  possession  under  the  agreement  for  purchase 
without  any  conveyance.  Afterwards  a  person  purchased  the  land 
without  any  exception  of  the  mines.  It  was  held  that  the  purchaser 
of  the  land  took  with  notice  of  the  agreement,  and  was  bound 
specifically  to  perform  it.  But  see  the  remarks  of  James,  L.J.,  in 
Cavander  v.  Bidteel  (c). 

The  possession,  however,  by  a  vendor  of  an  estate  which  he  has 
sold  will  not  be  constructive  notice  of  any  lien  he  may  have  for 
unpaid  purchase-money,  if  he  has  signed  the  usual  receipt  on  the 
conveyance  for  the  whole  purchase-money  ;  for,  after  that,  no  man 
could  be  expected  to  inquire  whether  the  purchase-money  had  been 
paid  (d). 

Lord  Eldon,  speaking  of  the  position  of  the  assignee  of  the  lease, 
said  (e) :  "  Though  the  purchaser  of  a  lease  has  never  been  con- 
sidered as  a  purchaser  for  valuable  consideration  without  notice,  to 
the  extent  of  not  being  bound  to  know  from  whom  the  lessor  derived 
his  title,  I  am  not  aware  of  any  case  that  has  gone  the  length  that 
he  is  to  take  notice  of  all  those  circumstances  under  which  the  lessor 
derived  that  title."  So  notice  of  a  tenancy  will  not,  it  seems,  affect  a 
purchaser  with  constructive  notice  of  the  lessor's  title  ;  nor  will  a 
purchaser  bond  fide  and  without  notice  be  affected  by  the  mere  cir- 
cumstance of  the  vendor  having  been  out  of  possession  many  years  (/). 

(a)  Knight  v.  Bowyer,  2  De  G.  &  J.  (e)  A.-G.  v.  Backhouse,  17  V.  295. 

421;  23  B.  609.      See  also  Attorney-  (/)  Per  Wujram,  V.-C,  in  Jones  v. 

General  v.  Stephens,  1   Kay  &  J.  750,  Smith,  1   Ha.   63,  and  see  Oxwith  v. 

reversed  on  other  grounds,  6  De  G.  Plummer,    Bac.     Abr.,     tit.     "Mort- 

M.  &G.  111.  gage"  (E.),   sect.  3;    S.   C,  2   Vera. 

(6)  8  De  G.  M.  &  G.  572.  636;   S.  C,    Gilb.   Eq.   B.    13.     And 

(c)  9  Ch.  82.  see  the  remarks  on  this  case  in  Barn- 

(d)  White  v.  Wakefield,  7  Sim.  401.  hart  v.  Greenshields,  9  Moore,  P.  C. 
And  see  Bice  v.  B.,  2  Drew.  1 ;  Muir  C.  34,  55;  and  in  the  A.-G.  v.  Back- 
v.  Jolly,  26  B.  143 ;  Wilson  v.  Keating,  house,  17  V.  jun.  293,  where  the 
4  De  G.  &  J.  588;  and  the  note  to  question  arose  upon  the  validity  of  a 
Mackreth  v.  Syinnions,  ante.  lease  of  charity-lands. 
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If  the  possession  is  vacant,  the  purchaser  is  not  bound  to  inquire 
as  to  the  title  of  the  last  occupier,  and  will,  therefore,  not  have  con- 
structive notice  of  the  information  he  might  have  obtained  by  such 
inquiry  (a). 

The  doctrine  laid  down  in  Daniels  v.  Davison,  supra,  does  not 
apply  where  the  matter  rests  in  contract.  In  Caballero  v.  Henty  (b) 
the  conditions  of  sale  of  a  public-house  stated  that  it  was  in  the  occu- 
pation of  a  tenant.  A  brewer,  intending  to  use  the  public-house  for 
the  sale  of  his  beer,  agreed  to  buy  it.  He  afterwards  learnt  that  it 
was  under  lease  to  another  brewer  for  a  term,  of  which  eight  years 
were  unexpired.  It  was  held  by  the  Lords  Justices,  affirming  the 
decision  of  Jessel,  M.R.,  that  the  purchaser  was  not  bound  to 
ascertain  from  the  tenant  the  terms  of  his  tenancy,  and  that  in  such 
a  case  the  vendor  could  not  enforce  specific  performance.  "  There  is 
no  pretence,"  said  James,  L.J.,  "  for  the  case  made  by  the  plaintiff, 
that  a  person  who  wants  to  buy  such  property,  and  has  notice  of  the 
occupation  of  the  tenant,  is  bound  to  go  and  inquire  of  the  tenant 
what  is  the  nature  of  his  tenancy.  For  this  proposition  James  v. 
Lichfield  (c)  was  cited  as  an  authority.  In  that  case  there  certainly 
are  some  dicta  which  nearly  go  to  that  extent,  and  which  support  the 
notion  that  the  doctrine  of  Daniels  v.  Davison  (d)  applies  as  between 
vendor  and  purchaser,  and  whilst  the  matter  still  rests  in  contract. 
It  is  not  necessary  now  to  deal  with  that  case,  but  I  am  not  at 
present  prepared  to  assent  to  any  such  propositions.  The  doctrine 
in  question  seems  to  me  to  refer  to  equities  between  the  purchaser 
and  the  tenant  token  the  legal  estate  has  passed,  and  to  have  nothing 
to  do  with  the  rights  and  liabilities  of  vendors  and  purchasers  between 
themselves.  If  there  is  anything  in  the  nature  of  the  tenancies 
which  affects  the  property  sold,  the  vendor  is  bound  to  tell  the  pur- 
chaser, and  to  let  him  know  what  it  is  which  is  being  sold,  and  the 
vendor  cannot  afterwards  say  to  the  purchaser,  '  If  you  had  gone  to 
the  tenant  and  inquired  you  would  have  found  out  all  about  it.' 
During  the  argument,  I  referred  to  a  passage  in  Sug.  V.  &  P.  (e) 
which  seems  to  show  that  a  purchaser  is  not  bound  to  go  to  the  tenant 
to  inquire.  At  all  events,  the  vendor  cannot  enforce  such  an  agree- 
ment  as  this"  (/). 

(a)  Miles  v.  Langley,  1  Buss.  &  M.  C.  P.  196,  must  be  considered  as  over- 

39,  2  Puss.  &  M.  626 ;  see  also  Jones  ruled. 

v.  Smith,   1  Ha.  62  ;  Martyr  v.  Law-  (c)  9  Eq.  51. 

rence,  2  De  Gr.  J.  &  S.  261.  (rZ)  16  V.  jun.  249. 

(6)  9  Ch.  447.    James  v.  Lichfield,  9  (e)  7th  ed.,  p.  745,  14th  ed.,  p.  774. 

Eq,  51,  and  Phillips  v.  Miller,  9  L.  E.  (/)  See  Martyr  v.  Lawrence,  2  De 
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Notice  in  Commercial  Transactions— In  the  important  case  of 
Manchester  Trust  v.  Furness  (a),  the  C.A.  laid  down  broadly  that 
the  doctrine   of  constructive  notice   does  not   apply  to  commercial 
transactions,  though,  taken  with  the   facts,  it  only  amounted  to  a 
decision  that  constructive  notice  would   not  be  implied  of  all  pro- 
visions of  a  document  referred  to.     There  bills  of  lading  were  signed 
by  the  captain  for  goods  to  be  delivered   to  the  holders,  the   bills 
expressly   containing   the    words    "they   paying    freight   and   other 
conditions  as  per  charterparty."    The  charterparty  provided  expressly 
that  the  captain  should  be  the  servant  of  the  charterers  and  should 
only  sign  bills  of  lading  as  agent  for  the  charterers,  and  that  the 
charterers    should   indemnify  the  owners  against  all   liability  from 
such  bills  of  lading.     The  goods  being  misdelivered,  and  the  holders 
bringing  an  action  against  the  owners,  it  was  held   that  the  special 
clause  in  the  charterparty  was  binding  only  between  the  owners  and 
the  charterers,  and  did  not  affect  the   liability  of  the  owners  to  the 
holders  of  the  bills  of  lading,  who  were  entitled  to  consider  the  cap- 
tain as  the  agent  of  the   owners ;    and  that  the  reference  to  the 
charterparty  in  the  bills  of  lading  did  not  give  the  holders  construc- 
tive notice  of  the  contents  of  the  charterparty,  the  equitable  doctrine 
of  constructive  notice  not  being  applicable  to  mercantile  transactions. 
And  see  particularly  the  judgment  of  Lindley,  L.J.,  p.  545  (b). 

The  doctrine,  however,  that  constructive  notice  does  not  apply  to 
commercial  transactions  cannot  be  laid  down  without  qualification  or 
explanation.  Thus  it  has  been  held  that  actual  knowledge  that  the 
person  dealing  is  an  agent  with  a  limited  agency  only,  puts  the  per- 
son dealing  with  the  agent  upon  inquiry  as  to   the  extent  of  the 

authority  (c). 

In  the  case  of  Cooke  v.  Eshelby  (d),  the  Court  acted  on  the 
admission  of  the  buyer  that  he  had  no  belief  one  way  or  the  other 
whether  the  seller  was  acting  as  principal  or  agent,  and  he  was  on 
this  held  to  have  notice  that  the   seller  was  an  agent  with  limited 

authority  (e). 

In  further  qualification  also  of  the  statement,  that  constructive 

G.  J.  &  S.  261 ;  Hughes  v.  Jones,  3  13  App.   Cas.  333,  explained  in  Lon- 

De  G.  F.  &  J.  307.  don,  &c,  Bank  v.  Simmons,  supra. 

(a)  (1895)  2  Q.  B.  539.  (d)  12  App.  Cas.  271. 

(&)  See  London  J.  S.  Bank  v.  Sim-  (e)  See  also  on  this  pomt  and  as  to 

mons   (1892)  App.  Cas.  201,  see  p.  221.  limitation   of    agency,    the    Notes    to 

(c)  'ibid.,  p.   229,   per  Field,  L.  A.,  George  v.  Claggett,  2  Smith's  L.  C, 

and  see  Cooker  Eshelby,  12  App.  Cas.  ed.  1896,  p.  135,  et  seq. 
271 ;  Sheffield  v.  London,  &c,  Bank, 
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notice  does  not  apply  in  commercial  transactions  it  must  be 
borne  in  mind  that  the  Common  Law  Courts  recognise  in  com- 
mercial transactions  something  extremely  like  constructive  notice 
arising  from  gross  negligence,  and  that  they  recognise  this  even 
with  respect  to  negotiable  instruments.  Thus  in  the  old  case  of 
Solomons  v.  Bank  of  England  (a),  it  was  held  that  there  might 
be,  in  taking  a  negotiable  instrument,  negligence  so  gross  as  to 
show  mala  fides,  and  that  the  taker  had  notice  of  a  fraud,  and  in 
May  v.  Chapman  (b),  Parke,  B.,  said:  "I  agree  that  notice  and 
knowledge  means  not  merely  express  notice,  but  knowledge  or  the 
means  of  knowledge  to  which  the  party  wilfully  shuts  his  eyes," 
which  seems  to  be  extremely  similar  to  the  doctrine  of  constructive 
notice  in  equity;  and  in  Jones  v.  Gordon  (c),  Lord  Blackburn  says  : 
"If  the  facts  and  circumstances  are  such  that  the  jury  or  whoever  is 
to  try  the  question  come  to  the  conclusion  that  he  was  not  honestly 
blundering  and  careless,  but  that  he  must  have  had  a  suspicion  that 
there  was  something  wrong  *  *  .*  I  think  that  was  dishonesty  "  (d). 
In  London  Joint  Stock  Bank  v.  Simmons  (e),  Lord  Herschell 
says,  "  I  should  be  very  sorry  to  see  the  doctrine  of  constructive  notice 
introduced  into  the  law  of  negotiable  instruments.  But  regard  to 
the  facts  of  which  the  taker  of  such  instruments  had  notice  is  most 
material  in  considering  whether  he  took  in  good  faith.  If  there  be 
anything  which  excites  the  suspicion  that  there  is  something  wrong 
in  the  transaction,  the  taker  of  the  instrument  is  not  acting-  in  good 
faith  if  he  shuts  his  eyes  to  the  facts  presented  to  him  "  (/). 

8,  Third  Exception  in  Act. 

Notice  imputed  through  Solicitor  or  Agent. — The  third  exception 
in  the  Act  of  1882  is,  if  "  in  the  same  transaction,  with  respect  to 
which  a  question  of  notice  to  the  purchaser  arises,  it  has  come  to  the 
knowledge  of  his  counsel  as  such,  of  his  solicitor  or  other  agent  as 
such,  or  would  have  come  to  the  knowledge  of  his  solicitor  or  other 
agent  as  such,  if  such  inquiries  and  inspections  had  been  made  as 
ought  reasonably  to  have  been  made  by  the  solicitor  or  other 
agent." 

(a)  13  East,  135  n.  (e)  (1892)  App.  Cas.  201. 

(b)  16  M.  &  W.  355.  (/)  See  the  cases  discussed  in  the 

(c)  2  App.  Cas.  616.  Notes  to  Miller  v.  Race,  1  Smith's  L.  C, 

(d)  See  Eaphael  v.  Bank  of  England,  1896  ed.,  pp.  468,  471. 
17  C.  B.  161,  175. 
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This  section  restores  the  law  as  laid  down  by  Lord  Hdrdwicke  in 
Warwick  v.  W.  (a),  restricting  the  effect  of  notice  to  counsel,  agent, 
or  solicitors,  to  notice  in  the  same  transaction. 

In  Re  Cousins  (6),  Chitty,  J.,  says  that  the  section  was  intended 
to  remedy  the  consequences  of  the  doctrine  illustrated  by  Hargreaves 
v.  Rothwell  (c),  imputing  notice  "  if  there  was  a  distance  only  between 
the  transactions  as  left  the  Court  under  the  impression  (it  could  not  be 
much  more  than  an  impression)  that  the  solicitor  had  actually  remem- 
bered the  former  transaction,  and  in  that  way  knowledge  was  imputed 
to  the  solicitor,  and  then  through  the  solicitor  notice  was  imputed 
to  the  client." 

The  result  of  the  statute  as  to  notice  to  a  solicitor  is  (1)  that  it 
must  be  in  the  same  transaction,  (2)  the  matter  must  come  to  his 
knowledge,  and  (3)  must  come  to  the  knowledge  of  the  solicitor  as 
.such,  viz.,  as  solicitor  for  the  mortgagee  (d). 

The  section  is  discussed  in  Mr.  Dart's  work  on  Vendors  and  Pur- 
chasers (e).  He  expresses  the  view  that  the  section  of  the  Act  of  1882 
will  not  apply  where  the  solicitor  is  himself  selling  or  mortgaging  to  his 
clients  with  knowledge  of  an  undisclosed  blot  in  the  title,  and  this 
view  seems  to  be  supported  by  the  case  of  Re  Weir  (/). 

The  doctrine  of  notice  imputed  to  the  principal,  through  the 
notice  of  his  agent  in  one  transaction,  does  not  extend  to  affect  him 
with  notice  in  a  similar  transaction  negotiated  shortly  afterwards 
through  a  different  agent. 

In  Blackburn,  Loiv,  &c.  v.  Vigers  (g),  a  broker  for  the  plaintiffs 
effected  an  insurance  with  knowledge  of  material  facts  which  he  did 
not  communicate  to  them.  The  plaintiff  shortly  afterwards  effected 
another  insurance  through  another  broker  who  had  no  notice  of  these 
facts.     Held  that  constructive   notice   could  not  be  imputed  to   the 

(a)  Warwick  v.   W.,    3   Atk.    294.  (c)  1  Keen,  154. 

And    see   Fitzgerald  v.  Falconberge,  (d)  Be  Cousins,  31  C.  D.  671. 

Fitzgibb.    207  ;    Worsley  v.  Earl   of  (e)  Ed.  1888,  p.  988. 

Scarborough,    3  Atk.    392;    Steed    v.  (/)  58   L.    T.,    p.    792.     For  cases 

Wbitaker,   Barn.    Ch.    220;    Hine   v.  before  the  Act  where  the  vendor   or 

Dodd,  2  Atk.  275 ;  Ashley  v.  Bailey,  owner  was  acting  as  solicitor  or  agen 

2  V.  368 ;  Lowther  v.  Carlton,  2  Atk.  for  both  parties,  see  Marjoribanks  v. 

242 ;  Fuller  v.    Bennet,    2   Ha.    394 ;  Hovenden,  Dru.  1 1 ;  Borke  v.  Lloyd, 

Tylee  v.  Webb,  6  B.  552  ;  S.  C.  14  B.  13  Ir.  Ch.  R.  (N.  S.)  273 ;  cited  Brick- 

14;  Finch  v.  Shaw,  19  B.  500;  5  H.  dale,  p.  21,  as  instances  under  the  Irish. 

L.  Cas.  905 ;  In  re  Sniallman's  Estate,  Registry  Act,  and  Bradley  v.  Riches, 

2  Ir.  R.  Eq.  34.  9  C.  D.  189. 

(b)  31  C.  D.  671-677.  (g)  12  App.  Cas.  531. 
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plaintiffs  in  the  second  insurance  through  the  knowledge  of  their 
agent  in  the  first  insurance  (a). 

The  cases  in  note  (b)  may  be  referred  to  as  illustrating  the  doctrine 
of  notice  imputed  through  a  solicitor  showing  the  reasons  on  which 
from  time  to  time  it  has  been  grounded  ;  and  for  cases  where  the 
solicitor  has  been  concerned  for  both  vendor  or  purchaser  see  note  (c): 
even  if  they  be  themselves  the  vendors  (d),  or  when  the  same  solicitor 
acts  both  for  the  mortgagor  and  mortgagee  (e). 

The  mere  fact,  however,  of  the  mortgagor  being  a  solicitor  and 
himself  preparing  the  deed,  and  of  the  mortgagee  employing  no  in- 
dependent professional  adviser,  has  been  held  insufficient  to  fix  the 
latter  with  notice  of  a  prior  incumbrance  known  only  to  the 
solicitor  (/). 

Notice  to  a  solicitor  in  the  country  is  notice  to  a  person  acting  in 
a  cause  by  his  town  agent  (g)  ;  and  in  the  case  of  Toulmin  v. 
Steere  (h),  which  on  other  points  has  been  often  questioned,  Grant, 
M.R.,  said  no  difference  would  be  made  if  the  sale  were  made  to 
infants,  and  referring  to  the  principal  case  of  Le  Neve  v.  Le  N., 
said  that  in  it  the  interest  of  unborn  children  was  not  attempted 
to  be  distinguished  from  that  of  the  mother.  So  it  has  been  held, 
Coote  v.  Mammon  {%),  that  where  A.  having  notice  of  an  incumbrance 
purchases  in  the  name  of  B.  and  then  agrees  that  B.  shall  be  the 
purchaser,  and  B.  accordingly  pays  the  purchase-money  without 
notice  of  the  incumbrance,  though  B.  did  not  employ  A.,  nor  know 
anything  of  the  purchase  till  after  it  was  made,  yet  B.,  approving  of 
it  afterwards,  made  A.  his  agent  ab  initio,  and  therefore  B.  was 
affected  with  the  notice  of  A. 

And  where  moneys  which  formed  part  of  a  larger  sum  placed  by  a 

(a)  Compare  Bawdenv.  London,  &c,  Eq.  B.  238,  Dru.  11;  Atkins  v.  Del- 
Co.,  (1892)  2  Q.  B.  534.  mege,  12  Ir.  Eq.  B.   1  ;  Twycross  v. 

(b)  Sheldon  v.  Cox,  2  Eden,  228;  Moore,  13  Ir.  Eq.  B.  250;  Eobinson 
Newstead  v.  Searles,  1  Atk.  265  ;  v.  Briggs,  1  Sm.  &  G.  188  ;  Tucker  v. 
TunstaU  v.  Trappes,  3  Si.  301  ;  Dry-  Henzill,  4  Ir.  Ch.  B.  513  ;  Spencer  v. 
den  v.  Erost,  3  My.  &  C.  670 ;  Bene-  Topham,  2  Jur.  (N.  S.)  865;  Be 
han  v.  M'Cabe,  2  Ir.  Eq.  B.  342;  Borke,  13  Ir.  Ch.  B.  273,  14  Ir.  Ch. 
Bickards  v.   Gledstanes,    3  Gif.   298  ;  B.  442. 

Atterbury  v.  Wallis,  8  De  G.  M.  &  G.  (e)  Tweedale  v.  T.,  23  B.  341. 

454;  Vane  v.  V.,  8  Ch.  383;  Bradley  (/)  Espin  v.  Bemberton, 4  Drew.  333, 

v.  Biches,  9  C.  D.  189.  3  De  G.  &  J.  547  ;  see  Thome  v.  Cann, 

(c)  Sheldon  v.   Cox,  2  Eden,   224;  64  L.  J.  Ch.  1. 

Fuller  v.  Bennet,  2  Ha.  402 ;  M'Mahon  (,</)  Norris  v.  Le  Neve,  3  Atk.  26. 

v.  M'Elroy,  5  Ir.  B.  Eq.  1.  (h)  3  Mer.  210. 

(d)  Marjoribanksv.  Hovenden,  6  Ir.  («)  5  Bro.  P.  C.  355,  Toml.  edit. 
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client  in  the  hands  of  his  solicitor  for  the  purposes  of  investment, 
were  lent  by  him  on  the  security  of  a  mortgage  in  which  he  had 
affected  to  act  as  principal,  the  client  was  held  to  be  bound  by  the 
notice  of  all  the  circumstances  which  came  within  the  solicitor's 
knowledge  (a). 

The  knowledge  also  must  be  material  to  that  transaction,  and 
such  as  it  was  the  duty  of  the  agent  to  communicate.  See  Wyllie 
v.  Pollen  (b),  where  it  was  held  by  Wesibury.  G,  that  the  trans- 
feree of  a  mortgage  would  not  be  affected  by  the  knowledge  of  the 
solicitor  acting  for  him  in  the  transfer  of  an  incumbrance  subse- 
quent to  the  original  mortgage,  so  as  to  prevent  him  from  making 
further  advances,  such  knowledge  not  being  material  to  the  business 
of  the  transfer. 

In  the  recent  case  of  Re  Hampshire  Land  Co.,  Limited  (c),  de- 
cided by  Williams,  J.,  in  July,  1896,  the  question  arose  as  to  con- 
structive notice  from  the  same  person  being  common  officer  of  a 
lending  and  a  borrowing  company  in  the  case  of  a  mortgage ;  the 
Judge  considered  the  case  of  Royal  British  Bank  v.  Turquand  (d), 
Re  Marseilles  Extension  Railway,  &c.,  Co.,  Ex  p.  Credit  Fonder, 
&c.  (e),  and  Gale  v.  Lewis  (/),  and  said,  that  in  both  the  two  first 
cases,  "  the  test  applied  was,  (1)  was  it  within  the  scope  of  the  duty 
of  one  company's  officer  to  give  notice  to  the  other;  (2)  was  it 
within  the  scope  of  his  duty  as  the  officer  of  the  other  company  to 
receive  such  notice,"  and  decided  that  it  was  not  within  the  scope  of 
such  duty,  and  held  that  the  lending  company  had  no  notice  that  the 
borrowing  company  had  no  authority  to  accept  the  loan,  the  resolu- 
tion authorising  it  not  having  been  duly  passed.  The  lending 
society  having  no  notice  of  the  irregularity,  unless  imputed  from  the 
fact  that  a  person  who  was  its  managing  director  was  secretary  to 
the  borrowing  company. 

The  mere  fact  of  two  companies  having  the  same  solicitor,  or 
same  directors,  in  common,  does  not  affect  each  company  with  notice 
of  everything  that  is  done  by  the  other :  Re  Marseilles  Extension 
Raihvay  Co.  (g)y  and  see  cases  of  notice  to  a  company  through 
knowledge  of  the  director  discussed  by  Mr.  Buckley  (h)  in  his  book 

(a)  Spaight  v.  Ciwne,  1  Hem.  &  M.  (e)  7  Ch.  161. 

359.  (/)  9    Q.  B.   730,   16  L.  J.  Q.  B. 

(6)  3  De  G.  J.  &  S.  596,  32  L.  J.  Ch.  119. 

(N.  S.)  782.  (</)  7  Ch.  161,  and  see  Be  European 

(c)  (1896)  2  Ch.  743,  75  L.  T.  181.  Bank,  5  Ch.  358. 

(rf)  6  E.  &  B.  437.  (/0   Buckley,  1897  eel.,  see  pp.  540- 
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on  company  law ;  and  see  on  the  important  point,  that  persons 
dealing  with  companies,  or  taking  securities  from  companies,  are 
entitled  to  assume  omnia  rite  acta,  Re  Romford  Canal  Co.  (a)  ; 
and  see  County  of  Gloucester  Bank  v.  Rudry,  &c.  (b),  where 
Lord  Halsbury,  referring  to  The  Royal  British  Bank.  v.  Tur- 
quand  (c),  and  Mahony  v.  East  Holyford  Mining  Co.  (d),  says  that, 
"  persons  dealing  with,  joint  stock  companies  are  bound  to  look  at, 
what  one  may  call,  the  outside  position  of  the  company  (that  is  to 
say),  they  must  see  that  the  acts  which  the  company  is  purporting 
to  do  are  within  the  general  authority  of  the  company."  He  then 
goes  on  to  say  that  persons  are  not  bound  to  look  into  the  internal 
regulations,  "  and  an  outside  person  not  knowing  the  internal  regula- 
tions when  he  found  a  document  sealed  with  the  common  seal  of  the 
company's,  and  attested  and  signed  by  two  of  the  directors  and 
secretary,  was  entitled  to  assume  that  it  was  the  mode  in  which  the 
company  was  authorised  to  execute  an  instrument  of  that  descrip- 
tion." In  this  case  the  articles  empowered  the  directors  to  fix  the 
number  of  directors  who  should  form  a  quorum,  and  they  had  by 
resolution  fixed  three  as  the  quorum,  the  meeting  authorising  the 
secretary  to  affix  the  seal  was  of  only  two  directors. 

The  circumstance  of  only  one  solicitor  acting  in  a  transaction  does 
not  necessarily  constitute  him  the  solicitor  of  both  parties,  so  as  to 
affect  one  with  notice  of  facts  known  to  the  others  (e). 

The  employment  of  a  solicitor  to  do  a  merely  ministerial  act, 
such  as  the  procuring  the  execution  of  a  deed,  does  not  constitute 
him  solicitor  to  the  party  executing  the  deed  so  as  to  affect  him 
with  constructive  knowledge  of  matters  within  the  knowledge  of  the 
solicitor  (/). 

It  has  been  held  that  the  imputed  knowledge  of  the  client  through 
the  knowledge  of  the  solicitor  cannot  be  rebutted  by  evidence  that 
the  solicitor  did  nut  communicate  his  knowledge.  In  Bradley  v. 
Riches  (g),  Fry,  J.,  said  he  could  not  lay  down  as  a  rule  that 
where  a  solicitor  owes  a  duty  on  one  side  and  has  an  interest  in 

541;    and   see   Peruvian   By.    Co.    v.  [b)  (1895)  1  Ch.  629,  see  p.  633. 

Thames,   &c,    Insurance    Co.,   2    Ch.  (c)  6  E.  &  B.  327. 

617 ;  lie  Carews  Estate  Act,  31  E.  39  ;  (d)  L.  E.  7  H.  L.  869. 

Ebbw  Yale  Company's  Claim,   8  Eq.  (e)  Perry  v.  Hall,  2  De  G.  F.  &  J. 

14  ;  Hardy  v.  Metropolitan  Land  Com-  38. 

pany,  12  Eq.  386,  7  Ch.  427;  Simpson  (/)  Wyllie  v.  PoUen,  32  L.  J.  Ch. 

v.  Molson's  Bank,  (1895)  A.  C.  270.  (X.  S.)  782. 

(a)  24  C.  D.  So.  (g)  9  C.  L>.  196,  197. 


OF    NOTICE,    ACTUAL    AND    CONSTRUCTIVE.  235 

Le  Neve  v.  Le  Neve. 

another  side  the  presumption  arises  that  he  follows  his  interests 
rather  than  his  client's.  "  The  knowledge  of  the  agent  is,  to  use 
the  language  of  Lord  Chelmsford  in  Espin  v.  Pemberton  (a),  the 
imputed  knowledge  of  the  client.  It  appears  to  me  clear,  that  that 
presumption  or  imputation  is  a  thing  which  the  client  cannot  be 
allowed  to  rebut.  If  it  could  be  rebutted,  it  was  amply  rebutted 
in  Le  Neve  v.  Le  N.  If  it  could  be  rebutted,  the  language 
of  Lord  Hatherley,  in  Holland  v.  Hart  (6),  could  not  be  upheld." 
In  Espin  v.  Pemberton  (c),  Lord  Chelmsford  says  :  "Notice  which 
affects  a  principal  through  a  solicitor  does  not  depend  upon  whether 
it  is  communicated  to  him  or  not.  If  a  person  employs  a  solicitor, 
who  either  knows  or  has  imparted  to  him  in  the  course  of  his  employ- 
ment some  fact  which  affects  the  transaction,  the  principal  is  bound 
by  the  fact,  whether  it  is  communicated  to  or  concealed  from  him." 

The  rule  that  where  there  is  no  fraud  the  imputation  of  notice 
cannot  be  rebutted  by  proof  of  non-disclosure,  is  material  in  consider- 
ing on  what  ground  the  exceptions  in  cases  of  fraud  are  founded. 

In  Vane  v.  V.  (d)  it  was  held  that  the  doctrine  that  what  the 
agent  knows  the  principal  knows,  was,  at  the  date  of  the  passing  of 
the  Act  3  &  4  Will.  4,  c.  27,  so  well  established  that  a  purchaser  for 
value,  though  he  had  not  personal  knowledge  of  a  fraud,  was  affected 
by  the  knowledge  of  his  agent,  as  his  alter  ego,  in  such  a  sense  that 
he  could  not  protect  himself  under  the  words  of  the  saving  in  sect.  26 
of  3  &  4  Will.  4,  c.  27,  as  "  a  bond  fide  purchaser  for  value  who  at 
the  time  of  the  purchase  did  not  know,  and  had  no  reason  to  believe, 
that  any  such  fraud  had  been  committed." 

Qualification  in  case  of  Fraud  of  Solicitor  or  Agent. — 
Where  fraud  is  effected  by  the  transaction  in  which  it  is  attempted 
to  impute  notice  through  the  solicitor  to  the  client,  there  is  more 
difficulty.  The  leading  case  is  Kennedy  v.  Green  (e),  where  it  was 
held  that  the  solicitor  was  in  the  transaction  in  question  practising  a 
fraud  on  the  client,  and  that  the  client  was  not  affected  with  con- 
structive notice,  either  of  the  fraud  practised  upon  him,  or  of  a 
previous  fraud  by  the  solicitor  on  another  client,  in  obtaining  a  deed 
of  assignment  of  a  mortgage  without  consideration.  But  as  regards 
this  previous  fraud,  the  L.  C.  held  that,  though  prior,  it  was  in  effect 
part  of,  and  for  the  purposes  of  committing  the  fraud  in,  the  second 
transaction.     And   see   as  to   its  being  necessary,  to  exclude  notice, 

(a)  3  De  G.  &  J.  547.  (d)  8  Oh.  383. 

(&)  6  Ch.  678.  (c)  3  My.  &  K.  699. 

(c)  3  De  G.  &  J.  547. 
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that  the  fraud  should  be  in  the  same  transaction,  Holland  v.  Hart, 
infra. 

Since  the  Act  of  1882  it  is  not  of  so  much  importance  to  a  lessee  to 
consider  whether  the  client  would  be  affected  by  notice  of  a  previous 
fraud  effected  by  the  solicitor,  as  if  it  did  not  come  to  the  solicitor's 
knowledge  in  the  last  transaction  the  client  would  be  protected  by 
sub-sect.  2,  unless  the  fraud  would  have  been  disclosed  by  the  ordi- 
nary examination  of  the  title  by  such  solicitor.  In  the  case  above  cited 
of  Kennedy  v.  Green,  the  L.  C.  held  that  the  client  was  affected  with 
notice  by  reason  of  an  irregularity  apparent  on  the  deed  obtained  by 
fraud  and  constituting  the  title,  it  being  of  such  a  character  as  would 
have  disclosed  the  blot  to,  or  put  on  inquiry,  another  innocent  solicitor 
examining  the  deeds  in  the  ordinary  course  of  business. 

In  Atterbury  v.  Wallis  (a)  the  L.J  J.  refused  to  apply  the  doctrine 
of  Kennedy  v.  Green  to  a  case  in  which  the  prior  transaction,  of 
which  notice  was  to  be  imputed,  was  not  in  itself  a  fraud  of  the 
solicitor,  but  the  only  fraud  of  the  solicitor  was  the  concealment  of 
the  document  from  the  client.  See  per  Turner,  L.J.  (p.  456) ;  and  see 
per  Knight-Bruce,  L.J.  (p.  464),  where  he  says  if  a  different  solicitor 
had  in  his  stead  been  concerned  professionally  for  T.  W.,  none  will 
deny  that  express  notice  to  such  client  would  have  been  notice  to 
T.  W.  (6). 

In  the  case  of  Holland  v.  Hart  (c),  the  fraud  consisted  in  the  non- 
communication by  the  solicitor  of  a  previous  deed,  and  the  L.  C.  held 
that  notice  must  be  imputed  to  the  client,  for  that  in  order  to  apply 
the  rule  of  Kennedy  v.  Green,  excluding  notice,  "  it  must  be  made 
out  that  distinct  fraud  was  intended  in  the  very  transaction,  so  as  to 
make  it  necessary  for  the  solicitor  to  conceal  the  facts  from  his  client 
in  order  to  defraud  him." 

In  Boursot  v.  Savage  (d),  A.,  a  solicitor,  acting  for  himself  and  a 
purchaser,  executed  an  assignment  of  leaseholds  held  by  him  on  trust 
with  two  co-trustees,  and  forged  their  signatures  and  the  assent  of 
the  cestui  que  trust.  Here,  therefore,  the  fraud  was  in  the  transac- 
tion ;  but,  as  the  trust  itself  was  not  a  fraud,  Kindersley,  V.-C,  held 
that  the  purchaser  through  the  solicitor  had  notice  of  the  trust.  He 
said,  "  It  is  the  existence  of  the  trust,  and  not  of  the  fraud,  of  which 

(a)  8  De  G.  M.  &  G.  454.  Fnj,  J.,  in  Kettlewell  v.  Watson,   21 

{!>)  See  also  Hewitt  v.  Loosemore,  9  C.  D.  685;   S.  C.   on  App.,  26  C.  D. 

Ha.  449,  see  p.  456.  502. 

(c)  6  Ch.  678,  see  p.  683.     See  also  (d)  2  Eq.  134. 

Willis  v.  Greenhill,  29  B.  387  ;  and  per 
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he  is  held  to  have  constructive  notice."  See  his  discussion  of  the 
principles  on  which  the  doctrine  rested  (a). 

See  also  Hunt  v.  Elmes  (b) ;  and  see  Ogilvie  v.  Jeafferson  (c), 
where  Stuart,  V.-C.  (see  p.  376),  observed  that  "  since  the  case  of 
Kennedy  v.  Green  it  has  become  usual  to  treat  such  cases  as 
depending  on  the  question  of  negligence,  rather  than  on  the  doctrine 
of  implied  notice  to  the  purchaser  by  reason  of  his  employing  the 
same  solicitor  who  had  practised  the  original  fraud"  (d). 

In  the  case  of  Sharpe  v.  Foy  (e),  a  solicitor  for  both  mortgagor 
and  mortgagee  had  notice  from  the  mortgagor  of  a  document,  and 
stated  that  he  would  not  disclose  it  to  the  mortgagee.  It  Avas  held 
that  the  mortgagee  was  not  affected  with  constructive  notice  of  the 
document.  Lord  Hatherley  says  (p.  40) :  "  When  he  gave  the 
answer  it  was  the  duty  of  Foy  and  his  wife  to  go  further,  and  com- 
municate with  the  client  himself;  and  the  Court  can  only  treat  their 
not  doing  so  as  a  conspiracy  with  Clarke  (the  solicitor)  against  his 
client.  It  would  be  an  encouragement  of  fraud  to  apply  the  rules  of 
notice,  which  were  established  for  the  safety  of  mankind,  to  a  transac- 
tion like  this ;  it  would  be  sanctioning  a  scheme  to  rob  a  man  by 
colluding  with  his  solicitor." 

In  Espin  v.  Pemberton  (/),  Chelmsford,  C,  referring  to  Kennedy 
v.  Green,  supra,  says:  "The  presumption  of  non-communica- 
tion does  not  seem  to  be  the  proper  principle  to  apply.  I  would 
rather  say  that  the  commission  of  the  fraud  broke  off  the  relation  of 
principal  and  agent,  or  was  beyond  the  scope  of  the  authority,  and 
therefore  it  prevented  the  possibility  of  imputing  the  knowledge  of 
the  agent  to  the  principal."  See  the  point  also  discussed  by  Fry,  J., 
in  Cave  v.  C.  (g),  in  which  he  points  out  that  the  exception  in  the 
case  of  fraud  has  been  put  in  two  ways :  in  Thompson  v.  Cart- 
wright  (h)  on  the  ground  that  the  circumstances  raised  the  inevitable 
conclusion  that  the  notice  had  not  been  communicated ;  and  by  Lord 

(a)  Ibid,  p.  142.  Be  European  Bank,  5  Ch.  358  ;  Sankey 

(b)  2  De  G.  F.  &  J.  578.  v.  Alexander,  9  Ir.  E.  Eq.  259 ;  also 

(c)  2  Gif.  353.  Waldy  v.  Gray,  20  Eq.  238  ;  Cave  v. 

(d)  And  see  Jones  v.  Smith.,  1  Ph.  C,  15  C.  D.  639.     Be  Lord  Southamp- 
256;  Neeson  v.  Clarkson,  2  Ha.  163;  ton's  Estate,  16  0.  D.  178;  Agra  Bank 
Frail  v.  EUis,   16  B.   350;  Hiorns  v.  v.  Barry,  L.  R.  7  H.  L.  p.  149. 
Holton,  16  B.  259  ;  Greenslade  v.  Dare,  (e)  4  Ch.  35. 

20  B.  284,  291  ;  Spencer  v.  Topham,  (/)  3  De  G.  &  J.  555. 

2  Jur.  (N.  S.)  865  ;  Bobinson  v.  Briggs,  (g)  15  C.  D.  639. 

1  Sm.  &  Gif.  188;  Thompson  v.  Cart-  {h)  33  B.  178. 
wright,  33  B.  178 ;  2  De  G.  J.  &  S.  10 ; 
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Chelmsford  in  Espin  v.  Pemberton  (a),  and  Lord  Hatherley  in 
Holland  v.  Hart  (b),  "  that  the  act  done  by  the  agent  is  such  as 
cannot  be  said  to  be  done  by  him  in  his  character  of  agent,  but  is 
done  by  him  in  the  character  of  a  party  to  an  independent  fraud  on 
his  principal ;  but  that  it  is  not  to  be  imputed  to  the  principal  as  an 
act  done  by  his  agent." 

It  would  seem  that  the  test  whether  the  imputation  be  excluded 
by  the  fraud  of  the  solicitor  should  be  whether  the  fraud  was  such  as 
to  exclude  the  doctrine  of  agency ;  and  that  even  if  notice  of  the 
fraud  were  on  this  ground  excluded,  notice  would  be  imputed  of  any- 
thing which  an  innocent  solicitor  would  have  discovered  from  the 
documents  which  he  would  have  seen. 

9.  Some  Miscellaneous  Cases. 

Statutes. — A  public  Act  of  Parliament  is  of  itself  full  notice,  but 
not  a  private  Act  (c),  nor,  it  seems,  is  a  private  Act  made  a  public 
one  (d). 

Bankruptcy. — As  to  notice  of  act  of  bankruptcy  see  (e),  or  com- 
mission in  bankruptcy  under  the  old  law  (/). 

With  regard  to  the  protection  given  by  Bankruptcy  Act  to  parties 
dealing  with  bankrupts,  and  as  to  notice,  see  the  Bankruptcy  Act, 
1883,  sect.  49  (g).  See  for  the  most  recent  cases  on  this  clause  Re 
Seaman,  Ex  p.  Furness  Finance  Co.  (h),  and  Shears  v.  Goddard  (i). 

Copyhold. — Although  the  contrary  has  been  held  (k),  it  appears  to 
be  now  settled  that  court  rolls  of  a  manor  do  not  give  constructive 
notice  of  their  contents  (I).  But  persons  dealing  with  copyhold 
tenants  ought  to  ascertain  the  customs  of  the  manor,  inasmuch  as 
they  will  be  bound  by  them,  as  for  instance,  as  to  what  is  limit  to 

(a)  3  De  G.  &  J.  555.  Lords  Journal,  vol.  14,  p.  601,  3  My. 

{b)  6  Ch.  678.  &  K.  591 ;  Sowerby  v.  Brooks,  4  B.  & 

(c)  Earl  of  Pomfret  v.  Lord  Wind-  Aid.  523 ;  Be  Barr's  Trusts,  4  Kay  & 
sor,  2  V.  480.  J.  219. 

(d)  Hesse  v.  Stevenson,  3  Bos.  &  (g)  See  Gale-Lee  and  ;Wace,  Bank- 
P.  565-578  ;  Attorney  -  General  v.  ruptcy  (1891),  p.  436,  and  for  tbe  cases 
Marrett,  10  Ir.  Eq.  E.  167.  on  notice  collected,  pp.  172,  173. 

(e)  Wilkes   v.   Bodington,    2   Yern.  (/,)  (1896)  1  Q.  B.  412. 
599;  Collet  v.  De  Gols,  Cas.  t.  Talb.  (?)  (1896)  1  Q.  B.  406. 

65;  Ex  p.  Knott,  11  V.  609;  but  see  (k)    Pearce    v.   Newlyn,    3    Madd. 

1  Scb.  &  L.    152  ;  Ex  p.  Herbert,   13  189. 

V.  183.  (?)  Bugden  v.  Bignold,  2  Y.  &  C.  C. 

(/)  Hitchcock  v.  Sedgwick,  2  Yern.  C.  377. 
156,   reversed  Dom.  Proc,  House  of 
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the  length  of  a  lease  (a),  or  as  to  there  being  no  limit  to  the  time 
for  presenting  surrenders  made  out  of  Court  (b),  by  the  custom  of 
the  manor. 

And  a  search  of  the  Rolls  will  not  protect  a  purchaser  who  neglects 
to  inquire  for  the  copies  of  Court  Rolls  (c).  If  a  search  be  proved,  it 
seems  that  notice  would  be  presumed  of  all  that  appeared  in  the 
period  searched  (d). 

10.  Judgments. 

It  is  impossible  to  give  within  the  limits  of  this  Note  an  account 
of  the  change  of  the  law  with  respect  to  judgments  and  lis  'pendens. 
A  clear  and  concise  discussion  of  the  steps  of  legislation  for  the  secu- 
rity of  purchasers,  and  the  result  as  to  both  judgments  and  lis  pen- 
dens, will  be  found  in  the  work  of  Elphinstone  and  Clark  on  Searches, 
published  in  1887,  and  the  supplement,  published  in  1889,  on  the 
effect  of  the  Land  Charges  Registration  and  Searches  Act  of  1888. 
By  permission  of  Sir  Howard  Elphinstone,  the  editors  append 
some  extracts  from  both  treatises.  The  treatise  on  Searches  is  for 
brevity  referred  to  as  '*  Searches,"  and  the  supplement  as  "  The 
Supplement  to  Searches." 

The  Act  1  &  2  Vict.  c.  110,  sect.  11,  gave  a  creditor  under 
a  judgment  in  an  action  at  law  right  to  obtain  delivery  in 
execution  under  elegit  of  the  whole  debtor's  interest,  instead  of  a 
moiety  only  as  under  the  old  law,  in  all  land,  including  copyholds 
and  customary  freeholds,  as  well  as  freeholds  and  leaseholds  over 
which  the  debtor  had  any  disposing  power,  without  any  other  consent, 
for  his  own  benefit  (e).  This  did  not  include  a  remainder :  Re 
South  (/).  Sect.  13  of  the  same  Act  made  a  registered  judgment  a 
charge  upon  all  lands  of  the  debtor  as  against  purchasers,  mortgagees, 
or  creditors  from  the  time  of  registration,  with  a  power  to  apply  after 
a  year  in  equity  to  enforce  the  charge. 

Sect.  13  is  wider  than  sect.  11  (g) ;  and  while  the  old  law  only 
gave  a  right  to  receive  rents  and  profits  (h),  this  enabled  a  creditor 

(«)  Hanbury  v.  Litchfield,  2  My.  &  (e)  Searches,  p.  20. 

K  629.  (/)  9  Ch.  369. 

(b)  Horlock  v.  Priestly,  2  Si.  75.  (g)   Searches,   p.    22,  Be    Duke    of 

(c)  Whitbread  v.  Jordan,  1  Y.  &  C.  Newcastle,  8  Eq.  705,  but  see  as  to 
Ex.  303.  decision  in  that  case  as  to  equitable 

(d)  Hodgson  v.  Dean,  2  S.  &  S.  22 ;  interests,  Hatton  v.  Haywood,  9  Ch. 
Proctor  v.  Coope,  2   Dr.    1 ;    1   Jur.  229. 

(N.  S.)  149.  (h)  Searches,  pp.  12  and  22. 
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to  obtain  satisfaction  out  of  the  corpus,  and  to  realise  by  suit  in 
equity :  Pratt  v.  Bull  («).  It  only  affects  the  beneficial  interest  of 
the  debtor  (b).     See  further  on  this  section  Harris  v.  Davison  (c). 

Sect.  13  contains  a  proviso  that  nothing  therein  shall  affect  any 
doctrine  of  equity  protecting  purchasers  for  value  without  notice. 
By  sect.  19,  no  judgment  is  to  affect  land  until  registered.  The  Act 
2  &  3  Vict.  c.  11  was  passed  for  better  protection  of  purchasers 
against  certain  judgments  under  the  old  Docket  Act,  and  provided 
for  re-registration  after  five  years  (d). 

The  Act  3  &  4  Yict.  c.  82  was  passed  to  extend  the  protection  of 
purchasers  with  notice  of  unregistered  judgments,  and  18  &  19  Vict, 
c.  15  further  extended  the  protection  so  as  to  include  certain  cases 
not  covered  by  3  &  4  Vict.  c.  82  (e).  Chitty,  J.  (/),  states  the  effect 
of  these  Acts  as  follows  : — 

"  The  Statute  1  &  2  Vict.  c.  110,  for  the  first  time  made  a  judg- 
ment debt  an  equitable  charge  on  the  lands  of  the  judgment  debtor, 
and  the  two  other  Acts  which  I  have  mentioned  were  passed  for  the 
purpose  of  affording  a  certain  protection  to  purchasers,  mortgagees, 
and  judgment  creditors.  These  two  Acts  established  a  system  of 
registration  of  judgments:  they  were  so  framed  as  to  impose  an 
obligation  on  the  purchaser,  mortgagee,  or  judgment  creditor,  to 
search  the  register  for  a  period  of  five  years  only ;  they  were  also 
so  framed  as  to  do  away  with  the  equitable  doctrine  of  notice  of  the 
charge  where  the  charge  was  not  registered,  but  a  judgment  that 
was  once  registered  remained  valid  as  against  any  purchaser,  mort- 
gagee, or  judgment  creditor,  who  found  that  judgment  on  the  register 
during  the  period  for  which  he  was  bound  to  search.  These  propo- 
sitions are  easily  to  be  ascertained  upon  a  careful  reading  of  the 
sections,  and  the  last  proposition  is  that  which  the  C.  A.  established 
in  the  course  of  the  case  of  Beavan  v.  The  Earl  of  Oxford  "  (g). 

More  important  protection  to  purchasers  was  given  by  the  Act 
23  &  24  Vict.  c.  38,  requiring  that  execution  should  be  issued  and 
the  writ  registered,  and  by  27  &  28  Vict.  c.  112,  requiring  delivery  in 
execution. 

(a)  De  G.  J.  &  S.  146.  Eyre    v.    McDowell,    9  H.   L.    Cas., 

(b)  Whitworth  v.  Gaugain,  1  Ph.  pp.  642,  651 ;  and  Thomas  v.  Cross,  2 
735.  Dr.  &  Sm.  423. 

(c)  15  Si.  12S  ;  Avison  v.  Holmes,  (d)  Seethe  effect  explained,  Searches, 
1    J.     &  H.    530 ;     Beavan    v.    Earl  p.  26. 

of  Oxford,  6  De  G.  M.  &  G.  521,  530  ;  (<?)  See  Searches,  p.  27. 

Whitworth    v.    Gaugain,     1    Ph.    at  (/)  Be  Kensington,  29  C.  D.  531. 

p.   734;    see    Sugd.    Cone.    V.    3S6;  \g)  6  De  G.  M.  &  G.  492. 
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"  Delivery  in  execution  "  must  be  construed  with  reference  to  the 
subject-matter.  Where  there  is  no  legal  interest  which  could  be  de- 
livered to  the  sheriff,  but  the  interest  is  equitable,  it  may  be  effected 
as  regards  land  by  equitable  execution  by  appointment  of  a  re- 
ceiver, as   to  which   see  Holmes   v.  Milage  (a),  Harris  v.  Beau- 

'  The  effect  of  these  statutes,  23  &  24  Vict,  c.  28,  and  27  &  28  Vict, 
c.  112,  was  explained  in  Re  Pope  in  1886  (c).  That  case  decided 
that  since  27  &  28  Vict.  c.  112,  where  land  has  been  actually  de- 
livered in  execution  by  writ  of  elegit,  or  other  lawful  authority,  it  is 
unnecessary  to  register  the  judgment  writ,  or  other  process  of  exe- 
cution, except  for  "the  purpose  of  obtaining  under  sect.  4  of  the  Act 
a  summary  order  for  sale,  but  before  any  creditor  to  whom  any  land 
of  his  debtor  shall  have  been  actually  delivered  in  execution  can 
obtain  such  summary  order,  his  writ,  or  other  process  of  execution, 
must  be  duly  registered  pursuant  to  sect.  3  of  the  Act.  It  further 
decided  that  an  order  for  the  appointment  of  a  receiver  is  a  "process 
of  execution"  within  the  meaning  of  the  Act  (d). 

The  case  of  Re  Pope  was  decided  in  1886.  In  1887  the  treatise 
of  Elphinstone  and  Clark  on  Searches  was  published,  and  in  the 
commencement  the  authors  gave  a  list  of  four  dangers  to  which  pur- 
chasers were  exposed,  in  the  following  terms  (e)  :— 

List  of  Searches. 

1.  "  The  land  may  have  been  taken  in  execution  immediately 

before  completion,  a  fact  of  which  the  vendor  may  not 
be  aware  and  which  is  barely  possible  for  the  purchaser 
to  ascertaiu.  This  was  the  case  in  Re  Pope,  17  Q.  B.  D. 
743  (which  is  discussed  in  Searches,  Ch.  IV.). 

2.  "  The  land   may  be  subject  to  some  statutory  charge  which 

does  not  require  registration,  such  as  a  charge  in  favour 
of  a  landlord  under  the  Agricultural  Holdings  (England) 
Act,  1883,  of  which  the  vendor  is  ignorant. 

3.  "The  land  may  be  subject  to  a  registered  charge  which  has 

(a)  (1893)  1  Q.  B.  551,  C.  A.  (d)  As  to  right  of  a  judgment  credi- 

(b)  (1894)  1  Q.  B.  SOI,  C.  A.  See  tor  to  a  sale  hereunder,  and  as  to  the 
as  to  charging  orders,  Brereton  v.  section  only  affecting  the  beneficial 
Edwards,  21  Q.  B.  D.  488 ;  Drew  v.  interest  of  the  debtor,  see  Be  Ogilvie, 


Willis,  (1891)  1  Q.  B.  450.  7  Ch.  127. 

(c)  17  Q.  B.  D.  743.  (e)  Searches,  p.  1. 

W.   &  T. — VOL.   II. 
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not  been  searched  for,  owing  to  the  expense  of  making 
every  possible  search,  which  in  small  transactions  is  pro- 
hibitory. 
4.  "  Some  matter  searched  for  may  not  be  discovered  owing-  to 
the  entry  having  been  made  against  the  vendor  by  a 
description  which  is  not  known  to  the  purchaser." 

In  1888  the  Land  Charges  Registration  and  Searches  Act,  1888, 
was  passed,  coming  into  force  on  1st  of  January,  1889. 

The  effect  of  this  Act  is  explained  in  the  Supplement  to  Searches, 
by  Elphinstone  and  Clark.  It  protects  purchasers  (not  volunteers) 
against  writs  of  execution  and  miscellaneous  land  charges  until  regis- 
tered under  the  Act.  It  removes  the  danger  to  purchasers  in  such 
cases  as  Re  Pope  (a),  the  first  in  the  list  of  dangers,  quoted  above 
from  Searches  (b),  and  also  the  second  danger  in  the  list  of  some 
statutory  charge  not  requiring  registration,  and  as  it  provides  for  a 
separate  registry  of  land  charges,  it  obviates  the  third  difficulty  in  the 
said  list. 

The  authors  of   the   Supplement    express    the  opinion  (c)   that, 

(1)  a  purchaser  without  notice  will  not  be  bound  as  in  Re  Pope, 
supra,  by  delivery  in  execution  without  registration  under  the  Act ; 

(2)  he  will  be  bound,  though  without  notice  by  delivery  in  execution 
plus  registration  under  the  Act ;  and  (3)  that  it  is  doubtful  whether 
a  purchaser  with  notice  of  an  unregistered  writ  or  order  would  be 
affected  thereby.  The  words  of  the  Act  are  "  such  unregistered  writ 
or  order,"  &c,  "  shall  be  void  against  a  purchaser  for  value."  The 
editors  of  these  Notes  have  not  discovered  any  case  which  has  settled 
the  doubt,  and,  while  it  is  unsettled,  it  will  be  prudent  for  a  pur- 
chaser who  has  notice  of  a  judgment  to  require  the  concurrence  of 
the  judgment  creditor. 

So  far  as  it  may  be  material  the  law  as  to  what  constitutes  notice 
of  a  judgment  appears  to  be  the  same  as  under  the  old  law.  Under 
the  old  law  it  was  (before  the  Act  1  &  2  Vict.  c.  112)  decided  that 
a  judgment  though  docketed  was  not  of  itself  notice :  Churchill  v. 
Grove  (d).  So  also  it  was  decided  that  its  being  registered  under 
the  Act  1   &  2  Vict.  c.   110  would  not  be  notice,  and  that  a  pur- 

(«)  17  Q.  B.  D.  743;  Searches,  p.  (c)  Supplement  to  Searches,  pp.  14 

40.  and  15. 

(h)  See  Supplement  to  Searches,  p.  (d)  1   Ch.  Ca.  35,  Ereem.  Ch.   Ca. 

14.  136. 
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chaser  or  mortgagee  is  not   bound  to  search  the  registry :    Lane  v. 

Jackson  (a). 

But  if  search  has  been  made  for  judgments,  notice  might  be  pre- 
sumed (b)  ;  at  any  rate  where  a  general  search  was  either  admitted 
or  proved  (c)  ;  but  if  the  search  has  been  made  only  from  a  certain 
date,  notice  of  the  earlier  contents  of  the  registry  would  not  be  pre- 
sumed (d). 

A  title  depending  on  the  fact  of  the  vendor  having  been  a  pur- 
chaser without  notice  of  a  judgment  registered  in  1843,  was  open 
to  objection  from  the  difficulty  of  proving  absence  of  notice,  and  it 
has  been  held  that  such  a  title  cannot  be  forced  upon  a  purchaser  («). 

Under  the  old  law,  before  1  &  2  Vict.  c.  110,  a  purchaser  would  be 
bound  by  a  judgment,  even  though  not  docketed,  if  he  had  notice  of 

it(/).    ' 

11.  Lis  Pendens. 

Sect.  6,  subsect.  6,  of  the  Land  Charges  Registration  and  Searches 
Act  of  1888  provides  that  where  the  proceeding  in  which  the  writ  or 
order  was  issued  which  was  registered  under  that  Act  is,  for  the  time 
being,  registered  as  a  lis  pendens  in  the  name  of  the  person  whose 
land°is  affected  by  the  writ  or  order  nothing  in  this  section  shall 
affect  the  operation  of  such  registration. 

In  Wigram  v.  Buckley  (g)  it  was  decided  that  the  doctrine  does 
not  apply  to  personal  property  other  than  chattel  interests  in  land. 

In  Price  v.  P.  {h),  it  was  held  that  where  debts  are  charged  upon 
a  testator's  real  estate  by  his  will  or  as  judgment  debts  under  the  old 
law,  an  action  by  a  creditor  for  the  administration  of  the  real  and 
persona]  estate  is  a  Us  pendens  which,  when  registered,  gives  the 
plaintiff  priority  over  a  purchaser  or  mortgagee  from  any  defendant 

(a)  20  B.  535.  Pocock,  24  B.  436  ;  Sugd.,  V.    &  P., 

(5)  Procter  v.  Cooper,  2  Drew.  1,  18  14  edit.,  p.  753 ;  and  see  Nottingham 

Jnr.  444,  on  appeal  1  Jur.  (N.  S.)  149.  Patent  Brick,  &c.  Co.  v.   Butler,    16 

(c)  Hodgson  v.  Dean,  2  S.  &  S.  Q.  B.  D.  778,  a  case  of  alleged  pur- 
222  ;  Ford  v.  White,  16  B.  120  ;  Lane  chase  without  notice  of  restrictive 
v.  Jackson,  20  B.  535 ;  Kolland  v.  covenants,  but  see  Mogridge  v.  Clapp, 
Hart,  6  Ch.  678;  and  see  Wrightson  (1892)  3  Ch.  382,  when  specific  pei- 
v.  Hudson,  2  Eq.  Ca.  Abr.  pi.  7,  609  ;  forniance  was  ordered. 

Bushell  v.  B.,  1  Sch.  &  L.  90.  (/)  Davis  v.  Strathmore,  16  V.  Jun. 

(d)  Ibid.  419. 

(e)  Freer  v.  Hesse,  4  De  G.  M.  &  (g)  (1894)  3  Ch.  489.  In  this  case 
G.  495  ;  and  see  The  Governors  of  the  the  C.  A.  examined  all  the  cases  bear- 
Grey  Coat  Hospital    v.  Westminster,  ing  on  the  effect  of  registration. 

&c,    1  De  G.  &  J.   531 ;    Knight  v.  (h)  35  C.  D.  297. 

16  2 
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entitled  to  real  estate  under  the  will  except  where  the  defendant  is 
in  such  a  position  that  the  purchaser  or  mortgagee  has  a  right  to 
suppose  he  is  selling  or  mortgaging  for  the  purpose  of  paying  the 
testator's  debts. 

And,  further,  that  a  creditor's  action  for  general  administration 
may  be  a  sufficient  lis  pendens  before  final  decree,  so  as  to  entitle  the 
plaintiff  to  priority  over  a  purchaser  or  mortgagee  taking  subsequently 
to  the  registration  of  the  lis  from  a  specific  devisee  who  is  a  defen- 
dant, if  the  plaintiff,  previously  to  the  purchase  or  mortgage,  has 
sufficiently  indicated  the  real  estate  sought  to  be  charged  in  the 
action  ;  but  that  a  mere  general  claim  for  administration  of  the  real 
and  personal  estate  would  not  be  of  itself  a  sufficient  indication  of 
intention  to  make  liable  the  specifically  devised  real  estate. 

Lis  pendens,  which  formerly  took  effect  upon  the  filing  of  the  bill 
by  relation  back  to  the  service  of  the  subpoena  (a),  and  which  takes 
effect  now,  it  is  presumed,  from  the  service  of  the  writ  in  an  action, 
which  is  now  the  commencement  of  proceedings  (R.  S.  C,  1883,  Order 
2,  r.  1),  affects  a  person  who  purchases  land  from  a  party  during 
the  pendency  of  a  suit,  so  that  he  is  bound  by  the  decree  that  may 
be  made  against  the  person  from  whom  he  derives  his  title  (b). 

The  doctrine  is  founded,  not  on  notice,  but  on  the  ground  that  it  is 
necessary  to  the  administration  of  justice  that  the  decision  of  the 
Court  in  a  suit  should  be  binding  not  only  on  the  litigant  parties, 
but  on  those  who  derive  title  from  them  pendente  lite,  whether  with 
notice  of  the  suit  or  not  (c).  But  in  Kino  v.  Rudkin  a  person  pur- 
chasing pendente  lite  was  made  party  as  a  defendant,  he  submitting 
to  be  bound  (d). 

Now,  however,  by  2  &  3  Vict.  c.  11,  sect.  7,  lis  pendens  will  not 
affect  a  purchaser  or  mortgagee,  without  express  notice,  unless  it  be 
properly  registered ;  but  even  if  it  be  not  registered,  he  will  be 
affected  by  express  notice  (e). 

The  provisions  with  regard  to  the  re-registering  of  judgments 
every  five  years  extend  to  every  case  of  lis  pendens  registered 
under  the  Act  2  &  3  Vict.  c.  11,  sect.  7. 

It  seems  where  a  person,  without  notice  of  a  suit,  purchases  from 

(a)  Anon.,  1  Vera.  318.  (d)  Kino  v.  Rudkin,   6  C.  D.    160, 

(b)  The   Bishop   of  Winchester   v.       162. 

Paine,  11  V.  Jun.  197,  8  R.  R.  131;  (e)  2   &  3  Vict.  c.  11,  s.   7.      This 

Kino  v.  Rudkin,  6  C.  D.  160 ;  Tyler  v.  provision    was    extended     to    special 

Thomas,  25  B.  47.  cases  (R.  S.  C,  1883,  0.  34)  by  13  & 

(c)  Bellamy  v.  Sabine,  1  De  G.  &  14  Vict.  c.  35,  s.  17,  and  to  Counties 
J-  578.  Palatine  by  18  &  19  Vict.  c.  15. 
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one  of  the  defendants  property  which  is  the  subject  of  it,  he  is  not, 
in  consequence  of  the  pendency  of  the  suit,  affected  by  an  equitable 
title  of  another  defendant  which  appears  on  the  face  of  the  proceed- 
ings, but  of  which  he  has  no  notice,  and  to  which  it  is  not  necessary 
for  any  of  the  purposes  of  the  suit  to  give  effect  («). 

Where,  however,  the  suit  is  such  that  an  adjudication  will  take 
place  between  defendants  with  regard  to  the  subject-matter  of  the 
suit,  an  alienee  from  one  of  the  defendants  will  be  affected  by  the 
lis  pendens  if  duly  registered  (6). 

The  principle  is  applicable  also  against  a  plaintiff  as  well  as  a 

defendant  (c).  _ 

A  lis  pendens  is  applicable  to  property  in  relation  to  which  a 
direct  question  is  raised  in  the  suit— e.g.,  on  a  suit  to  establish  a  will, 
a  purchaser  either  from  the  devisees  or  heir  at  law  would  be  bound 
by  it  (d).  So  the  assignee  of  the  equity  of  redemption  would  be 
bound  by  a  decree  in  a  redemption  suit  (e). 

And  an  assignee  will  be  equally  affected  where  he  enters  into  the 
contract  before  the  commencement  of  the  suit,  and  it  is  completed 

afterwards  (/). 

As  to  a  creditor's  action  for  administration  of  real  and  personal 
estate  see  Price  v.  P.  (g),  distinguishing  Walker  v.  Flamstead  (h). 
Where  there  had  been  a  decree  for  general  administration, 
but  without  any  injunction  or  the  appointment  of  a  receiver,  the 
power  of  the  executor  to  deal  with  the  assets  was  held  not  to  be 
taken  away,  and  a  purchaser  from  him  not  to  be  affected  by  the 
doctrine  of  lis  pendens  (i). 

But  in  the  case  of  proceedings  charging  a  particular  estate  with  a 
particular  trust  it  is  otherwise  (k).  Or,  in  other  words,  some  specific 
claim  must  have  been  made  in  the  suit  to  the  particular  subject 
sought  to  be  affected  by  lis  pendens  (I). 

Thus,  if  money  be  secured  upon  an  estate,  and  there  is  a  question 

(a)  Bellamy  v.  Sabine,  1  De  G.  &  J.  (fir)  Supra,  35  C.  D.  297. 

56g  ;  (h)  2  Ken.,  2nd  part,  57,  59. 

°  (b)  See  Tyler  v.  Thomas,  25  B.  47.  (*)  Berry  v.  Gibbons,  8  Ch.  747. 

BeUamy  „  Sabine,  1  De  G.  &  J.  (*)  Price  ,  P    35  CD.  297  ;  Wal- 

580     and  see  Garth*  Ward,  2  Atk.  ker  v.  Flamstead,  2  Ken.,  2nd  part, 

,„,  69,  and  see  this  case  discussed  in  .Fnce 
174. 

(d)  Gartb  v.  Ward,  2  Atk.  174.  v.  P.                                      Tnwi7. 

(e)  Ibid.  See  also  The  Bishop  of  (I)  Reed  v.  Freer,  13  L.  J.  Ch.  417, 
Winchester  „.  Paine,  11  V.  jun.  194.  Holt  *.  Dewell,  4  Ha    446 ;  and  see 

(/)  Norris  v.  Lord  Dudley  Stuart,       Mead  v.  Lord  Orrery,  3  Atk.  -16. 
16  B.  359—363. 
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depending  in  the  Court  upon  the  right  of  or  about  that  money,  but 
no  question  relating  to  the  estate  upon  which  it  is  secured  (being 
wholly  a  collateral  matter),  a  purchaser  of  the  estate  pending  that 
suit  will  not,  it  seems,  be  affected  with  notice  by  such  implication  as 
the  law  creates  by  the  pendency  of  a  suit  («).  So  a  suit  to  carry  out 
the  trusts  of  a  deed  by  which  a  legacy  passed  by  a  general  assign- 
ment, but  in  which  no  specific  claim  was  made  to  the  legacy,  was 
held  not  to  be  notice  of  the  assignment  (b). 

These  cases,  however,  seem  to  have  related  to  pure  personal  estate, 
as  to  which  see  Wigram  v.  Buckley,  supra. 

A  suit  for  accounts  of  a  partnership  is  not  a  lis  "pendens  so  as  to 
affect  the  real  estate  of  one  of  the  partners  (c),  nor  is  an  administra- 
tive action  a  lis  pendens  against  a  debtor  to  the  estate  (</). 

So  it  was  held  that  a  petition  for  winding  up  a  company  could  not 
be  registered  against  individual  contributories,  notwithstanding  the 
114th  section  of  the  Companies  Act,  1862  (<?).  For  a  lis  pendens 
being  a  technical  expression  well  known,  it  is  clear  that  it  always 
implies  a  claim  of  right  or  claim  to  charge  some  specific  property, 
whereas  there  is  not  in  a  winding-up  petition,  or  springing  out  of 
it,  any  claim  to  a  charge  upon  specific  property  of  individual 
contributories  (/). 

In  sect.  114  of  the  Companies  Act,  ]862,  it  is  assumed  that  the 
proceeding  is  against  the  company,  and  the  declaration  is  that  the 
proceeding  shall  be  a  lis  pendens  against  the  company  (g).  But  this 
section  has  been  repealed  by  30  &  31  Vict.  c.  47,  from  and  after  the 
15  July,  1867  [h). 

It  has  been  laid  down  that  a  purchaser  will  not  be  bound  by  all 
equities  arising  out  of  matters  in  question  in  the  suit  (i).  In  the 
case,  however,  of  Jennings  v.  Bond  (k),  there  was  a  suit  by  a  judg- 
ment creditor  for  an  account  of  the  testator's  real  and  personal  estate, 
and  payment  of  his  debts.  The  life  estate  of  an  executor  in  lands 
subject  to  the  judgment,  being  liable  to  recoup  assets  of  the  testator, 

(a)  Worsley  v.  The  Earl  of  Scar-  (/)  Ibid.,  ITS. 

borough,  3  Atk.  392.  (rj)  Ibid.,  179,  per  Cairns,  L.J. 

(6)  Houlditch  v.  Wallace,  5  CI.  &  (/;)    As    to   transactions    after    the 

Fin.    629 ;    Holt    v.    Dewell,    4    Ha.  commencement  of  a  winding  up,  see 

446.  Buckley  (1897),  327. 

(c)  Per  Turner,  L.J.,  in  Re  Barned's  (?)  Shalcross  v.  Dixon,  7  L.  J.  (N.  S.) 
Banking  Co.,  Ex  p.   Thornton,  2  Ch.  Ch.  180. 

176,  177.  (k)  3  Jo.  &  Lat.  720,  but  see  this 

(d)  Ibid.  case  of  Drew  v.  Earl  of  Norbury  con- 

(e)  25  &  26  Vict.  c.  89.  sidered  in  Price  v.  P.,  35  C.  D.  297. 
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the  executor  having  mortgaged  his  life  interest  after  the  institution 
of  the  suit,  it  was  held  that  the  mortgagee  was  affected  by  the  lis 
pendens  (a). 

Where  there  has  not  been  a  close  and  continued  prosecution  of  a 
suit,  a  bond  fide  purchaser  will  not  be  affected  by  the  lis  pendens  (b). 

Lord  Redesdale  appears  to  have  held,  that  although  a  bill  is 
dismissed,  yet  a  party  purchasing  after  the  dismissal  was  a  purchaser 
pendente  lite,  if  an  appeal  was  afterwards  brought  in  the  H.  L., 
since  it  was  still  a  question  whether  the  bill  was  rightly  dismissed  (c). 
Lord  St.  Leonards,  however,  remarks  that  this  "  would  seem  to  be 
carrying  the  doctrine  too  far  "  (d). 

As  a  lis  pendens  is  only  a  general  notice  of  an  equity  to  all  the 
world,  it  cannot  affect  any  particular  person  with  a  fraud,  unless  there 
was  a  special  notice  of  the  title  in  dispute  to  that  person  (e). 

It  was  held  under  the  old  law  that  a  lis  pendens  is  not  notice  for 
the  purpose  of  postponing  a  registered  deed,  as  that  can  only  be 
effected  by  actual  notice  clearly  proved  (/). 

A  registered  lis  pendens  does  not  create  a  charge  or  a  lien  on 
property;  it  puts  the  purchaser  on  inquiry  whether  the  question 
would  affect  the  property  (g). 

A  purchaser  for  valuable  consideration  from  the  settlor,  who  has 
made  a  voluntary  settlement,  would  not,  before  the  Voluntary  Settle- 
ment Act  of  1800,  be  affected  by  a  suit  praying  an  execution  of  the 
trusts  of  the  settlement  (ft). 

As  the  relief  sought  by  the  doctrine  of  lis  pendens  against  a  bond 
fide  purchaser  for  value  without  actual  notice  has  been  considered  a 
hard  case,  the  Court,  where  the  plaintiff  had  some  .defect  in  his 
proof,  refused  to  give  him  leave  to  amend  or  to  make  any  fresh 
proof  after  publication  (i). 

(a)  See  also  Drew  v.  Earl  of  Nor-      edit. 

bury,  3  Jo.  &  Lat.  267.  (e)  Per  Lord  Harcliviche,  C,  in  Mead 

(b)  See  Kinsman  v.  K.,  1  Euss.  &      v.  Lord  Orrery,  3  Atk.  243. 

M.  607 ;  Preston  v.  Tubbin,  1  Vern.  (/)  Wyatt  v.   Barwell,   19  V.  439. 

28G ;  Culpepper  v.  Aston,  2  Ch.   Ca.  See   also    and    consider    Jennings   v. 

115  ;    Sorrel  v.   Carpenter,    2   P.    W.  '   Bond,  2  Jo.  &  Lat.  720. 

482  ;  Walker  v.  Sinalwood,  Amb.  676 ;  (g)  Bull  v.  Hutcbens,  32  B.  615. 

Gartb  v.  Ward,  2  Atk.  175  ;  sed  vide  (h)  Metcalfe  v.  Pulvertoft,  1  V.   & 

Martin  v.  Stiles,  11  V.  200,  cited  S.  C,  B.  180;  and  see  Beyfus  v.  Bullock,  7 

nom.  Style  v.  Martin,  1   Ch.   Ca.    150,  Eq.  391. 

and  the  remarks  thereon,  3  Sug.  V.  &  («')  Sorrel    v.   Carpenter,    2    P.    W. 

P.  459,  10th  edit.  483.     But  see  E.  S.  C.  (1883),  O.  28, 

(c)  Gore  v.  Stacpoole,  1  Dow,  31.  r.     1,    and    notes,    Annual     Practice 

(d)  See  Sug.  V.  &  P.  459.  460,  10th  (1897),  p.  592. 
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As  to  the  liability  of  a  solicitor  for  neglecting  to  register  a  lis  pen- 
dens, see  Plant  v.  Pearman  (a). 

As  to  the  registration,  and  re-registration  of  any  order  made  with 
respect  to  powers  conferred  by  sect.  63  of  the  Settled  Land  Act  of 
1882,  see  Settled  Land  Act,  1884  (b). 

Vacating  Registration. — A  statutory  power  of  procuring  the 
vacating  of  a  registered  lis  pendens  is  given  by  30  &  31  Vict.  c.  47, 
sect.  2  (c). 

Requisition  to  Central  Office  as  to  searches. — It  is  enacted 
by  the  Conveyancing  Act,  1882  (d),  that  where  any  person 
requires,  for  the  purposes  of  this  section,  search  to  be  made  in  the 
Central  Office  of  the  Supreme  Court  of  Judicature  for  entries 
of  judgments,  deeds,  or  other  matters  or  documents,  whereof  entries 
are  required  or  allowed  to  be  made  in  that  office  by  any  Act  described 
in  Part  I.  of  the  First  Schedule  to  the  Conveyancing  Act  of  1881,  or 
any  other  Act,  he  may  deliver  in  the  office  a  requisition  in  that 
behalf,  &c.     See  the  Annual  Practice  (1897),  vol.  2,  p.  363. 

By  R.  S.  C.  (1883),  0.  61,  r.  22,  no  judgment,  lis  pendens,  &c,  is 
to  be  registered  after  2  p.m. ;  and  by  r.  23  the  registrar,  on  a  request 
in  writing  and  on  payment  of  a  fee,  is  to  cause  searches  to  be  made 
and  to  issue  a  certificate  of  the  result. 

12.  Notice  under  the  Transfer  of  Land  Act,  1862,  and  Land 
Transfer  Act,  1875. 

The  editors  have  not  found  any  decisions  as  to  notice  affecting  title 
under  these  Acts.  In  case  of  any  question  as  to  this,  the  most  mate- 
rial sections  of  the  Act  of  1862  are :  sect.  20,  as  to  indefeasible  title  ; 
sect.  74,  providing  that  unregistered  instruments  are  not  to  affect  a 
registered  purchaser ;  sect.  103,  reserving  a  case  of  "  actual  fraud  "  (e) ; 
and  sect.  128,  making  acts  or  entries  obtained  by  fraud  void  as 
between  parties  and  privies  ;  and  of  the  Act  of  1875  :  sects.  7  and  13, 
applying  to  first  registrations  ;  sects.  30  and  36,  to  transfers  for  value  ; 
sect.  49,  to  protection  for  unregistered  interests ;  sects.  6S  and  83,  to 
trustees  and  trusts;  sects.  98  and  101,  to  fraud. 

(a)  41  L.  J.  Q.  B.  (N.  S.)  200 ;  20      McGregor,  34  Sol.  Jo.  180. 

W.  E.  (Q.  B.)  314.  (d)  45  &  46  Vict.   c.   39,   s.   2  (1), 

(b)  47  &  48  Vict.  c.  187,  s.  7  (v),  Annual  Practice  (1897),  vol.  2,  p.  363. 
(vi).  (e)  As  to  meaning  of  "  actual  fraud  " 

(c)  See  as  to  this  section,  Pooley  v.  in  the  Yorkshire  Registry  Act  of  1884, 
Bosanquet,  7  C.  D.  541;  Scholfield  v.  Battison  v.  Hobson,  ante,  p.  196. 
Solomon,  52  L.  T.  679 ;  Stroneberg  v. 
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The  Act  of  1862  does  not  prohibit  notice  of  trusts  or  equities  being 
registered. 

In  the  Act  of  1875,  sect.  5,  providing  who  may  apply,  is  confined 
to  persons  having  beneficial  interests  ;  but  sect.  7,  subsect.  3,  extends 
to  others,  and  sect.  68  to  trustees,  for  or  with  power  of  sale  ;  and 
sect.  69  allows  persons  entitled  in  shares,  concurrently  or  successively, 
to  be  registered  as  "joint  "  owners  ;  while  sect.  83  precludes  registra- 
tion of  notice  of  trusts,  express  or  constructive,  or  of  ownership  of 
undivided  shares ;  and  sect.  85  extends  the  provisions  of  the  Trustee 
Act,  1850,  and  amending  Acts  to  the  registered  land,  so  that  in  some 
cases  it  is  contemplated  persons  should  be  registered  as  owners  who 
are  trustees,  or  not  absolute  beneficial  owners  of  the  registered  estate. 
If  trustees  were  registered,  it  is  presumed  the  trust  could  be  enforced 
against  them.  Sect.  33  would  preserve  this  right  in  the  case  of 
transfer  to  new  trustees,  and  the  Act  does  not  expressly  prohibit  such 
a  right  continuing  as  against  a  transferee  for  value  who  might  by 
reason  of  notice,  or  investing  trust  money  in  the  purchase,  be  in  law 
an  express  or  constructive  trustee,  unless  this  be  implied  from  the 
terms  of  sects.  30  and  33,  and  their  not  repeating  subsect.  3  of  sect.  7 
and  subsect.  4  of  sect.  13.  If  it  be  held  notice  may  affect  title,  it  may 
be  assumed  that  the  principle  of  the  cases  (ante,  pp.  187  to  197)  as 
to  land  in  a  register  county  would  be  applied  the  more  readily  to 
land  registered  under  these  Acts,  and  probably  constructive  notice,  if 
applicable,  would  be  confined  to  cases  involving  moral  blame,  as 
explained  by  Stirling,  J.,  in  Battison  v.  Hobson  (a),  in  the  Yorkshire 
Act  (ante,  p.  196). 

A  Bill  relating  to  land  transfer  has  been  before  Parliaments  in 
1893,  1894,  and  1895,  but  does  not  seem  to  have  had  any  express 
provision  as  to  notice  or  trusts,  express  or  constructive. 

A  Bill  has  been  introduced  this  session,  which  proposes  by  sect.  14 
to  repeal  subsect.  2  of  sect.  83  of  the  Act  of  1875,  which,  as  above 
noticed,  prohibits  the  registration  of  undivided  shares,  and  limits  the 
number  of  co-proprietors,  and  the  Bill  also  in  the  schedule  proposes 
to  repeal  subsect.  2  of  sect.  83,  precluding  registration  of  notices  of 
trusts,  and  to  substitute  the  following  : — "  Neither  the  registrar  nor 
any  person  dealing  with  registered  land,  or  a  charge,  shall  be  affected 
with  notice  of  a  trust,  express,  implied,  or  constructive  ;  and  refer- 
ences to  trusts  shall,  as  far  as  possible,  be  excluded  from  the  register." 
This  is  called  a  "  minor  amendment,"  and  only  inserted  in  the 
schedule. 

(a)  See  note  (e),  previous  page. 
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SIR   HARRY    PEACHY  v.  THE   DUKE    OF 
SOMERSET. 

1824.     1  Stra.  447  (a). 


Penalties  and  Forfeitures. 

A.  having  incurred  a  forfeiture  of  copyhold,  by  making  leases  con- 
trary to  the  custom  of  the  manor,  without  licence  of  the  lord,  and  by 
felling  timber,  digging  stones,  and  grubbing  up  hedges,  although  he 
offered  by  his  bill  to  make  a  recompense,  was  held  not  entitled  to 
relief  in  equity. 

The  true  ground  of  relief  against  penalties  is  from  the  original 
intent  of  the  case,  where  the  penalty  is  designed  only  to  secure 
money ;  and  the  Court  can  give,  by  way  of  recompense,  all  that  was 
expected  or  desired. 

The  plaintiff  brought  his  bill  to  be  relieved  against  a  forfeiture  of 
his  copyhold,  by  making  leases  contrary  to  the  custom  of  the  manor, 
without  licence  of  the  lord,  felling  timber,  digging  stones,  and 
grubbing  up  hedges,  offering  to  make  a  recompense  ;  and  on  the 
pleadings,  the  case  was  this : — Sir  Harry,  being  seised  of  a  copyhold 
estate  of  inheritance  of  901.  per  annum,  held  of  the  manor  of  Pet- 
worth,  of  which  the  Duke  of  Somerset  is  lord,  made  a  lease  of  part  of 
it  for  seven  years,  without  licence,  at  lol.  per  annum.  The  Duke, 
upon  this,  brings  an  ejectment  against  all  the  plaintiff's  copyhold, 
which  occasioned  the  plaintiff  to  bring  a  bill  in  his  own  and  his 
infant  son's  name,  for  relief!  The  Duke,  in  his  answer,  insisting  on 
other  causes  of  forfeiture  besides  the  making  the  lease  without 
licence,  Sir  Harry  brought  a  supplemental  bill  of  discovery  and 
relief  against  those  other  forfeitures.     Upon  the  plaintiff's  giving 

(a)  S.  0.,  Pr.  Ch.  568;  2  Eq.  Ca.  Abr.  227,  228,  PL  9  and  10. 
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judgment  in  ejectment,  subject  to  the  order  of  the  Court,  an  injunc- 
tion was  granted  ;  and  now,  upon  the  hearing,  the  case  came  out  to 
be  this  : — 

Upon  Sir  Harry's  marriage,  in  1693,  all  the  copyhold  lands  were 
surrendered  to  the  use  of  Sir  Harry  for  life,  with  remainder  to  the 
first  and  every  other  son  in  tail  male,  in  pursuance  of  an  agreement 
before  marriage  for  that  purpose  ;  but  no  admittance  was  ever  taken 
upon  that  surrender.  Before  Sir  Harry  came  into  possession,  there 
had  been  a  quarry  of  stone  in  the  freehold  adjoining  to  the  copyhold, 
and  during  Sir  Harry's  time  it  was  worked  in  the  copyhold  ;  but 
whether  it  was  first  opened  in  the  copyhold  in  the  plaintiff's  time  did 
not  appear.  The  avenue  to  the  plaintiff's  house,  which  consisted 
both  of  freehold  and  copyhold,  was  planted  with  timber  trees  by  the 
plaintiff's  father.  The  plaintiff  had  topped  those  trees  that  were  on 
the  copyhold  part  of  the  avenue,  by  which,  from  timber,  they  were 
become  pollards.  There  were  several  hedges  and  boundaries  of  lands 
upon  the  copyhold,  which  the  plaintiff  had  grubbed  up  and  destroyed  : 
but  whether  they  are  boundaries  between  copyhold  and  freehold,  or 
only  between  one  part  and  another  of  the  copyhold,  did  not  appear. 
And  in  the  year  1714,  the  plaintiff,  as  before  mentioned,  let  part  of 
the  copyhold  for  seven  years,  without  licence,  or  any  custom  of  the 
manor  to  warrant  it. 

Upon  this  it  came  in  question,  whether  any  and  which  of  these 
several  acts  are  forfeitures  at  law  :  and  if  so,  whether  any  and  which 
of  them  are  relievable  in  equity  ;  and  if  not,  Avhether  the  son's  case 
is  to  be  distinguished  from  the  father's. 

First,  whether  these  are  forfeitures  at  law,  which  were  of  four 
sorts :  the  digging  the  quarry,  the  topping  the  timber  trees,  the 
destroying  the  boundaries,  and  making  the  lease  without  licence. 

As  to  the  quarry,  the  plaintiff's  counsel  insisted,  it  was  opened 
even  upon  the  copyhold  in  his  father's  time,  and  so  purged  by  the 
admittance  ;  and  his  digging  it  since  was  but  like  the  case  of  a 
lessee,  who  may  dig  quarries  and  mines  that  were  open  at  the  time 
of  his  lease,  though  he  cannot  open  any  new  ones. 

As  to  the  topping  of  timber  trees,  which  the  plaintiff  insisted  was 
done  only  for  the  uniformity  of  his  •  walk,  and  without  design  to 
injure  the  lord,  it  was  answered,  that  it  was  voluntary  waste,  and  the 
motives  for  doing  it  are  not  material  to  the  lord. 
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As  to  the  destroying  of  the  fences,  a  case  was  cited  out  of  Litt. 
Rep.  264,  &c,  where  grubbing  up  the  fences  and  removing  the 
boundaries  upon  copyholds  were  held  to  be  forfeitures,  without  dis- 
tinguishing between  the  outward  boundaries  and  those  within  the 
copyhold,  as  it  tends  to  the  destroying  of  the  evidence  relating  to 
the  lord's  interest  in  the  estate  ;  and  it  was  said,  it  is  on  this  founda- 
tion laid  down,  1  Inst.  53,  that  though  a  tenant  might  cut  down 
wood  to  repair  fences  as  he  found  them,  yet  not  to  make  new 
fences. 

As  to  the  making  of  the  lease  without  licence,  it  was  acknowledged 
on  all  sides  to  be  a  forfeiture  at  law. 

Secondly,  the  next  question  was,  whether,  supposing  all  these  to 
be  forfeitures,  relief  was  proper  in  this  Court,  either  upon  the  general 
case  of  this  sort  of  forfeitures,  or  any  particular  equitable  circum- 
stances that  may  be  in  the  present  case. 

For  the  particular  equitable  circumstances  of  this  case,  one  was, 
that  the  steward's  deputy  engrossed  and  was  a  witness  to  the  lease. 
This  was  compared  to  the  lord's  being  privy  to  or  witness  to  such 
lease,  which  would  be  held  in  equity  as  a  permission,  a  kind  of 
licence  ;  and  it  has  been  held,  that  licence  granted  by  a  deputy 
steward  was  good.  But  answered,  that  this  rather  aggravated  the 
injury,  by  making  the  lord's  servant  a  party  in  the  confederacy  to 
injure  him. 

Another  circumstance  was  the  plaintiff's  not  having  notice  of  this 
custom.  But  this  is  not  material,  for  the  tenant  comes  in  under 
the  customs  of  the  manor,  and  is  bound  to  take  notice  of  them  ;  and 
besides,  this  is  common  law. 

But  if  those  circumstances  were  not  sufficient  to  ground  a  relief 
upon,  whether  the  general  nature  of  those  forfeitures  will  not  admit 
of  relief. 

Argument  for  the  Plaintiff. — In  favour  of  the  plaintiff  it  was 
argued  that  it  was  a  sort  of  maxim  that  all  forfeitures  were  odious. 
That  the  law  as  to  copyholds  had  become  more  fixed  in  the  last  one 
hundred  years.  That  forfeitures  were  intended  to  secure  the  lord's 
rents  and  services,  and  therefore  it  was  very  proper  for  a  Court  of 
equity  to  interpose  and  prevent  his  having  more  than  that  security. 
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Several  cases  were  cited :  Shelley  v.  Mason  (a),  in  Lord  Coventry's 
time ;    Cox  v.  Higford  (o),  Nash   v.  Lord  Derby  (c),  Cudmore  v. 
Raven  (d),  Cox  v.  Brown  (e),  Thomas  v.  Porter  (/). 

Argument  for  the  Defendant. — For  the  defendant,  these  distinc- 
tions, as  to  relief  against  forfeiture,  were  insisted  on : — 1.  Whether 
the  forfeiture  was  for  nonfeasance  or  malfeasance.  2.  Whether  the 
condition  was  annexed  by  law  or  the  party.  3.  Whether  there  were 
any  particular  circumstances  of  equity  or  not. 

As  to  the  second,  it  was  said  that  even  in  conditions  of  the 
parties  where  the  ascertaining  of  the  damage  is  not  plain  and  clear, 

the  Court  would  not  relieve  against  such  conditions  or  penalties 

that  in  cases  of  forfeiture  on  conditions  in  law,  the  Court  seldom 
relieved.  The  cases  of  Bertie  v.  Falkland  (g),  and  Hammond  v. 
Ainge  were  referred  to. 

The  third  question  related  to  the  infant  plaintiff,  whether  he  was 
in  any  better  condition  than  the  father. 

Lord  Chancellor  Macclesfield. — This  is  a  point  of  so  great 
consequence,  that  if  relief  could  be  given  in  this  Court,  it  is  strange 
it  should  not  have  been  found  out  long  ago.  The  forfeitures  in 
those  cases  arise  purely  from  the  imbecility  of  the  copyholder's  estate. 
He  was  originally  merely  tenant  at  will,  and  is  so  still  on  all  accounts 
but  as  to  the  continuance  of  his  estate.  There  have  been,  indeed, 
very  favourable  constructions  for  the  copyholder  in  that  particular, 
because  he  is  called  tenant  at  will,  secundum  consuetudinem 
manerii ;  it  has  been  held,  the  lord  cannot  determine  his  will  but 
according  to  that  custom.  The  true  meaning  of  those  words,  secun- 
dum consuetudinem  manerii,  was  not  to  bound  the  lord's  pleasure 
in  the  determination  of  his  will,  but  that  the  tenant,  as  long  as  he 
continued  tenant,  was  to  hold  his  land  under  those  terms  and  condi- 
tions which  the  custom  had  established. 

These  matters,  which  are  mentioned  as   forfeitures,  are  indeed 

(a)  5  Car.  1.  (e)  1  Ch.  E.  170. 

{b)  2  Vern.  664.  (/)  1   Ch.  Ca.  95 ;  1   Eq.   Ca.  Abr. 

(c)  2  Vern.  537.  121,  pi.  18. 

(d)  Cited  2  Vern.  664.  (g)  3  Ch.  Ca.  334. 
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limitations  of  the  estate  ;  such  as  determined  it  when  they  happen. 
Tenant  for  life  making  a  greater  estate  than  his  own,  gives  up  or 
surrenders  the  right  he  had  before,  and  yet  he  does  no  damage  to 
the  remainderman.  So,  tenant  by  copy,  taking  upon  him  to  make  a 
greater  estate  than  by  law  he  may,  and  contrary  to  the  nature  of  his 
estate,  does  by  that  determine  his  estate  ;  the  law  has  made  it  so ; 
and  what  is  there  in  this  case  to  ground  relief  upon,  and  require  me 
to  set  aside  the  law  ? 

It  is  a  hard  law,  and  therefore  the  party  must  not  be  subject  to  it ; 
but  is  not  this  directly  repealing  the  law  ? 

In  an  action  of  waste  for  recovery  of  the  place  wasted,  it  is  certain 
and  admitted  this  Court  cannot  relieve ;  and  yet  this  may  be  called 
a  very  unconscionable  thing.  But  is  it  so  to  take  advantage  of  a  law 
which  is  known  and  equal  to  all  ?  Nor  can  I  see  any  difference, 
whether  the  statutes  make  this  condition  or  the  common  law 
makes  it. 

It  is  not  sufficient  to  say,  here  is  no  damage  in  this  case,  and 
therefore  it  is  there  can  be  no  recompense  given  by  this  Court ;  for 
it  is  the  recompense  that  gives  this  Court  a  handle  to  grant 
relief. 

The  true  ground  of  relief  against  penalties  is  from  the  original 
intent  of  the  case,  xvhere  the  penalty  is  designed  only  to  secure 
money,  and  the  Court  gives  him  all  that  he  expected  or  desired ; 
but  it  is  quite  otherwise  in  the  present  case.  These  penalties  or 
forfeitures  were  never  intended  by  way  of  compensation,  for  there 
can  be  none. 

But  even  in  the  case  of  copyholds  there  are  some  cases  of  for- 
feitures intended  for  a  different  purpose  ;  as  for  non-payment  of  rent 
or  fines  ;  which  are  only  by  way  of  security  of  the  rent  or  fine  ;  and, 
therefore,  when  these  are  paid  afterwards,  with  interest,  the  money 
itself  is  paid  according  to  the  intent,  only  as  to  the  circumstance  of 
time ;  which  is  the  true  foundation  of  the  relief  which  this  Court 
gives  in  those  cases. 

Cases  of  agreements  and  conditions  of  the  party  and  of  the  law 
are  certainly  to  be  distinguished.  You  can  never  say  the  law  has 
determined  hardly,  but  you  may  that  the  party  has  made  a  hard 
bargain. 

Thus  it  stands  on  the  general  state  of  these  kind  of  forfeitures. 
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But  what  equitable  circumstances  are  there  peculiar  to  this  case  ? 
It  is  certain  there  may  be  circumstances  which  may  make  it  fit  and 
equitable  for  this  Court  to  relieve,  either  in  these  cases  or  in  actions 
on  the  Statute  of  Waste.  If  the  lord  should  give  the  tenant  encou- 
ragement, by  'parol  only,  to  pull  down  a  messuage,  and  he  did  it 
accordingly,  this  might  induce  the  Court  to  prevent  the  lord's  taking 
advantage  of  a  fraudulent  act  of  his  own.  In  the  present  case,  if  the 
lord  had  been  present  at  the  making  of  the  lease,  and  advised  it, 
relief  might  be  reasonable ;  but  the  steward's  standing  by,  or  even 
engrossing  the  lease,  is  rather  a  circumstance  against  relief,  as  it 
looks  like  a  confederacy  to  cheat  the  lord,  and  break  the  customs  of 
the  manor. 

As  to  the  other  cases  of  forfeiture  relating  to  the  quarry,  the 
topping  of  the  trees,  and  the  destroying  of  the  boundaries,  there  does 
not  enough  appear  to  determine  whether  they  are  legal  forfeitures  or 
not  (a)  ;  but  if  they  are,  I  think  they  are  all,  as  the  making  of  the 
lease  under  the  same  consideration  in  this  Court,  and  not  proper  for 
relief. 

As  to  the  infant,  his  case  does  not  seem  as  yet  ripe  for  this  Court ; 
but  it  may  be  a  question  how  far  his  equitable  interest  will  entitle 
him  to  be  secured  against  these  forfeitures. 

I  am  apprehensive  the  lord  must  always  have  such  a  tenant  upon 
his  lands  as  may  be  sufficient  to  answer  all  demands,  and  capable  of 
committing  forfeitures. 

Suppose  one  lets  a  trustee  be  admitted  for  him,  who  commits  a 
forfeiture;  no  doubt  the  estate  would  be  forfeited,  and  the  cestui  que 
trust  would  have  no  equity  against  the  lord. 

Suppose  the  trustee  should  die  without  heir,  the  lord  would  be 
entitled  by  escheat,  without  being  subject  to  the  trust  (6). 

The  person  who  is  the  legal  tenant  is  subject,  with  regard  to  that 
estate,  to  all  the  imbecilities  of  that  estate ;  if  not,  by  the  means  of  a 
trust,  a  copyhold  would  be  entirely  discharged  from  all  those  imper- 
fections it  labours  under,  and  the  lord's  interest  be  taken  away;  for 
the  lord  can  take  advantage  of  nobody's  acts  but  those  of  his  tenant. 
He  is  not  at  all  concerned  with  the  private  agreements  or  trusts  of 
the  parties. 

(a)  See  Dearden  v.  Evans,  5  Mee.  &  (b)  But  see  now,  4  &  5  Will.  4,  c. 

W.  11 ;  Hoyle  v.  Coupe,  Id.  450.  23,  ss.  2,  3. 
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In  the  present  case,  suppose  Sir  Harry  admitted  according  to  the 
surrender,  the  infant  is  then  tenant  in  remainder,  and  the  father's  act 
cannot  prejudice  the  son,  who  is  now  admitted  as  a  distinct  tenant. 
But  till  admittance  the  son  is  no  tenant ;  and  suppose,  when  he 
comes  of  age,  he  should  release  to  his  father,  there  would  be  no  occa- 
sion for  any  admittance  at  all,  but  Sir  Harry  would  continue  tenant 
upon  his  old  admittance.  The  lord  is  not  bound  to  take  notice  of 
anything  but  what  appears  on  the  Court  rolls. 

I  am,  therefore,  apprehensive  it  will  be  a  hard  case  to  relieve  the 
son.  But  I  agree  that,  if  the  lord's  fine  for  admittance  be  paid, 
though  there  was  no  actual  admittance,  since  the  lord  received  all 
the  advantage  that  could  be  had  from  the  admittance,  it  might  be  a 
good  reason  for  relieving  the  son ;  and  then  it  might  be  proper,  per- 
haps even  now,  for  the  son  to  bring  a  bill  against  his  father  and  the 
lord,  in  order  to  have  his  father  admitted  pursuant  to  the  surrender. 
But  it  does  not  appear  whether  the  fine  was  paid. 

I  should,  therefore,  for  these  reasons,  dismiss  the  bill  absolutely. 
But  since  the  points  of  law  are  disputed  as  to  all  the  forfeitures, 
excepting  the  making  of  the  lease,  which  concern  other  parts  of  the 
copyhold,  and  since  judgment  in  ejectment  is  given,  which  would 
take  in  other  lands  as  well  as  those  comprised  in  the  lease,  I  think 
the  bill  should  be  retained  till  the  points  of  law  are  tried  at  law  upon 
the  ejectment,  which  the  plaintiff  shall  immediately  receive  decla- 
rations in,  and  plead  to  trial. 

As  to  costs,  they  shall  wait  the  event  of  the  trial ;  and,  as  to  them, 
I  think  the  equity  of  them  will  depend  upon  the  issue  of  that ;  if 
the  plaintiff  recovers  there,  he  should  pay  costs  here,  because  he  had 
no  occasion  to  come  into  this  Court,  excepting  as  to  the  discovery. 
If  the  Duke  gets  the  better,  I  think,  as  this  is  a  point  of  equity  that 
has  not  been  fully  settled  before,  and  in  such  case  it  is  natural  for  a 
man  to  struggle  the  most  to  retain  his  estate,  it  would  be  too  hard 
to  make  him  lose  his  estate  and  pay  costs  likewise. 

As  to  the  infant,  I  will  not  dismiss  the  bill  absolutely,  but  without 
prejudice,  because,  being  an  infant,  he  may  not  have  made  the  best 
of  his  case. 
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Penalty  when  Relieved  Against. 

Where  the  penalty  of  a  bond  is  only  to  secure  the  enjoyment  of  a 
collateral  object,  equity  will  grant  an  injunction  against  a  suit  for  the 
recovery  of  it,  and  an  issue  quantum  damnificatus,  to  try  the  real 
damage. 

Upon  showing  cause  why  an  injunction  should  not  be  dissolved, 
the  case  appeared  to  be  thus  :  That  the  plaintiff  and  defendant  were 
partners  in  the  Chapter  Coffee-house,  and,  upon  entering  into  the 
partnership,  it  had  been  agreed  that  the  business  should  be  con- 
ducted entirely  by  the  plaintiff,  but  that  the  defendant  should  have 
the  use  of  a  particular  room  in  the  house  whenever  he  thought 
proper.  And,  in  order  to  enforce  this  agreement,  a  bond  was  entered 
into  by  the  plaintiff  to  the  defendant  in  the  penalty  of  5001.  After 
some  time,  the  defendant  demanded  the  use  of  the  room,  and  being 
refused  brought  an  action  for  the  penalty  of  the  bond.  Plaintiff  filed 
this  bill,  praying  an  issue  to  try  quantum  damnificatus,  and  an 
injunction  in  the  meanwhile.  He  obtained  an  injunction  till  answer 
or  further  order ;  and  the  answer  being  now  come  in,  the  only  ques- 
tion, in  respect  to  continuing  the  injunction  till  the  hearing,  was 
whether  the  penalty  of  the  bond  was  merely  intended  as  a  security 
for  the  enjoyment  of  the  room,  or  in  the  nature  of  assessed  damages 
between  the  parties. 

Mr.  Scott  and  Mr.  Harvey,  for  the  defendant,  contended  the 
injunction  ought  to  be  dissolved,  and  the  defendant  permitted  to 
have  his  remedy  upon  the  bond.  It  was  impossible  a  jury,  upon  an 
issue  of  quantum  damnificatus,  could  assess  any  other  damages 
than  those  already  assessed  by  the  parties  themselves.  They 
referred  to  the  case  in  the  H.  L.,  where  51.  per  acre  penalty  for 
T>lou<rhiner  up  meadow  land  was  reserved  in  a  lease,  and  the  Court  of 
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Chancery  having  relieved  against  the  penalty,  and  directed  an  issue 
to  try  the  actual  damage,  the  decree  was  reversed  (a). 

Lord  Chancellor  Thurlow  said,  the  only  question  was,  whether 
this  was  to  be  considered  as  a  penalty  or  as  assessed  damages.  The 
rule  that,  where  a  penalty  is  inserted  merely  to  secure  the  enjoy- 
ment of  a  collateral  object,  the  enjoyment  of  the  object  is  considered 
as  the  principal  intent  of  the  deed,  and  the  penalty  only  as  acces- 
sional,  and  therefore  only  to  secure  the  damage  really  incurred,  is  too 
strongly  established  in  equity  to  be  shaken.  This  case  is  to  be 
considered  in  that  light.  The  injunction  must  be  continued  till  the 
hearings 
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1.  Generally. 

Lord  Macclesfield,  in  the  principal  case  of  Peachy  v.  Duke  of 
Somerset,  puts  the  jurisdiction  of  equity  to  give  relief,  in  cases 
where  forfeitures  or  penalties  might  be  insisted  upon  at  law,  on  the 
only  foundation  upon  which  it  could  properly  be  maintained,  viz., 
that  the  true  ground  of  relief  is  from  the  original  intent  of  the 
case,  where  the  penalty  was  designed  only  to  secure  money,  and  the 
Court  could  give  a  party,  by  way  of  recompense,  all  that  he  expected 
or  desired.  The  principal  case,  however,  of  Sloman  v.  Walter, 
shows  that  the  jurisdiction  of  equity  was  not  of  so  limited  a  nature, 
but  was    extended  to  cases  where   the  penalty  was  inserted,  not 

(a)  Eolfe    v.    Peterson,    2    Brown's      Atk.  190,  and  Tall  v.  Byland,  1   Ch. 
Pari.  Cases,  470,  Toml.  edit.,  and  also      Ca.  183. 
cited,  Boy  v.  The  Duke  of  Beaufort,  2 
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merely  to  secure  the  payment  of  money,  but  the  performance  of 
some  collateral  act.  The  origin  of  the  doctrine  is  probably  to  be 
attributed  to  those  cases  in  which  relief  was  given  originally  with 
reference  to  non-payment  of  money  at  the  specified  time  ;  the  Court 
holding  that,  by  the  payment  of  interest,  the  party  was  put  in  just 
the  same  state  as  if  the  principal  had  been  paid  at  the  time  stipu- 
lated ;  though,  as  was  said  by  Eldon,  C,  in  condemnation  of  the 
doctrine,  "  The  failure  of  the  payment  at  the  time  may  be  attended 
with  mischievous  consequences,  that  never  can  be  cured  in  a  rational 
sense  by  subsequent  payment,  with  the  addition  of  interest "  (a). 

The  authorities  show  that  Courts  of  equity  only  granted  relief  in 
cases  of  penalties  and  forfeitures  when  they  were  able  to  give  com- 
pensation in  lieu  thereof,  and  in  such  cases  only  they  treated  stipu- 
lations in  contracts  for  penalties  or  forfeitures  as  unessential.  By 
the  Judicature  Act,  1873  (6),  law  and  equity  are  to  be  concurrently 
administered  in  all  the  Divisions  of  the  High  Court,  and  the  rules  of 
equity,  where  there  is  any  conflict  or  variance  with  the  rules  of  the 
Common  Law,  are  to  prevail  (c). 

Another  principle  illustrated  by  the  authorities  on  this  subject, 
some  of  which  are  given  later,  is,  that  where  a  man  covenants  to  do 
or  to  abstain  from  doing  an  act,  and  that  if  he  breaks  his  covenant 
he  will  pay  a  sum  either  by  way  of  penalty  or  liquidated  damages, 
he  cannot  avoid  performance  of  his  contract  by  paying  the  money,  as 
equity,  considering  the  intention  of  the  parties,  regards  the  thing 
agreed  to  be  done  or  not  to  be  done  as  the  true  object  of  the  cove* 
nant,  and  considers  that  the  agreement  to  pay  money  does  not  give 
an  option,  but  is  merely  to  secure  the  performance  of  the  true 
object  (d). 

2.  On  what  Breaches  the  Court  will  generally  grant  Relief. 
Bonds. — The  most  familiar,  and  perhaps  earliest  case,  in  which 
equity  gave  relief  against  penalties,  was  in  the  case  of  a  penalty  to  a 
common  bond,  the  meaning  of  inserting  which  is  evidently  to  secure 
the  payment  of  the  principal  and  interest ;  but  the  interference  of 
equity  in  relieving  from  the  penalty  in  such  case  was  rendered  un- 
necessary by  8  &  9  Will.  3,  c.  11,  and  4  &  5  Anne,  c.  16,  ss.  12  and 
13,  by  which  the  contract  was  in  effect  rendered  incapable  of  being 

(a)  Eeynolds  v.  Pitt,  19  V.  140.  (d)  For  an  illustration  of  this  prin- 

ts 36  &  37  Vict.  c.  66,  s.  24,  s.s.  4  ;       ciple,     see    judgment     of    Lord     St 

s.  25,  s.s.  11.  Leonards  in  French  v.  Eecale,  2  Dr.  & 

(c)  Trower  on  Prevalence  of  Equity,       W.  274  ;  and  per  Lord  Hardwiche  in 

P-  *°-  Howard  v.  Hopkyns,  2  Atk.  370. 
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enforced,  even  at  law,  to  the  extent  of  the  penalty  ;  but  the  debtor 
was  discharged  on  paying  principal,  interest,  and  costs  (a). 

The  same  principle  has  been  applied  where  a  penalty  was  inserted 
in  a  contract  to  secure  the  payment  of  purchase-money  (b). 

The  25th  section  of  the  Common  Law  Procedure  Act,  1860  (c), 
(repealed  by  the  Statute  Law  Revision  Act,  1883,  46  &  47  Vict. 
c.  49,  but  see  sect.  7  as  to  application  of  repealed  enactment  to  local 
Courts),  permitted  payment  into  Court  to  be  pleaded  by  leave  of  the 
Court  or  a  Judge  in  any  action  on  a  bond,  "which  had  a  condition 
or  defeasance  with  a  penalty"  to  make  void  the  same  upon  payment 
of  a  lesser  sum  at  a  day  or  place  certain. 

This  enactment,  however,  did  not  apply  to  an  action  brought  on  a 
bond,  conditioned  to  be  void  upon  payment  of  a  lesser  sum  by 
instalments  (d). 

Courts  of  equity,  in  allowing  redemption  of  mortgages  at  any  time, 
as  expressed  in  the  maxim  "  once  a  mortgage  always  a  mortgage," 
applied  the  same  principle.  This  is  expressed  by  Lord  Hatherley 
thus  : — "  Where  there  is  a  debt  actually  due,  and  in  respect  of  that 
debt  a  security  is  given,  be  it  by  way  of  mortgage,  or  be  it  by  way  of 
stipulation  that  in  case  of  its  not  being  paid  at  the  time  appointed  a 
larger  sum  shall  become  'payable,  and  be  paid,  in  either  of  these 
cases  equity  regards  the  security  that  has  been  given  as  a  mere 
pledge  for  the  debt,  and  it  will  not  allow  either  a  forfeiture  of  the 
property  pledged,  or  any  augmentation  of  the  debt  as  a  penal  pro- 
vision, on  the  ground  that  equity  regards  the  contemplated  forfeiture 
which  might  take  place  at  law  with  reference  to  the  estate  as  in  the 
nature  of  a  penal  provision,  against  which  equity  will  relieve  when 
the  object  in  view,  viz.,  the  securing  of  the  debt,  is  attained,  and 
regarding  also  the  stipulation  for  the  payment  of  a  larger  sum  of 
money,  if  the  sum  be  not  paid  at  the  time  it  is  due,  as  a  penalty  and 
a  forfeiture  against  which  equity  will  relieve  "  (e). 

Where,  as  in  the  principal  case  of  Sloman  v.  Walter,  the  intent  of 
the  insertion  of  a  penalty  in  an  instrument  was  merely  to  secure  the 
performance  of  some  collateral  act  or  undertaking,  the  bill  has  been 

(a)  As  to  payment  into  Court  with  (d)  Preston  v.  Dania,  8  Ex.  19,  and 
respect  to  breaches,  E.  S.  C.  (1883),      cases  there  cited. 

0.  22,  r.  1.  (c)   Per    Lord    Hatherley,     C,     in 

(b)  See  Re  Dagenham  (Thames)  Dock  Thompson  v.  Hudson,  4  L.  E.  H.  L. 
Company,  Ex  p.  Hulse,  8  Ch.  1022;  15;  see  also  Lady  Holies  v.  Wyse,  2 
and  see  Hatton  v.  Harris,  (1892)  A.  C.  Vern.  317 ;  Strode  v.  Parker,  lb.  316  ; 
547.  Nicholls    v.   Maynard,    3    Atk.    519; 

(c)  23  &  24  Vict.  c.  126.  Wallis  v.  Smith,  21  C.  D.  243. 
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retained,  and  an   issue   quantum  damnificatus  directed,  and  relief 
granted  upon  payment  of  the  damages  as  assessed  by  a  jury  (a). 

The  cases  of  conditions  for  payment  of  a  larger  sum  on  non- 
payment of  a  smaller  sum  at  a  given  date,  and  cases  of  stipulations 
for  payment  of  a  higher  rate  of  interest  on  unpunctual  payment  of  a 
lower  rate,  are  discussed  later  in  treating  of  the  difference  between 
penalties  and  liquidated  damages,  p.  265,  mfra 

Covenants  in  Leases.- A  good  instance  of  how  equity  acts  in 
giving  relief  against  forfeiture  is  given  by  the  cases  of  relieving 
against  breaches  of  covenant  in  leases. 
&Much  of  the  modern  law  as  to  this  is  contained  in  the  Conveyancing 
Acts  (for  which  see  post,  p.  283),  except  as  to  relief  against  forfeiture 
in  cases  of  non-payment  of  rent  and  of  assigning  the  lease  or  sub- 

^Before    the    Judicature  Act,   1873,  applications  were  frequently 
made  to  Courts  of  equity  for  relief  to  restrain  actions  of  ejectment. 
From  an  early  period  relief  was  granted  in  case  of  forfeiture  for  non- 
payment   of  rent,  which  relief  was  regulated  by  st atute    first Jby 
4  Geo  4,  and  then  by  the  Common  Law  Procedure  Acts,  1852-1860 
the  effect  of  which  is  treated  later,  p.  262,  infra.     In  the  cases  of 
forfeiture  for  other  breaches  the   early  authorities  seem   somewhat 
contradictory  (6).     They  are  discussed  by  Lord  Erslune  in  Sanders 
v  Pope  (c),  and  by  Eldon,  C,  in  Hill  v.  Barclay  (d)  and  Reynolds 
v  Pitt  (e)      In  Sanders  v.  Pope  relief  was  granted  against  forfeiture 
to  a  lessee  of  a  public-house  for  not  laying  out  a  particular  sum  m 
repairs  within  a  given  time.     Lord  Erskine,  in  granting  the  relief, 
said  that  the  early  cases  established  that  the  Court  had  jurisdiction 
to  grant  relief  in  all  cases  where  compensation  could  be  given,  even 
though  the  breach  was  wilful. 

Eldon  C,  in  Hill  v.  Barclay,  distinguished  that  case  from 
Sanders  v.  Pope,  on  the  ground  that  in  the  latter  case  there  had 
been  no  demand  or  notice  given  to  repair,  but  he  disapproved  of 
the  doctrine  that  relief  could  be  given  in  a  case  of  wilful  default. 
And  in  a  case  in  the  Exchequer  (/),  which  must  be  considered  as  dis- 
tinctly overruling  Sanders  v.  Pope,  it  was  held,  after  an  elaborate 
consideration  of  the  authorities  by  Richards,  B.,  Graham,  B,  and 

(a)Hardy  .Martin,  1  Bro  Ch.  419;  (c)  ^jun.  ^ 

and  see  S.  C,  1   Cox,  26  ;    Benson  v.  (d)  18  V.  ]un^  ob, 

Gibson,    3    Atk.    395;    Errington    •.      jun.  402, 11  B.B.  U7. 

^'^"Ldlora    and  ft  B—e ,«,  ,  Price, 

Tenant,  1393  edit.,  p.  347. 
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Thompson,  C.B.,  dissentiente  Wood,  B.,  that  a  lessee  who,  in  breach 
of  a  covenant,  had  omitted  to  lay  out  a  specific  sum  of  money  in  a 
given  time,  was  not  entitled  to  relief  in  equity  (a). 

In  Barrow  v.  Isaacs  (b),  Kay,  L.J.,  says  :  "  And  since  the  deci- 
sion of  Lord  Eldon,  in  Hill  v.  Barclay,  it  has  always  been  held  that 
equity  could  not  relieve  merely  on  the  ground  that  it  could  give 
compensation  upon  breach  of  any  covenant  in  a  lease  except  the 
covenant  for  payment  of  rent." 

As  to  relief  on  breach  of  a  covenant  to  insure,  relief  was  provided 
for  by  the  Acts  22  &  23  Vict.  c.  35  (c),  and  23  &  24  Vict.  c.  126,  s.  3  (d). 

In  Mr.  Wood  fall's  book  on  Landlord  and  Tenant,  it  is  stated  that, 
excepting  the  cases  of  non-payment  of  rent  and  of  failure  to  insure, 
the  result  of  the  modern  cases  appears  to  be  that,  until  1882, 
accident  and  surprise  afford  the  only  instances  in  which  relief  was 
given,  and  that  the  fact  that  a  landlord  gained  ever  so  large  an 
improved  value  by  insisting  on  the  forfeiture  was  not  taken  into 
account  (e). 

As  to  covenants  against  assigning  or  sub-letting,  see  infra,  p.  279. 

From  a  very  early  period  equity  would,  at  any  indefinite  time 
after  a  tenant  had  incurred  forfeiture,  and  been  ejected  for  non- 
payment of  rent  at  a  particular  time,  under  a  stipulation  in  his 
lease,  relieve  him  upon  his  paying  to  the  lessor  the  rent  accrued  due, 
interest,  and  costs,  upon  this  principle,  that  as  the  right  of  entry 
was  intended  merely  as  a  security  for  the  rent,  the  lessor  thereby 
received  full  compensation,  and  was  put  in  the  same  situation  as  if 
the  rent  had  been  paid  to  him  when  it  was  originally  due.  Mr. 
Woodfall  thus  sums  up  the  statute  law  : — 

"Relief  to  a  lessee  from  forfeiture  for  non-payment  of  rent  is  now 
regulated  by  the  Common  Law  Procedure  Acts,  1852  (/)  and  1860  (</). 

"  By  sect.  210  of  the  Act  of  1852,  where  a  half  year's  rent  is  in 
arrear,  and  a  writ  in  ejectment  has  been  served,  it  is  provided  that 
unless  the  tenant  shall  proceed  for  relief  in  equity  within  six  months 
after  execution,  he  should  be  '  barred  and  foreclosed  from  all  relief 
or  remedy  in  law  or  equity;'  by  sect.  211,  that  the  tenant  shall  not 

(a)  See  Hughes  v.  Metropolitan  E.  1881. 
C,  2  App.  Cas.  439;    and  as  to  the  (d)  C.  L.  P.  Act,  1860,  s.  2,  is  re- 
measure  of  damages,  see  Conquest  v.  pealed  by  Con.  Act,  18S1. 
Ebbetts,  (1896)  A.  C.  490.  (e)  Woodfall,  Landlord  and  Tenant 

(6)  (1891)  1  Q.  B.  417,  at  p.  425.  (1893),  p.  348. 

(c)  Law    of    Property   Amendment  (/)  15  &  16  Vict.  c.  76. 

Act,  sects.  4 — 9,  repealed  by  Con.  Act,  (g)  23  &  24  Vict.  c.  126. 
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have  relief  without  payment  of  rent  and  costs  ;  and  by  sect.  212,  that 
the  tenant  may  stay  proceedings  at  any  time  before  trial  by  paying 
the  rent  and  costs. 

"Sect.  1  of  the  Common  Law  Procedure  Act,  1860,  extended  these 
provisions  by  allowing  the  Court  or  a  Judge  to  give  relief  in  a  sum- 
mary manner,  either  before  or  after  the  trial,  up  to  and  within  the 
six  months  after  execution  executed." 

The  effect  of  this  section  was,  that  the  jurisdiction  of  Courts  of 
Common  Law  with  regard  to  granting  relief  in  the  case  of  forfeiture 
for  non-payment  of  rent  was  enlarged,  and  assimilated  to  that  exer- 
cised by  Courts  of  equity. 

A  lessee  applying  to  redeem  a  lease,  which  had  become  forfeited  at 
law  by  non-payment  of  rent,  was  not  required  before  the  hearing  to 
pay  into  Court  the  arrears  of  rent  or  costs  at  law,  if  no  injunction  was 
granted  until  the  hearing,  and  the  lessor  was  in  possession  (a). 

Where,  however,  the  suit  to  redeem  the  lease  was  brought  by  the 
personal  representatives  of  the  lessee,  evidence  having  been  given 
tending  to  show,  that  the  lessee  in  his  lifetime  was  insolvent,  and 
had  committed  breaches  of  covenant,  and  that  his  estate  was  also 
insolvent,  the  Court  directed  an  issue  to  try  whether  other  breaches 
of  covenant  had  been  committed  or  waived,  but  imposed  it  as  a  term 
upon  the  plaintiff  that  he  should  personally  pay  into  Court  the  costs 
at  law  and  the  arrears  of  rent  due  at  the  time  the  lessor  sued  out  his 
writ  of  possession  (6). 

If  the  lessor  was  proceeding  at  law,  not  merely  on  account  of  the 
non-payment  of  rent,  but  also  for  the  breach  of  other  covenants, 
against  the  breach  of  which  equity  did  not  relieve,  he  could  only  be 
restrained  from  proceeding  for  a  breach  of  covenant  for  non-payment 
of  rent,  but  he  would  be  allowed  to  proceed  on  any  other  covenant 
against  the  breach  of  which  the  Court  did  not  relieve  (c). 

If  the  lessor  could  prove  any  breaches  of  covenant  by  the  lessee 
other  than  that  for  the  payment  of  rent,  if  breaches  of  such  other 
covenants  were  proved,  for  which  the  lessee  might  have  been  ejected, 
the  Court  would  not  relieve  against  the  breach  of  covenant  for  pay- 
ment of  rent  (d). 

A  Court  of  equity  would  relieve  a  lessee  from  a  forfeiture  by  non- 
payment of  rent,  where  there  was  a  proviso,  that  in  that  case  the 

(«)  Bowser  v.  Colby,  1  Ha.  109.  Swanton  v.  Biggs,  Beat.  170. 

(&)  Bowser  v.  Colby,  supra.  (d)  Bowser  v.  Colby,  supra ;  Home 

(c)  Wadman  v.  Calcraft,  10  V.  jun.  v.  Thompson,  Sausse  &  Scul.  615. 
67 ;  Davis  v.  West,   12  V.  jun.   475  ; 
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lease  should  be  void,  as  well  as  where  there  was  a  mere  power  of 
re-entry  (a). 

Under  the  old  law,  when  a  lease  was  forfeited  for  non-payment  of 
rent,  the  Court  used  to  consider  that  the  only  way  relief  could  be 
given  was  by  creating  a  new  lease  (b)  ;  and  where  the  mesne  lessor 
forfeited  his  lease  for  non-payment  of  rent,  and  afterwards  took  a 
new  lease  from  the  lessor,  he  might  compel  his  under-lessee  to  take  a 
new  lease  for  so  much  of  the  term  as  was  unexpired,  with  the  same 
covenants  as  in  the  old  lease. 

This  form  of  relief,  however,  was  rendered  unnecessary  by  the  212th 
sect,  of  the  C.  L.  Procedure  Act,  1852  (c)  (in  effect  re-enacting  the  4th 
sect,  of  4  Geo.  2,  c.  28),  to  which  reference  has  been  made,  which  enacts 
that, — "  If  the  tenant  or  his  assignee  do  or  shall,  at  any  time  before 
the  trial  in  such  ejectment,  pay  or  tender  to  the  lessor  or  landlord, 
his  executors  or  administrators,  or  his  or  their  attorney  in  that  cause, 
or  pay  into  the  Court  where  the  same  cause  is  depending,  all  the 
rent  and  arrears,  together  with  the  costs,  then  and  in  such  case  all 
further  proceedings  on  the  said  ejectment  shall  cease  and  be  discon- 
tinued; and  if  such  lessee,  his  executors,  administrators,  or  assigns 
shall,  upon  such  proceedings  as  aforesaid,  be  relieved  in  equity,  he 
and  they  shall  have,  hold,  and  enjoy  the  demised  lands  according  to 
the  lease  thereof  made,  without  any  new  lease." 

And  it  seems  that  even  in  the  case  of  copyholds,  where  the  for- 
feitures are  intended  for  a  different  purpose,  as  for  non-payment  of 
rent  or  fines,  which  are  only  by  way  of  security  for  the  rent  or  fines, 
when  these  are  paid  afterwards,  w7ith  interest,  the  money  itself  being 
paid  according  to  the  intent,  save  as  to  the  circumstance  of  time, 
equity  acting  according  to  its  ordinary  principles  would  relieve 
against  forfeiture  (d). 

Where  in  an  action  of  ejectment  upon  a  forfeiture  by  non-payment 
of  rent  the  plaintiff  obtains  judgment,  but  without  costs,  the  defen- 
dant may  obtain  relief  from  forfeiture  under  the  Common  Law 
Procedure  Act,  1860  (e),  without  being  required  to  pay  any  costs 
other  than  those  of  the  summons  for  relief  (/). 

As  to  specific  performance  in  case  in  which  a  forfeiture  has  been 
incurred  by  a  lessee,  see  infra,  p.  272. 

The  law  relating  to  re-entry  or  forfeiture  or  relief  in  case  of  non- 

(a)  Bowser  v.  Colby,  supra.  (d)  See  Peachy  v.  Duke  of  Somerset, 

(b)  Taylor  v.  Knight,  4  Yin.  Abr.,       ante. 

Chanc.  Y.   pi.   31,  p.  406;  Bowser  v.  (e)  23  &  24  Yict.  c.  126,  s.  1. 

Colby,  1  Ha.  130.  (/)  Croft  v.  The  London  &  County 

(c)  15  &  16  Yict.  c.  76.  Banker's  Co.,  14  Q.  B.  D.  347. 
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payment  of  rent  is  not  affected   by  the  Conveyancing  and  Law  of 
Property  Act,  1881.     See  sect.  14,  s.s.  8,  and  infra,  p.  283. 

3.   Distinction  between  Penalties  and  Liquidated  Damages. 

As,  on  the  one  hand,  a  Court  of  equity  would  give  a  person  relief 
against  a  penalty,  where  it  was  only  intended  to  secure  the  perform- 
ance of  the  contract,  so,  on  the  other  hand,  it  would  not  permit  him 
to  resist  specific  performance  of  the  contract,  by  electing  to  pay  the 
penalty.  Where,  however,  the  real  intent  of  the  contract  was,  that  a 
person  might,  if  he  chose,  do  certain  acts,  upon  payment  of  an 
additional  sum  of  money,  as  in  such  case,  the  agreement  for  payment 
of  an  additional  sum  was  not  intended  to  secure  the  performance  of 
any  other  contract,  but  was  a  contract  which  the  parties  were  at 
liberty  to  make,  a  Court  of  equity  would  neither  relieve  him  from 
payment  of  the  additional  sum  agreed  upon,  on  doing  such  acts, 
although  it  might  bear  the  appearance  of  a  penalty,  nor,  on  the  other 
hand,  would  it  compel  him  to  abstain  from  them. 

Thus  where  an  option  is  given  to  lessors  to  re-enter  if  they  please, 
in  case  of  a  breach  of  a  covenant,  or  if  they  prefer  not  to  re-enter,  to 
require  the  lessees  to  pay  an  increased  rent,  the  lessor  may  exercise 
the  option  either  by  insisting  on  the  forfeiture  or  on  the  payment  of 
the  increased  rent  (a). 

But  in  cases  in  which  there  is  no  such  option,  the  question  whether 
the  sum  mentioned  in  an  agreement  to  be  paid  for  a  breach  is  to  be 
treated  as  a  penalty,  or  as  liquidated  and  ascertained  damages  is  a 
question  of  law  to  be  decided  by  the  Judge  upon  a  consideration  of 
the  whole  instrument  (6).  Sometimes  the  instrument  itself  shows 
the  nature  of  the  payment,  as  in  the  case  of  bonds,  supra,  p.  259. 
In  other  cases  the  question  does  not  depend  upon  the  mere  use  of 
the  terms  "  penalty,"  or  "liquidated  damages  "  (c),  but  is  decided  on 
recognised  rules  of  construction  that  have  been  established  by  the 
authorities.     Thus, 

(1)  Where   a  larger  sum   is   agreed  to  be  paid  on   the   non-pay- 

(a)  Weston     v.     Manager    of     the  (c)  See  judgment  of  Bramwell,  B., 

Metropolitan    Asylum  District,   9    Q.  Betts  v.  Burch,  4  H.  &  N.  511 ;    and 

B.  D.  404,  8  Q.  B.  D.  387.  see  Galsworthy  v.  Strutt,  1  Ex.  659; 

(6)  Magee  v.  Lavell,  L.  B.  9  C.  P.  Jones  v.  Green,  3  G.  &  J.  298 ;  Cole 

107;  Elphinstone  v.  Monkland,  &c,  v.  Sims,  5  De  G.  M.  &  G.  1 ;  and  see 

Co.,  11  App.  Cas.  332  ;  Ex  p.  Capper,  Finch   v.    Earl   of   Salisbury,    Cas.  t. 

4  C.  D.  724 ;  Wallis  v.  Smith,  21  C.  D.  Finch,  212  ;  Chilliner  v.  C,  2  V.  528  ; 

243;    Weston   v.   Metropolis,    &c,    9  Bonsall  v.   Byrne,   1    Ir.    C.  L.   573; 

Q.  B.  D.  504;  Wilson  v.  Love,  (1896)  Parfitt  v.  Chambre,  15  Eq.  36;  Lea  v. 

1  Q.  B.  p.  630.  Whi taker,  8L.  E.  C.  P.  70. 
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ment  of  a  debt  or  liquidated  money  demand  it  is  presumptively 
a  penalty,  since  no  damages  other  than  nominal  are  recoverable 
for  the  retention  of  a  debt  (a).  Thus,  in  Re  Dagenham  Dock(b) 
a  company  agreed  with  a  landowner  to  purchase  a  piece  of  land 
for  4,000 J.,  of  which  2,000?.  was  to  be  paid  at  once  and  the 
remaining  2,000?.  on  a  day  named,  with  a  proviso  that  if  the  whole  of 
the  2,000?.  with  interest  was  not  paid  off  by  that  day,  in  which 
respect  time  was  to  be  of  the  essence  of  the  contract,  the  vendors 
might  repossess  the  land  as  of  their  former  estate  without  any 
obligation  to  repay  any  part  of  the  purchase  money.  Held,  affirming 
the  decision  of  the  M.R.,  that  this  stipulation  was  in  the  nature  of  a 
penalty  from  which  the  company  was  entitled  to  be  relieved  on 
payment  of  the  balance  of  the  purchase  money  with  interest. 

But  the  reservation  in  an  agreement  of  a  right  to  have  full 
payment  of  money  actually  due  on  an  existing  contract,  should  there 
be  a  failure  to  pay  a  smaller  sum  on  a  day  certain,  cannot  be  treated 
as  a  penalty  (c).  So  in  a  mortgage  bond  given  to  secure  the  due 
payment  by  instalments  of  a  sum  due,  a  provision  making  the  total 
sum  due  enforceable  on  any  default  is  not  to  be  considered  a 
penalty  (d). 

An  instance  of  an  application  of  the  principle  is  shewn  by  the 
ordinary  rule  in  mortgages,  that  a  proviso  for  increasing  the  rate  of 
interest  on  non-punctual  payments  is  not  allowed  as  being  a  penalty, 
but  a  proviso  for  reduction  from  the  rate  first  stipulated  on  punctual 
payment,  and  in  default  at  the  original  rate  is  a  good  agreement  (e). 

(2)  Where  in  cases  dealing  with  a  single  condition,  a  fixed  sum  is 
agreed  to  be  paid  on  a  breach  of  contract  of  uncertain  value,  it  is 
presumptively  liquidated  damages  and  not  a  penalty  (/). 

The  principle  underlying  this  rule  is  thus  stated  by  Tindal,  C.J., 
in  Kemble  v.  Farren,  supra  :  "  There  is  nothing  illegal  or  unreasonable 
in  the  parties  by  their  mutual  agreement  settling  the  amount  of 
damages,  uncertain  in  their  nature,  at  any  sum  upon  which  they  may 
agree.     In  many  cases,  such  an  agreement  fixes  that  which  is  almost 

(a)  Kemble  v.  Farren,  6  Bing.  14S.  (d)  "Wallingford  v.  Mutual  Society, 
See  remarks  of  Jessel,  M.R.,  on  this      L.  E.  5  App.  Cas.  685. 

doctrine  in  Wallis  v.  Smith,  21  C.  D.,  (e)  Ponis  v.  Maynard,  3  Atk.  519; 

p.  257.  Attwood  v.  Taylor,  1  Mac.  &  G.  279  ; 

(b)  8  Ch.  1022.  See  Dickson  v.  Thompson  v.  Hudson,  L.  R.  4  H.  of  L-. 
Lough,  18  L.  R.  Ir.,  518,  a  case  of  1,  15;  Union  Bank  of  London  v. 
double  rent.  Ingram,  16  C.  D.  53  ;  50  L.  J.  Ch.  74. 

(c)  Thompson  v.  Hudson,  L.  R.  4  ;  (/)  See  per  Parke,B.,  in  Galsworthy 
H.L.I;  Ford  v.  Chesterfield,  19  B.  v.  Strutt,  1  Ex.  665 ;  Sainter  t\  Fergu- 
429.  son,  7  C.  B.  716. 
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impossible  to  be  accurately  ascertained,  and  in  all  cases  it  saves  the 
expense  and  difficulty  of  bringing  witnesses  to  that  point." 

Thus,  where  in  building  contracts  there  is  a  stipulation  for  payment 
of  a  fixed  sum  for  each  week  or  day's  delay  in  completion,  the  sum 
may  be  recoverable  as  liquidated  damages  (a). 

So  where  in  a  contract  to  deliver  5,000  tons  of  rails  between  15th 
January  and  15th  May,  and  in  the  event  of  the  contractors  exceeding 
the  time  of  delivery  that  they  should  pay  7s.  U.  per  ton  per  week. 
It  was  held  that,  on  their  failing  to  complete  until  September,  they 
must  pay  the  stipulated  tine  per  ton  from  the  15th  May  (b). 

And  in  leases  where  the  lessee  covenants  not  to  do  an  act,  as  to 
plough  pasture  land,  or  to  cease  to  reside  on  the  premises,  but  if  he 
does&to  pay  an  additional  rent,  a  Court  of  equity  will  look  upon  the 
additional  rent  as  liquidated  damages  and  not  as  a  penalty  (c). 

It  seems,  however,  that  where  there  is  not  only  a  stipulation  that 
an  increased  rent  is  to  be  paid  upon  certain  acts  being  done  by  the 
tenant,  but  also  that  his  interest  shall  be  forfeited,  the  sum  so 
stipulated  to  be  paid  will  be  considered  as  a  penalty  and  not  liquidated 

damages  (d). 

In  agreements  for  the  sale  of  a  business  containing  covenants 
againstcarrying  on  a  similar  business  within  certain  limits,  on  breach 
of  which  a  certain  sum  is  to  be  paid,  the  sum  has  been  held  to  be 
recoverable  in  full  as  being  liquidated  damages  (e).  And  in  a  recent 
case  where  a  public-house  keeper  agreed  to  pay  his  lessor  501.  if 
convicted  of  contravening  the  Licensing  Act,  the  50L  was  held  to  be 
liquidated  damages  (/). 

The  principle  governing  all  these  cases  is  that  the  sum  is  recover- 
able for  the  breach  of  a  condition  of  uncertain  value. 

(a)  Jones  v.  St.  John's  Coll.,  Oxford,  Sainter  v.  Ferguson,  1  Mac.  &  G.  286, 
LB  6  Q.  B.  115,  40  L.  J.  Q.  B.  80;  7  C.  B.,  716;  Cass  v.  Thompson  o 
Law',.  Redditch,  (1892)  1  Q.  B.  127  ;  W.  E.  289;  Garrard  v.  O'BeiUy,  3  Dr. 
but  see  Be  Newman,  4  C.  D.  724,  46  &  War.  414  ;  Hurst  «.H.;4Ei  57.1 ; 
L  j   B   57  Legh  v.  Lillie,  6  H.  &  N.  165 ;  Carnes 

(b)  Ber^heim  v.  Blaenavon  Iron  Co.,  v.  Nesbitt,  7  H.  &  N.  778. 

LB   10  Q,B.  319,  44  L.  J.  Q.  B.  92;  (d)  Barret  v.  Blagrave,  5  V.jun.  ooo  ; 

and  see  Lord  Elphinstone  v.  Monkland  French  v.  Macale,  2  Dr.  &  War.  269. 

Iron,  etc.  Co.,  11  App.  Cas.  332.  (e)  Galsworthy  v.  Strutt,  1  Ex.  663  ; 

(c)  Jones  *.  Green,  3  Y.  &  J.  289;  Price  v.  Green,  1  M  &  W.  346; 
Eolfe  v.  Peterson,  2  Bro.  P.  C.  436,  Eeynolds  v.  Bridge,  6  E.  &  B.  o28,  2b 
Toml.  edit.  ;  Hardy  ,.  Martin,  1  Cox.  L.  J.  Q.  B.  12  ;  Mercer  v.  Irving,  E. 
27  ;  Ponsonby  v.  Adams,  2  Bro.  P.  C.  B.  &  E.  563,  27  L.  J.  Q,  B.  291. 
Toml.  edit.,  431  ;  and  see  Forbes  v.  (/)  Ward  v.  Monaghan,  (189o)  W. 
Carney,  Wallis,   Eep.  by  Lyne,    31  ;  N.  123. 
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In  Astley  v.  Weldon  (a),  Eldon,  C.  J.,  said,  that  the  excessive 
amount  of  the  sum  fixed  to  be  paid  for  a  breach  of  uncertain  value 
is  not  alone  a  sufficient  ground  for  treating  it  as  a  penalty  and  not 
liquidated  damages,  as  it  is  competent  for  the  parties  to  form  their 
own  estimate  of  the  value.  But  there  are  cases  which  seem  to  show 
that  where  the  breach,  though  of  uncertain  value,  must  necessarily 
cause  very  little  loss  to  the  aggrieved  person,  the  full  sum  stipulated 
for  may  not  be  allowed  and  only  nominal  damages  given.  Thus,  in 
a  recent  case  a  charter-party  contained  a  clause,  "  the  captain  shall 
sign  charterers'  bill  of  lading  as  presented  without  qualification  .... 
or  pay  107.  for  every  day's  delay  as  and  for  liquidated  damages  until 
the  ship  is  totally  lost  or  the  cargo  delivered.  The  captain  wrong- 
fully refused  to  sign  the  bill  of  lading  as  presented,  but  the  charterers 
were  unable  to  show  that  they  had  sustained  any  damage  by  his 
conduct,  and  it  was  held  that  the  clause  imposed  a  penalty  and  not 
liquidated  damages,  and  that  the  plaintiffs  were  only  entitled  to 
nominal  damages  (&). 

Thus  far  the  rules  of  the  Courts  have  been  shewn  by  cases,  most  of 
which  deal  with  the  breach  of  a  single  condition  only.  Jessel,  M.R., 
in  the  case  of  Wallis  v.  Smith  (c),  goes  exhaustively  into  the  question 
and  including  cases  dealing  with  the  breach  of  more  than  one  of 
many  stipulations,  divides  the  authorities  into  four  classes,  thus  : 

(1)  "  That  where  a  sum  of  money  is  stated  to  be  payable  either  by 
way  of  liquidated  damages,  or  by  way  of  penalty  for  breach  of 
stipulations,  all  or  some  of  which  are,  or  one  of  which  is,  for  the 
payment  of  a  sum  of  money  of  less  amount,  that  is  really  as  penalty, 
and  you  can  only  recover  the  actual  damage  and  the  Court  will  not 
sever  the  stipulations  "  (d). 

Jessel,  M.R,  points  out  that  this  doctrine  is  not  consistent  with  reason, 
but  that  it  is  the  law.  If  it  were  not  so  itsabsurdity  wouldbe  manifest  (e). 

On  this  first  class,  in  Kemble  v.  Farren(f),  Tindal,  C.J.,  after 
shewing  that  the  parties  to  an  agreement  may  assess  an  apparently 
excessive  sum  to  be  paid  on  a  breach  of  an  uncertain  value,  says  : 
"  But  that  a  very  large  sum  should  become  immediately  payable  in 
consequence   of  the  non-payment  of  a  very  small  sum,  and  that  the 

(a)  2  B.  &  P.  351,  5  R.  R.  618  ;  criti-  (c)  21  C.  D.  243. 

cised   by   Jessel,    M.R.,    in  Wallis   v.  (d)  See  Astley  v.  Weldon,  2  Bos.  & 

Smith,  21  C.  D.  243,  259.  P.  346. 

(b)  Rayner  v.  Rederiakticbolaget  (e)  21  C.  D.  p.  257;  Re  Newman,  4 
Condor,  (1895)  2  Q.  B.  289  ;  and  see  C.  D.  724. 

Jones  v.  Hough,  5  Ex.  D.  115.     Tlie  (/)  6  Bing.  141. 

Princess.  70  L.  T.  3SS. 
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former  should  not  be  considered  as  a  penalty,  appears  to  be  a  con- 
tradiction in  terms,  the  case  being  precisely  that  in  which  Courts  of 
equity  have  always  relieved,  and  against  which  Courts  of  law  have  in 
modern  times  endeavoured  to  relieve  by  directing  juries  to  assess 
the  real  damages  sustained  by  the  breach  of  the  agreement "  la). 

And  in  Reynolds  v.  Bridge  (b),  Coleridge,  J.,  says,  that  the 
principle  seems  to  be  that  if  you  find  a  covenant  the  breach  of  which 
will  occasion  a  damage,  not  uncertain,  but  such  as  is  capable  of  being 
ascertained,  or  where  there  is  a  particular  sum  to  be  paid  which  is 
much  less  than  the  sum  named  as  payable  on  the  breach,  there  it  is 
held  that  the  last  named  sum  is  specified  by  way  of  penalty  because 
a  Court  of  equity  would  limit  the  amount  to  be  actually  paid. 

(2)  "  The  next  class  of  cases  is  this  (c).  It  is  a  class  of  cases  in  which 
the  amount  of  damages  is  not  ascertainable  per  se,  but  in  which  the 
amount  of  damages  for  a  breach  of  one  or  more  of  the  stipulations 
either  must  be  small,  or  will  in  all  human  probability  be  small — that 
is  where  it  is  not  absolutely  necessary  that  they  should  be  small ; 
but  it  is  so  near  a  necessity  having  regard  to  the  probabilities  of  the 
case,  that  the  Court  will  presume  it  to  be  so.  Then  the  question  is, 
whether  in  that  class  of  cases  the  same  rule  applies  ?  Now  upon 
this  there  is  no  decision.  There  are  a  great  many  dicta  upon  the 
question,  and  a  great  many  dicta  on  each  side.  *  *  The  Court  is  not 
bound  by  the  dicta.  *  *  It  is  within  the  principle,  if  principle  it  be, 
of  a  larger  sum  being  a  penalty  for  non-payment  of  a  smaller  sum, 
but  at  the  same  time  it  is  also  within  another  class  of  cases."  See 
class  3. 

(3)  "  That  in  which  the  damages  for  the  breach  of  each  stipulation 
are  unascertainable,  or  not  readily  ascertainable,  but  the  stipulations 
may  be  of  greater  or  less  importance,  or  they  may  be  of  equal  im- 
portance. There  are  dicta  there  which  seem  to  say  that  if  they  vary 
much  in  importance,  the  principle  of  which  I  have  been  speaking 
applies,  but  there  is  no  decision.  On  the  contrary,  all  the  reported 
cases  are  decisions  the  other  way;  although  the  stipulations  have 
varied  in  importance  the  sum  has  always  been  treated  as  liquidated 
damages." 

(4)  "  I  come  now  to  the  last  class  of  cases.  There  is  a  class  of 
cases  relating  to  deposits.  Where  a  deposit  is  to  be  forfeited  for  the 
breach  of  a  number  of  stipulations  some  of  which  may  be  trifling, 

(a)  See  the  strong  remarks  of  Jessel,  (b)  6  E.  &  B.  540. 

M.E.,  on  this  class  of  cases  in  Wallis  (c)  Per  Jessel,    M.E.,   in   Wallis  v. 

v.  Smith,  21  C.  D.,  p.  257.  Smith,  p.  257. 
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some  of  which  may  be  for  the  payment  of  money  on  a  given  day,  in 
all  those  cases  the  Judges  have  held  that  this  rule  does  not  apply  and 
that  the  bargain  of  the  parties  is  to  be  carried  out," 

The  law  as  to  forfeiture  of  a  deposit  was  much  considered  in  a 
case  of  Howe  v.  Smith  (a),  where  on  a  sale  of  real  estate  the  pur- 
chaser paid  500/.  which  was  stated  in  the  contract  to  be  paid  "  as  a 
deposit  and  in  part  payment  of  the  purchase  money."  The  contract 
provided  that  the  purchase  should  be  completed  on  a  day  named,  and 
if  the  purchaser  should  fail  to  comply  with  the  agreement  the  vendor 
should  be  at  liberty  to  resell  and  to  recover  any  deficiency  in  price  as 
liquidated  damages.  The  purchaser  was  not  ready  with  his  purchase 
money,  and  after  repeated  delays  the  vendor  resold  the  property  for 
the  same  price.  The  original  purchaser  having  brought  an  action  for 
specific  performance,  it  was  held  by  the  C.  A.,  affirming  the  decision 
of  Kay,  J.,  that  the  purchaser  had  lost  by  his  delay  his  right  to 
enforce  specific  performance.  Held  also,  that  the  deposit,  although  to 
be  taken  as  part  payment  if  the  contract  was  completed,  was  also  a 
guarantee  for  the  performance  of  the  contract,  and  that  the  plaintiff, 
having  failed  to  perform  his  contract  within  a  reasonable  time,  had 
no  right  to  a  return  of  the  deposit.  Cotton,  L.J.,  referred  to  a  case 
of  Ex  p.  Barrell  (b),  and  approved  of  what  James,  L.J.,  there  says  of 
a  deposit,  that  the  money  is  paid  as  a  guarantee  that  the  contract 
should  be  performed,  and  he  continued,  "  If  the  sale  goes  on  of  course 
not  only  in  accordance  with  the  words  of  the  contract,  but  in  accord- 
ance with  the  intention  of  the  parties  in  making  the  contract,  it  goes 
in  part  payment  of  the  purchase  money  for  which  it  is  deposited  ;  but 
if  on  the  default  of  the  purchaser  the  contract  goes  off,  that  is  to  say, 
if  he  repudiates  the  contract,  then  according  to  James,  L.J.,  he  can 
have  no  right  to  recover  the  deposit."  In  order  to  enable  the  vendor 
to  retain  the  deposit  there  must  be  acts  on  the  part  of  the  purchaser 
which  not  only  amount  to  delay  sufficient  to  deprive  him  of  the 
equitable  remedy  of  specific  performance,  but  which  would  make  his 
conduct  amount  to  a  repudiation  on  his  part  of  the  contract  (c). 

In  this  case  (d)  there  was  the  usual  clause  giving  a  power  to  the  ven- 
dor to  resell  if  the  purchaser  failed  in  his  performance,  and  providing 
that  the  deficiency  on  such  second  sale  should  be  made  good  by  the 

(a)  27  C.  D.  89,  distinguishing  Pal-  (c)  Howe  v.  Smith,  supra,  p.  95,  and 
mer  v.  Temple,  9  Ad.  &  E.  508.  See  see  Scott  &  Alvarez'  Contract,  (1895)  2 
also  Catton  v.  Bennett,  51  L.  T.  70.  Ch.  603. 

(b)  10  Ch.  512.  (d)  Howe  v.  Smith,  snpra. 
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defaulting  purchaser  aud  be  recoverable  as  liquidated  damages. 
This  under  the  circumstances,  said  Fry,  L.J.(a),  g.ves  the  vendor  an 
alternative  remedy  so  that  he  may  either  affirm  the  contract  and  sell 
under  this  clause,  or  rescind  the  contract  and  sell  under  Ins  absolute 
title  If  he  act  under  the  clause  he  must  bring  the  deposit  mto 
account  in  his  claim  for  the  deficiency  ;  if  he  sell  as  owner  he  may 
retain  the  deposit  but  loses  his  claim  for  the  deficiency  under  the 

clause  in  question.  .         , 

But  such  a  clause  as  the  above  has  never  been  held  to  gtve  the 
purchaser  a  right  to  elect  to  forfeit  the  deposit  and  avo,d  the  ag.ee- 

Tn  !sLr  v.  Arnold  (c),  after   accepting  the  title  the  purchaser 
made  default.     Three  years  later  he  brought  an  action  to  recover  the 
Teposit  Id  proved  that  the  vendor  had  no  title,  so  that  he  could  no 
in  any  case  have  completed.     It  was  held,  however,  that  he  was  not 
entitled  to  recover  the  deposit. 

'  Under  this  last  class  given  by  Jessel,  M.R,  may  be  placed  the  case 
where  on  the  purchase  of  a  railway  season-ticket,  a  deposit  was  made 
by  the  ticket-holder,  who  agreed  to  be  bound  by  certain  conditions, 
the  fourth  of  which  was  that  the  ticket  was  to  be  considered  as  the 
property  of  the  company,  to  be  delivered  up  at  the  secretary  s  office 
on  the  day  after  expiry  or  on  forfeiture  ;  the  sixth  condition  was  that 
the   ticket   and  all   benefit  and    advantages  thereof,  including   the 
deposit,  should  be  absolutely  forfeited  to  the  company  if  it  should  be 
lost  or  in  case  of  any  breach  of  any  of  the  above  conditions      Some 
few' days  after  the  expiry  of  the  month,  but  within  reasonable  time, 
the  plaintiff  delivered  up  the  ticket  and  claimed  the  deposit  ;  and, 
on  the  company's  refusal,  brought  an  action  to  recover  it.     it  was 
held  by  the  Court  of  Exchequer,  that  the  performance  of  every  one 
of  the  conditions  was  a  condition  precedent  to  a  return  of  the  deposit, 
and  that,  as  the  ticket  had  not  been  delivered  up  "on  the  day  after 
expiry,"  the  conditions   had   not  been   performed,  the  deposit  was 
forfeited,  and  the  plaintiff  could  not  maintain  his  action  (d). 

(.)  27  C.  D.,  p.  105.     See  as  to  an  (c)  14  App.   Cas^  429  ;    and  see  Be 

action  on  such  a  condition  when  defen-  Scott  &  Alvarez'  Contract,    (189o)    2 

dant  does  not  appear,  Kingdon  u.  Kirk,  Ch.  603.                                *TWTiton 

3"  C  D    141.  (d)  Cooper  v.  London  &    Brighton 

(ft)  Crutchley  v.  Jermingham,  2  Mer.  Eailway  Co. ,  4  Ex.  D.  88. 
506 ;  Long  v.  Bowring,  33  B.  585. 


272  PENALTIES    AND    FORFEITURES. 


Sloman  v.  "Walter. 


4.  Specific  Performance  where  Forfeiture  has  heeii  Incurred  by- 
Plaintiff. 

We  have  hitherto  considered  cases  with  regard  to  forfeiture,  where 
a  legal  relation  existing  between  the  parties,  the  remedy  of  the  one 
claiming  to  enforce  the  forfeiture  was  at  law.  "Where,  however,  the 
relation  was  in  equity  only,  as  in  the  case  of  a  mere  contract  for  a 
lease,  which  would  only  be  enforced  in  equity,  how  far  would  a  Court 
of  equity  interfere  on  behalf  of  the  lessee  where  there  had  been  acts 
on  his  part,  such  as  treating  the  land  in  an  unhusband-like  manner, 
or  neglect  to  repair  according  to  covenants,  whereupon  the  landlord 
would  have  a  right  of  re-entry  if  the  lease  had  been  granted 
according  to  the  contract  ?  It  seems  that  where  a  lessee  had  done 
such  acts,  the  Courts  of  equity,  in  the  exercise  of  their  discretion, 
would  refuse  specific  performance  of  the  contract  upon  a  bill  filed  by 
the  lessee,  for  it  would  be  useless  to  require  the  execution  of  a  lease 
when  it  might  be  immediately  determined  (a). 

It  may  be  here  mentioned  that,  where  the  performance  of  cove- 
nants in  a  lease  is  a  condition  precedent  to  the  lessee's  privilege  of 
having  a  new  lease,  specific  performance  will  not  be  decreed  of  a 
covenant  to  grant  a  new  lease  if,  at  the  time,  there  was  a  breach  of 
the  covenants  of  the  old  lease(fr). 

The  result  would  be  the  same  where  acts  of  gross  waste  had  been 
committed  by  the  intended  lessee  which  would,  although  giving  the 
landlord  no  power  of  re-entry  under  a  proviso,  have  amounted  to  a 
forfeiture  at  law  (c). 

A  strong  case,  however,  was  necessary  to  be  made  on  the  part  of 
the  defendant,  for  the  Court,  in  refusing  specific  performance, 
prevented  the  question  of  forfeiture  from  being  tried  at  law;  and 
therefore,  before  it  refused  its  interference,  it  required  to  be  well 
satisfied  that  there  had  been  a  forfeiture  on  which  an  ejectment  could 
be  maintained  (d). 

Specific  performance,  however,  to  grant  a  lease  may,  it  seems,  be 

(a)  Thompson  v.  Guyon,  5  Si.  65 ;       V.  &  B.  68,  73. 

Gregory  v.  Wilson,  9  Ha.  683,  687;  (d)  Per  Sir  George  Turner,  V.-C,  9 

Lewis  v.  Bond,  18  B.  85 ;  Eankin  v.  Ha.  691 ;  and  see  PiOgers  v.  Tudor,  6 

Lay,   2  De  G.  F.  &  J.  65;  Nunn  v.  Jur.  (N.  S.)  692;  Parker  v.  Taswell,  2 

Truscott,  3  De  G.  &  Sm.  304.  De  G.  &  J.  559,  573 ;  Hare  v.  Burges, 

(b)  Bastin  v.  Bidwell,  18  C.  D.  238.  5  W.  R.  585. 

(c)  Duke  of  Somerset  v.  Gourlay,  1 
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decreed  where  breaches  of  covenant  have  been  of  a  trivial  character, 
and  for  which  merely  nominal  damages  would  be  obtained,  or  where 
breaches  have  been  waived  (a),  or  were  of  such  a  nature  as  the  Court 
would  relieve  against  (6),  or  where  the  landlord  made  no  complaint 
until  proceedings  were  taken  by  the  tenant  (c). 

Where  there  was  no  clause  of  re-entry  for  breach  of  a  covenant,  as, 
for  instance,  a  breach  of  a  covenant  to  repair,  the  Court  would  not 
refuse  specific  performance  of  a  covenant  to  renew  a  lease,  merely 
because  there  was  a  breach  of  the  covenant  to  repair,  for  the  lessor 
might  recover  damages  at  law  for  the  breach  (d). 

And  the  erection  by  an  intended  lessee  on  the  premises  which  he  had 
agreed  to  take  on  a  building  lease,  of  buildings  which  were  not  neces- 
sarily a  nuisance  to  the  neighbouring  lands  of  the  lessor,  was  held  to  be 
no  objection  to  specific  performance  of  the  agreement  for  a  lease  (e). 

Where  specific  performance  of  an  agreement  for  a  lease  was 
decreed,  notwithstanding  it  was  doubtful  whether  breaches  of 
covenant  had  not  taken  place  which  would  enable  the  lessor  to  re- 
enter, the  Court  would  direct  the  lease  to  be  dated  at  a  period 
antecedent  to  the  alleged  breaches,  and  would  require  from  the 
plaintiff  an  undertaking  to  admit  in  any  action  that  the  lease  was 
executed  on  the  day  of  its  date  (/). 

Since,  however,  the  passing  of  the  Judicature  Act,  the  High  Court 
would  at  once  decide  all  questions  in  such  cases. 

Specific  performance  would  be  decreed  of  a  contract  to  sell  the  fee 
where  it  was  independent  of  a  contract  to  grant  a  lease,  a  forfeiture 
of  which  has  been  incurred  by  the  acts  of  the  plaintiff,  although  the 
two  contracts  might  be  contained  in  the  same  instrument.  Thus,  in 
Green  v.  Loiv(g),  the  defendant  agreed  to  grant  a  lease  of  a  plot  of 
ground  to  the  plaintiff  upon  his  building  a  villa  of  a  certain  value 
thereon,  which  he  was  to  keep  insured  in  the  joint  names  of  himself 
and  the  defendant  in  a  particular  office.  And  it  was  also  agreed, 
that  if  the  plaintiff  should  not  perform  the  agreement  on  his  part, 

(a)  Walker  v.  Jeffreys,  1  Ha.  341,  (/)  Pain  v.  Combs,  1  De  G.  &  J.  34; 
352;  and  see  Besant  v.  Wood,  12  C.  D.  S.  C,  3  Sm.  &  Gif.  449;  Lillie  v. 
605.  Legh,   3  De  G.  &  J.  204  ;  Poyntz  v. 

(b)  Gregory  v.  Wilson,  9  Ha.  683  ;  Fortune,  27  B.  393  ;  Bankin  v.  Lay,  2 
and  see  Walker  v.  Jeffreys,  1  Ha.  341 ;  De  G.  F.  &  J.  65  ;  Powell  v.  Love- 
Parker  v.  Taswell,  2  De  G.  &  J.  559.  grove,  8  De  G.  M.  &  G.  365  ;  Browne 

(c)  Mundy  v.  Jolliffe,  5  My.  &  C.  v.  Marquis  of  Sligo,  10  Ir.  Ch.  E.  1  ; 
167,  177.  Cartan  v.  Bury,  ibid.,  387. 

(d)  Hare  v.  Burges,  5  W.  B.  585.  (g)  22  B.  625. 

(e)  Gorton  v.  Smart,  1  S.  &  S.  66. 

W.   &  T. — VOL.    II.  18 
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the  agreement  for  a  lease  was  to  be  void,  and  that  the  defendant 
might  re-enter.  The  agreement  contained  a  further  stipulation, 
according  to  which  the  plaintiff  was  to  have  the  option  of  purchasing 
the  fee  within  two  years.  The  plaintiff  erected  the  villa,  but  insured 
in  the  wrong  office,  and  in  his  own  name  only.  It  was  held  by  Sir 
John  Romilly,  M.R.,  that  the  right  to  purchase  being  independent  of 
the  right  to  a  lease,  the  plaintiff  was  entitled  to  specific  performance 
of  the  contract  to  sell  to  him  the  fee. 

5.  On  what  Breaches  the  Court  will  generally  not  Grant  Relief. 

As  a  o-eneral  rule  equity  would  not  relieve  against  forfeiture 
arisino-  from  the  breach  of  covenants,  where  compensation  could  not 
be  made ;  as,  for  instance,  in  covenants  to  repair  in  leases  (a),  the 
law  as  to  which  has  been  discussed,  ante,  p.  261.  And  on  the  ques- 
tion of  compensation,  the  dictum  of  Kay,  L.J.,  in  Barroiv  v.  Isaacs  (b), 
maybe  repeated  :  "  That  since  the  decision  of  Lord  Eldon  in  Hill  v. 
Barclay  (c),  it  has  always  been  held  that  equity  would  not  relieve 
merely  on  the  ground  that  it  could  give  compensation  upon  breach  of 
any  covenant  in  a  lease,  except  the  covenant  for  payment  of  rent." 

A  breach  of  a  covenant  to  make  a  roadway  in  front  of  a  particular 
house  would  not  be  relieved  against  in  equity,  because,  if  made  before 
the  roadway  in  front  of  adjacent  houses  is  made,  it  would  be  continu- 
ally cut  up  and  useless  (d). 

Nor  would  Courts  relieve  against  a  breach  of  a  covenant  to  erect 
houses  within  a  specified  period  (e). 

Equity  would  not  relieve  a  lessee,  who,  contrary  to  his  covenant, 
did  not  cultivate  land  in  a  husbandlike  manner  (/),  or  who  carried  on 
a  trade  without  a  licence  (g),  or  a  lessee  who  assigned  without 
licence :  "  for,  he  cannot,"  observed  Eldon,  C,  "  show  that,  by  the 
assignment,  the  lessor  sustains  no  damage ;  that,  on  the  contrary,  he 
the  lessee,  is  a  beggar,  who  could  not  pay  the  rent,  and  the  assignee 
a  solvent  tenant  ;  that  the  lessor  is  therefore  in  a  better  condition, 
having  two  persons  answerable  to  him  instead  of  one  tenant,  under 
the  circumstances  I  have  mentioned.  The  answer  is,  that  the  Court 
cannot  estimate  the  damage.     The  fact,  as  it  is  alleged,  may  be  true 

(a)  See  Gregory  v.  Wilson,  9   Ha.  see  Jones  v.  St.  John's  College,  6  L.  R. 

683,  689.  Q.  B.  115. 

{},)  (1891)  1  Q.  B.,  at  p.  421.  (/)  Hills  v.  Rowland,  4  De  G.  M. 

(c)  18  V.  jun.  56,  11  R.  R.  147.  &  G.  430. 

(d)  Nokes v.  Gibbon,  3  Drew.  681.  (g)  Macher  v.  The  Foundling  Hos- 

(e)  Croft  v.  Goldsmid,  24  B.  312 ;  pital,  1  V.  &  B.  187. 
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at  this  moment;  but  the  consideration,  whether  the  lessor  is  to  gain 
or  lose  by  having  a  tenant  put  upon  him,  must  run  through  the 
whole  continuance  of  the  lease  :  it  is  sufficient  that  the  lessor  insists 
upon  his  covenant,  and  no  one  has  a  right  to  put  him  in  a  different 
situation  "(a).  Upon  the  same  principle,  in  Descarlett  v.  Dennett  (6), 
Jekyll,  M.R.,  refused  to  relieve  a  lessee,  who,  contrary  to  a  par- 
ticular covenant  which  he  had  entered  into,  not  to  suffer  persons 
to  make  use  of  a  way  over  part  of  the  lands  demised,  had  put  up  a 
gate  at  the  entrance  of  the  close,  and  permitted  any  person  to  pass 
over  the  way,  requiring  them  to  pay.  "  For  the  Chancery,"  said  his 
Honor,  "  cannot  relieve  the  non-performance  of  a  covenant  or  condi- 
tion, the  prejudice  in  breach  of  which  cannot  be  estimated  by  damages. 
This  tends  to  the  prejudice  of  the  inheritance,  inasmuch  as  it  may 
hereafter  amount  to  an  evidence  for  a  prescription  over  the  close* 
The  case  of  an  entry  for  non-payment  of  rent  is  very  different ;  for 
there  the  loss  is  certain,  and  may  be  recompensed  by  damages.  This 
has  been  a  settled  rule  in  equity  "  (c). 

If  there  were  breaches  of  several  covenants  in  a  lease,  and  there 
were  any  one  of  them  with  respect  to  which  there  existed  no  equit- 
able ground  for  relief,  although  there  might  be  as  to  all  the  others 
the  most  unquestionable  right  to  relief  in  equity,  the  Court  would 
not  interfere  to  prevent  the  lessor  from  recovering  in  an  action  of 
ejectment  founded  on  those  breaches  (d). 

It  seems,  that  in  the  absence  of  any  fraud  or  acquiescence  on  the 
part  of  the  lord,  the  Court,  as  was  decided  in  the  principal  case,  could 
not  relieve,  in  the  case  of  the  forfeiture  of  customary  estates  and  copy- 
holds, by  acts  of  the  tenant,  contrary  to  the  contract  imposed  upon  him 
by  the  law  (e).  See,  however,  and  consider  the  cases  cited  in  the  princi- 
pal case  of  Peachy  v.  Duke  of  Somerset,  in  which  relief  was  granted. 

But  although  a  Court  of  equity  would  not  give  relief  to  a  copy- 
holder against  a  forfeiture  properly  incurred,  it  had  concurrent 
jurisdiction  with  Courts  of  law  to  relieve  a  copyholder  against  an 
illegal  seizure  of  the  property  by  the  lord  (/). 

(a)  Hill   v.   Barclay,    18  V.    36,   11  2  Price,  200,  221.  ' 

E.  R.  147.     The  passages  in  this  judg-  (&)  9  Mod.  22. 

ment    are    still    applicable    to    cases  (c)  Approved  in  Bracebridge  v.  Buck- 

which  do  not  fall  within  Con.  Acts,  ley,  2  Price,  221. 

1881,  s.  15,t  and  1892,  s.  4.     See  note  (d)  Nokes  v.  Gibbon,  3  Drew,  693. 

11  E.  E.  147.     And  see  Wafer  v.  Mo-  (e)  Hill  v.  Barclay,  18  V.  jun.  64. 

cato,  9  Mod.  112;  Wadman  v.  Calcraft,  (/)  Andrews  v.  Hulse,  4  Kay  &  J. 

10  V.  jun.  67  ;  Lovat  v.  Lord  Eanelagh,  392. 
3  V.  &  B.  24 ;  Bracebridge  v.  Buckley, 

18   2 
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But  the  Court  would  not  upon  an  interlocutory  application  at  the 
suit  of  copyhold  tenants  in  a  bill  to  establish  certain  customs  disputed 
by  the  lord  of  the  manor,  restrain  the  lord  from  prosecuting  his 
legal  rights  against  one  of  such  tenants  in  respect  of  an  alleged 
forfeiture  (a). 

Where,  in  public  undertakings,  there  was  a  stipulation  that  share- 
holders, on  non-payment  of  calls,  should  forfeit  their  shares,  equity, 
upon  grounds  of  public  policy,  and  from  the  necessity  of  punctuality 
in  payment  in  such  cases,  would  refuse  to  interfere,  and  grant  relief 
upon  forfeiture.  Thus,  in  Sparks  v.  The  Liverpool  Waterworks  (6), 
Grant,  M..H.,  refused  to  relieve  against  a  forfeiture  under  a  bye-law  of  an 
incorporated  company  for  waterworks,  which  provided,  that  the  mem- 
bers receiving  notice  of  default  in  paying  a  call  should  incur  forfeiture 
by  non-payment  ten  days  after,  although  the  non-payment  arose  from 
ignorance  of  the  call,  absence  from  town  when  the  notice  was  sent, 
and  other  accidental  circumstances.  "  This  bill,"  said  his  Honor,  "  is 
founded  in  forfeiture,  and  upon  the  ground,  that  the  plaintiff  did  not 
consider  himself  as  a  partner,  and  offering  compensation,  and  praying 
to  be  relieved  from  the  forfeiture.  The  parties  might  contract  upon 
any  terms  they  thought  fit,  and  might  impose  terms  as  arbitrary  as 
they  pleased.  It  is  essential  to  such  transactions.  This  struck  me 
as  not  like  the  case  of  individuals.  If  this  species  of  equity  is  open 
to  parties  engaged  in  these  undertakings,  they  could  not  be  carried 
on.  It  is  essential  that  the  money  should  be  paid,  and  that  they 
should  know  what  is  their  situation.  Interest  is  not  an  adequate 
compensation,  even  among  individuals,  much  less  in  these  under- 
takings. In  particular  cases  interest  might  be  a  compensation,  but 
in  the  majority  of  cases  it  is  no  compensation,  from  the  uncertainty 
in  which  they  may  be  left,  The  effect  is  the  same,  whether  money 
has  been  paid  or  not.  They  know  the  consequence;  the  party 
making  default  is  no  longer  a  member ;  but  if  a  party  can  in  equity 
enter  into  a  discussion  of  the  circumstances,  each  may  bring  his  suit. 
They  must  remain  a  considerable  time,  to  see  whether  a  suit  will  be 
begun,  and  before  the  suit  can  be  decided.  They  do  not  know  when 
any  member  will  sue.  If  a  bill  is  to  be  permitted,  there  cannot  be 
any  certainty  that  every  member  who  has  made  default  may  not  file 
a  bill.  Can  the  Court  impose  a  limitation  of  the  period  when  bills 
may  be  filed  ?     If  the  Court  ever  began  to  deal  with  these  cases,  the 

(a)  Lord  Sefton  v.  Lord  Salisbury,  7  (b)  13  V.  jun.  428. 

W.  E.  (V.-C.  W.)  272. 
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number  must  be  infinite.     This  is   the  mode  which  a  party  has  to 
withdraw  from  a  losing  concern.     Why  is   not  this  equity  open  to 
contractors  for  the  government  loans?     Why  may  not  they  come 
here  to  be  relieved,  when  they  have  failed  in  making  their  deposit? 
Amd  if  they  could  have  relief,  how  could  government  go  on  ?     It 
would  be  just  as  difficult  for  these  undertakings  to  go  on.     If  com- 
pensation cannot  be  effectually  made,  it  ought  not  to  be  attempted. 
It  would  be  hazardous  to  entertain   such  a  bill.     Accident  here  is 
only  the  want  of  precaution.     The  plaintiff  did  not  inform  himself  of 
the  orders  and  rules  of  the  company.     It  was  easy  for  the  plaintiff  to 
direct  the   secretary  to  send  the  notices  as  he  pleased.     The  Court 
cannot  relieve  against  such  accidents.     The  plaintiff  ought  to  have 
taken   all   due   pains  to   inform  himself."      His  Honor  afterwards 
mentioned  a  late  instance  in  Ireland  of  a  person  who,  after  having 
paid  some  instalments  on  a  loan,  neglected  to  make  a  further  pay- 
ment   and  forfeited    the  instalments  he   had   paid.     He   petitioned 
Parliament  for  relief,  but  without  success.     With  reference  to  this 
case    Mr    Eden,   in    his    work    on    Injunctions  (a),   observes    that 
there  is  a  case  in  the  Hargrave  MSS.,   in  which  Lord   Harcourt 
relieved  a  member  of  a  benefit  society  against  a  forfeiture  incurred 
by  neglecting  to  pay  the  weekly  instalments  ;  but  that  the  reasoning 
of  Sir  W.  Grant  is  so  conclusive  and  satisfactory,  that  it  is  probable, 
if  the  question  should  ever  be  agitated  again,  that  his  decision  would 

be  adhered  to  (b). 

The  result  of  a  forfeiture  of  shares  may  relieve  the  shareholder 
from  being  a  contributory  (c),  but  not  if  the  shares  were  forfeited  by 
the  directors  ultra  vires  (d),  or  were  fraudulently  forfeited,  not  lor 
the  benefit  of  the  company,  but  for  the  purpose  of  relieving  the 
shareholder  from  liabilities  (e).  _ 

Most  of  these  cases  arose  out  of  the  case  of  the  Agriculturists 
Cattle  Insurance  Co.  (/).  m      m 

As  to  the  liability  of  past  members  of  companies  in  respect  ot 

(a)  Eden    on    Injunctions,    p.    22,  9  Eq.  107. 

,  'n  {d)  Spackman  v.  Evans,  3  L.  &.  i±. 

0)  See  Prendergast  v.  Tin-ton,  IT.  L.  171 ;  and  see  Lord  Belhaven's  Case 

&  0.  C.  C.  98,  110   111,  112 ;    Naylor  3  De  G.  J.  &  S.  41  ;  Stanhope  s  Case, 

*  Sonth  Devon  Eailway  Co.,  1  De  G.  1  Ch.  161 ;  Dixon  s  Case,  5  Ch. < • 

6  Sm     32;    Sndlow    v.   The    Dutch  (e)  Eichmond's  Case,  and  Painter  h 
Bhenish  Eailway  Co.,  21  B.  43.  Case,  4  Kay  &  J.  30o. 

W  WoollasJs  Case,  4  De  G.  &  J.  (/)    See    Bnckley    on    Compares, 

437  ;  Marshall  v.  Glamorgan  Iron  Co.,       1896  ed.,  pp.  500  et  seq. 

7  Eq.  129  ;  Be  Cohre  Copper  Mine  Co., 
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shares  extinguished  by  forfeiture,  see  Re  TJie  Blakeley  Ordnance 
Company,  Creyke's  case  (a),  Dridger's  case  and  NeilVs  case  (b). 

Where  a  company  authorised  to  buy  land  for  purposes  beneficial 
to  the  public  enters  into  a  contract  with  a  landowner  that  if  a  portion 
of  the  purchase-money,  which  the  company  is  to  pay  him,  remains 
unpaid  on  a  particular  day,  he  shall  be  entitled  to  take  back  the  land 
with  all  the  works  which  have  been  executed  upon  it  by  the  company, 
such  contract  would,  it  seems,  be  void  as  ultra  vires,  unless  it  could 
be  construed  as  a  mere  penalty  which  could  be  relieved  against  in 
equity  (c). 

Where  there  is  no  clause  in  the  deed  of  a  Joint  Stock  Company 
conferring  on  the  directors  a  general  power  to  forfeit  shares,  they 
have  no  implied  power  to  do  so  (d). 

And  the  power  of  co-adventurers  to  forfeit  the  shares  of  one  of 
their  number  for  non-payment  of  calls,  is  not  necessarily  incident  to 
a  mining  adventure  conducted  on  the  cost-book  principle  (e). 

Where  such  power  exists  by  agreement  between  the  parties,  it  is  to 
be  treated  as  strictissimi  juris,  like  a  power  of  forfeiture  with 
respect  to  an  estate,  and  the  forms  to  be  observed  in  declaring  the 
forfeiture  must  be  strictly  followed  (/).  And  where  an  agreement  to 
work  mines  on  the  cost-book  principle  has  been  entered  into  by 
several  persons,  the  written  statement  of  one  of  them  (made  sub- 
sequently to  the  date  of  the  agreement)  that  his  shares  are  liable  to 
forfeiture,  on  non-payment  of  calls,  will  not  affect  his  rights  under  the 
agreement  (</). 

A  resolution  of  forfeiture  by  directors  must  be  passed  according  to 
the  terms  of  the  articles,  otherwise  it  will  be  invalid.  Thus,  where, 
according  to  the  articles  of  association,  no  shares  could  be  forfeited 
except  by  a  resolution  passed  by  all  the  directors,  a  resolution  passed 
by  four  out  of  five  will  be  illegal  (h).  So  a  resolution  of  directors 
declaring  shares  of  a  shareholder  forfeited  for  non-payment  of  calls 
will  be  invalid,  if  the  notice  to  the  shareholder  claim  interest  from 
the  day  of  the  call  instead  of  from  the  day  fixed  for  its  payment  by 
clause  6,  table  A,  of  the  Companies  Act,  1862  (clauses  16,  17)  (i). 

(a)  5  Ch.  63.  (/)  Ibid. 

(6)  4  Ch.  266.  (g)  Ibid. 

(c)  Be  Dagenhain  (Thames)  Dock  (h)  Goulton  v.  London  Architectural 
Co.,  Ex  p.  Hulse,  S  Ch.  1022.                     Brick  and  Tile  Co.,  W.  N.  1877,  p. 

(d)  Re  National  Patent  Steam  Fuel      141. 

Co.,  7  W.  R,  (V.-C.  A'.)  369.  (/)  Johnson  v.  Lyttle's  Iron  Agency, 

(e)  Clarke   v.  Hart,    6  H.  L.   Cas.      5  C.  D.  687 ;  W.  N.  1877,  p.  78. 
633. 
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Mere  laches,  moreover,  does  not  disentitle  the  holder  of  shares  to 
equitable  relief  against  an  invalid  declaration  of  forfeiture  (a). 

The  principle  applicable  to  cases  of  contract  between  the  parties, 
was  held  not  applicable  to  the  provisions  of  an  Act  of  Parliament  or 
conditions  in  law.  For  although,  as  we  have  seen,  in  cases  of  con- 
tract between  parties,  equity  will  often  relieve  against  penalties  and 
forfeitures,  where  compensation  can  be  granted,  relief  against  the 
provisions  of  a  statute  can  never  be  given  (6). 

Thus  penalties  imposed  by  a  Benefit  Building  Society,  in  accordance 
with  their  rules  under  the  Friendly  Societies  Act  (c),  could  not  be 
relieved  against  in  equity,  nor  can  a  borrowing  member  redeem  a 
mortgage  to  the  society  without  paying  the  fines  which  he  has 
incurred  (d),  but  the  fines,  according  to  the  terms  of  the  Act,  must  be 
reasonable,  otherwise  they  cannot  be  enforced  (e). 

Covenants  against  Assigning,  &c. — Forfeiture  for  breach  of  the 
covenant  in  leases  against  assigning  or  underletting,  not  being  dealt 
with  by  any  statute,  is  left  to  be  dealt  with  according  to  the  ordinary 
law  and  practice  of  Courts  of  equity  (/).  It  has  been  stated  that  there 
is  no  case  in  which  equitable  relief  from  forfeiture  for  breach  of  covenant 
not  to  assign  has  been  granted  (g),  but  it  has  been  refused  in  the  cases 
cited  below  (h).  The  usual  covenant  is  to  the  effect  that  the  lessee 
will  not  assign  without  the  consent  of  the  lessor,  such  consent  not  to  be 
arbitrarily  withheld  in  the  case  of  a  respectable  and  responsible  person, 
and  it  would  seem  that  if  the  proposed  assignee  fulfils  this  character, 
if  leave  is  asked,  although  no  consent  in  answer  is  given,  the  Court 
will  relieve  against  the  forfeiture.  Thus,  in  Barrow  v.  Isaacs  (i),  a 
tenant  contrary  to  his  covenant  underlet  without  the  written  consent 
of  the  landlord.  The  consent  if  asked  for  must  have  been  granted. 
The  omission  was  solely  due  to  the  solicitor  forgetting  to  examine  the 
head  lease.     The  landlord   claimed  to  re-enter.     It  was  held  that 

(a)  The  Garden  Gully  United  Quartz  Sed  vide  Clarkson  v.  Henderson,  14  C. 
Mining  Co.  v.  M'Lister,  1  App.  Cas.  D.  348.     See  the  Truck  Act,  1896. 
39.  (/)  Per  Kay,   L.J.,    in   Barrow  v. 

(b)  Keating  v.  Sparrow,  1  Ball  &  B.  Isaacs,  (1891)  1  Q.  B.  at  p.  430. 

367,  373,  374  ;  Re  Brain,  18  Eq.  389,  (<j)  Smith's  Leading  Cases,  1896  ed., 

410.  p.  51. 

(c)  6  &  7  Will.  4,  c.  32.  (/;)  Wafer  v.  Mocato.  9  Mod.  112; 
(cZ)  Parker  v.  Butcher,  3  Eq.  762.  and  see  Reynolds  v.  Pitt,  19  Y.  jun. 
(e)  See  Lovejoy  v.  Mulkern,  W.  N.  134,  141 ;  Daviesv.  Moreton,  2  Ch.  Ca. 

(1877.),  p.   127,  varying  S.  C.  p.   74;       127;  Lovat  v.  Ranelagh,  3  V.  &  B.  24, 

Parker  v.  Butcher,  3  Eq.  762  ;  PiUdn-       31. 

ton   v.  Baker,  W.  N.  (1877),  p.   210.  (t)  (1891)  1  Q.  B.  417. 
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omission  to  ask  for  consent  due  to  the  forgetfulness  of  the  tenant's 
agent  was  not  a  "  mistake  "  in  respect  of  which  the  Court  could  grant 
equitable  relief  against  forfeiture  for  breach  of  covenant. 

6.  How  far  Accident,  Fraud,  Surprise,  or  Acquiescence  are  Sufficient 
to  Prevent  a  Party  from  taking  Advantage  of  a  Forfeiture. 

If,  either  by  unavoidable  accident,  by  fraud,  by  surprise,  or  ignor- 
ance not  wilful,  parties  might  have  been  prevented  from  executing  a 
covenant  literally,  a  Court  of  equity  would  interfere,  and,  upon 
compensation  being  made,  the  party  having  done  everything  in  his 
power,  and  being  prevented  by  the  means  alluded  to,  would  give 
relief  (a),  because,  although  at  law  a  covenant  must  be  strictly  and 
literally  performed,  in  equity  it  would  suffice  if  it  were  really  and 
substantially  performed  according  to  the  true  intent  and  meaning  of 
the  parties,  so  far  as  circumstances  would  admit.  And  see  Hill  v. 
Barclay  (b),  where  Eldon,  C,  expressly  guards  his  observations, 
which  are  strongly  against  relief  being  granted  in  ordinary  cases,  from 
being  taken  to  apply  to  cases  of  accident  and  surprise  ;  the  effect  of 
the  weather,  for  instance,  in  that  case,  or  permissive  want  of  repair, 
the  landlord  standing  by  and  looking  on  (c). 

And  equity  would  relieve  a  lessee  against  forfeiture  for  a  breach  of 
a  covenant  to  repair,  when  the  landlord  has  by  his  conduct  misled 
the  lessee  into  supposing  that  the  covenant  would  not  be  insisted 
on  (d).  And  other  circumstances  than  the  conduct  of  the  lessor  may 
have  this  effect,  as  in  Bargent  v.  Thomson  (e),  where  a  lessor  brought 
ejectment  for  breach  of  covenant  to  repair  within  three  months  after 
notice,  and  it  appeared  that  out  of  twenty-two  items  twenty  had 
been  proceeded  with  and  fourteen  completed,  that  the  works  had 
been  partially  delayed  by  the  weatJier,  and  that  no  further  remon- 
strance had  been  made  by  the  lessors.  Stuart,  V.-C,  restrained  the 
action,  and  directed  an  inquiry  whether  the  covenants  had  been 
performed. 

A  breach,  however,  of  a  covenant  to  repair  was  not  excused  because 
the  covenantor  had  bond  fide  employed  persons  to  repair,  who  neg- 

(a)  Per    Lord    Alvanley,    M.R.,   in  Prior,  15  Ir.  Ch.  E.  106. 

Eaton  v.  Lyon,  3  Y.  693.  (d)   Hughes    v.    The    Metropolitan 

(6)  18  V.  62,  11  E.  B,  147.  Eailway  Co.,  1   C.  P.  D.  120,  2  App. 

(c)    See  Hannam  v.  South  London  Cas.  439. 

Waterworks  Co.,  2  Mer.  61  ;  Bamford  (e)  4  Gif.   473  ;   Hughes  v.   Metro- 

v.  Creasy,  3  Gif.  675  ;  Meek  v.  Carter,  politan  E.  C,  supra. 
6  W.    E.    (Y.-C.    S.)   852;    Burke   v. 
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lected  to  do  so,  for  as  the  covenantor's  agents  had  in  fact  not  repaired 
the  breach  was  not  such  as  equity  would  relieve  against,^) 

A  party  entitled  to  take  advantage  of  a  forfeiture,  would  not  be 
allowed  to  do  so  when  the  act  of  forfeiture  was  committed  m  reliance 
upon  the  assurances  of  an  agent  of  such  party  (6).  There  a  life 
policy  was  subject  to  a  condition,  making  it  void  if  the  assured  went 
beyond  the  limits  of  Europe  without  licence.  An  assignee  of  the 
policy,  on  paying  the  premium  to  a  local  agent  of  the  Assurance 
Society,  at  the  place  where  the  assurance  had  been  effected,  informed 
him  that  the  assured  was  resident  in  Canada.  The  agent  stated 
that  this  would  not  avoid  the  policy,  and  received  the  premiums  till 
the  assured  died.  It  was  held,  by  the  Lords  Justices,  that  the 
society  was  precluded  from  insisting  on  the  forfeiture  (c). 

But  although  relief  might  be  obtained  in  equity  against  a  for- 
feiture where  a  person  incurring  it  had  been  misled  by  the  person 
legally  entitled  to  insist  upon  it,  a  subsequent  distinct  forfeiture 
where  no  such  excuse  could  be  alleged,  might  be  taken  advantage  of, 
as  the  Court  would  have  no  ground  for  its  interference  Thus, 
although  relief  might  be  had  in  equity  against  a  forfeiture  of  a  lease 
during  the  period  when  the  landlord  dealt  with  the  tenant  so  as  to 
lead  him  to  suppose  the  forfeiture  would  not  be  insisted  on  it  a 
subsequent  forfeiture  was  incurred  after  such  dealings  had  ceased,  the 
prior  transaction  would  raise  no  equity  for  relief  (d). 

In  the  case  of  a  lunatic's  estate,  relief  will  be  given  to  a  tenant 
who  has  incurred  a  forfeiture,  if  it  were  beneficial  to  the  lunatic  not 
to  insist  upon  it.     Thus,  in  Ex  parte  Vaughan  (e),  the  tenant  of  a 
lunatic's    estate    upon    petition   was  relieved    against  an    ejectment 
brouo-ht  by  the  committee,  founded   on  a  forfeiture,  by  breach  of 
covenant  to  repair.     Reynolds  v.  Pitt  (/)  was  cited  against  the  peti- 
tion     But  Eldon,  C,  said  that  there  were  forfeitures  arising  from 
breaches    of    covenant    against   which    Courts  of   equity    could    not 
relieve  but  which  a  judicious  landlord  would  not  take  advantage  of. 
The  case  which  had  been  cited  would  not  apply  if  the  question  was 
whether  that  were  a  case  in  which  the  landlord,  acting  for  himself, 
would  not  have  taken  advantage  of  the  forfeiture;  and  that  care 
must  be  taken  not  to  get  rid  of  a  good  tenant  by  being  too  strict. 
And  even  at  law,  long  acquiescence  in  a  breach  of  covenant,  as  for 

(a)  Nokes  v.  Gibbon,  3  Drew.  681.  (d)  Flattery  v.  Anderdon,  12  Ir.  Eq. 

(b)  See  Wing  v.  Harvey,  5  De  G.  M.      E.  218. 

&  G   ^65  W  T<  &  E-  434" 

(cj  _Se°e   also  Duke   of  Beaufort  v.  (/)  19  V-  jnn.  134. 

Keold,  12  CI.  &  Fin.  248. 
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instance  not  to  apply  a  house  to  purposes  of  trade,  will  raise  a  pre- 
sumption of  a  licence  so  to  use  it,  that  the  lessor  cannot  insist  upon 
his  right  to  a  forfeiture  (a). 

The  expression  "  waiving  a  forfeiture  "  is  not  strictly  accurate.  It 
is  a  question  of  election,  which  may  be  by  deed  or  word,  and  the 
question,  in  cases  where  the  lessor  has  a  right  of  re-entry  on  breach, 
is,  has  the  lessor  having  notice  of  the  breach  elected  not  to  avoid  the 
lease,  or  to  avoid  it,  or  has  he  made  no  election  (6). 

7.  Waiver  of  Forfeiture. 

The  right  to  insist  upon  a  forfeiture  might  be  waived  at  law  (c), 
as  well  as  in  equity  (d),  by  the  acceptance  of  rent  after  the  forfeiture 
was  incurred  (e),  even  although  the  landlord  when  the  rent  was  ten- 
dered took  it  not  as  rent  but  as  compensation  for  use  and  occupa- 
tion subsequent  to  the  forfeiture.  Thus  in  Croft  v.  Lumley  (/), 
after  all  the  forfeitures  had  been  incurred,  the  time  having  come 
when  the  rent  would  become  due,  the  lessee  tendered  the  rent  to  the 
lessor.  He  refused  to  take  it  except  on  the  terms  that  it  should  be 
taken  not  as  rent,  but  as  compensation  for  use  and  occupation  subse- 
quent to  the  forfeiture.  The  lessee  refused  to  agree  to  any  such 
condition  ;  the  lessor  then  took  the  money,  declaring  he  would  not 
take  it  as  rent,  or  as  waiving  the  forfeitures.  It  was  held  by  the 
Court  of  Queen's  Bench,  that  in  legal  effect  money  must  be  taken 
according  to  the  intent  of  the  party  paying  it — in  this  case  as  rent 
— and  that  the  receipt  of  rent,  as  a  matter  of  law,  operated  as  a 
waiver  of  all  forfeitures  then  known  to  the  lessor,  and  that  no  protest 
on  his  part  could  prevent  this  legal  effect ;  and,  moreover,  that  the 
lessor  must  be  taken  to  waive  all  forfeitures  by  that  breach  of  which 
he  had  notice,  although  it  was  more  extensive  than  he  was  aware  of. 

Where,  however,  a  landlord  brings  an  action  of  ejectment  for  a 
forfeiture,  he  unequivocally  elects  to  treat  his  tenant  as  a  trespasser 
and  a  subsequent  distress  for  rent  will  not  affirm  the  tenancy  or  waive 
the  breaches  in  respect  of  which  the  forfeiture  had  taken  place  (g). 

(a)  Gibson  v.  Doag,  6  W.  B.  Ex.  Cas.  115;  Att.-Gen.  of  Victoria  v. 
107  ;  Whitehead  v.  Bennett,  9  W.  E.  Ettershank,  6  L.  E.  P.  C.  354,  368  ; 
(Y.-C.  E.)  626;  Page  v.  Bennett,  6  Walrond  v.  Hawkins,  10  L.  E.  C.  P. 
Jur.  (N.  S.)419.  342. 

(b)  See  judgment  of  Bramwdl,  B.,  (d)  Bridges  v.  Longman,  24  B.  27. 
in  Croft  v.  Luniley,  infra,  and  James  (e)  Price  v.  Worwood,  4  H.  &N.  516. 
v.  Young,  27  C.  L>.,  p.  663.  (/)  5  El.  &  Bl.  648. 

(c)  Croft  v.  Lumley,  5  El.  &  Bl.  (g)  Grimwood  v.  Moss,  7  L.  E.  C.  P. 
648;  Croft  v.  Lumley,  6  H.  L.  Cas.  360  ;  cf.  Jones  v.  Carter,  15  M.  &  W. 
672;  Davenport  v.  The  Queen,  3  App.  718. 
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Where  there  was  in  a  lease  a  general  covenant  to  repair,  and  a 
covenant  to  repair  within  a  certain  period  after  notice  a  notice  to 
repair  within  a"  certain  period  might  be  a  waiver  of  the .forfeiture 
incurred  by  a  breach  of  the  general  covenant  to  repair  (a) ;  seeus, 
when  the  notice  was  to  repair  forthwith  (6),  or  in  accordance  with  the 

covenants  of  the  lease  (c). 

The  mere  claim,  however,  of  forfeiture  by  reason  of  the  non-pay- 
ment of  rent,  did  not  of  itself  preclude  the  plaintiff  from  relying  on  a 
previous  forfeiture  (d). 

8     The  Law   as  to  Belief  against  Forfeiture  under  the  Conveyancing 
Acts,  1881—1892,  and  the  Settled  Land  Act,  1882. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (e),  com- 
mencing and  taking  effect  from  the  31st  December,  1881  :- 

S  14  (1)  •  "A  right  of  re-entry  or  forfeiture  under  any  proviso  or 
stipulation  'in  a  le°ase,  for  a  breach  of  any  covenant  or  condition  m 
the  lease,  shall  not  be  enforceable,  by  action  or  otherwise,  unless  and 
until  the  lessor  serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of,  and,  if  the  breach  is  capable  of  remedy, 
requiring  the  lessee  to  remedy  the  breach,  and  in  any  case  requiring 
the  lessee  to  make  compensation  in  money  for  the  breach  and  if  the 
lessee  fails  within  a  reasonable  time  thereafter  to  remedy  the  breach, 
if'  it  is  capable  of  remedy,  and  to  make  reasonable  compensation  in 
money,  to  the  satisfaction  of  the  lessor,  for  the  breach 

The  notice  hereunder  must  be  in  detail,  not  general  (g).     If  by  the 
writ  arrears  of  rent  accruing  after  notice  given  are   claimed,  the 

forfeiture  is  waived  (h). 

The  compensation  for  breach  of  covenant  which  a  lessee  is  liable 

to  pay  under  this  sub-section  does  not  include  the  costs  incurred  by 

the   lessor  in  consulting  a  solicitor  and  surveyor  in  respect  of  the 

preparation  of  the  notice.     It  is  to  be  measured  by  the  same  rule  as 

damages  in  an  action  for  the  breach  (i). 

(a)  Doe  d.  Morecraft  v.  Men*,  4  B.  (9)  Fletcher  v.  Nokes,  (1897)  1  Oh. 

W  ^  2?1     and  as  to  Semce  of  notice,  see 

&  (J.  t>Ub.  ' 

(MBoed.Goatly».Paine,2Camp.520.  sect.  6 !  of  the  Act. 

(c)  Few  v.  Perkins,  2  Ex.  92.  (A)  Bevan  •.  Barnett,  13  Times  L.  E. 

(d)  Toleman  v.  Portbury,  5  L.  E.  Q.  310.                                               -jr^vM 
B   4   7  L.  E.  Q.  B.  (Ex.  Ch.)  344.  (t)   Skinners'  Company   v.   Knight, 

M44  &  45  Vkt.  c.  41.  (1891)  2  Q.  B.  542  ;  bnt  see  now  Con- 

n  See  Ex  l  Oonld,  W.  N.  (1884),  veyancing  Act,  1892,  s.  2,  which  gives 

J{L     Scott  v.  Matthew  Brown   &  the  lessor  in  all  cases  where  the  section 

Co"  W  N   (1884),  p.  209.  applies  a  right  of  action  for  such  costs. 
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S.  14  (2) :  "  Where  a  lessor  is  proceeding,  by  action  or  otherwise, 
to  enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the 
lessor's  action,  if  any,  or  in  any  action  brought  by  himself,  apply  to 
the  Court  for  relief;  and  the  Court  may  grant  or  refuse  relief,  as  the 
Court,  having  regard  to  the  proceedings  and  conduct  of  the  parties 
under  the  foregoing  provisions  of  this  section,  and  to  all  the  other 
circumstances,  thinks  fit  ;  and  in  case  of  relief  may  grant  it  on  such 
terms,  if  any,  as  to  costs,  expenses,  damages,  compensation,  penalty 
or  otherwise,  including  the  granting  of  an  injunction  to  restrain  any 
like  breach  in  the  future,  as  the  Court,  in  the  circumstances  of  each 
case,  thinks  fit." 

This  section  is  not  confined  to  breaches  taking  place  after  the  Act 
came  into  operation,  but  extends  also  to  breaches  committed  before 
the  Act,  and  to  proceedings  pending  when  the  Act  came  into  opera- 
tion ;  hence  under  such  circumstances  where  the  landlord  had  not 
obtained  possession,  but  the  action  was  still  pending,  it  was  held  by 
the  Court  of  Appeal  that  there  was  jurisdiction  to  grant  relief  to  the 
tenant  under  that  sub-section  (a). 

The  tenant  can  only  obtain  relief  under  this  section  before  the 
landlord  has  re-entered  (6),  but  it  is  sufficient  if  he  has  applied  for 
relief  before  re-entry  (c). 

And  with  regard  to  re-entry  for  breach  of  covenant,  the  Court  has 
under  this  sub-section  a  discretion  either  to  grant  or  refuse  relief  in 
a  lessee's  action  (d). 

Where  the  right  of  renewing  a  lease  for  lives  had  been  lost  by 
non-payment  of  renewal  fines,  though  demanded  by  the  reversioners, 
the  Court  refused  to  relieve  (e). 

Where  a  forfeiture  had  been  incurred  through  breach  of  a  covenant 
to  repair,  relief  was  granted  on  the  terms  of  the  defendant  executing 
proper  repairs  and  paying  arrears  of  rent  and  costs  (/). 

Where  a  forfeiture  had  been  incurred  by  the  default  of  the  lessee 
to  complete  houses  under  a  covenant  in  a  lease,  the  equitable  mort- 
gagees of  the  lessee  were,  under  the  special  circumstances  of  the 

(a)  Quilter  v.  Mapleson,  9  Q.  B.  D.  Pearce,  supra ;  and  see  Eogers  v.  Eice, 
6"2.  supra,  and  Howard  v.  Fanshawe,  (1895) 

(b)  Quilter    v.     Mapleson,     supra;       2  Ch.  581. 

Eogers  v.  Eice,  (1892)  2  Ch.  170.  (e)  Euttledge  v.  Whelan,    10  L.  E. 

(c)  Lock  v.  Pearce,  (1892)  2  Ch.  Ir.  263  ;  see  also  Scott  v.  Matthew 
328.  Brown  &  Co.,  W.  N.  (1884),  p.  209. 

(d)  Scott  v.  Matthew  Brown  &  Co.,  (/)  Bond  v.  Freke,  W.  N.  (1S84), 
W.  N.  (1884),  p.  209 ;  see  also  Lock  v.  p.  47. 
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case,  where  no  proper  notice  had  been  given,  relieved  from  forfeiture 
upon  their  undertaking  to  perform  the  covenants  (a),  and  a  judgment 
by  default  in  an  action  against  the  lessee  for  recovery  of  the  land  on 
the  forfeiture  was  set  aside  under  R.  S.  C.  (1883),  Ord.  XXVIL,  r.  15, 
on  the  application  of  the  equitable  mortgagees,  although  not  parties 

to  the  action  (6). 

S.  14  (3)  '•  "  For  the  purposes  of  this  section  a  lease  includes 
an  original  or  derivative  under-lease,  also  a  grant  at  a  fee-farm  rent, 
or  securing  a  rent  by  condition ;  and  a  lessee  includes  an  original 
or  derivative  under-lessee,  and  the  heirs,  executors,  administrators, 
and  assigns  of  a  lessee,  also  a  grantee  under  such  a  grant  as  afore- 
said, his  heirs  and  assigns;  and  a  lessor  includes  an  original  or 
derivative  under-lessor,  and  the  heirs,  executors,  administrators,  and 
assigns  of  a  lessor,  also  a  grantor  as  aforesaid,  and  his  heirs  and 

assigns." 

Under  this  section  an  under-lessee  had  no  right  to  relief  against 

the  superior  landlord  (c). 

S.  14  (1)  :  "  This  section  applies,  although  the  proviso  or  stipula- 
tion under  which  the  right  of  re-entry  or  forfeiture  accrues  is  inserted 
in  the  lease  in  pursuance  of  the  directions  of  any  Act  of  Par- 
liament." 

S.  14  (5):  "For  the  purposes  of  this  section  a  lease  limited  to 
continue  as  long  only  as  the  lessee  abstains  from  committing  a 
breach  of  covenant,  shall  be  and  take  effect  as  a  lease  to  continue 
for  any  longer  term  for  which  it  could  subsist,  but  determinable  by  a 
proviso  for  re-entry  on  such  a  breach." 

S.  14  (6) :  This  section  does  not  extend — 

"  (i.)  To  a  covenant  or  condition  against  assigning,  under- 
letting id),  parting  with  the  possession,  or  disposing  of 
the  land  leased  ;  or  to  a  condition  for  forfeiture  on  the 
bankruptcy  of  the  lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest ;  or — 

(a)  North  London  Railway  Co.  v.  ing  Act,  1892,  power  is  given  to  the 

Jacques,  W.  N.  (1883),  p.  187.  Court  to  protect  under-lessees  on  for- 

(&)  Jacques  v.  Harrison,  12  Q.  B.  D.  feiture  of  superior  leases,  sect.  4  ;  and 

jog  the  definition    of    "lease,"    "  under - 

(c)  Nind    v.    Nineteenth     Century  lease,"   and    "under-lessee"   are  ex- 
Building  Society,  (1894)  2  Q.  B.  226 ;  tended,  sect.  5,  infra. 
Bast  v.   Gray,    (1891)  2    Q.   B.    98 ;  (d)  See  Barrow  v.  Isaacs,  (1891)  1 
Cresswell  v.  Davidson,  W.  N.  (1887)  Q.  B.  417. 
86,  56  L.  T.  811.    But  by  Conveyanc- 
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(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for 
allowing  the  lessor  to  have  access  to  or  inspect  books, 
accounts,  records,  weighing  machines,  or  other  things,  or 
to  enter  or  inspect  the  mine  or  the  workings  thereof." 

S.  14  (7)  :  "The  enactments  described  in  part  i.  of  the  second 
schedule  to  this  Act  are  hereby  repealed." 

These  are  sects.  4  to  9  of  the  Act  to  further  amend  the  law  of 
property,  and  to  relieve  trustees  (a),  and  sect.  2  of  the  Common  Law 
Procedure  Act,  1860  (6). 

S.  14  (8)  :  "  This  section  shall  not  affect  the  law  relating  to  re-entry 
or  forfeiture  or  relief  in  case  of  non-payment  of  rent." 

S.  14  (9) :  "  This  section  applies  to  leases  made  either  before  or 
after  the  commencement  of  this  Act,  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary." 

Where  there  is  a  proviso  for  forfeiture,  or  cesser  of  a  term  on  the 
bankruptcy  or  attempted  alienation  of  a  tenant-for-life,  or  upon  his 
doino-  some  act  prohibited  by  the  instrument  under  which  he  takes, 
no  relief  will  be  given  in  equity  to  prevent  the  operation  of  the 
forfeiture  (c).  And  sect.  14  of  the  Conveyancing  Act,  1881  (d),  has  no 
application  to  such  a  case  (e). 

But  by  the  Conveyancing  Act,  1892,  sect.  2,  sub-s.  2  (/),  "  Sub-s.  G 
of  sect.  14  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  is  to 
apply  to  a  condition  for  forfeiture  on  bankruptcy  of  the  lessee,  or  on 
taking  in  execution  of  the  lessee's  interest  only  after  the  expiration 
of  one  year  from  the  date  of  the  bankruptcy,  or  taking  in  execution, 
and  provided  the  lessee's  interest  be  not  sold  within  such  one  year ; 
but  in  case  the  lessee's  interest  be  sold  within  such  one  year,  sub-s.  6 
shall  cease  to  be  applicable  thereto  "  (g). 

Then,  by  sub-s.  3,  certain  property  is  excepted  from  this  sub-s.  2, 
as  agricultural  or  pastoral  land,  mines  or  minerals,  public-houses, 
some  dwelling-houses  let  furnished,  house  property  in  which  the 
qualifications  of  the  tenant  are  material  to  be  considered  with  regard 
to  the  neighbourhood. 

And  by  sect.  5,  the  definition  of  "  lease  "  in  the  Act  of  1881,  s.  14, 

(a)  22  &  23  Yict.  c.  35.  (e)  Ex  p.  Gould,  Re  Walker,  W.  N. 

(b)  23  &  24  Vict.  c.  126.  June  28,   1884,  p.   154;   13  Q.  B.  D. 

(c)  Kearsley    v.   "Woodcock,    3  Ha.      454. 

185  ;    Caulfield  v.  Maguire,  5  Ir.  Ch.  (/)  55  &  56  Vict.  c.  13. 

E.  78  ;  Kochford  v.  Hackman,  9  Ha.  (g)  See  Smith  v.  Gronow,  (1891)  2  Q. 

475.  B.  394. 

(d)  44  &  45  Vict.  c.  41. 
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is  extended  to  include  an  agreement  for  a  lease  where  the  lessee  has 
become  entitled  to  have  his  lease  granted  ;  and  "  under-lease  "  is  to 
include  an  agreement  for  an  under-lease,  where  the  under-lessee  has 
become  entitled  to  have  his  under-lease  granted  ;  and  "  under-lessee  " 
is  to  include  any  person  deriving  title  under  or  from  an  under-lessee. 
Under  the  Settled  Land  Act,  1882  (a),  the  powers  of  the  Act  may 
be  exercised  by  a  limited  owner,  without  his  estate  being  determined 
or  any  cesser  taking  place  thereupon. 

By  s.  51  (1):  "if  in  a  settlement,  will,  assurance,  or  other  instru- 
ment executed  or  made  before  or  after,  or  partly  before  and  partly 
after,  the  commencement  of  this  Act,  a  provision  is  inserted  purport- 
ing or  attempting,  by  way  of  direction,  declaration,  or  otherwise,  to 
forbid  a  tenant  for  life  to  exercise  any  power  under  this  Act,  or 
attempting  or  tending  or  intended,  by  a  limitation,  gift,  or  disposition 
over  of  settled  land,  or  by  a  limitation,  gift,  or  disposition  of  other 
real  or  any  personal  property,  or  by  the  imposition  of  any  condition, 
or  by  forfeiture,  or  in  any  other  manner  whatever,  to  prohibit  or 
prevent  him  from  exercising,  or  to  induce  him  to  abstain  from  exer- 
cising, or  to  put  him  into  a  position  inconsistent  with  his  exercising 
any  power  under  this  Act,  that  provision,  as  far  as  it  purports  or 
attempts  or  tends,  or  is  intended  to  have,  or  would  or  might  have  the 
operation  aforesaid,  shall  be  deemed  to  be  void." 

S.  51  (2)  :  "  For  the  purposes  of  this  section  an  estate  or  interest 
limited  to  continue  so  long  only  as  a  person  abstains  from  exercising 
any  power  shall  be  and  take  effect  as  an  estate  or  interest  to  continue 
for  the  period  for  which  it  would  continue  if  that  person  were  to 
abstain  from  exercising  the  power,  discharged  from  liability  to  deter- 
mination or  cesser  by  or  on  his  exercising  the  same." 

This  section  is  very  well  and  clearly  explained  in  a  recent  work  (b), 
the  learned  authors  of  which  observe  that  "the  previous  section 
precludes  the  tenant-for-life  from  divesting  himself  of  the  powers 
conferred  by  the  Act.  This  section  precludes  the  settlor  from  taking 
away  or  cutting  down  those  powers  (c).  Sub-s.  (1)  makes  any  clause 
of  forfeiture  void,  and  by  sub-s.  (2)  an  estate  originally  limited  so  as 
to  cease  when  the  tenant-for-life  attempts  to  make  use  of  the  powers 
of  the  Act,  is  enlarged  into  the  estate  which  would  have  existed 
irrespectively  of  the  clause  of  cesser  (d). 

(o)  45  &  46  Yict.  c.  38.  138  ;    and    this    section    overrules    a 

(b)  Wolstenholme,     Brinton      and      private  act,  Be  Chaytor's  Settled  Estate, 
Cherry's    Conveyancing    and   Settled      post,  25  C.  D.  651. 

Land  Acts  (1895),  pp.  362,  363.  (d)  See  Re  Hale  and  Clark,  34  W. 

(c)  See  Re  Clitheroe  Estate,  31  C.  D.      E.  624,  W.  N.  (1886)  65. 
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"The  provisions  made  void  by  this  section  are  only  provisions 
which  prevent  or  tend  to  prevent  the  exercise  of  the  powers  of  the 
Act.  Consequently  a  limitation  over  on  bankruptcy  of  a  tenant-for- 
life,  or  an  alienation  of  his  life  estate  is  not  affected  (a).  After  a 
sale  of  the  fee  simple  under  the  Act  he  would  still  be  entitled  to  the 
income  of  the  proceeds  of  the  sale  until  bankruptcy  or  alienation. 
There  is,  therefore,  in  such  a  case  no  provision  tending  to  prevent 
the  exercise  of  the  statutory  powers.  On  the  other  hand,  a  limita- 
tion over  in  case  of  non-residence  is  rendered  void,  as  a  sale  under 
the  statutory  power  would  prevent  residence  (b). 

"  The  prohibition  in  this  section  applies  not  only  to  a  provision  in 
the  settlement  itself,  but  also  to  a  provision  in  any  other  instrument. 
Thus,  a  bequest  of  an  annnity  to  a  tenant-for-life  so  long  as  he 
should  reside  on  the  estate  would  take  effect  under  sub-s.  (2)  as  an 
annuity  for  his  whole  life,  and  would  not  cease  on  sale  of  the  estate." 

S.  52:  "Notwithstanding  anything  in  a  settlement,  the  exercise 
by  a  tenant-for-life  of  any  power  under  this  Act  shall  not  occasion  a 
forfeiture." 

(a)  Be  Levy's  Trusts,  30  C.  D.  119.       for  non- residence  would  not  apply  to 

(b)  See  Be  Paget,    30  0.   D.    161 ;      the  income  of  the  proceeds  of  sale, 
where  it  was  decided  that  the  forfeiture 
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Defective  Execution  of  a  Power  aided. 

Husband  has  a  power  to  make  a  jointure  to  his  wife  by  deed:  he 
.does  it  by  will,  and  she  has  no  other  provision  ;  equity  will  make  this 
o-ood  Equity  will  supply  the  want  of  a  surrender  of  a  copyhold,  in 
case  it  be  devised  for  payment  of  debts,  or  for  a  wife,  or  for  younger 
children;  so  also  will  it  help  a  defective  execution  of  a  power;  but 
not  a  non-execution. 

The  husband,  by  virtue  of  a  settlement  made  upon  him  by  an 
.ancestor,  was  tenant  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  a  power  to  the  husband  to  make  a  jointure  on 
his  wife  by  deed  under  his  hand  and  seal. 

The  husband  having  a  wife,  for  whom  he  had  made  no  provision, 
and  being  in  the  Isle  of  Man,  by  his  last  will,  under  his  hand  and 
seal,  devised  part  of  his  lands  within  his  power  to  his  wife  for  her 

life. 

Objection.— This  conveyance,  being  by  a  will,  is  not  warranted  by 
the  power,  which  directs  that  it  should  be  by  deed;  and  a  will  is  a 
voluntary  conveyance,  and,  therefore,  not  to  be  aided  in  a  Court  of 
Equity. 

Sm  Joseph  Jekyll,  M.R.— This  is  a  provision  for  a  wife  who  had 
none  before,  and  within  the  same  reason  as  a  provision  for  a  child  not 
before  provided  for  (a)  ;  and  as  a  Court  of  Equity  would,  had  this 
been  the  case  of  a  copyhold  devised,  have  supplied  the  want  of  a 
.surrender;  so  where  there  is  a  defective  execution  of  the  power,  be 

(a)  See  Hervey  v.  H.  &c,  1  Atk.  561,  cited  infra. 

in 
W.   &   T—  VOL.   II. 
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it  either  for  payment  of  debts,  or  | provision  for  a  wife  or  children- 
unprovided  for,  I  shall[equally  supply  any  defect  of  this  nature. 

The  difference  is  betwixt  a  non-execution  and  a  defective  execution 
of  a  power  ;  the  latter  will  always  be  aided  in  equity,  under  the  cir- 
cumstances mentioned,  it  being  the  duty  of  every  man  to  pay  his 
debts,  and  a  husband  or  father  to  provide  for  his  wife  or  child.  But 
this  Court  will  not  help  the  non-execution  of  a  power,  since  it  is- 
against  the  nature  of  a  power,  which  is  left  to  the  free  will  and  elec- 
tion of  the  party  whether£to  execute  or  not ;  for  which  reason  equity 
will  not  say  he  shall  execute  it,  or  do  that  for  him  which  he  does 
not  think  fit  to  do  himself. 

And  in  this  case,  the  legal  estate  being  in  trustees,  they  were 
decreed  to  convey  an  estate  to  the  widow  for  life  in  the  lands  devised 
to  her  by  her  husband's  will. 


NOTES.       * 

1.  Generally. 

2.  Of  the  classes  in  whose  favour  equity  will  aid  a  defective  execution  of  a 

power  or  supply  a  surrender,  p.  291. 

3.  Defective  execution,  p.  298. 

4.  Cases  in  which  defects  will  not  be  aided,  p.  299. 

5.  What  powers  will  be  aided,  p.  301. 

6.  Defects  in  the  execution  of  powers  cured  by  statute,  p.  303. 

7.  Non-execution  of  a  power,  p.  306. 

1.  Generally. 

Wherever  the  formalities  required  by  a  powerare  not  strictly  complied 
with,  the  appointment  will,  at  law  (unless  made  valid  by  statute  (a) ),.. 
be  void,  and  the  property  which  is  the  subject  of  the  power  will  con- 
sequently go  as  in  default  of  appointment.  Equity,  however,  although 
not  holding  the  power  to  be  well  executed,  will,  where  there  is  the 
ability  to  exercise  a  power  over  property,  and  a  distinct  intention  to 
exercise  it  in  favour  of  certain  classes  of  persons,  aid  a  defective  exe- 
cution of  it  by  compelling,  as  in  the  principal  case,  the  person  having 
the  legal  interest  to  transfer  it  in  the  manner  pointed  out  by  the 
defective  appointment.  The  principle  upon  which  equity  acts  in 
these  cases  is  thus  stated  by  Alvanley,  M.R.,  in  the  case  of  CJiap- 
man  v.   Gibson   (b) :    "  Whenever   a    man,  having  power  over  an 

(a)  See  infra,  p.  303.  (6)  3  Bro.  Ch.  229. 
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estate,  whether  ownership  or  not,  in  discharge  of  moral  or  natural 
oblioations,  shows  an  intention  to  execute  such  power,  the  Court  will 
operate  upon  the  conscience  of  the  heir  (and  the  result  is  the  same  m 
the  case  of  any  person  entitled  in  default  of  appointment),  to  make 
him  perfect  this  intention  ;  "  but  Grant,  M.R.,  in  Holmes  v.  Cog- 
hill  (a),  seems  to  have  considered  it  difficult  to  discover  a  sound  prin- 
ciple upon  which  to  base  the  exercise  of  this  authority. 

The  execution  of  a  power  and  a  surrender  of  a  copyhold  devised, 
o-o  hand  in  hand  (6),  but  it  is  now  settled  in  accordance  with  the 
inference  which  may  be  drawn  from  the  remark  of  the  M.R.,  in  the 
principal  case,  that  equity  will  not  supply  a  surrender  m  the  case  ot 
a  covenant  in  a  deed  at  the  instance  of  persons  having  merely  a  meri- 
torious consideration,  any  more  than  it  will  carry  into   execution  a 
voluntary  contract  at  the  instance  of  the  same  persons  (c).  BeeJefferys 
v  J.  (d)  in  which   case  A.  made  a  voluntary  settlement  of  freeholds 
and  covenanted  to  surrender  copyholds  to  like  uses  for  the  benefit 
of  his  daughters  :  Cottenham,  C,  although  he  made  a  decree  for  carry- 
ing the  settlement  into  effect  so  far  as  the  freeholds  were  concerned,, 
the   title   of    the   plaintiffs   being   complete,   refused   to    do   so   as 
regarded  the  copyholds,  the  title  thereto  being  incomplete  ;  but  this 
case  seems  rather  to  be  an   example  of  the  principle  that  the  Court 
will   not    enforce    an    incomplete    settlement    in    favour  of   volun- 

fpprs  ( s) 

Surrenders  of  copyholds  to  the  use  of  wills  were  rendered  unneces- 
sary by  55  Geo.  3,  c.  192,  repealed  and  in  effect  re-enacted  as  to  this 
by  1  Vict  c  20  ss.  3,  4,  5.  For  forms  of  judgments  supplying  defects 
in  the  execution  of  powers  in  settlements  see  Seton  (1893),  Vol.  II, 
p.  1465. 

2.    Of  the  Classes  in  whose  Favour  Equity  will  aid  a  Defective 
Execution  of  a  Power  or  supply  a  Surrender  (/). 

Purchasers  for  value-There  is  a  distinction  between   persons 
claiming   for    meritorious    consideration     and    for   valuable    (good) 

(a)  7  V.  505,  6  E.  E.  171.  (<0  Or.  &  Ph.  138. 

i    Chapman     *.     Gibson,     supra;  (e)  See  Tatham,    Vernon,   29   B. 

Saver   v.    S.,    7   Ha.    387;    Cotter   v.  p.  615 ;  Gale  v.   G,   6  0.  D.,  p.  152, 

Layer   2  P  W.  623;  Eodgers  v.  Mar-  Gancly  v.   G.,   30  C.   D.,   p.  64;    see 

WV  297;  and  ,e^,  M.E.,  in  ^^^  ctne^n  Note  4, 

^rrtTwhth'see  notes  to  Elhson  J£  "  Cases  in  which  Defects  will  not 

,.E.,Post.  ^  Aided."                        ^  g 
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consideration  (a).  A  mere  agreement  or  covenant  to  execute  a 
power  in  favour  of  persons  claiming  only  upon  a  meritorious  con- 
sideration will  not  be  aided  in  equity  unless  an  intention  be  thereby 
shown  of  executing  the  power  (6).  But  where  the  consideration  is 
valuable,  a  valid  and  binding  agreement  or  covenant  will  be  enforced. 
So  where  D.  contracted  to  sell,  at  a  price  to  be  fixed  by  arbitration, 
certain  lands  over  which  he  had  a  power  of  appointment,  to  a  rail- 
way company,  and  then  died  without  executing  the  power,  the  Court 
supplied  the  defect  (c) ;  but  semis,  where  there  was  no  binding  con- 
tract, as  in  Morgan  v.  Milman  (d),  Me  Arnold  (e).  See  further  as  to 
purchasers  for  valuable  consideration,  under  which  term  mortgagees 
and  lessees  are  included,  cases  cited  below  (/) ;  as  to  mortgagees  (g)  ; 
as  to  lessees  (h).  And  it  has  been  laid  down,  "  That  in  order  to 
constitute  a  purchaser  in  whose  favour  a  defective  execution  of  a 
power  can  be  aided,  there  must  be  a  consideration  and  an  intention 
to  purchase,  either  proved  or  to  be  presumed  "  (i). 

Creditors. — Secondly,  equity  will  aid  creditor*.  Thus,  where  a 
person  directed  his  copyhold  estate  to  be  sold  for  payment  of  debts, 
and  died  without  having  surrendered  it  to  the  use  of  his  will,  equity 
decreed  the  surrender  to  be  supplied  and  the  copyhold  estate  to  be 
sold  (/,-).  In  Wilkes  v.  Holmes  (I),  power  was  given,  in  a  marriage 
settlement,  to  the  husband  and  wife  to  raise  2,QQ0l.  out  of  certain 
lands  of  the  wife's  ;  and  if  no  part  should  be  raised  in  the  life  of  the 
husband  and  wife,  then  it  should  be  lawful  for  the  survivor  of  them, 
by  wUl  duly  executed,  to  raise  that  sum,  for  the  purpose  of  paying 
the  debts  of  the  husband  and  wife,  or  either  of  them,  or  making  a 
provision  for  younger  children.     The  wife,  upon  the  death  of  the  hus- 

(«)  SeeFarwelh m  Po\wers(  1893), 335.       2  Vern.    609;  The  London  Chartered 

(b)  Sav.r  r.  S.,  7  Ha.  387,  389;  and      Bank  of  Australia  v.  Lempriere,  4  L.  E. 
see,    infra,    "  Meritorious    considera-      P.  C.  C.  572. 

tion,"  p.  294.  *  (/,)  Campbell    v.  Leach,  Amb.  740; 

(c)  Re  Dykes'  Estate,  '  Eq.  337.  Doe  v.  Weller,  7  T.  E.  478  ;  Be  King, 
(</)  3  De  G.  M.  &  G.  24.  16  Eq.  525;  Dowell  v.  Dew,  1  T.  & 
(0  32  B.  591.  0.  C.  0.  345;  King  v.  Eoney,  5  Ir. 
(,/')  Fothergill  v.  F.,  2  Freein.  257  ;  Ch.  B,  04,  72. 

Jackson  v.  J.,  -1  Bro.  Ch.  402;  Cotter  (/)  Per  Turner,  Y.-C,  in  Hughes  v. 

r.   Layer,  2   P.  W.  623;  Sergeson  v.  Wells,  9  Ha.  709. 

Sealey,    -J    Atk.     414,    9    Mod.    390;  (jfc)  See  Chapman  v.  Gibson,  3  Bro. 

Wade  v.  Paget,  1  Bro.  Ch.  303;  Bur-  Ch.   229;  Bixbv  v.  Eley,  2  Bro.  Ch. 

ivll  v.   Crutchley,  15   Y.   544  ;  Affleck  325;  Ithell  r.  Beane,  1  V.  215 ;  Tudor 

v.  A.,  3  Sm.  &  G.  394.  r.  Anson,  2   Y.  582;  Fothergill  v.  F., 

(.'/)  Taylor  r.  Wheeler,  2  Vern.  504  ;  2  Freem.  257. 

Jennings v.Moore (surrender supplied),  (/)  9  Mod.  485. 
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baud,  defectively  executed  the  power;  it  was  objected,  that  the  debts 
which  were  to  be  paid  by  means  of  the  power  were  the  debts  of  the 
husband,  whereas  the  estate  was  originally  the  wife's.  However, 
Lord  Hardiviche  supplied  the  defect,  observing  that  the  debts  were 
expressly  provided  for  by  the  deed  of  settlement. 

Where,  moreover,  a  person  has  a  general  power  of  appointment 
over  property  which  in  default  of  appointment  is  given  over,  if  he 
exercise's  such  appointment  in  favour  of  volunteers  by  deed,  or  by 
will,  equity  will  interfere  and  intercept  such  property  in  aid  of 
the  assets  of  the  appointor  for  the  benefit  of  his  creditors,  but  if  he 
does  not  exercise  his  power  equity  cannot  interfere,  and  the  persons 
entitled  in  default  of  appointment  will  take  the  property  (a).  In  the 
case  of  a  married  woman,  see  Married  Women's  Property  Act,  1882, 
s.  4  ;  Re  Harvey  s  Estate  (b)  ;  Hodges  v.  H.  (c) ;  Re  Roper  (d) ;  Re 
Be  Burgh  Lawson  (e) ;  and  the  note  to  Hidme  v.  Tenant,  post, 
and  the  cases  there  cited. 

Charities. — Thirdly,  charities  will  be  aided.  The  uniform  rule  of 
this  Court,  both  before,  at,  and  after  the  Statute  of  Charitable 
Uses  (/),  seems  to  have  been,  that  where  the  uses  are  charitable,  and 
the  person  has  in  himself  full  power  to  convey,  the  Court  will  aid  a 
defective  conveyance  to  such  uses  (</).  This  Statute  is  repealed  by 
the  Mortmain  and  Charitable  Uses  Act,  1888,  but  the  preamble  of  it 
is  preserved  by  sect.  13,  sub-s.  2,  of  the  latter  Act. 

In  Innes  v.  Sayer  (h),  a  testatrix  had  power  to  dispose  of  certain 
sums  of  stock  by  her  last  will  and  testament,  or  any  writing  purport- 
ing to  be  her  last  will  and  testament,  to  be  by  her  signed  and 
published  in  the  presence  of,  and  attested  by,  two  or  more  credible 
witnesses.  The  testatrix  by  her  will,  dated  in  January,  1833,  un- 
attested, and  not  referring  to  the  power,  gave  certain  sums  of  stocks 
to  charities.  She  afterwards  made  eight  other  unattested  testamen- 
tary papers,  giving  legacies,  or  revoking  legacies,  previously  inserted y 
the  last  of  which  papers  was  dated  the  1st  of  September,  1836 ;  and 
at  the  foot  of  it  she  had  written  as  follows  : — "  This  will  has  not  been 
witnessed,  as  I  intend,  if  I  am  spared,  to  write  it  out  fair."     The 

(a)  See  Thompson  v.  Towne,  2  Vern.  (c)  20  C.  D.  749. 

319;  Holmes  v.   Coghill,  7  V.  499,  6  (d)  39  C.  D.  483. 

R.  R.   166  ;  Fleming  v.  Buchanan,   3  (e)  41  C.  D.  568. 

De  G.  M.  &  G.  976;  Jenney  v.  An-  (/)  43  Eliz.  c.  4. 

drews,  6  Madd.  264  ;  see  Wills  Act,  (g)  A.-G.  v.  Tancred,  1  Eden,  14. 

ss.  10,  27.  (A)  7  Ha.  377. 

(5)  13  C.  D.  216. 
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testatrix  died  in  June,  1844.  It  was  held  by  Wigram,  V.-C,  that 
the  defect  in  the  execution  of  the  power  ought  to  be  supplied  in 
equity  in  favour  of  the  charities.  "  The  principle,"  said  his  Honor, 
"  upon  which  the  Court  appears  to  go  is  this,  that  if  a  person  has 
power,  by  his  own  act,  to  give  property,  and  has,  by  some  paper  or 
instrument,  clearly  shown  that  he  intended  to  give  it,  although  that 
paper,  by  reason  of  some  informality,  is  ineffectual  for  the  purpose 
.  .  .  the  Court  will,  in  the  case  of  a  charity,  by  its  decree  make 
the  instrument  effectual  to  do  that  which  was  intended  to  be 
done  "  (a). 

Meritorious  Consideration. — Fourthly,  equity  will  aid  a  wife  and 
a  legitimate  child  of  the  donee  of  the  power,  although  they  claim 
merely  as  volunteers,  upon  a  meritorious  consideration  ;  as,  for  in- 
stance, upon  a  provision  made  for  them  after  marriage  (b),  and  a  wife 
or  child,  although  provided  for,  will  be  entitled  to  the  aid  of  equity, 
the  Court  considering  that  the  husband  or  the  father  are  the  proper 
judges  what  is  a  reasonable  provision  (c). 

To  no  other  persons,  except  a  wife  or  legitimate  child,  will  the  aid 
of  the  Court  be  granted,  upon  the  ground  of  the  provision  being  for 
a  meritorious  consideration  ;  neither  to  a  husband  (d)  ;  nor  to  a 
natural  child  (e)  ;  nor  to  a  grandchild  (/);  nor  to  a  father^);  nor 
to  a  mother,  brother,  or  sister  (h)  ;  nor  to  a  nephew  or  niece  {i)  ;  nor 
to  a  cousin  (k) ;  nor  to  a  settlor  defectively  executing  a  power  in  his 
own  favour  (l).     A  fortiori  equity  will  not  afford  its  aid  to  mere 

(a)  See  S.   C,  affirmed  on   appeal,  (J)  Moodie  v.  Eeid,  1  Madd.  516; 

3  Mac.  &  G.  606 ;  A.-G.  v.  Burdet,  2  Hughes  v.  Wells,  9  Ha.  749,  769. 

Vera.  755;  A.-G.  v.  Sibtlaorpe,  2Euss.  (e)  Fursaker  v.  Eobinson,  Pr.   Ch. 

&  M.  Ill  (n.).  475  ;  Tudor  v.  Anson,  2  V.  582  ;  Blake 

(&)  Fothergill  v.  F.,  2  Freem.  257  ;  v.    B.,    Beat.    575.      Cf.    Be    Deakin, 

Sarthv.  Blanfrey,  Gilb.  Eq.  R.  166;  (1894)  p.  568. 

Sneed   y.    S.,    Axnb.   64;    Churchman  (/)  Bland  v.  B.,  2  Cox,  349 ;  Perry 

v.    Hervey,  Amb.    335 ;    Medwin    v.  v.  Whitehead,  6-V.  544. 

Sandhain,    3  Swans.    686  ;   Affleck  v.  (g)  Sloane  v.  Cadogan,  App.  to  Sug. 

A.,  3  Sm.   &   G.  394,  referred  to  Be  on  Powers,  No.  9,  7th  edit. 

Anstis,  31   C.    D.,    p.    607;  Proby  v.  (h)  Goodwyn  v.  G.,  1  V.  226;  Goring 

Landor,  28  B.   504;  Hervey  v.  H.,  1  v.  Nash,  3  Atk.  189,  overruling  Watts 

Atk.  567  ;  Barron  v.  Constabile,  7  Ir.  v.  Bullas,  1  P.  W.  60. 

Ch.  E.  467.  (/)  Strode  v.  Eussel,    2  Vera.  621, 

(r)  Hervey  v.  H,  1  Atk.  568  ;  Chap-  625;  Marston  v.  Gowan,  3  Bro.  Ch.  170. 

man  v.  Gibson,  3  Bro.  Ch.  230 ;  Smith  (k)  Tudor  v.  Anson,  2  V.  582. 

v.    Baker,   1    Atk.    385  (surrender  of  (?)  Ward  v.  Booth,  cited  3  Ch.  Ca. 

copyholds);     Hume    v.     Eundell,    6  69,  92  ;  Ellison  v.  E.,  post,  6  V.  656, 

Madd.  331  ;  Lucena  v.  L.,  5  B.  249;  6  E,  E.  19;  Sergeson  v.  Sealey,  9  Mod. 

Morse  v.  Martin,  34  B.  500.  390. 
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volunteers,  as  to  whom  see  the  definition  given  by  Cotton,  L.J.,  in 
Tucker  v.  Bennett  (a),  and  see  Smith  v.  Ashton  (b),  Sergeson  v. 
.Sealey  (c),  Godwin  v.  Kilsha  (d),  Re  Anstis  (e),  Tucker  v.  Bennett  (/). 

If  the  obligation  upon  the  donee  of  the  power  to  provide  for  the 
persons  taking  in  default  of  appointment  be  equal,  equity  will  not 
interfere.  If,  for  instance,  the  heir  (being  a  child)  is  unprovided  for, 
equity  will  not,  as  against  him,  aid  other  children  or  the  wife.  "The 
principle  must  be  this,  that  the  testator  being  under  an  obligation 
to  do  an  act,  we  will  compel  the  heir  to  perfect  it ;  but  we  will  not 
compel  him  to  fulfil  an  obligation  at  the  expense  of  another ;  and,  if 
the  testator  has  totally  forgot  to  make  any  provision  for  his  eldest 
son,  this  shall  be  an  answer  to  the  claim  of  the  wife,  or  other 
children  "  (g).  If  a  daughter  is  unprovided  for,  but  a  son  is  provided 
for,  a  defective  execution  of  a  power  in  favour  of  the  daughter  would 
be  aided  in  equity. 

In  Braddick  v.  Mattock  (h),  Leach,  V.-C,  said,  "  This  Court  will 
•not  supply  a  surrender  against  the  heir-at-law  unprovided  for ;  but 
it  considers  the  parent  as  the  best  judge  of  the  provision  of  that  heir, 
and  will  not  examine  the  sufficiency  of  the  provision,  unless  perhaps 
in  a  case  in  which  it  may  be  challenged  as  illusory."  In  Rodgers  v. 
Marshall  (i),  Grant,  M.R,  seemed  inclined  to  think  that,  as  against  a 
grandchild,  being  the  heir-at-law,  and  unprovided  for,  the  want  of 
surrender  ought  not  to  be  supplied,  and  directed  an  inquiry  as  to 
whether  he  was  provided  for  (k). 

It  is  clear,  however,  that  a  surrender  will  be  supplied  as  against  a 
■  collateral  heir,  whether  provided  for  or  not  ;  as  a  person  is  not  sup- 
posed to  be  under  any  obligation  to  provide  for  a  collateral  heir  (I). 

3.  Defective  Execution  (m). 

As  a  general  rule,  where  the  intention  to  execute  a  power  is 
sufficiently  declared,  the  persons  to  be  benefited,  and  the  amount 

(a)  38  C.  D.,  p.  10.  (h)  6  Madd.  363. 

(6)  2  Freem.  309.  (i)  17  V.  294. 

i  (c)  2  Atk.  415.  (&)  Butsee Hills  v.  Downton,  5V.565. 

(d)  Amb.  684.  (?)  Fielding  v.  Winwood,  16  V.  90 ; 

(e)  31  C.  D.  596.  see  also  Chapman  v.  Gibson,  3  Bro. 
(/)  38  C.  D.  1.  Ch.  229 ;  Smith  v.  Baker,  1  Atk.  385  ; 
(g)  Chapman  v.  Gibson,   3  Bro.  Ch.      and  also  against  hceres  /actus  (Smith  v. 

.230 ;  Hume  v.  Rundell,  6  Madd.  331 ;      Baker,  1  Atk.  385). 
Lucena  v.   L.,    5   B.    249;  Morse   v.  (m)  See  "  Non -execution,"  note  7, 

.Martin,  34  B.  500.  infra. 
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thereof,  are  sufficiently  indicated,  and  there  is  good  consideration,, 
but  the  act  declaring  the  intention  is  not  an  execution  of  the  power 
in  the  form  prescribed  :  there  the  defect  will  be  supplied  in  equity, 
unless  such  defect  is  of  the  essence  of  the  power  (a). 

Intention  to  Execute. — If  the  intention  to  execute  the  power 
appear  clearly  in  writing,  as  where  a  donee  of  a  power  covenants  to' 
execute  it  (b) ;  or,  by  his  will,  he  desires  the  remaindermen  to  create 
the  estate  authorised  by  the  power  (c) ;  or  if  he  enters  into  an  agree- 
ment to  execute  it  (d)  ;  even  though  he  keep  the  agreement  in  his  own 
possession  (e) ;  or  if  by  a  mere  writing,  not  sealed  and  delivered,  he 
expresses  an  intention  to  give  property  which  he  had  power  to  appoint 
by  instrument  sealed  and  delivered  (/)  ;  or  if  he  promises  by  letters 
to  grant  an  estate  (g)  ;  or  to  give  a  security  (h),  which  he  could 
only  do  by  the  exercise  of  his  power,  aid  will  be  given.  And  an 
agreement  for  valuable  consideration  to  exercise  a  power  will  be 
aided  in  equity  as  an  informal  execution  of  a  general  power  of 
appointment  (i).  A  recital  by  the  donee  of  a  power,  in  the  marriage 
settlement  of  one  of  his  daughters,  who  was  one  of  the  objects  of  the 
power,  that  she  was  entitled  to  a  share  of  a  sum  to  which  she  could 
only  be  entitled  by  his  appointment,  has  been  held  sufficient  evidence 
of  his  intention  to  execute  the  power,  and  was  therefore  aided  as  a 
defective  execution  of  a  power  (k).  And  in  Re  Famell  (I),  a  state- 
ment in  a  lease  that  certain  persons  were  "  the  present  trustees  "  of  a 
will  was  held  to  operate  as  an  appointment  of  new  trustees.  So  also 
where  a  donee  of  a  power,  in  an  answer  to  a  bill  in  Chancery, 
states  that  he  "  appoints,  and  intends,  by  writing  in  due  form,  to 
appoint"  (m) ;  but  of  course  there  can  be  no  intention  to  execute  a 

(a)  Shannon  v.  Bradstreet,  1  Sch.  &      77. 

L.  63;  Garth  v.  TWnsend,  7  Eq.  221 ;  (/)  Kennard  v.  K.,  8  Ch.  230. 

Cooper  v.  Martin,  3  Ch.,  p.  57;  Ken-  (g)  Campbell  v.  Leach,  Amb.  740; 

narcl  v.   K,    IS  Ch.   227;    Hallett  v.  Sugd.  on  Powers,  App.  No.  xxv.,  7th 

Martin,    24   C.  D.,  p.    632 ;    Farwell  ed.  ;  and  see  Blake  v.  French,   5  Ir. 

(1893),  p.  131.  Ch.  B.  246. 

(b)  Fothergill  v.  F.,  2  Freem.  256 ;  (/,.)  The  London  Chartered  Bank  of 
Coventry  v.  C,  2  P.W.  222;  Sergeson  Australia  v.  Lempriere,  4  L.  B.  P.  C 
v.  Sealey,  2  Atk.  414 ;  Sarth  v.  Blan-  C.  572. 

frey,  Gilb.  Eq.  B.  166.  (i)  Be  Dykes'  Estate,  7  Eq.  337. 

(c)  Vernon  v.  V.,  Arab.  1.  (A-)  Wilson   v.   Piggott,    2   V.   jun. 

(d)  Shannon  v.  Bradstreet,  1  Sch.  &  351,  2  B.  B.  246;  Poulson  v.  Wel- 
L.  52  ;  Mortlock  v.  Buller,  10  V.  292 ;  lington,  2  P.  W.  533. 

Lowry  v.  Dufierin,  1  Jx.  Eq.  B.  281  ;  (I)  33  C.  D.  p.  599. 

Lowell  v.  Dew,  1  Y.  &  C.  C.  C.  345.  (m)  Carter  v.  C,  Mos.  365 ;  and  see^ 

(e)  King  v.  Boney,  5  Ir.  Ch.  B.  64,      Fortescue  v.  Gregor,  5  V.  553. 
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power  unless  there  is  a  knowledge  of  its  existence.  So  where  a  donee 
of  a  power  concurred  in  a  deed  of  settlement,  for  purposes  uncon- 
nected with  the  fund  subject  to  the  power,  and  in  ignorance  of  the 
existence  of  the  power,  such  concurrence  was  held  not  to  operate  as  a 
defective  exercise  of  the  power  which  would  be  aided  in  equity  (a). 
And  where  a  married  woman  had  two  powers  of  appointment,  both 
exercisable  by  will,  but  it  was  quite  ambiguous  which  power  she 
intended  to  exercise,  it  was  held  her  will  did  not  operate  as  an  exer- 
cise of  either  power  (b). 

In  order  that  the  Court  should  be  able  to  rectify  any  informality 
in  the  execution  of  a  power,  it  is  essential,  not  only  that  the  persons 
to  be  benefited,  and  the  amount  of  the  benefit,  should  be  sufficiently 
indicated,  but  that  the  intention  to  pass  the  property,  though  not 
necessarily  under  the  power  (c),  should  be  clearly  shown  (d). 

For  the  Court  will  not  aid  a  defective  instrument,  where  there 
does  not  appear  thereby  to  have  been  on  the  part  of  the  donee  a 
distinct  intention  to  execute  the  poivcr.  Thus,  in  Garth  v. 
Totvnsend  (e),  Mrs.  G.,  having  power  to  appoint  funds  amongst  her 
children  by  deed,  or  by  her  last  will  in  writing,  or  any  writing  pur- 
porting to  be  or  being  in  the  nature  of  her  last  will,  or  any  codicil 
thereto,  to  be  signed  and  published  in  the  presence  of,  and  to  be 
attested  by,  two  credible  witnesses,  died  intestate ;  but  left  in  an 
envelope,  addressed  to  her  son,  an  unattested  memorandum  (signed 
by  herself,  and  dated  eight  years  before  her  death),  "  For  my  sons 
and  daughters.  Not  having  made  a  will,  I  leave  this  memorandum,, 
and  hope  my  children  will  be  guided  by  it,  though  it  is  not  a  legal 
document.  The  funds  I  wish  divided  as  follows  "  (and  after  appor- 
tioning the  funds  among  her  children,  and  making  a  bequest  to  them 
out  of  another  fund,  and  a  gift  of  the  residue,  she  thus  ends  the 
memorandum)  :  "  This  paper  contains  my  last  wishes  and  blessings 
upon  my  dear  children,  and  thanks  for  their  love  to  me."  It  was 
held  by  James,  V.-C,  that  the  Court  could  not  aid  any  defects  in  the 
execution  of  the  memorandum,  so  as  to  give  it  validity  as  an  appoint- 
ment. "  The  true  test,"  said  his  Honor,  "  is,  is  there  a  distinct 
intention  to  execute  the  power  ?  Now,  here  the  persons  to 
take  and   the   amount   to   be   taken   are   sufficiently   pointed    out,- 

(a)  Griffith-Boscawen  v.    Scott,    26  495. 

C.  D.  358,  362.  (d)  Buckell  v.  Blenkhorn,  5  Ha.  131 ;. 

(6)  Be  Herdman's  Trusts,  31  C.  D.  West  v.  Bay,  Kay,  385. 

Ir.  (1893)  93,  94.  (e)  7  Eq.  220. 

(c)  Carver  v.  Bichards,  27  B.  488, 
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but  where  the  instrument  fails  is  in  intention  to  execute  tlie 
power.  Mrs.  Garth  purposely  abstained  from  executing  it. 
She  simply  wished  her  children  to  be  quite  unfettered,  saying, 
'  I  tell  you  my  wishes,  but  I  do  not  mean  to  tie  you  up  by  any  legal 
document.  I  know  I  have  power  to  appoint  these  funds,  but  I  do  not 
exercise  that  power.'  The  jurisdiction  of  the  Court  is  to  supply 
defects  occasioned  by  mistake  or  inadvertence :  not  to  supply 
omissions  intentionally  made  "  (a). 

But  a  donee  may  have  sufficiently  indicated  a  present  intention  to 
execute  a  power,  although  he  may  in  a  certain  event  express  an 
intention  to  give  the  property  by  a  more  formal  document.  In 
Kennard  v.  K.  (b),  a  case  very  similar  to  Garth  v.  Townsend,  a 
lady,  having  a  power  of  appointment  by  deed  or  will  over  certain 
leasehold  property,  which  in  default  of  appointment  was  vested 
absolutely  in  her,  wrote  and  signed  an  unattested  paper,  by  which, 
after  referring  to  the  property  in  terms  sufficient  to  identify  it,  she 
proceeded  :  "  If  I  die  suddenly,  I  wish  my  eldest  son  to  have  it.  My 
intention  is  to  make  it  over  to  him  legally  if  my  life  is  spared."  It 
was  held  by  the  C.A.,  affirming  the  decision  of  the  M.R.,  that  the 
memorandum  was  a  defective  execution  of  the  power  by  the  donee, 
and  that  equity  would  relieve  against  the  defect  in  favour  of  the 
eldest  son.  "  She  expresses,"  said  James,  L.J.,  "  her  intention  that 
her  son  shall  have  the  property  which  is  the  subject  of  the  power. 
*  *  *  In  Garth  v.  Toivnsend  (c)  I  considered  that,  upon  the  true 
construction  of  the  instrument,  there  was  no  intention  to  give  the 
property,  but  only  to  request  the  persons  taking  it  in  default  of 
appointment  to  make  a  certain  application  of  it,  without  legally 
binding  them  to  do  so."  And  Mellish,  L.J.,  observed,  "  She  means 
in  any  event  to  give  the  property,  but  to  do  so  by  a  more  formal 
instrument  if  her  life  is  spared." 

Defects  relieved  against. — Equity  will  afford  its  aid,  where  there 
has  been  a  defective  execution  by  a  formal  or  appropriate  instrument : 
thus,  if  the  instrument,  whether  it  be  a  deed  or  will,  is  by  the  power 
required  to  be  executed  in  the  presence  of  a  certain  number  of  wit- 
nesses, and  it  is  executed  in  the  presence  of  a  smaller  number ;  or  if 
it  is  required  to  be  signed  and  sealed,  and  sealing  is  omitted,  equity 
will  supply  the  defect  (d)  ;  and  in  wills  not  coming  within  the  opera- 

(a)  And  see  Pennefather  v.  P.,  7  Ir.  (d)  "Wade  v.  Paget,  1  Bro.  Ch.  363; 
B.  Eq.  300;  Farwell,  (1893)  193.  Cockerell  v.  Cholnieley,  1  Buss.  &  M. 

(b)  8  Ch.  227.  424  ;    1   CI.  &  Fin.   60 ;  see  22  &  23 

(c)  Supra.  Vict.  c.  35,  infra. 
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'tion  of  the  Wills  Act  (a),  an  appointment  of  personalty  required 
to  be  attested  by  two  witnesses,  has  been  aided,  though  attested  by 
no  witness  (b),  and  a  defect  caused  by  the  excessive  execution  of  a 
power  has  been  aided  (c). 

The  law  has  been  altered  by  the  Wills  Act  (d),  under  which  it  has 
been  decided  that  although  when  under  a  power  to  be  executed  "  by 
deed  or  will,"  a  mere  memorandum  not  testamentary,  in  execution  of 
the  power,  may,  by  being  turned  into  a  deed,  be  aided  in  equity  (e), 
nevertheless,  if  the  document  be  testamentary,  if  it  be  not  executed 
by  two  witnesses  in  accordance  with  the  provisions  of  the  Act, 
even  although  as  a  will  made  abroad,  it  be  admitted  to  probate 
under  24  &  25  Vict.  c.  114,  it  will  not  be  so  aided  (/). 

A  power  will,  as  in  the  principal  case,  be  aided,  if  it  has  been 
executed  by  a  will,  when  it  ought  strictly  to  have  been  executed  by 
deed  (g). 

In  Barron  v.  Constabile  (h)  the  power  was  to  charge  a  jointure 
not  exceeding  600/.  a  year  by  deed  or  will,  and  the  donee  of  the 
power  devised  instead  of  charging  a  jointure,  the  devise  was  held  an 
execution  of  the  power;  and  see  Bruce  v.  B.  (i). 

4.   Cases  in  which  Defects  will  not  be  Aided. 

If  a  document  is  plainly  intended  to  be  testamentary,  but 
does  not  satisfy  the  terms  of  the  Wills  Act  (k),  nor  of  the  power, 
■  semble,  it  will  not  be  aided  by  being  treated  as  a  deed; 
see  judgment  of  Mellish,  L.J.,  Kennard  v.  K.  (I),  and  of 
Kay,  J.,  Be  Kirwan's  Trusts  (m).  Equity  will  not  aid  a  defect 
if  the  intention  of  the  donor  would  be  thereby  defeated.  Thus, 
although  there  is  no  doubt  that  a  Court  of  equity  will  aid  the 
defective  execution  of  a  power  in  favour  of  a  creditor  or  purchaser, 
although  the  donee  be  a  married  woman  (n),  the  Court,  in  such  cases, 

(a)  1  Vict.  c.  26,  ss.  9  &  10,  infra.  (I)  8  Ch.  227,  supra. 

(b)  Lucena  v.  L.,  5  B.  249;  Morse  (m)  Supra. 

v.  Martin,  34  B.  500.  (n)  Pollard  v.  Grenville,  1  Ch.  Ca. 

(c)  Hervey  v.  II.,  1  Atk.  561.  10 ;  Dowell  v.  Dew,  1  Y.  &  C.  C.  C. 

(d)  1  Vict.  c.  26,  ss.  9  &  10.  345  ;    Doe  v.  Weller,  7  Ir.   B.   480 ; 

(e)  Kennard  v.  K.,  8  Ch.  227.  Dillon  v.  Grace,  2  Sch.  &  L.  456 ; 
If)  lie  Kirwan,  25  C.  D.  373,  381.  Stiad  v.  Nelson,  2  B.  245  ;  The  London 
(g)  Sneed  v.  S.,  Amb.  64;  Mills  v.       Chartered  Bank  of  Australia  v.  Lern- 

M„  8  Ir.  Eq.  E.  192.  priere,   4  L.  E.    P.  C.  C.   572,   over- 

(h)  7  It.  Ch.  E.  467.  ruling   extra-judicial  observations   in 

(0  11  Eq.  371.  Martin  v.  Mitchell,  2  J.  &  W.  424. 
Ik)  1  Vict.  c.  26. 
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must  be  satisfied  that  the  formalities  which  have  not  been  observed, 
are  no  more  than  matters  of  form  ;  and  that  the  donee  of  the  power 
has  not  by  their  nonobservance  been  deprived  of  any  of  the  protection 
which  the  due  exercise  of  the  power  would  have  afforded  her.  For 
instance,  in  Reid  v.  Shergold  (a),  where  a  lady,  entitled  under  a 
devise  to  copyholds  for  life,  with  a  power  to  appoint  them  by  will, 
sold  and  surrendered  them  to  a  purchaser,  Lord  Eldon  held,  that  the 
purchaser  could  not  be  aided  in  equity.  "  The  testator,"  said  his 
Lordship,  "did  not  mean  that  she  should  so  execute  her  power — he 
intended  that  she  should  give  by  will,  or  not  at  all ;  and  it  is  im- 
possible to  hold  that  the  execution  of  an  instrument  or  deed,  which, 
if  it  availed  to  any  purpose,  must  avail  to  the  destruction  of  that 
poiver  the  testator  meant  to  remain  capable  of  execution  to  the 
moment  of  her  death,  can  be  considered  in  equity  an  attempt  in  or 
towards  the  execution  of  the  power"  (b).  The  Court  looks  with 
especial  jealousy  on  any  such  transaction,  in  which  the  wife  may  have 
acted  under  the  influence  of  her  husband  (c).  A  power  to  be 
executed  by  will  cannot  be  executed  by  deed,  and  equity  will  not  give 
its  aid  (d).  Nor  where  the  execution  would  involve  a  breach  of 
trust  (e).  Nor  where  it  would  be  a  fraud  upon  the  power  (/).  Nor 
where  there  is  a  defect  in  the  execution  of  a  power  under  an  Act  of 
Parliament  (g),  save  so  far  as  excepted  by  statute  (h),  and  as  to 
tenants  in  tail  and  protection  of  settlement  under  the  Fines  and 
Recoveries  Act,  see  sect.  47  of  that  Act,  which  excludes  the  jurisdic- 
tion of  equity.  Nor  as  to  powers  under  the  Civil  List  Act,  or  under 
particular  family  entails  (i).  Nor  wherever  the  defect  is  of  the 
essence  of  the  power  (k). 

(a)  10  V.  370.  Ord  v.  Noel,  5  Madd.  438 ;  BeBringer 

(/>)  And  see  Duguid  v.  Eraser,   31  v.  Blagrave,  1  De  G.  &  Sin.  63. 

C.  D.,  p.  453.  (/)  Harnett  v.  Yielding,  2  Sch.  &  L. 

(r)  Hopkins    v.  Myall,    2   Buss.    &  549 ;  Be  Kirwan,   25  C.  D.  373 ;  see 

M.  8G;  Thackwell  v.  Gardiner,   5  De  Dyas  v.    Cruise,    2   Jo.  &  Lat.    460; 

G.    &   Sm.   58;    and  Majoribanks   v.  Earwell  (1893),  348,  and  infra. 

Hovenden,    6    Ir.    Eq.    B.    238;   see  (g)  See  Farwell  (1893),  pp.  343,  344. 

further  Gas  Light  Co.  v.    Towse,    35  (h)  lb.,  pp.  343,  351.     See  Note  6, 

C.  D.  519.  p.  303,  infra. 

{d)  Beid   v.    Shergold,    10   V.    370,  {%)  Ibid.,  p.  344. 

380;    Re  Walsh,    1    L.    B.   Ir.     320;  (k)  Morse  v.  Martin,  34  Bea.  500; 

Coffin  v.  Cooper,  13  W.  B.  571.  Cooper  v.  Martin,  3  Ch.  47  ;  Barwell. 

(e)  Mortlock  v.  Buller,   10  V.  292;  (1893),  p.  330. 
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5.  What  powers  will  be  aided. 

There  is  no  doubt  that  powers  of  jointuring,  of  raising  portions,  of 
sale,  of  revoking  uses  and  generally  appointing  an  estate,  will,  if 
defectively  executed,  be  aided. 

Powers  of  Leasing. — Although  it  was  at  one  time  a  subject  of 
doubt,  it  seems  now  to  be  settled  that,  independently  of  the  statutory 
aid  hereafter  mentioned,  defective  appointments  under  powers  of 
leasing  will  be  aided  as  against  the  remainderman,  the  lessee  being 
a  purchaser  pro  tanto.  In  Shannon  v.  Bradstreet  (a)  Lord  Redes- 
dale  held  a  contract  to  grant  a  lease  by  a  tenant  for  life,  according  to 
a  power,  binding  upon  a  remainderman,  although  it  was  objected  that 
a  leasing  power  differs  from  other  powers,  inasmuch  as  in  other 
powers  the  remainderman  has  no  interest  in  the  mode  in  which  the 
power  is  executed,  as  he  claims  nothing  under  it,  but  that  under  the 
leasing  power  he  claims  the  rent  reserved.  "  In  the  case  of  powers 
to  make  leases,"  said  his  Lordship,  "  at  the  best  rent  that  can  be 
obtained,  it  is  evident  that  the  author  of  the  power  looks  to  the 
benefit  of  the  estate,  and  that  the  power  is  given  for  the  benefit  both 
of  the  tenant  for  life  and  of  all  persons  claiming  after  him  ;  for  where 
the  tenant  for  life  can  give  no  permanent  interest,  and  his  tenant  is 
liable  every  day  to  be  turned  out  of  possession  by  the  accident  of  his 
death,  it  is  hard  to  procure  substantial  tenants  ;  and  therefore  it  is 
beneficial  to  all  parties  that  the  tenant  for  life  should  have  a  power 
to  grant  such  leases."  See  also  Clark  v.  Smith  (b),  Campbell  v. 
Leach  (c),  Dowell  v.  Dew  (d),  where  an  agreement  to  grant  a  lease 
was  held  binding  as  against  a  feme  covert,  as  being  a  defective 
execution  of  her  power  of  leasing  (e).  But  to  bind  the  remainderman 
there  must  be  a  valid  and  binding  contract  in  ivriting  (/).  In 
Davis  v.  Harford  (g),  by  a  will  devising  land  in  strict  settlement, 
powers  of  granting  building  leases  were  given  to  any  tenant  for  life 
and  to  trustees  during  the  minority  of  any  tenant  in  tail.  The  tenant 
for  life,  in  pursuance  of  his  power,  entered  into  a  contract  to  grant  a 
building  lease,  but  died  without  executing  it,  and  was  succeeded  by 
.an  infant  tenant  in  tail.     It  was  held  that  the  trustees  had  power  to 

(«)  1  Sch.  &  L.  52.  (/)  Shannon  v.  Bradstreet,  1  Sch.  & 

(6)  9  CI.  &  Fin.  126,  141.  L.  52 ;  Morgan  v.  Milman,  3  De  G.  M. 

(c)  Amb.  740.  &  G.  24 ;  Blore  v.  Sutton,  3  Mer.  237 ; 

(d)  1  Y.  &  C.  C.  C.  345.  Trotman  v.  Flesher,  3  Gif .  1 ;  Farweli 

(e)  See  Gas  Light  Co.  v.  Towse,  35      (1893),  347. 

•C.  D.  519.  (g)  22  C.  D.  128. 
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effectuate  the  contract  of  the  tenant  for  life  by  executing  a  lease  (a).. 
But  if  a  remainderman  lie  by  and  suffer  the  lessee  to  improve  the 
estate  after  the  death  of  the  tenant  for  life,  a  parol  contract  may  be- 
enforced  against  him  (6). 

And  a  power  of  leasing  will  not  be  aided  where  the  best  rent  has 
not  been  reserved,  or  a  fine  has  been  paid,  contrary  to  the  requisitions 
of  the  power  ;  or  where  there  has  been  an  agreement  or  covenant  to 
grant  a  lease,  commencing  in  futuro,  where  the  power  authorises 
only  leases  in  possession,  and  the  donee  has  died  before  the  estate  fell 
into  possession  (c).  Bat  if  the  donee,  after  agreeing  to  grant  a  lease 
in  futuro,  lives  until  the  estate  falls  into  possession  by  the  expiration 
of  a  former  lease,  the  agreement  will  be  held  in  equity  a  valid  execu- 
tion of  the  power  (d).  When  the  question  is  raised,  whether  the  rent 
reserved  is  adequate  or  not,  Equity  will  not  decline  to  aid  the  im- 
perfect execution  of  the  power  of  leasing,  unless  the  rent  be  so  low  as 
to  afford  evidence  of  fraud  (e). 

Where  unusual  and  unheard-of  covenants  were  introduced  into  the 
lease,  the  Court  refused  to  aid  a  lease  purporting  to  have  been 
granted  in  execution  of  a  power  to  grant  leases  containing  "  usual 
and  reasonable  covenants  "  (/). 

If  a  tenant  for  life  has  power  to  lease,  with  the  consent  of  trustees- 
or  others,  an  agreement  by  the  tenant  for  life  alone  to  lease  will  not 
be  aided  (g).  Where  a  tenant  for  life,  with  power  to  grant  leases  "  in 
possession,  and  not  in  reversion,"  entered  into  an  agreement  to  grant 
a  lease  a  day  or  two  before  the  lease  was  to  commence,  the  tenant  for 
life  having  survived  that  time,  no  objection  arose,  and  the  agreement 
was  held  by  Lord  Redesdale  to  be  binding  upon  the  remainder- 
man (h).  And  a  covenant  for  renewal  in  a  lease  executed  by  a 
lessor  under  a  power  of  granting  leases  in  'possession  at  tlie  best  rent, 
is  good,  if  at  the  time  of  its  performance  the  new  lease  reserves  the 

(a)  See  now  Settled  Land  Act,  1882,  (d)  Dowell  v.  Dew,  1  Y.  &  C.  C.  C 

s.    12 ;  and  lie  Kemeys-Tynte,  2  Oh.  345. 

211.  (c)  King  v.  Eoney,  5  Ir.  Ch.  R.  64, 

(J)    Stiles  v.   Cowper,   3  Atk.   692  ;  77. 

Shannon  v.  Bradstreet,  1  Sch.  &  L.  72:  (/)  Medwin  v.  Sanham,   3  Swans. 

Hope  v.  Cloncurry,  8  Ir.  R.  Eq.  555.  685. 

(c)  Campbell  v.  Leach,  Amb.  740  ;  ((/)  Lawrenson  v.  Butler,   1  Sch.  & 

Shannon  v.  Bradstreet,  1  Sch.   &  L.  L.  13. 

52;  Doe    v.    Weller,    7    T.    B.   478;  (h)  Shannon  v.  Bradstreet,   1    Sch. 

Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  345,  &  L.  52;  Dowell  v.  Dew,  1  Y.  &  C.  C. 

356 ;    Temple  v.   Baltinglass,  Eep.    t.  C.  345. 
Pinch,  271. 
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best  rent  that  can  then  be  obtained,  and  contains  only  stipulations 
then  authorized  by  the  power  (a).  If  after  the  death  of  the  tenant 
for  life,  being  donee  of  the  power,  the  remainderman  lies  by  and 
allows  acts  of  part  performance  and  expenditure  of  money  on  the  pre- 
mises by  the  lessees,  the  agreement  will  be  enforced  against  him  (b) ; 
but  this  would  not  be  the  case  if  such  acts  of  part  performance 
or  expenditure  had  only  been  allowed  by  the  tenant  for  life  (c). 

The  lessee,  in  the  absence  of  a  covenant  for  quiet  enjoyment  or  the 
like  on  the  part  of  the  tenant  for  life,  cannot  enforce  any  claim 
against  his  estate  by  way  of  damages  (d),  though  he  may  do  so  under 
such  covenant  (e). 

Although  the  Court  is  unable  to  decree  specific  performance  of  a 
lease  against  the  remainderman  in  consequence  of  the  best  rent  not 
having  been  reserved  according  to  the  requirement  of  the  power  by 
the  donee  being  tenant  for  life,  nevertheless,  in  the  absence  of  fraud, 
and  there  being  a  bond  fide  intention  to  execute  the  power,  it  is  the 
better  opinion  that  the  interest  of  the  tenant  for  life  may  be  bound 
to  the  extent  he  was  able  to  bind  it,  unless  there  were  some  incon- 
venience in  making  a  decree  for  partial  performance  of  the  con- 
tract (/) ;  and  a  purchaser  under  a  power  of  sale  from  a  tenant  for 
life,  with  notice  of  an  agreement  to  lease  under  a  power,  is  bound  to 
perform  it  in  the  same  manner  as  the  vendor  was  (g). 

6.  Defects  in  the  Execution  of  Powers  cured  by  Statute. 

The  legislature  has  extended  the  remedies  of  lessees  by  the  Act  for 
granting  reliefs  against  defects  in  leases  made  under  powers  of  leasing 
in  certain  cases  (h).  As  to  decisions  under  these  Acts,  see  Ex  p. 
Cooper  (i),  Hallett  to  Martin  (k),  Doe  v.  Oliver  (I). 

The  effect  of  the  original  Act  before  the  repeal  of  sect.  3  was,  it  is 

(«)  Gas  light,  &c.  Co.  v.  Towse,  35  Bromley  v.  Bettison,  12  East,  305  ; 
C.  D.  519.  Farwell    (1893),     p.     348  ;     but    see, 


(&)  Stiles  v.  Cowper,  3  Atk.  692 
Shannon,  v.  Bradstreet,  1  Sch.  &  L 
73. 

(c)  Morgan  v.  Milman,  3  De  G.  M 
&  G.  24. 

(d)  Blore  v.  Sutton,  3  Mer.  237 
Stamford  v.  Omly,  1  Sen.  &  L.  65  cited 

(e)  Vernon  v.  Egremont,  1  Bl.  (N 
S.)  554. 

(/)  Dyas  v.  Cruise,  2  Jo.  &  Lat.  460 
Graham  v.  Oliver,  3  B.  128 ;  Lawren- 
son  v.  Butler,  1  Sch.  &  L.  19  ;  Doe  d 


contra,  Harnett  v.  Yielding,  2  Sch.  & 
L.  549. 

((/)  Taylor  v.  Stibbert,  2  V.  jun. 
437;  cf.  Smith  v.  Widlake,  3  C.  P.  D., 
p.  377. 

(h)  See  12  &  13  Vict.  c.  26,  amended 
by  13  Vict.  c.  17,  repealing  sect.  3. 
The  Statute  Law  Eev.  Act,  1875,. 
repeals  ss.  7  in  part,  &  9. 

(i)  34  L.  J.  Ch.  373,  377. 

(k)  24  C.  D.  624. 

(/)  2  Sm.  L.  C.  (1896). 
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observed  by  a  learned  writer  (a),  "  that  the  lessee,  under  an  invalid 
lease  granted  in  the  intended  exercise  of  a  power,  became,  on  the 
mere  acceptance  of  rent  by  the  remainderman,  tenant  from  year  to 
year  on  the  terms  of  the  lease,  with  a  right  to  require  either  a  con- 
firmation of  the  contract  or  a  lease  in  accordance  with  the  power,  the 
remainderman  having  no  option  to  require  a  lease  in  accordance  with 
the  terms  of  the  power.  The  effect  of  the  original  and  Amendment 
Acts  is  that  the  mere  acceptance  of  rent,  without  the  memorandum 
mentioned  by  sect.  2  of  the  Amendment  Act,  makes  the  lessee  tenant 
from  year  to  year  on  the  terms  of  the  void  lease,  with  the  right  to 
demand  a  lease  either  in  accordance  with  that  contract  or  with  the 
terms  of  the  power,  at  the  option  of  the  remainderman  ;  but  if  the 
remainderman  is  willing  to  confirm  the  contract  without  variation, 
the  lessee  cannot  insist  upon  having  a  lease  in  accordance  with  the 
terms  of  the  power,  but  is  bound  to  accept  such  confirmation.  The 
acceptance  of  rent,  coupled  with  the  memorandum  mentioned  in 
sect.  2  of  the  amended  Act,  operates  as  a  confirmation  of  the  lease." 

And  see  the  Settled  Land  Act,  1882,  s.  12,  and  as  to  lunatics,  the 
Lunacy  Act,  1890,  s.  120  (6).  Semble,  that  this  statute  (c)  applies  to 
leases  granted  under  the  Leases  and  Sales  of  Settled  Estates  Acts,  or 
the  Settled  Land  Acts  (d) ;  and  also  that  these  Acts  apply  to  leases 
by  trustees  (e). 

Sale  of  Land  ivithout  Timber. — Before  22  &  23  Vict.  c.  35,  s.  13, 
trustees  with  a  power  of  sale  only  could  not  sell  the  estate  separate 
from  the  timber  (/).  See  now  the  Settled  Estates  Act,  1877,  s.  16  (g), 
which  authorises  the  Court  to  sell  timber,  not  being  ornamental, 
apart  from  the  land. 

Sale  without  Minerals. — Trustees  could  not  formerly  under  the 
ordinary  power  of  sale,  sell  lands  reserving  minerals  (h).  To  remedy 
this,  the  Confirmation  of  Sales  Act,  1862,  was  passed  (i).  See  now 
the  Trustee  Act,  1893,  s.  44,  and  the  Amendment  Act,  1894,  s.  3  (k). 

Other  Statutory  Enactments  relating  to  Powers. — It  may  here  be 

(«)  Farwell  on  Powers  (1893),  p.  ley,  10  B.  &  C.  564  ;  Shelford  (1893), 
358.  54S. 

(b)  See  infra,  p.  306,  and  Pope  (g)  40  &  41  Vict.  c.  18  ;  Shelford 
(1890),  p.  184.                                                 (1893),  p.  648. 

(c)  12  &  13  Vict.  c.  36.  (h)  Buckley  v.  Howell,  29  B.  546. 
{d)  See  Farwell  on  Powers  (1893),           (i)  25  &  26  Vict.  c.  108,  repealed  by 

P-  345-  Trustee  Act,  1893.     See  Settled  Land 

(e)  lb.,    p.    354,    citing    Hallett    to  Act,  1882,  s.  17,  45  &  46  Vict.  c.  38. 

Martin,  24  C.  D.  624.  (/,)  Trustee  Act,  1893,  56  &  57  Vict. 

(/)  Cholmeley  v.  Paxton,   5  Bing.  c.  53,  s.  44 ;    Amendment  Act,   1894, 

48;  S.  C.  nom.  Cockerel!  v.  Cbolme-  57  &  58  Vict.  c.  10,  s.  3. 
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mentioned  that  if  a  will  is  in  other  respects  properly  executed, 
probate  cannot  be  refused  upon  the  ground  that  the  power  under 
which  it  lias  been  made  has  not  been  properly  followed.  See  Barnes 
v.  Vincent  (a),  where  a  decision  of  the  Prerogative  Court  refusing 
probate  to  the  will  of  a  feme  covert  (made  before  the  Wills  Act),  on 
the  face  of  it  not  executed  according  to  the  requisites  of  the  power, 
was  reversed  by  the  Judicial  Committee  of  the  Privy  Council.  Thus 
it  was  left  to  the  Court  of  Construction  (then  the  Court  of  Chancery) 
to  determine  whether  the  formalities  required  by  the  power  had  been 
duly  complied  with  (b).  Probably  since  the  Judicature  Act,  1873  (c). 
where  the  will  is  made  under  a  power,  the  Probate  Division,  if  it  has 
all  persons  interested  before  it,  ought  to  decide  the  question  not  only 
whether  there  is  a  power,  but  whether  it  is  well  executed  (d). 

By  the  Wills  Act  (e)  no  appointment  made  by  will,  in  exercise  of 
any  power,  will  be  valid,  unless  the  same  be  executed  with  the 
solemnities  required  by  the  Act ;  but  if  those  are  complied  with,  the 
appointment  will  be  valid,  although  some  additional  or  other  form  of 
execution  or  solemnity  may  have  been  required  by  the  power  (/). 
But  a  power  to  appoint  property  "  by  will  executed  in  the  presence 
of  one  or  more  witnesses,"  was  held  not  to  have  been  executed  by  an 
unattested  codicil  made  in  France,  and  admitted  to  probate  under 
24  &  25  Vict.  c.  114  (g). 

By  the  Property  and  Trustees'  Relief  Amendment  Act,  1859  (h),  it 
is  enacted  that  "a  deed  hereafter  executed  in  the  presence  of,  and 
attested  by,  two  or  more  witnesses  in  the  manner  in  which  deeds  are- 
ordinarily  executed  and  attested,  shall,  so  far  as  respects  the  execution 
and  attestation  thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  deed  or  by  any  instrument  in  writing  not  testamentary, 
notwithstanding  it  shall  have  been  expressly  required  that  a  deed  or 
instrument  in  writing  made  in  exercise  of  such  power  should  be 
executed  or  attested  with  some  additional  or  other  form  of  execution, 
or  attestation,  or  solemnity:  provided  always,  that  this  provision  shall 
not  operate  to  defeat  any  direction  in  the  instrument  creating  the 

(a)  5  Moore,  P.  C.  C.  201.  linson,  6  P.  D.  210. 

(b)  See  De  Chatelain  v.  De  Pon-  (e)  1  Vict.  c.  26,  ss.  9  &  10 ;  Shel- 
tigny,    1    Sw.    &    Tr.   411  ;    Paglar  v.       ford,  (1893)  p.  411. 

Tongue,  1  P.  &  D.  158  ;  Be  Fenwick,  (/)  Be  Tharp,  3  P.  D.  80. 

lb.,  p.  319.  (g)  Re  Kirwan,  25  O.  D.  373. 

(c)  See  section  24,  sub-section  7.  (/i)  Lord  St.  Leonards  Act,  22  &  23 

(d)  Be  Tharp,  3  P.  D.  76;  Jannan,  Vict,  c.  35,  s.  12;  Shelford,  (1893)  p.. 
(1893)  vol.  i.  p.  31 ;  but  see  Be  Tom-  547. 
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power,  that  the  consent  of  any  particular  person  shall  be  necessary  to 
a  valid  execution,  or  that  any  act  shall  be  performed  in  order  to  give 
validity  to  any  appointment  having  no  relation  to  the  mode  of 
executing  and  attesting  the  instrument,  and  nothing  herein  contained 
shall  prevent  the  donee  of  a  power  from  executing  it  conformably  to 
the  power  by  writing  or  otherwise  than  by  an  instrument  executed 
and  attested  as  an  ordinary  deed,  and  to  any  such  execution  of  a 
power  this  provision  shall  not  extend  "  (a). 

By  the  Lunacy  Regulation  Act,  1890,  s.  120,  the  judge  may  by 
■order  authorise  and  direct  the  committee  of  the  estate  of  a  lunatic 
to  exercise  any  power  or  give  any  consent  required  for  the  exercise  of 
any  power  where  the  power  is  vested  in  the  lunatic  for  his  own 
benefit  (6). 

7.  Non- execution  of  a  Power. 

Non-execution  is  where  nothing  is  done.  Defective  execution  (c) 
is  where  a  person  does  some  act  with  the  intention  of  passing  the 
property  subject  to  the  power  (d). 

The  non-execution  of  a  power  will  not  be  aided  (e) :  a  person,  for 
instance,  is  not  entitled  to  the  aid  of  the  Court  on  the  ground  of  the 
execution  of  the  power  having  been  prevented  by  accident  or  by  the 
sudden  death  of  the  donee  (/).  So,  disability  to  sign  from  gout  has 
not  been  aided  (g).  So  the  non-execution  of  a  power  through  mistake 
will  not  be  aided ;  as  where  a  donee  under  a  mistaken  apprehension 
that  certain  persons  whom  he  desired  to  benefit  would  take  on  his 
leaving  the  power  unexecuted,  and  expressed  his  intention  not  to 
make  any  further  appointment  {h),  but  where  the  execution  is 
defective,  within  the  definition  given  supra,  note  3,  then,  semble,  a 
mistake  will  be  aided  (i). 

Where,  however,  the  execution  of  a  power  has  been  prevented  by 

(o)  See  Farwell  on  Powers,  (1S93)  (/)  Piggott  v.  Penrice,  Com.  250; 

P-  13±.  Gilb.  Eq.  E.  138. 

(5)  See   Pope,    Lunacy,    (1890)    p.  (g)  BlockviU  v.   Ascott,  2   Eq.  Ca. 

184-  Abr.    659,    n.  ;    and   see    Buckell    v. 

(c)  See  supra,  note  3.  Blenkhorn,  5  Ha.  131. 

(d)  See    Shannon   v.    Bradstreet,    1  (A)  Langslow  v.  L.,  21  B.  553. 
Sch.  &  L.  52;   Farwell,    (1893)    193,  (?)  See  judgment  of  James,  L. J.,  in 
194,  333.  Garth  v.  Townsend,  7  Eq.  220,  supra, 

(e)  See  the  principal  case,  supra ;  and  cf .  Daniel  v.   Arkwright,  2  Hem. 
Holmes  v.  Coghill,  12  V.  206,  6  E.  E.  &  M.  95. 

166,  8  E.  E.  323. 
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fraud,  as  where  the  deed  creating  the  power  has  been  fraudulently 
retained  by  the  person  interested  in  its  non-execution,  then,  semble, 
equity  will  afford  its  aid  (a). 

(a)  Bath  v.  Montague's  case,  3  Ch.  11    V.    683;  Seagrave   v.  Kirwan,    1 

Ca.  84,    122;  Ward  v.  Booth,  cited  3  Beat.   157;  Bulkley  v.  Wilford,  2  CI. 

Ch.  Ca.  69.     See  also  Piggott  v.  Pen-  &  Fin.  102 ;  but  see  Middleton  v.  M., 

rice,  Pr.  Ch.  471  ;  Vane  v.  Fletcher,  1  J.   &  W.  94  ;    Farwell  on  Powers, 

1  P.  W,  354  ;  Luttrell  v.  Olmius,  cited  (1893)  334. 
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ALEYN   v.  BELCHIER 

1758.     1  Eden,  132  («). 


Fraud  upon  a  Power. 

Power  of  jointuring  executed  in  favour  of  a  wife,  but  with  an  agree- 
ment that  the  wife  should  only  receive  a  part  as  an  annuity  for  her  own 
benefit,  and  that  the  residue  should  be  applied  to  the  payment  of  the 
husband's  debts  :  held  a  fraud  upon  the  power,  and  the  execution  set 
aside,  except  so  far  as  related  to  the  annuity ;  the  bill  containing  a 
submission  to  pay  it,  and  only  seeking  relief  against  the  other  objects 
of  the  appointment. 

The  Rev.  Thomas  Aleyn  being  seised  of  a  real  estate  in  Essex,  of 
the  yearly  value  of  540Z.,  subject  to  a  mortgage  for  a  term  of  500 
years  to  Sir  Charles  Palmer  for  5001. ,  and  having  a  nephew,  Edmund 
Aleyn,  and  two  brothers,  the  plaintiff,  Giles  Aleyn,  and  William,  who 
was  a  defendant,  by  his  will,  bearing  date  the  28th  of  May,  1746, 
devised  the  same  to  Eyre  and  Bragg  in  trust  by  sale  or  mortgage  to 
raise  money,  and  pay  his  debts  and  legacies,  and  to  permit  his  wife 
to  receive  the  rents  and  profits  of  the  residue  for  her  life,  and  after 
her  death  in  trust  to  convey  to  his  nephew  Edmund  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  proper  limi- 
tations to  support  contingent  remainders,  with  a  power  to  his  nephew 
to  make  a  jointure  on  any  ivoman  he  should  then  after  marry,  for 
her  life,  in  bar  of  dower,  with  powers  to  provide  for  younger  chil- 
dren, and  to  make  leases,  with  remainder  to  the  testator's  brother 
Giles  for  life  ;  remainder  to  his  first  and  other  sons  in  tail  male  ; 
remainder  to  his  brother  William  for  life  ;  remainder  to  his  first  and 
other  sons  in  tail  male  ;  remainder  to  his  own  right  heirs  :  he  gave 
his  brother,  the  plaintiff,  an  annuity  of  30Z.  a  year  for  his  life,  to  be 
paid  out  of  his  estate,  to  be  increased  to  501.  a  year  in  case  his 
nephew  should  survive  his,  the  testator's  wife. 

(«)  S.  C.  Sugd.  on  Pow.  App. ;  Amb.  MSS.  ;  Peg.  Lib.  A.  17o7,  fol.  432. 
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A  bill  was  filed  soon  after  the  testator's  death  by  the  widow,  and 
on  the  14th  of  February,  1749,  a  decree  made  to  establish  the  will, 
^nd  for  payment  of  debts  and  legacies  by  mortgage  or  sale  in  the 
usual  way.  The  Master  reported,  there  was  due  for  debts  and  lega- 
cies 15161  Is.  lOd.  which  he  approved  to  be  raised  by  mortgage. 
The  widow  died  in  April,  1750,  and  Edmund  became  entitled  to  the 
possession  of  the  estate.  The  defendant,  William  Belchier,  having 
advanced  money  to  pay  off  the  incumbrances,  a  mortgage,  bearing 
date  the  26th  and  27th  of  June,  1750,  was  made  of  the  estate  to  him 
in  fee,  and  the  term  for  years  was  assigned  to  John  Belchier  in  trust 
for  W.  Belchier. 

Edmund  was  very  extravagant,  and  became  indebted  to  William 
Belchier  in  the  sum  of  17601. 

On  the  4th  of  June,  1750,  Edmund  married  the  defendant  Jane, 
who  was  a  low  woman  without  fortune,  and  no  provision  for  her  was 
either  made  or  agreed  to  be  made  ;  but,  soon  after  the  marriage,  by 
articles  of  agreement,  bearing  date  the  1st  of  August,  1750,  and  made 
between  Edmund  Aleyn  and  his  wife  of  the  one  part,  and  William 
Belchier  of  the  other,  reciting  the  will  of  Thomas  Aleyn,  giving 
Edmund  a  power  of  jointuring,  and  that  he  and  Jane  were  lately 
married,  and  that  he  was  indebted  to  William  Belchier  in  the  sum  of 
1760£.,  besides  the  mortgage,  Edmund  Aleyn,  in  satisfaction  and  dis- 
charge of  the  said'sum  of  ]760£.,  and  in  consideration  of  the  several 
annuities  and   money  thereinafter  agreed   to  be  paid,    covenanted 
within  six  months  to  procure  an  effectual  conveyance  and  settlement 
to  be  made  by  the  trustees  in  Thomas  Aleyn's  will,  and  immediately 
after  such  settlement  should  be  made,  to  appoint  the  whole  estate  to 
his  wife  for  her  life,  in  case  she  should  survive  him,  for  her  jointure  ; 
and  that  he  and  his  wife,  as  soon  as  they  should  become  respectively 
seised  of  the  legal  estate  of  freehold,  would,  by  fine  and  conveyances, 
convey  and  assure  all  the  said  premises  by  the  said  will  devised  and 
intended  to  be  settled,  unto  and  to  the  use  of  William  Belchier,  his 
heirs  and  assigns,  during  the  lives  of  Edmund  Aleyn  and  Jane  his 
wife,  and  the  longer  liver  of  them;  and  in  consideration  thereof, 
William  Belchier  covenanted  that,  in  case  the  said  settlement  should 
be  perfected,  whereby  the  estates  should  become  well  vested  in  him 
and  his  heirs,  for  the  lives  of  Edmund  and  Jane  his  wife,  and  the 
longer  liver  of  them,  to  pay  the  several  annuities  after  mentioned 
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namely  :  to  Jane  Aleyn,  during  the  joint  lives  of  her  and  Edmund 
her  husband,  60?.  a  year,  clear  of  all  deductions,  for  her  separate  use ; 
to  Edmund  Aleyn,  for  his  life,  in  case  he  should  survive  Jane  his 
wife,  60?.  a  year,  clear  of  all  deductions ;  and  to  Jane,  in  case  she 
should  survive  Edmund  her  husband,  for  her  life,  1001.  a  year,  clear 
of  all  deductions ;  and  to  pay  to  John  Miles,  son  of  Jane  by  a  former 
husband,  105?.  at  the  age  of  twenty-one  years  ;  and  also  to  pay  Jane 
51.  yearly  towards  his  maintenance  and  education,  till  the  105?. 
should  become  payable. 

The  estate  was  conveyed  by  lease  and  release  of  6th  and  7th  of 
August,  1750,  to  the  uses  of  Thomas  Aleyn's  will  pursuant  to  the 
decree  ;  and  by  deed,  dated  8th  August,  1750,  reciting  the  conveyance 
and  power  to  jointure,  Edmund  Aleyn,  in  consideration  of  the 
marriage,  and  in  order  to  make  a  provision  for  Jane,  his  wife, 
appointed  the  whole  estate  to  Jane,  his  wife,  for  a  jointure,  subject  to 
the  payment  of  the  annuities  given  by  the  will  of  Thomas  Aleyn,  and 
of  the  mortgage  of  1516?.  Is.  lOd.  and  interest. 

On  the  10th  of  August,  1750,  Edmund  Aleyn  and  Jane,  his  wife, 
executed  a  deed,  by  which  Edmund  covenanted  with  George  Towns- 
end,  that  he  and  his  wife  would  levy  a  fine  of  the  premises  to 
Townsend  and  his  heirs,  for  and  during  the  lives  of  Edmund  and  his 
wife,  and  the  longer  liver  of  them,  in  trust  for  William  Belchier  and 
his  heirs,  which  was  levied  accordingly. 

William  Belchier  took  possession  of  the  estate,  and  received  the 
rents  and  profits,  and  paid  the  plaintiff,  during  Edmund's  life,  two 
sums  of  25?.  and  21?.  5s.,  in  part  of  the  annuity  he  was  entitled  to 
under  Thomas  Aleyn's  will. 
Edmund  died  in  June,  1755. 

On  26th  November,  1756,  the  plaintiff  filed  the  present  bill  to 
redeem  the  estate,  on  payment  of  1516?.  Is.  10d.,  the  mortgage 
money  borrowed  under  the  decree,  and  to  be  let  into  the  possession 
of  the  estate ;  for  an  account  of  the  rents  and  profits  from  the  death 
of  Edmund,  submitting  to  pay  Jane  100?.  a  year  for  her  life,  and  to 
have  the  deeds  and  writings  of  the  estate  delivered  up. 

Jane  Aleyn  and  William  Belchier  admitted,  in  their  several 
answers,  the  facts  as  before  stated.  Jane  Aleyn  said,  that  the  settle- 
ment was  intended  to  make  a  reasonable  provision  for  her,  and  to 
save  Edmund  from  ruin  ;  and  that  if  Edmund  had  not  been  in  debt 
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at  the  time  of  their  marriage,  he  would  have  settled  the  whole  estate 
on  her  for  her  jointure.  William  Belchier  said,  that  the  consideration 
of  the  settlement  and  conveyance  was  truly  and  bond  Jide  advanced, 
part  before  the  execution  of  the  settlement,  and  the  remainder  at  or 
about  the  time  of  the  execution  of  the  settlement  and  conveyance  to 
Townsend ;  and  they  both  admitted  that  Edmund  was,  at  the  time 
of  the  settlement,  in  distressed  circumstances,  and  in  want  of  money. 

Mr.  Perrot  and  Mr.  Ambler  for  the  plaintiff. — This  is  an  improper 
execution  of  the  power,  which  was  to  bar  dower  by  giving  a  jointure  ; 
but  even  supposing  it  well  executed,  the  fraud  will  vitiate  it.  The 
appointment  and  conveyance  were  a  deceit  upon  the  testator,  and  a 
fraud  upon  the  remainder-man.  The  power  given  to  the  nephew, 
who  was  only  tenant  for  life,  was  to  make  a  fair  jointure,  to  encourage 
him  to  marry,  not  to  pay  his  debts.  The  remainder-man  was  only  to 
be  kept  out  of  the  estate  in  case  a  fair  and  honest  jointure  were 
made.  It  must  not  be  colourable,  and  for  other  purposes.  This  was 
an  artful  contrivance  of  Belchier  and  the  defendant  Jane  ;  a  low, 
mean  woman,  of  no  fortune.  There  is  no  settlement,  nor  agreement 
for  one,  at  the  time  of  the  marriage,  nor  till  Belchier  put  it  into 
Edmund's  head,  with  a  view  to  secure  his  own  debt  by  taking  an 
absolute  interest  in  the  estate  for  two  lives,  instead  of  a  mortgage  for 
Edmund's  life  only.  It  is  at  best  an  unreasonable  bargain.  The 
articles  of  the  1st  August  discover  the  whole  scheme.  Upon  the  face 
of  them  it  appears  it  was  not  the  intention  to  jointure,  but  to  pay 
debts.  The  only  jointure  averred  is  100?.  a  year;  Edmund  is  stripped 
of  everything  during  the  joint  lives  of  himself  and  his  wife  ;  only  60?. 
a  year  to  be  paid  during  their  joint  lives,  and  that  to  the  separate 
use  of  the  wife.  Suppose  a  power  to  make  a  jointure  of  so  much  for 
every  thousand  pounds  fortune :  it  has  been  repeatedly  held,  that  if 
the  husband  or  others  advance  a  sum  of  money,  colourably  to  autho- 
rise the  husband  to  settle  largely,  a  Court  of  Equity  will  set  aside  all 
above  the  proportion  of  the  real  value  of  the  fortune  (a).  So,  if  a 
father,  having  a  power  to  appoint  amongst  his  children,  bargains  with 
one  for  a  share,  equity  will  set  it  aside.  Though  it  may  be  honest 
in  Edmund  to  pay  his  debts,  it  must  be  done  with  his  own  money  ; 

(a)  Lane  v.  Page,  Amb.  233  ;  Lord  Tyrconnel  v.  Duke  of  Ancaster,  Amb. 
237. 


312  POWERS. 


.  Aleyn  v.  Belchier. 
this  is  a  method  of  doing  it  with  other  persons'  money,  contrary  to 
the  intention  of  the  testator.  Even  admitting  the  estate  had  been 
fairly  and  bond  fide  appointed  as  a  jointure,  and  the  wife  had  after- 
wards parted  with  her  jointure,  or  part  of  it  to  pay  her  husband's 
debts,  it  would  have  been  good  to  bind  the  remainder-man ;  yet  in 
this  case  the  whole  is  one  transaction,  a  collusion  between  the  hus- 
band and  wife  and  Belchier.  The  case  of  Lane  v.  Page,  determined 
by  Lord  Hardivicke,  is  precisely  in  point. 

The  Attorney-General,  Sir  Charles  Pratt,  and  the  Solicitor- 
General,  the  Hon.  Charles  Yorke,  for  the  defendant  Belchier  ;  Clark, 
for  the  jointress. — The  first  question  is,  as  to  the  extent  of  the  power 
given  by  the  will.  The  objection  that  the  power  is  only  to  bar  dower, 
and  consequently  can  only  comprehend  jointures  made  before  mar- 
riage, is  too  extensive,  as  it  will  comprehend  every  jointure,  though 
made  bond  fide.  The  devise  is  to  a  nephew,  having  no  estate  of  his 
own,  for  life,  without  impeachment  of  waste ;  he  had  no  estate  to 
which  dower  could  attach,  which  shows  that  the  words  were  put  in 
by  the  scrivener  currente  calamo. 

As  to  the  execution,  the  power  was  substantially  executed ;  the 
husband  and  wife  agreed  to  sell  their  interest  to  Belchier.  If  an 
appointment  had  been  made  of  the  whole  estate,  and  the  wife  had 
afterwards  joined  with  the  husband  and  sold  her  interest,  it  would 
have  been  good  if  only  a  day  had  intervened.  This  is  the  same 
thing.  Suppose  the  wife  had  made  a  stand  after  the  power  was 
executed,  the  Court  would  not  have  compelled  her  to  levy  a  fine.  It 
was  in  her  power  to  do  it  or  not.  In  the  case  put,  of  a  father  appoint- 
ing to  a  child,  making  himself  a  partaker,  the  appointment  would 
only  be  avoided  as  against  other  children,  not  against  a  remainder- 
man. 

The  Lord  Keeper  Henley  (a). — The  question  is  whether  Edmund 
Aleyn  has  properly  executed  the  power  as  a  jointure,  and  has  properly 
conveyed  to  the  defendant,  Belchier,  or  whether  the  transaction  is 
void  in  toto,  or  in  part.  I  am  inclined  to  think  the  power  was  not 
well  executed  in  point  of  law  (b).     It  ought  to  have  been  before 

(«)  Afterwards  Lord  Chancellor  and  (b)  Sed  vide  2  Sugd.  Pow.  321. 

Earl  of  Northington. 
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marriage.      The  power  is  given  under  restrictions.      It  must  be  a 
jointure  in  bar  of  dower,  which  can  only  be  before  marriage.     Dower 
is  not  barrable  by  a  jointure  after  marriage.    But,  I  build  my  opinion 
upon  the  next  question. 

The  whole  transaction  is  an  agreement  between  the  husband  and 
wife.     No  point  is  better  established  than  that  a  person  having  a 
power  must  execute  it  bond  fide  for  the  end  designed,  otherwise  it  is 
corrupt  and  void.     The  power  here  was  intended  for  a  jointure,  not 
to  pay  the  husband's  debts.     The  motive  that  induced  Edmund  to 
execute  it  was  not  a  provision  for  his  wife.     This  case  is  not  distin- 
guishable from  the  cases  alluded  to,  nor  from  Lane  v.  Page.     If  a 
father  has  a  power  to  appoint  amongst  children,  and  agrees  with  one 
of  them,  for  a  sum  of  money,  to  appoint  to  him,  such  appointment 
would  be  void.     It  was  admitted  the  execution  would  be  void,  but  it 
was  said  to  be  only  so  amongst  the  children.    In  that  case  the  money 
is  to  go  to  the  children :  no  other  person  has  any  interest  in  it ;  here 
the  remainder-man  has  an  immediate  right  to  the  estate  after  the 
death  of  Edmund,  if  there  is  no  appointment.     It  was  said  to  differ 
from  the  case  of  parent  and  children  ;  and  that,  if  the  husband  had 
fairly  executed  the  power,  the  wife   might  have  immediately  after- 
wards joined  in  a  fine  to  pay  his  debts.     The  reason  is  plain :  she 
would  then  have  had  a  first  interest,  and  the  husband  would  have 
had  no  control  over  it ;  but  it  does  not  from  thence  follow  that  they 
might  make  an  agreement  to  divide  the  money  between  them.     It 
cannot  be  supposed  he  would  have  settled  the  whole  on  her  without 
some  such  view.     She  was   of  no  family  and  had  no  fortune.     It 
would  have  kept  the  children,  if  they  had  any,  entirely  out  of  the 
estate  till  her  death.     It  is  like  the  case  put  of  parents  and  children  ; 
and  I  think  Lane  v.  Page  is  in  point,  and  ought  to  govern  my  deci- 
sion in  the  present  case. 

Declare  the  appointment  good  as  to  the  100Z.  only,  for  the  benefit 
of  Jane.  The  plaintiff  to  redeem,  on  payment  of  principal  and  inte- 
rest of  the  mortgage  and  costs,  so  far  as  relates  to  the  mortgage. 
Account  of  rents  and  profits  from  the  death  of  Edmund  ;  and  Belchier 
to  pay  the  rest  of  the  costs. 
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NOTES. 


1.  Generally. 

2.  Excess,  where  severable,  p.  321. 

3.  Purchasers  for  value,  p.  322. 

4.  Family  arrangements,  p.  324. 

5.  Appointments  to  infants  and  sick  and  dying  persons,  p.  325. 

6.  Eelease  of  power,  p.  329. 

7.  Consent  of  trustees  and  others  to  exercise  of  power,  p.  330. 

8.  Bond  or  covenant  to  appoint,  p.  331. 

9.  Illusory  appointments,  p.  332. 
10.  Burden  of  proof,  p.  333. 

1.  Generally. 

The  term  "  fraud  "  is  here  used  in  a  purely  technical  sense,  for  it 
frequently  happens  that  the  persons  implicated  in  what  is  called  a 
fraud  upon  a  power  are  acting  unselfishly  and  from  honest  motives, 
as  for  instance  in  lie  Duggan  (a),  infra,  Be  Grawshay  (6). 

A  person  having  a  limited  power,  must  execute  it  bond  Jide  for  the 
end  designed,  otherwise  the  appointment,  though  formerly  unim- 
peachable at  law,  will  be  held  corrupt  and  void  (c). 

"  The  donee,  the  appointor  under  the  power,"  said  Westbury,  C,  in 
Portland  v.  Topham  (d),  "  must  at  the  time  of  the  exercise  of  that 
power,  and  for  any  purpose  for  which  it  is  used,  act  with  good  faith 
and  sincerity,  and  with  an  entire  and  single  view  to  the  real  purpose 
and  object  of  the  power,  and  not  for  the  purpose  of  accomplishing  or 
carrying  into  effect  any  bye  or  sinister  object  (I  mean  sinister  in  the 
sense  of  its  being  beyond  the  purpose  and  intent  of  the  power),  which 
he  may  desire  to  effect  in  the  exercise  of  the  power  "  (e). 

The  donee  of  a  power  of  appointment  is  not  a  trustee  of  it,  except 
in  the  sense  that  he  must  not  attempt  to  gain  any  indirect  object  by 
its  execution  in  a  way  which  in  form  may  be  good,  but  which  is  a 
mere  mask  for  something  that  is  bad,  or  unauthorized  (/).  So 
where  a  man  has  a  power  to  make  a  jointure  under  restrictions, 
as  1001.  a-year  for  every  1000?.  of  the  wife's  portion,  and  he  has 
himself  advanced  a  sum  of  money,  in  order  colourably  to  enable  him 
to  make  the  jointure  larger,  the  Court  will  reject  such  part  as  is 

(a)  Infra,  p.  315.  (j)  11  H.  L.  Cas.  54. 

{b)  43  C.  D.  615.  (e)  See  also,   Be   Perkins,   (1893)   1 

(c)  See  also  Topham  v.  Portland,  1  Ch.,  p.  28S. 

De  G.  J.  &  S.  517  ;  S.  C,  nom.  Port-  (/)  See  judgment  of   Cotton,  L.J.,. 

land  v.  Topham,    11   H.   L.  Cas.  32;  in  Palmer  v.  Locke,  15  C.  D.,  p.  303; 

Topham  v.  Portland,  5  Ch.  40;  D'Ab-  see  Settled  Land  Act,  1882,  s.  53. 
badie  v.  Bizoin,  5  Ir.  B.  Eq.  205. 
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more  than  proportionate  to  the  real  fortune  (a).  So  an  appointment 
to  a  child  by  a  father  in  consideration  of  his  wife  postponing  her  join- 
ture to  some  mortgages  which  he  proposed  to  effect,  was  held  void  (b)  : 
and  if  a  parent,  having  a  power  of  appointment  amongst  his  children, 
appoints  to  one  or  more  of  them,  to  the  exclusion  of  the  others,  upon 
a  bargain  either  for  the  benefit  of  a  stranger  or  for  his  oivn  advantage, 
equity  will  relieve  against  the  appointment  as  a  fraud  upon  the 
power,  as  where  there  was  a  secret  understanding  that  the  child 
should  assign  a  part  of  the  fund  to  a  stranger  (c),  or  where  the 
appointment  is  expressed  to  be  made  in  payment  of  a  debt  (d).  In 
Arnold  v.  Hardwick  (e),  Shadwell,  V.-C,  even  held  that  an 
antecedent  bargain  between  a  father  and  two  of  his  children,  that  if 
the  appointment  were  made  in  their  favour  they  would  lend  the  fund 
to  their  father,  would  vitiate  the  appointment. 

In  Duggan  v.  D.  (/)  a  tenant  for  life  of  a  farm,  with  power  of 
appointment  among  her  children,  made  an  agreement  with  such  of 
them  as  had  attained  a  full  age  to  appoint  the  fund  to  them  on  condition, 
that  they  would  purchase  her  life  interest  at  a  valuation,  and  pay  her 
the  purchase  money  out  of  the  fund  so  appointed.  It  was  held  that 
the  appointment  was  bad,  as  its  primary  object  and  only  certain 
effect  was  to  confer  an  immediate  personal  benefit  upon  herself  alone, 
even  though,  pursuant  to  the  agreement,  she  applied  a  greater  part 
of  the  money  so  obtained  in  payment  of  the  debts  which  the 
appointees  had  joined  her  in  securing,  and  which  had  been  contracted 
by  her  for  the  benefit  of  her  family  and  in  keeping  up  a  farm  where 
they  all  resided  (</). 

An  appointment  to  a  child,  although  not  for  the  advantage  of  the 
appointor,  will  be  invalid,  if  it  be  not  made  bona  fide  ;  thus  in 
Salmon  v.  Gibbs  (h),  the  donee  of  a  power  of  appointment  among 
his  children,  to  whom  it  was  given  in  default  of  appointment,  had 
only  two  daughters,  and  appointed  nearly  the  whole  of  the  fund  to 

(a)  Lane  v.  Page,  Amb.  234  ;  Tyr-  Barker,  12  B.  499;  Conolly  v.  M'Der- 

connel  v.  Ancaster,  Amb.  237  ;  8.  0.,  mott,  Beat.  601 ;  Jackson  v.  J.,  7  CI.  & 

2  V.  500,  where  the  judgment  is  more  Fin.  977 ;  Carver  v.  Richards,  1  De  G. 

fully  reported ;  and  see  Weir  v.  Cham-  F.  &  J.  548. 

ley,  1  Ir.  Ch.  R.  295,  317.  (d)   Reid    v.    R.,   25  B.    469  ;    and 

(6)  Rowley  v.  R.,  Kay,  242.  see  Beddoes  v.  Pugh,  26  B.  407,  411. 

(c)  Daubeny  v.   Cockburn,    1  Mer.  (e)  7  Si.  343. 

626;  Be  Marsden's   Trusts,    4   Drew.  (/)  7  L.  R.  Ir.  152. 

594;    Hanley    v.  M'Dermott,    9    Ir.  (g)  And  see  Be  Crawshay,  &c,  43 

R.  Eq.  35 ;  Farmer  v.  Martin,   2  Si.  C.  D.  615. 

502  ;    and    see    Thomson     v.    Simp-  (h)  3  De  G.  &  Sm.  343. 
son,    2   Dr.  &  W.    459;     Askham  v. 
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one  of  them,  who  was  unmarried,  on  an  understanding,  but  without 
any  positive  agreement,  that  the  appointee  would  re-settle  one  moiety 
of  it  on  trust  for  the  separate  use  of  the  other  daughter,  who  was 
married,  exclusively  of  her  husband,  and  after  her  death  on  trust  for 
her  children.  A  re-settlement  was  accordingly  made  without  the 
privity  of  the  married  daughter,  who  did  not  hear  of  the  transac- 
tion until  several  years  after.  It  was  held  on  the  suit  of  her  husband, 
that  the  appointment  was  invalid,  and  a  settlement  was  directed  to 
be  made  of  his  wife's  share. 

And  an  appointment  by  will  to  an  object  of  the  power,  unobjec- 
tionable when  it  was  executed,  may  be  rendered  invalid  as  a  fraud 
on  the  power  by  the  appointee  entering  into  an  arrangement  with 
the  appointor  under  which  a  person,  not  an  object  of  the  power,  was 
to  take  an  interest  in  the  sum  appointed  (a). 

Moreover,  where  an  appointment  is  exercised  with  the  view  of 
defeating  the  object  of  the  power,  it  will  be  invalid,  although  the 
objectionable  arrangement  has  not  been  made  known  to  the 
appointee,  if  the  appointment  was  made  by  the  appointor  relying 
upon  the  moral  influence  which  his  wishes,  when  made  known  to  the 
appointee,  would  exercise  over  him,  in  carrying  out  such  arrangement. 
In  Re  Marsden's  Trusts  (b),  a  mother,  who  had  under  a  settlement  a 
power  of  appointment  among  children,  desired  to  make  a  provision 
for  the  father  out  of  the  settled  fund.  This  intention  was  openly 
discussed,  and  a  solicitor  consulted  who  advised  that  no  appointment 
could  be  made  to  the  father.  An  arrangement  was  then  made 
between  the  father  and  the  mother,  that  the  whole  fund  should  be 
appointed  to  the  eldest  daughter,  an  infant,  with  the  object  that  when 
the  mother  was  dead,  the  father  might  tell  the  daughter  that  the 
whole  fund  had  been  appointed  to  her  under  an  arrangement  between 
himself  and  her  mother,  made  for  the  purpose  of  enabling  the 
daughter  to  make  a  provision  for  him,  and  that  thus  she  the  daughter 
might  be  induced  to  carry  out  the  intention.  Kindersley,  V.-C,  held 
the  appointment  bad,  as  a  fraud  on  the  power.  "  In  some  of  the 
cases  which  have  been  cited,"  said  his  Honor,  "there  has  been  a 
direct  bargain  between  the  donee  of  the  power  and  the  person  in 
whose  favour  it  is  exercised,  under  which  the  donee  of  the  power  was 
himself  to  derive  a  benefit ;  and  certainly  there  has  been  nothing  of 
that  kind  in  this  case.  In  my  opinion,  however,  it  is  not  necessary 
that  the  appointee  should  be  privy  to  the  transaction,  because  the 

(a)  Be  Kirwan's  Trusts,  25  C.  D.  373.       shay,  43  C.  D.  615;  see  Re  Perkins, 

(b)  4  Drew.  594  ;  explained  lie  Craw-       (1893)  1  Ch.  283. 
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design  to  defeat  the  purpose  for  which  the  power  was  created  will 
stand  just  the  same,  whether  the  appointee  was  aware  of  it  or  not  \. 
and  the  case  of  Wellesley  v.  Mornington  (a)  shows  that  it  is  not 
necessary,  in  order  to  bring  the  case  within  the  scope  of  the  jurisdic- 
tion on  which  this  Court  acts,  that  the  appointee  should  be  aware 
of  the  intentions  of  the  appointment,  or  of  its  being  actually  made. 
Neither  is  it  necessary  that  the  object  should  be  the  personal  benefit 
of  the  donee  of  the  power.  If  the  design  of  the  donee  in  exercising 
the  power  is  to  confer  a  benefit,  not  upon  himself  actually,  but  upon 
some  other  person  not  being  an  object  of  the  power,  that  motive  just 
as  much  interferes  with  and  defeats  the  purpose  for  which  the  trust 
was  created,  as  if  it  had  been  for  the  personal  benefit  of  the  donee 
himself,"  but  "  unless  it  can  be  shewn  that  the  trustee  having  the 
discretion  "  (meaning  for  this  purpose  the  person  having  power  to 
appoint)  "  exercises  the  trust  corruptly  or  improperly  or  in  a  manner 
which  is  for  the  purpose  not  of  carrying  into  effect  the  trust,  but 
defeating  the  purposes  of  it,  the  Court  will  not  control  or  interfere 
with  the  discretion."  "  There  may  be  a  suspicion  that  the  trust 
has  been  exercised  in  a  particular  manner  and  from  a  certain  motive, 
which  if  it  could  be  proved  would  be  held  not  to  be  a  proper  motive, — 
but  if  it  be  mere  suspicion, — and  not  matter  amounting  to  a  judicial 
inference  or  conviction  from  the  facts,  the  Court  will  not  act  upon  it." 
In  Prior  v.  P.  (b)  Knight  Bruce,  L.  J.  said  :  "  The  donee  of  a  limited 
power  may  well  execute  it  in  favour  of  an  object  of  the  power 
although  he  believes  and  knows  that  the  appointee  will  at  once 
dispose  of  the  property  in  favour  of  persons  who  are  not  objects  of 
the  power.  But  if  besides  this  belief  and  knowledge  there  is  a 
bargain,  between  the  appointor  and  appointee,  that  the  appointee 
shall  make  a  disposition  in  favour  of  persons  not  objects  of  the  power 
....  then  the  appointment  is  bad  "  (c). 

Where  there  is  no  bargain  between  appointor  and  appointee,  and 
no  suspicion  of  improper  motive,  but  the  appointor  has  annexed  a 
condition  to  the  appointment  which  would,  if  observed,  be  a  fraud 
upon  the  power,  although  in  itself  bond  fide  and  honest,  the  question 
which  arises  is,  is  there  a  complete  execution  of  the  power  with 
something,  '  ex  abundanti,'  added,  in  which  case  the  excess  will  be 
void  and  the  execution  good  ;  or  is  the  execution  and  excess  not 
distinguishable,  in  which  case  the  execution  will  be  bad  "  (cl). 

(a)  2  Kay  &  J.  143.  615;    Re   Perkins,   (1893)   1    Cli.    283. 

(b)  2  De  G.  &  Sm.  205.  See  also  Eoach  v.  Trood,  3  C.  D.  4-9 ; 

(c)  And  see  Eoach.  v.  Trood,  3  C.  D.  Alexander  v.  A.,  2  V.  640;  Stroud  v. 
429.  Norman,  Kay,  313 ;  Re  Sondes'  Will, 

(d)  See  Crawshay   v.    C,    43  C.  D.       2  Sm.  &  G.  416;  Watt  v.  Creke,  3  Jur. 
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Although  questions  of  this  nature  generally  arise  upon  a  fraudulent 
arrangement  between  husband  and  wife,  or  between  parent  and  child, 
the  interference  of  equity  is  by  no  means  confined  to  cases  in  which 
the  donee  and  object  of  the  power  stand  in  that  relation  towards  each 
other  ;  for  an  arrangement  between  any  person  having  a  power,  even 
although  he  may  have  been  by  a  voluntary  deed  the  original  donor 
of  the  power,  and  any  of  the  objects  of  it,  in  fraud  of  the  original 
intention  with  which  the  power  was  created,  will  render  an  appoint- 
ment void  in  equity.  Thus  in  Leev.  Fernie,  (a)  A.  B.,  being  desirous 
of  settling  property  on  the  female  descendants  then  in  existence  of 
C.  D.,  by  a  voluntary  deed  reciting  this  desire,  and  that  certain 
persons  therein  named  were  the  only  descendants  then  living  of  C.  D., 
settled  a  part  of  the  property  on  the  persons  so  named,  and  reserved 
to  himself  a  power  of  appointing  the  remaining  part  of  the  property, 
amongst  such  several  persons  before  named,  which,  in  default  of 
appointment,  was  given  to  those  several  persons.  A.  B.  afterwards 
discovered  that  there  were  other  descendants  in  existence  of  C.  D. 
who  had  been  omitted,  and  to  remedy  the  omission,  he  appointed  a 
part  of  the  fund  to  an  object  of  the  power,  upon  his  executing  bonds 
for  the  payment  to  the  persons  newly  discovered  of  the  amount  when 
received.  Langdale,  M.K,  held  that  the  appointment  was  void, 
probably  because  the  Court  could  not  distinguish  between  the 
exercise  of  the  power  and  the  excess  (b).     See  note  2,  infra. 

Where  the  donee  of  a  power  intends  to  appoint,  and  the  appointee 
intends  to  settle  the  property,  and  there  is  no  bargain  or  under- 
standing, the  appointment  will  be  valid,  although  the  appointee  by  a 
deed  executed  soon  after,  or  even  by  the  same  deed,  settles  the  pro- 
perty upon  persons  within  the  marriage  considerations  who  are  not 
objects  of  the  power.  This  often  takes  place  when  a  parent,  on  the 
marriage  of  a  child,  makes  an  appointment  in  favour  of  the  child 
who  is  the  object  of  the  power,  and  the  child,  either  by  the  same  or  a 
subsequent  deed,  settles  the  property  upon  (amongst  others)  her 
intended  husband  and  the  children  of  the  marriage,  who  are  not 
objects  of  the  power  (c). 

(N.  S.)  56;  Agassiz  v.  Squire,  18  B.  but  see  Proby  v.  Landor,  28  B.  504. 

431 ;     Bowley    v.    B.,    1    Kay,    242 ;  (a)  1  B.  483. 

DAbaddie  v.  Bizoin,  5  Ir.  B.  Eq.  205;  (6)  See  Alexander  v.  A.,  2  V.  640, 
Cooke  v.  C,  38  C.  D.  202,  wbere  the  cited  Re  Perkins,  supra ;  and  see  Top- 
condition  was  inseparable ;  Banking  ham  v.  Portland,  1  De  Or.  J.  &  S. 
v.  Barnes,  12  W.  B.  565;  Topharn  v.  517. 

Portland,  31  B.  525,  1  De  G.  J.  &  S.  (c)  See  Pamily  Arrangements,  note 

517 ;  11  H.  L.  Cas.  32,  nom.  Portland  4,  infra,  and  see  White  v.  St.  Barbe,  1 

v.Topham;  Topham  v. Portland,  supra;  V.  &  B.  399 ;  Wade  v.  Paget,  1  Bro.  Ch. 
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And  where,  after  an  appointment  made  by  a  father  to  his  infant 
daughter  previous  to  marriage,  the  intended  husband  in  the  marriage 
settlement  gave  up  to  the  father  an  interest  in  the  sum  appointed,  to 
which  otherwise  he  (the  husband)  would  be  entitled,  by  his  marital 
right,  the  appointment  has  been  held  not  to  be  thereby  invalidated,  at 
any  rate,  where  the  father  was  not,  on  making  it,  influenced  by  what 
the  husband  gave  up  to  him.  Thus  in  Cooper  v.  G.  (a),  by  a  settlement 
made  on  the  marriage  of  Mr.  and  Mrs.  D.,  funds  were  settled  after  the 
death  of  the  survivor  of  them  in  trust  for  all  and  every  of  the  child- 
ren of  the  marriage,  as  they  should  jointly  or  as  the  survivor  should 
appoint ;  and  in  default  of  appointment,  in  trust  for  all  the  children  in 
equal  shares.  Upon  the  marriage,  in  1834,  of  Sophia,  one  of  their 
daughters,  then  under  age,  to  E.,  Mr.  and  Mrs.  I).  appointed  a  portion 
of  the  funds  in  her  favour,  and  Mr.  D.  executed  a  bond  for  payment  of 
an  equal  sum  to  her  trustees  in  or  before  1842,  with  interest  in  the 
meantime.  Subsequently  a  settlement  was  executed,  the  trusts  of  which 
were  to  pay  the  income  of  the  trust  funds  to  Mr.  and  Mrs.  E.  succes- 
sively for  life  ;  after  the  death  of  the  survivor,  the  principal  to  go  among 
the  children  of  the  marriage;  and  the  ultimate  limitation  in  default 
of  children  of  the  marriage  was  "  for  Mr.  D.,  his  executors,  adminis- 
trators, and  assigns."  There  were  children  of  this  marriage,  to  some 
of  whom,  on  their  marriage,  appointments  had  been  made  by  Mr. 
and  Mrs.  E.  Upon  a  bill  being  filed  by  the  second  husband  of  one  of 
Mr.  and  Mrs.  D.'s  daughters,  praying,  amongst  other  things,  that  the 
appointment  to  Mrs.  E.  might  be  declared  a  fraud  upon  the  power, 
and  that  the  fund  might  be  divided  as  in  default  of  appointment,  it 
was  held  by  Hatherley,  C,  that  the  appointment  to  Mrs.  E.,  who 
was  an  infant  at  the  time  of  her  marriage,  was  not  corrupt  or  im- 
proper, so  as  to  render  the  appointment  invalid,  inasmuch  as  the 
bargain  under  which  Mr.  D.  reserved  to  himself  an  ultimate  interest 
in  the  appointed  fund,  was  a  bargain  between  himself  and  Mr.  E.,  the 
intended  husband.  "  I  put  the  question,  would  the  appointment  have 
been  made  but  for  the  condition  ?     The  answer  is,  yes  "  (b). 

363 ;  Irwin  v.  Irwin,  10  Ir.  Ch.  E.  29  ;  tion,   Cunninghame  v.  Anstruther,    2 

Wright  v.  Goff,  22  B.  207  ;  FitzEoy  v.  L.  E.  H.  L.  (Sc.)  223. 

Eichmond,  27  B.  190 ;  Daniel  v.  Ark-  («)  Cooper  v.  C,  5  Ch.  203. 

wright,  2   Hem.  &  M.  95;   Eoach  v.  (h)  lb.,  p.  212;  and  see  Topham  v. 

Trood,   3    C.   D.  429  ;    Re   Crawshay,  Portland,    1  De  G.  J.  &  S.  555 ;  see 

43  C.  D.  615;    Re  Perkins,  (1893)  1  also  YVkherley's  case,   2  Eq.  Ca.  Abr. 

Ch.    287,    supra;    but,    seats,    where  391,  pt.  4;   Shirley  r.  Fisher,  37  L.  T. 

there  is  an  understanding,  Salmon  v.  109  ;  Re  Turner's  S.  E.,  28  C.  D.  205. 
Gibbs,  3  De  G.  &  Sm.  343;  ornegotia- 
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In  Re  Huish's  Charity  (a),  the  tenant  for  life  of  real  estate,  under 
a  marriage  settlement,  had  a  power  of  appointing  the  estate  among 
the  children  of  the  marriage,  of  whom  there  were  four.  The  settle- 
ment contained  no  power  of  granting  building  leases.  An  appoint- 
ment was  made  to  one  of  the  children  of  the  marriage,  and  subse- 
quently the  appointor  and  appointee  joined  in  conveying  the  estate 
to  trustees  upon  trust  to  grant  building  leases,  and  subject  thereto  as 
to  one-fourth  part  thereof  upon  trust  for  the  appointee,  and  as  to  the 
remaining  three-fourths  upon  trusts  corresponding  with  those  of  the 
original  settlement.  Romilly,  M.R.,  held  that  although  the  object  of 
the  appointment  was  to  enable  building  leases  to  be  granted,  and  the 
tenant  for  life  thereby  gained  an  advantage  to  himself,  yet  the  trans- 
action was  valid,  and  that  a  willing  purchaser  would  obtain  a  good 
holding  title  thereunder.  "  The  meaning  and  the  good  sense  of  the 
rule  appears  to  be,  that  if  the  appointor,  either  directly  or  indirectly, 
obtain  any  exclusive  advantage  to  himself,  and  that  to  obtain  this 
advantage  is  the  object  and  the  reason  of  its  being  made,  then  that 
the  appointment  is  bad  ;  but  that  if  the  whole  transaction  taken 
together  shows  no  such  object,  but  only  shows  an  intention  to  improve 
the  whole  subject  matter  of  the  appointment  for  the  benefit  of  all  the 
objects  of  the  power,  then  this  exercise  of  the  power  is  not  fraudulent 
or  void,  although  by  the  force  of  circumstances  such  improvement 
cannot  be  bestowed  upon  the  property,  which  is  the  subject  of  the 
appointment,  without  the  appointor  to  some  extent  participating 
therein"  (6). 

The  mere  conferring  a  benefit  upon  a  person  not  the  object  of  the 
power  will  not  avoid  its  exercise,  if  made  with  the  approbation  of  the 
real  objects  (c).  Nor  will  the  Court  strain  the  doctrine  too  far  in 
order  to  avoid  the  execution  of  powers  done  honestly  and  for  the 
benefit  of  the  objects,  although  some  indirect  advantage  has  accrued 
to  the  appointor  (d). 

Previous  Conxyact  with  Appointee  "  Causa  sine  qua  non." — 
Where,  however,  the  reason  of  an  appointment  being  made  to  the 

(«)  10  Eq.  5.  21  C.  D.  342 ;  Beere  v.  Hoffmeister, 

(b)  See  also  Pickles  v.  P.,  9  W.  R.  23  B.  101 ;  and  see  White  v.  St.  Barbe, 
396,  33  L.  J.  Ch.  215;  see  also  1  Y.  &  B.  399,  12  B.  B.  246 ;  Wright 
Macqueen  v.  Farquhar,  11  V.  467,  v.  Goff,  22  B.  207;  FitzBoy  v.  Bich- 
8  B.    B.   212  ;  Cockcroft  v.   Sutcliffe,  mond,  27  B.  190. 

25  L.  J.  Ch.  313.  (d)  See  Palmer  v.  Locke,    15  C.  D., 

(c)  Per  C.  A.,   Re  Turner's   S.    E.,       p.  304. 
28    C.    D.,  p.  217;    Henty   v.   Wrey, 
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appointee  arises  from  a  previous  contract  by  him  with  the  donee 
of  the  power  to  settle  the  property  upon  persons  who  are  not 
objects  of  the  power,  not  being  within  the  consideration  of  mar- 
riage, on  the  marriage  of  the  appointee,  then  the  appointment  is 
invalid,  as  being  a  fraud  upon  the  power,  the  contract  being  the 
"causa  sine  quel  -now"  of  the  appointment  (ft),  and  to  answer  the 
question  whether  it  is  or  not,  all  the  circumstances  must  be  looked 

at  (6). 

Liability  of  Appointor.— In  Re  Deane  (c)  the  mam  question  was 
as  to  the  measure  of  relief  to  which  persons  interested  under  a  settle- 
ment are  entitled  for  the  injury  done  by  a  fraud  on  a  power  ;  and  it 
was  held  by  the  C.  A.  that  a  person  making  a  fraudulent  appoint- 
ment ought  to  be  held  liable  to  make  good  the  whole  loss  occasioned 
by  it  to  the  trust  estate. 

2.  Excess  where  Severable. 

A  question  sometimes  arises,  whether  a  fraudulent  arrangement  as 
to  part  of  the  property  appointed  vitiates  the  appointment  in  toto, 
or  such  part  merely  to  which  the  fraud  extends. 

Where  a  fraudulent  appointment  has  been  made  in  pursuance  of  a 
power  of  jointuring,  the  wife,  in  whose  favour  the  power  is  exercised, 
being  the  sole  object  of  the  power,  it  appears  to  be  now  settled  that 
the  appointment  may  be  severed,  and  held  good  to  the  extent  to 
which  the  jointress  is  entitled,  but  bad  with  reference  to  the  corrupt 
and  improper  use  that  may  be  made  of  the  surplus  (d).  In  Whelan 
v.  Palmer  (e),  Kekewich,  J.,  considered  the  statement  of  Lord  St. 
Leonards,  as  quoted  and  approved  by  Wood,  V.-C,  in  Rowley  v. 
R.  (/),  to  the  effect  that  there  is  a  distinction  between  a  power  of 
jointuring  and  a  power  of  appointing  to  children,  and  although 
unable  to  agree,  considered  himself  bound  by  authority.  In  the  case 
before  him,  under  a  power  of  jointuring  to  the  extent  of  200?.  per 
annum,  the  donee  appointed  2002.  to  the  jointress  upon  a  corrupt 
bargain  with  her  to  provide  for  a  stranger,  Kekewich,  J.,  held  the 
appointment  invalid  in  toto. 

(a)  See  Birley  v.  B.,  25  B.  299;  (d)  Lane  v.  Page,  Anib.  233 ;  Aleyn 
Pryor  v.  P.,  2  De  G.  J.  &  S.,  p.  210;  v.  Belchier,  supra;  and  see  the  re- 
Cooper  v.  C,  p.  319,  supra.  marks  of  Page-Wood,  V.-C,  in  Rowley 

(b)  Re  Turner's  S.    E.,    28   C.   D.,  v.  R.,  Kay,  259. 
p.  217.  (0  39  CD.  648. 

(c)  42  0.  D.  9.  (/)  1  Kay>  259- 


W.   &   T.— VOL.   II. 


21 


322  powers. 

Aleyn  v.  Belchier. 

Where  the  power  is  to  appoint  to  several  objects,  an  appoint- 
ment to  one  of  them,  fraudulent  in  part,  will  ordinarily  be  set  aside 
in  toto.  See  Daubeny  v.  Cockburn  (a),  where  this  question  was 
fully  considered.  In  that  case  there  was  a  voluntary  settlement  of 
personal  property,  in  trust  for  such  one  or  more  of  his  children  as  the 
settlor  should  appoint.  He  appointed  to  one  child  exclusively,  upon 
a  secret  understanding  that  she  should  assign  a  part  of  the  fund  to 
or  in  favour  of  a  stranger.  It  was  contended,  upon  the  authority  of 
Lane  v.  Page,  and  the  principal  case,  that  the  appointment  was  only 
void  as  to  the  part  of  the  fund  agreed  by  the  daughter  to  be  assigned. 
However,  Grant,  M.R.,  held  the  appointment  void  in  toto.  "  Upon 
principle,"  said  his  Honor,  "I  do  not  see  how  any  part  of  a  fraudu- 
lent agreement  can  be  supported,  except  where  some  consideration 
has  been  given  that  cannot  be  restored;  and  it  has  consequently 
become  impossible  to  rescind  the  transaction  in  toto,  and  to  replace 
the  parties  in  the  same  situation  "  (b). 

But  in  Whelan  v.  Palmer,  supra,  Kekewich,  J.,  said :  "  Notwith- 
standing a  contrary  view  in  some  cases  it  has  now  been,  I  think, 
definitively  settled,  and  particularly  by  the  judgment  in  Topham  v. 
Portland  (c),  that  where  you  can  see  your  way  to  sever  the  honest 
part  from  the  dishonest  part,  using  the  words  in  the  legal  sense — that 
is  to  say,  that  which  is  legally  right  from  that  which  is  legally  wrong 
— then  you  may  give  effect  to  that  which  is  legally  right,  notwith- 
standing that  you  are  obliged  to  avoid  that  which  is  legally  wrong," 
and  he  applied  this  rule  to  the  case  before  him.  And  see  the  judg- 
ment of  North,  J.,  in  Re  Perkins  (d),  in  which  he  cites  with  approval 
the  passage  from  the  judgment  in  Alexander  v.  A.  (e),  "  If  the 
Court  can  see  the  boundaries,  it  will  be  good  for  the  execution  of  the 
power,  and  void  as  to  the  excess,"  but  in  the  case  before  him  he  could 
not  draw  this  distinction  (/). 

3.  Purchasers  for  Value. 
A  purchaser  with  notice  of  the  fraud  will  not  get  a  good  title.     A 
fraudulent  execution  of  a  power  will  be  set  aside  as  against  a  pur- 

(a)  1  Mer.  626.  (/)  See  also  Eowley  v.  B.,  Kay,  242; 

(2>)  See  Fanner  v.  Martin,  2  Si.  502 ;  Carver  v.  Richards,   1  De  G.  F.  &  J. 

Arnold  v.   Hardwicke,  7  Si.  343 ;  and  548  ;  Harrison  v.  Eandall,  9  Ha.  397  ; 

see  Lee  v.  Fernie,  1  B.  483.  Askham  v.  Barker,  12  B.  499  ;  Agassiz 

(c)  1  De  G.  J.  &  S.  517.  v.  Squire,  18  B.  431  ;  Watt  v.  Creyke, 

(d)  (1893)  1  Ch.,  p.  289.  3  Srn.  &  G.  362  ;  Sadler  v.  Pratt,  5  Si. 

(e)  2  V.,  p.  647  (appointment  to  632;  Macdonald  v.  M.,  L.  E.,  2  H.  L. 
■children).  (Sc.)  482. 
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chaser  for  valuable  consideration,  with  notice  of  the  fraud  (a)  ;  or 
even  if  he  had  not  notice  of  the  fraud,  if  he  has  not  got  the 
legal  estate,  for  then  there  are  only  equities  to  deal  with  ;  and 
"  The  payment  of  a  money  consideration  cannot  make  a  stranger 
become  the  object  of  a  power  created  in  favour  of  children  ;  he  can 
only  claim  under  a  valid  appointment  executed  in  favour  of  some 
or  one  of  the  children  "  (b). 

But  a  purchaser,  having  the  legal  estate,  must,  it  seems,  have 
actual  notice  of  a  fraud  upon  a  power,  in  order  to  be  affected  by  it ; 
circumstances  which  may  give  rise  to  mere  grounds  of  suspicion  or 
probability  of  fraud  are  not  sufficient.  Thus,  in  M'Queen  v.  Farqu- 
har  (c),  where  A.  was  tenant  for  life,  remainder  to  his  wife  for  life, 
with  power  to  appoint  to  one  or  more  of  his  children  by  her,  A. 
entered  into  a  contract  with  T.  for  the  sale  of  the  estate  to  him,  and 
afterwards  appointed  (subject  to  the  life-interest  of  himself  and  his 
wife)  the  fee  simple  of  their  estate  to  R.,  the  eldest  son,  who  had 
attained  the  age  of  twenty-one  ;  and  then  A.  and  his  wife,  and  R. 
their  son,  conveyed  the  estate  to  T.  in  consideration  of  a  sum  of 
money,  expressed  to  be  paid  to  all  of  them.  This  appearing  upon  an 
abstract,  an  objection  was  taken  to  the  title,  that  the  appointment 
by  A.  in  favour  of  his  son  R.  appeared  to  have  been  made  under  a 
previous  agreement  between  them ;  and  that  if  A.  derived  any 
benefit  from  that  agreement,  which  seemed  probable,  or  even  made 
any  previous  stipulation  that  his  son  should  join  him  in  a  sale,  which 
there  appeared  the  strongest  reason  to  apprehend,  it  would  have  been 
a  fraudulent  execution  of  the  power.  Lord  Eldon,  however,  overruled 
the  objection.  "  It  does  not  appear,"  said  his  Lordship,  "  that  the 
estate  sold  for  less  than  its  value — that  the  son  got  less  than  the 
value  of  his  reversionary  interest.  But  the  estate  becoming  his  abso- 
lutely by  the  appointment,  he  by  an  instrument,  affected  by  nothing 
but  the  contents  of  it,  as  the  owner  of  the  reversion,  accedes  to  the 
purchase,  conveys  with  his  father  and  mother,  in  consideration  of 
8000£.,  and  the  parties  taking  the  conveyance  pay  the  money  to  the 
father,  the  mother,  and  the  son,  to  be  dealt  with  according  to  their 
respective  interests ;  that  is,  according  to  their  rights  in  the  land  ; 
and,  though  the  contract  with  T.  was  only  to  substitute  money  for 
the  estate,  there  was  nothing  to  show  that  the  son  was  not  to  receive 

(a)  Palmer  v.  Wheeler,  2  BaU  &  B.       p.  185. 
18;  Hall  v.  Montague,  L.  J.  Ch.  167.  (h)  Daubeny   v.  Cockburn,    1    Mer. 

Cf .  notes  to  Basset  v.  Nosworthy,  supra,       626. 

p.  153,  and  Le  Neve  v.  L.  N.,  supra,  (c)  11  V.  467,  8  B.  B.  212. 
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a  due  proportion  of  the  money,  when  the  contract  was  afterwards 
executed  by  the  deed,  in  which  he  joins,  and,  with  his  father  and 
mother,  receives  all  the  money.  Upon  the  question,  therefore, 
whether  those  possibilities  and  probabilities  are  sufficiently  evidenced 
by  anything  to  show  that  this  is  not  a  good  title,  my  opinion  is  that 
it  is  a  good  title  "  (a). 

And  it  seems  that  the  Court  would  be  less  disposed  to  impeach  an 
appointment  as  fraudulent,  after  a  great  lapse  of  time,  and  where 
there  have  been  subsequent  dealings  with  the  funds,  such,  for  in- 
stance, as  subsequent  appointments  thereof  on  the  marriage  of 
daughters  or  the  establishment  of  sons  in  the  world  (b). 

4.  Family  Arrangements. 

Such  arrangements,  if  bond  Jide,  are  regarded  favourably  by 
the  Court,  and  effect  has  been  given  to  them  in  cases  where,  if 
entered  into  between  mere  strangers,  they  would  not  have  been 
held  binding  (c).  Where  there  is  such  an  arrangement  for  settling 
the  interests  of  all  the  branches  of  a  family,  children  may  contract 
with  each  other  to  give  a  parent,  who  had  a  power  to  distribute 
property  among  them,  some  advantage,  which  the  parent,  without 
their  contract  with  each  other,  could  not  have  (d).  And  a  re-set- 
tlement upon  persons  not  objects  of  the  power,  in  pursuance  of 
an  agreement  entered  into  before  the  execution  of  the  power  with 
the  only  object  thereof,  may  be  supported  upon  the  ground  of 
its  being  a  family  arrangement  (e).  But  if  any  such  transaction 
taken  as  a  whole  appears  not  to  be  a  bond  fide  family  arrangement, 
but  to  have  been  entered  into  in  fraud  of  the  power,  for  the  pur- 
pose of  giving  a  benefit  to  a  person  who  was  by  the  donor  ex- 
cluded from  being  an  appointee  or  from  deriving  any  advantage 
from  the  exercise  of  the  power,  it  will  be  held  wholly  void  (/). 

(a)  See  also  Alexander  v.  Mills,  6  (c)  See  Stapilton  v.  S.,  Vol.  I.,  p. 223; 
Ch.  124 ;  Cockcroft  v.  Sutcliffe,  2  Jur.       Seton,  p.  1431. 

(N.    S.)    333,    25    L.    J.,    Ch.    313;  (d)  Davis  v.  Uphill,  1  Swans.   130; 

Laurie   v.  Bankes,  4  Kay  &  J.  142;  Rhodes*.  Cook,  2  S.  &S.488;  Skelton 

Green  v.  Pulsford,  2  B.  70 ;  Hamilton  v.  Flanagan,  1  Ir.  Eq.  R.  362. 

v.  Kirwan,  8  Ir.  Eq.  R.   278  ;  Warde  (e)  See  Wright  v.  Goff,  22  B.  207 ; 

v.  Dickson,  5  Jur.   (N.  S.)  698  (cases  cf.  Re  Turner,  S.  E.,  28  ®.  D.  205. 

of    mortgage);  Thomson    v.  Simpson,  (/)  Agassiz  v.   Squire,    18  B.  431  ; 

.s  Ir.  R.  Eq.  55.  and  see  Cunninghame   v.  Anstruther, 

(b)  Cooper  v.  C,  5  Ch.  203,  212,  2  L.  R.  H.  L.  (Sc),  223,  and  Scroggs 
213.  v.  S.,  Amb.  272. 
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5.  Appointments  to  Infants  and  Sick  and  Dying  Persons. 

Where  a  donee  of  a  power  of  charging  portions  on  real  estate  has 
by  its  terms  authority  to  fix  the  times  at  which  portions  shall  vest, 
there  is  no  rule  of  law  which  prevents  an  appointment  of  the  portion 
to  vest  immediately.  But  the  circumstances  may  show  that  such  an 
appointment  was  a  fraud  upon  the  power.  Thus  in  Hinchinbroke  v. 
Seymour  (a)  (as  stated  by  Jessel,  M.R,  in  Henty  v.  Wrey  (b),  after 
an  examination  of  the  record,  correcting  the  imperfect  and  incorrect 
report  in  Bro.  Ch.),  it  appeared  that  on  the  marriage  of  Lord  Hinchin- 
broke (afterwards  Earl  of  Sandwich)  to  a  daughter  of  the  Earl  of 
Halifax,  the  latter  settled  an  estate  on  himself  for  life,  then  to  his 
son-in-law  for  life,  and  in  the  events  which  happened,  to  the  infant 
defendant  Montague.  And  there  was  in  the  settlement  a  power  by 
deed  to  raise  10,000?.  for  younger  children,  but  in  default  of 
appointment  there  was  a  limitation  (omitted  from  the  report  in 
Brown)  under  which  the  10,000?.  would  go  to  a  daughter  (the 
only  younger  child  of  the  marriage)  upon  her  attaining  the  age 
of  twenty-one,  or  marrying  under  that  age,  with  a  provision 
for  her  maintenance  in  the  meantime.  At  the  time  when  his 
only  daughter  was  fourteen  years  of  age,  and  (though  this  fact  is 
omitted  from  the  report  in  Brown)  was  well  known  to  be  in 
a  state  of  consumption,  Lord  Hinchinbroke  made  an  immediate 
appointment  to  his  daughter.  She  died  soon  afterwards,  and 
her  father,  as  her  administrator,  filed  a  bill  against  the  trustees 
to  have  the  10,000?.  raised  for  his  own  use,  but  Lord  Thurlow  dis- 
missed the  bill.  "  We  have,"  says  Jessel,  M.  R,  commenting  on  this 
case  in  Henty  v.  Wrey,  infra,  "  a  girl  of  fourteen  in  consumption. 
We  have  a  provision  of  10,000?.  made  for  her  to  which,  without  her 
father  doing  anything,  she  would  have  been  entitled  on  her  marriage 
or  attaining  age,  with  maintenance  in  the  meanwhile,  and  we  have 
her  father  executing  an  appointment  by  which  this  sum,  chargeable 
not  on  his  family  estate,  but  on  an  estate  which,  subject  to  his  life 
interest,  belonged  to  another  family,  was  given  to  her  immediately, 
so  as  to  be  raisable  immediately,  obviously  with  the  view  of  obtain- 
ing the  money  for  himself.  As  soon  as  she  dies  he  takes  out  letters 
of  administration  and  then  files  a  bill  to  raise  the  charge.  It  was 
inevitable  under  these  circumstances  that  the  charge  should  be 
treated  as  created  in  fraud  of  the  poiver It  was  quite 

(a)  1  Bro.  C.  C.  395.  (6)  21  C.  D/332. 
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obvious  ivhat  the  motive  of  the  father  was.  It  could  not  have  been 
for  the  benefit  of  the  child,  because  she  was  provided  for  already. 
.  The  costs  ought  to  have  followed  the  event.  No  doubt 
the  explanation  of  the  bill  being  dismissed  without  costs  is,  that  it 
was  a  family  suit,  and  no  costs  were  asked  for  "  (a). 

In  Henty  v.  Wrey  (b)  Sir  B.  P.  Wrey,  having  a  power  of  charging 
portions  for  younger  children  on  real  estate  under  a  settlement  which 
gave  him  in  the  clearest  terms  power  to  fix  the  ages  and  times  at 
which  the  portions  should  vest,  and  contained  no  provision  for 
raising  portions  in  default  of  appointment,  and  having  three 
daughters  aged  nine,  seven,  and  one,  appointed  by  deed  in  1828, 
10,000L  (being  the  full  amount  he  was  entitled  to  charge)  for  the 
portions  of  his  daughters,  to  be  a  vested  interest  in  the  three- 
daughters  respectively,  immediately  on  the  execution  of  the  deed,  the 
portions  to  be  paid  to  them  at  such  times  and  in  such  proportions  as 
he  should  by  deed  or  will  appoint,  and  in  default  of  appointment  to 
be  paid  to  them,  share  and  share  alike,  at  twenty-one  or  marriage,  if 
the  same  age  or  time  should  happen  after  his  decease,  but  if  in  his 
lifetime,  then  the  payment  to  be  postponed  till  after  his  death,  unless 
he  should  signify  his  consent  in  writing  to  their  being  raised  and  paid 
in  his  lifetime ;  maintenance  at  4Z.  per  cent,  to  be  raised  from  his 
death  ;  and  the  deed  contained  a  power  of  revocation.  In  1832  he 
made  by  deed  a  similar  appointment  by  way  of  confirmation  of  the 
former,  the  portions  to  be  vested  immediately  on  the  execution  of  the 
deed.  One  daughter  married  and  attained  twenty-one,  and  in  1851 
Sir  B.  P.  Wrey  appointed  5.000Z.  (part  of  the  10,000£.)  to  her.  The 
other  two  died  infants  and  spinsters,  one  in  1836,  the  other  in  1845. 
Sir  B.  P.  Wrey  assigned  to  the  plaintiff  for  value  in  1875  the  5,000£. 
appointed  to  his  two  deceased  daughters,  and  after  his  death  the 
plaintiff  brought  an  action  to  have  it  raised.  It  was  held  by  the 
C.  A.  (reversing  the  decision  of  Kay,  J.,  who  had  dismissed  the  action 
as  against  the  owners  of  the  settled  estate),  1st,  that  where  the  donee 
of  a  power  of  charging  portions  on  real  estate  has  under  the  terms  of 
the  power,  clear  authority  to  fix  the  times  at  which  the  portions  shall 
vest,  and  appoints  a  portion  to  vest  immediately,  there  is  no  rule  of 
law  which  prohibits  its  being  raised  in  the  event  of  the  child  dying 
under  twenty -one  and  unmarried,  and  that  the  decision  could  not  be 
supported  upon  the  ground  that  the  appointment,  so  far  as  it  made 

(a)  M'Queen  v,  Farquhar,  7  V.  467,       5  Ir.  Eq.  R.  442. 
8  R.  E.  212 ;  The  Queensberry  Case,  (£)  21  C.  D.  332. 

1  Bli.  339,  397  ;  see  also  Keily  v.  K. 
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the  portions  vest  immediately,  was  not  within  the  power.  And 
2ndly  it  was  held  that  the  decision  could  not  be  supported  on  the 
ground  that  the  appointment,  so  far  as  it  made  the  portions  vest 
immediately,  was  a  fraud  on  the  power,  as  being  made  with  a  view  to 
secure  a  benefit  to  the  appointor,  for  that  having  regard  to  the  fact 
that  if  the  father  had  died  without  making  any  appointment,  the 
children  would  have  been  unprovided  for,  it  was  manifestly  for  the 
benefit  of  the  children  that  the  father  should  make  an  appointment, 
and  that  as  there  was  nothing  to  lead  to  the  conclusion  that  when 
the  appointments  were  made  the  children  were  likely  to  die  young, 
and  as  in  the  event  of  the  early  death  of  the  appointor  the  children 
might  have  derived  a  benefit  from  the  absolute  vesting  of  their 
portions,  there  was  no  ground  for  attributing  to  him  an  intention  to 
benefit  himself  by  making  the  portions  vest  immediately,  and  the 
Court  therefore  came  to  the  conclusion  that  the  plaintiff  was  entitled 
to  have  the  5,000£.  raised. 

Lindley,  L.  J.,  in  the  same  case,  examines  at  length  all  the 
principal  authorities  as  to  the  appointment  and  vesting  of  portions, 
and  states  the  result  thus  : — "  1.  That  powers  to  appoint  portions 
charged  on  land  ought,  if  their  language  is  doubtful,  to  be  construed 
so  as  not  to  authorise  appointments  vesting  those  portions  in  the 
appointees  before  they  want  them,  that  is  before  they  attain  twenty- 
one  or  (if  daughters)  marry.  2.  That  where  the  language  of  the 
power  is  clear  and  unambiguous,  effect  must  be  given  to  it.  3.  That 
where,  upon  the  true  construction  of  the  power  and  the  appointment, 
the  portion  has  not  vested  in  the  lifetime  of  the  appointee  the  portion 
is  not  raisable,  but  sinks  into  the  inheritance.  4.  That  where  upon 
the  construction  of  both  instruments  the  portion  has  vested  in  the 
appointee,  the  portion  is  raisable  even  though  the  appointee  dies  under 
twenty-one  or  (if  a  daughter)  unmarried.  5.  That  appointments 
vesting  portions  in  children  of  tender  years  who  die  soon  afterwards 
are  looked  at  with  suspicion  ;  and  very  little  additional  evidence  of 
improper  motive  or  object  will  induce  the  Court  to  set  aside  the 
appointment  or  treat  it  as  invalid,  but  that  without  some  additional 
evidence  the  Court  cannot  do  so." 

With  reference  to  the  appointment  being  void  for  fraud  it  is  im- 
material whether  the  power  relates  to  charges  on  land  or  to  the 
appointment  of  personal  estate  (a),  and  an  appointment  to  an  infant 
child  before  he  wants  it,  of  a  sum  already  set  apart,  will  not  be 

(a)  Per  Lindley,  L.J.,  Ibid.  p.  354. 
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invalid,  merely  because  the  appointor  may,  in  the  event  of  the  child's 
death,  derive  some  benefit  from  it  to  the  disappointment  of  those 
entitled  in  default  of  appointment  (a). 

A  fortiori  will  the  appointment  be  good  if  the  father  himself  can 
derive  no  benefit  from  it,  although  upon  the  death  of  the  child  the 
mother  takes  as  his  representative  to  the  exclusion  of  the  persons 
who  would  have  been  entitled  in  default  of  appointment  (6).  In 
Wellesley  v.  Momington  (c)  a  father  appointed  to  a  son  mentally  and 
physically  diseased,  who  died  within  a  year,  and  the  Court  inferred 
from  all  the  surrounding  circumstances  that  the  appointment  was 
fraudulent.  And  although  it  would  doubtless  be  a  fraud  upon  the 
trusts  if  trustees  having  power  of  advancing  moneys  to  an  infant 
under  powers  of  maintenance  and  advancement,  laid  out  money,  for 
instance,  in  the  purchase  of  a  commission  in  the  army,  with  the 
intention  that  the  infant  should  by  sale  of  the  commission  obtain  the 
money  for  other  purposes,  that  will  not  be  the  case  where  the  advance 
has  been  bond  Jide  made,  although  the  infant  is  soon  afterwards 
obliged  to  sell  his  commission  in  consequence  of  his  debts,  and  he  or 
his  assignees  for  value,  if  without  notice  of  any  impropriety  in  the 
sale,  will  be  entitled  to  the  proceeds  thereof  (d).  Where  a  father  has 
power  to  appoint  and  divide  at  his  discretion  among  his  children  a 
fund  to  which  they  are  entitled  in  default  of  appointment,  he  cannot 
in  making  appointments  to  them  enter  into  a  bargain  by  which  he 
can  derive  any  benefit  in  the  residue  of  the  trust  fund  which  may 
remain  unappointed.  Thus  in  Cmminghame  v.  Anstruther  (e)  a 
marriage  settlement  contained  a  power  to  divide  among  children  of 
the  marriage  funds  amounting  to  60,0001.,  and  failing  such  division 
the  children  were  to  take  share  and  share  alike  in  full  satisfaction  of 
legitim.  There  were  three  daughters,  and  upon  the  marriage  of  two 
of  them  5000£.  was  appointed  to  each,  and  subsequently  20,000£.  was 
appointed  to  the  third  unmarried  daughter,  and  upon  each  appoint- 
ment being  made  there  was  a  declaration  by  the  appointee  that 
the  appointment  was  in  full  satisfaction  of  all  claims  that   might 

(a)  Butcher  v.  Jackson,  14  Si.  444  ;  Carroll  v.    Graham,    11    Jur.    (N.   S.) 

Hamilton  v.   Kirwan,   2   Jo.    &  Lat.  1012;    Domville  v.   Lamb,    1    W.  B. 

393;  Beere  v.  Hoffmeister,  23  B.  101,  246;  Fitzroy  v.  Biclimond,   28  L.  J., 

where  the  intention  and  effect  of  the  Ch.  752. 

appointment  was  to  defeat  the  remain-  (c)  2  K.  &  J.  143. 

derman  ;  Hemming  v.  Griffith,  2  Gif.  ((/)  Lawrie  v.  Bankes,   4  Kay  &  J. 

403;  Knapp  v.  K,  12  Eq.  238.  142. 

{b)  Fearon  v.  Desbrisay,  14  B.  641 ;  (e)  2  L.  B.  H.  L.  (Sc.)  223. 
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be  open  to  her  under  the  marriage  settlement.  The  father  of 
the  appointees  having  survived  their  mother,  dealt  with  the  residue 
of  the  fund  as  if  he  were  absolutely  entitled  to  it.  It  was  held  that 
the  father  could  gain  no  benefit  to  himself  in  the  residue  of  the  trust 
fund  by  any  arrangement  with  the  appointees,  that  the  power  had 
been  rightly  exercised  so  far  as  regarded  the  quantity  appointed  to 
each  daughter,  and  that  the  residue  unappointed  was  equally  divisible 
among  the  three  sisters. 

6.    Release   of  Power. 

A  tenant  for  life  may  clearly  release  a  power  to  appoint  amongst 
children,  if  the  release  is  in  good  faith  (a),  although  such  release 
may  result  in  a  benefit  to  him  (6) ;  or  may  covenant  with  a  mort- 
gagee of  his  life  interest  not  to  exercise  a  power  of  charging  the 
estate  with  portions  for  younger  children  (c),  or  with  creditors  to 
make  a  certain  appointment  by  will  in  favour  of  a  child  an  object 
of  the  power  (cl). 

In  Smith  v.  Houblon  (e)  a  father  had  an  exclusive  power  of  appoint- 
ment in  favour  of  his  children  over  a  fund,  which  in  default  of  appoint- 
ment was  limited  to  them  equally,  and  as  representative  of  a  deceased 
son  he  was,  in  default  of  appointment,  beneficially  entitled  to  one-third 
of  the  fund.  The  father  released  the  power  to  his  mortgagees.  A 
bill  was  filed  by  the  mortgagees,  praying,  amongst  other  things,  for  a 
declaration  that  the  deceased  son's  share,  on  the  release  of  the  power, 
became  vested  in  the  mortgagees.  Counsel  for  the  mortgagees  dis- 
tinguished the  case  from  Cunynghame  v.  Thurloiv  (/),  inasmuch  as 
there  the  donee  of  the  power,  by  the  deed  releasing  it,  obtained  for 
himself  a  personal  benefit,  to  which  he  would  not  otherwise  have 
been  entitled ;  whereas  in  the  case  under  consideration,  the  release 
was  to  the  mortgagees,  as  against  whom  the  mortgagor  could  not 
execute  the  power  in  derogation  of  his  own  grant.  It  was  held  that 
the  power  had  been  effectually  released,  and  the  Court  declared  the 
rights  of  the  parties  consequent  thereon.  In  Re  Radcliffe  (g),  in  1852 
a  marriage  settlement  gave  the  husband  a  life  interest  in  real  and 

(a)  Smith  v.  Death,  5  Madd.  (J)  Coffin  v.  Cooper,  2  Dr.  & 
371;  Smith  v.  Houblon,  Be  Radcliffe,  Sm.  365;  Palmer  v.  Locke,  15  C.  D. 
infra.      See  Conveyancing,   &c,  Act,       294. 

1881,  s.  52,  Conveyancing,  &c,  Act,  (e)  26  B.  482. 

1882,  s.  6.  (/)  l  Euss.  &  M.  436. 

(b)  Be  Somes,  (1896)  1  Ch.  250.  (g)  (1891)  2  Ch.  227;  (1892)   1   Ch. 

(c)  Hurst  v.  H,  16  B.  372;  and  see  227. 
Miles  v.  Knight,  12  Jur.  666. 
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personal  estate,  and  also  a  life  interest  to  his  wife  who  predeceased  him. 
Power  was  also  given  to  the  husband  to  appoint  to  children  of  the 
marriage,  and  in  default,  the  fund  was  to  go  to  the  children  equally, 
vesting  at  21  or  marriage.  There  were  three  sons ;  one  died  an 
infant,  two  attained  21,  but  one  of  these  died  intestate  and  un- 
married. The  father  took  out  administration  to  the  last,  released 
his  power,  and  called  upon  the  trustees  for  a  transfer  of  a  moiety  of 
the  settled  property.  Held,  that  on  surrendering  his  life  estate  so  as 
to  effect  a  merger,  he  was  so  entitled  (a).  So  in  Re  Somes  (b)  cer- 
tain property,  the  subject  of  a  settlement  made  in  1S62,  belonged  in 
1887,  in  the  events  which  had  happened,  to  a  father  for  life  and  then 
to  his  daughter  and  her  issue  in  such  shares  and  in  such  manner  as 
the  father  should  by  deed  from  time  to  time  appoint.  In  1893  the 
father  released  this  power  to  enable  his  daughter  to  join  with  him 
in  raising  money  for  his  immediate  wants.  The  mortgage  was  for 
10,000^.,  the  whole  of  which  was  paid  to  the  father.  Chitty,  J., 
following  Smith  v.  Houblon  and  Re  Radcliffe,  supra,  held  the  release 
was  valid  :  that  there  was  a  fallacy  in  attempting  to  apply  the  doc- 
trine applicable  to  the  fraudulent  exercise  of  such  a  power,  to  the 
release  of  it :  that  there  is  no  duty  imposed  upon  the  donee  of  such 
a  power  to  make  any  appointment:  that  there  is  no  fiduciary  relation- 
ship between  the  possessor  of  such  a  power  and  the  object  except  that 
of  exercising  it  honestly :  that  the  mere  fact  that  the  release  of  it  will 
benefit  him  does  not  make  it  fraudulent  or  void. 

But  where  the  power  is  coupled  with  a  duty,  or  is  in  the  nature  of 
a  trust,  it  cannot  be  released,  and  the  Conveyancing  Act,  1881,  s.  52, 
has  made  no  difference  in  this  respect  (c). 

7.    Consent  of  Trustees  and  others  to  Exercise  of  Power. 

If  the  consent  of  another  person  to  the  exercise  of  a  power 
is  requisite,  and  that  consent  is  obtained  by  misrepresentation,, 
the  appointment  will  be  set  aside  (d).  The  consent  of  trustees 
is  only  to  be  given  for  the  benefit  of  their  cestui  que  trust; 
so  where  by  a  marriage  settlement  land  was  settled  by  the  father 
of  the  lady  upon  the  wife  for  life,  remainder  to  the  husband  for 
life,  remainder  to  the  children  of  the  marriage.    And  there  was  a 

(a)  Smith    v.    Houblon,    followed ;  Pattinson,  34  W.  E.   061 ;  lie  Somes, 

Cunynghame    v.    Thurlow,    not    fol-  supra,  p.  255.     As  to  a  power  coupled 

lowed.  with  a  trust,  see  Re  Week.es,  (1897)  1 

(6)  (1896)  1  Ch.  250.  Ch.  289. 

(c)  Re  Eyre,  49  L.  T.  299  ;   Saul  v.  (d)  Scroggs  v.  S.,  Amb.  272. 
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power  to  the  father  of  the  lady  and  the  husband  and  wife,  with  the 
consent  of  the  trustees  in  writing,  by  deed  absolutely  to  revoke  and 
make  void  all  or  any  of  the  uses  or  trusts,  and  also  by  the  same  or 
any  other  deed  to  limit  and  declare  new  uses  and  trusts  in  substitu- 
tion for  those  revoked.  The  father  of  the  lady,  and  the  husband  and 
wife,  with  the  consent  of  the  trustees,  revoked  the  settlement  so  far 
as  was  necessary,  and  appointed  the  property  to  one  of  the  trustees 
in  fee  to  secure  a  sum  of  money  advanced  to  the  husband.  The 
estate  was  afterwards  sold  under  a  power  contained  in  the  mortgage 
deed.     It  was  held  by  Romilly,  M.R.,  that  a  good  title  could  not  be 

made  under  it "  How,"  said   his   Honor,  "  could  it  be  said 

that  this  is  a  fair  exercise  of  the  discretion  of  the  trustees  in  favour 
of  their  cestuis  que  trustent,  if  they  exercise  it  in  such  a  manner  so 
as  totally  to  defeat  the  whole  beneficial  interest  of  those  persons 
whom,  as  trustees,  they  are  bound  to  protect  ? "  (a). 

8.    Bond  or  Covenant  to  Appoint. 

In  Goffcn  v.  Cooper  (b)  Kindev&ley,  V.-C,  decided  that  a  cove- 
nant by  a  lady  to  make  an  appointment  by  will  in  favour  of  her 
son  for  the  purpose  of  enabling  him  to  borrow  money  was  a 
valid  covenant,  which  would  render  her  estate  liable  in  damages, 
and  that  if  she  made  the  appointment  it  would  be  valid.  In 
Thacker  v.  Key  (c)  Jessel,  M.R.,  expressed  an  opinion  that  a  cove- 
nant by  a  fiduciary  donee  of  a  testamentary  power  to  exercise  it  to  a 
certain  extent  in  favour  of  one  of  the  objects  was  illegal  and  void  as 
being  a  fetter  on  the  power.  In  Bulteel  v.  Plummer  (d)  a  lady  who 
had  a  power  of  appointment  among  her  children  covenanted  to  appoint 
a  sum  certain  to  one  child.  She  appointed  to  such  child,  but  although 
the  L.C.  and  LL.J.  set  aside  the  appointment  for  other  reasons,  they 
intimated  their  opinion  that  an  appointment  by  will  in  pursuance  of 
a  covenant  was  valid,  but  doubted  as  to  whether  damages  could  be 
recovered  for  breach.  In  Palmer  v.  Locke  (e)  a  father  who  had  a 
limited  power  of  appointment  by  will  among  his  children  appointed 
5,000£.  to  his  son  J.  and  the  remainder  among  his  other  sons,  and 
subsequently  executed  a  bond  that  J.  should  receive  out  of  his  own 
property  or  out  of  the  fund,  5000L  at  the  least,  and  died  without 
revoking.  Jessel,  M.R.,  followed  Coffin  v.  Cooper,  and  the  C.  A. 
upheld  him,  Brett,  L.J.,  holding  also  that  a  covenant  by  the  donee  of  a 

(a)  Eland  v.  Baker,  29  B.  137.  {d)  8  Eq.  408. 

(6)  2  Dr.  &  Sm.  365.  (e)  15  C.  D.  294. 

(c)  8  Eq.  585  ;  6  Ch.  160. 
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limited  testamentary  power  would  be  void,  but  Cotton,  L.  J.,  doubting. 
But  if  the  power  is  a  general  testamentary  one,  the  donee's  estate  will 
be  liable  to  make  good  the  loss  occasioned  by  a  breach  of  covenant, 
although  specific  performance  of  such  covenant  will  not  be  granted  (a). 

9.  Illusory  Appointments. 

There  is  another  class  of  cases  to  be  noticed,  in  which  Courts  of 
equity  have  interposed,  upon  a  similar  principle,  but  not  with  the 
same  beneficial  results  as  in  Aleyn  v.  Belchier ;  viz.  where  a  person 
having  a  non-exclusive  power  of  appointing  property  amongst  a  class, 
although  with  full  discretion  as  to  the  amount  of  their  shares,  has 
exercised  it  by  appointing  to  one  or  more  of  the  objects  a  merely 
nominal  share  ;  such  an  appointment,  although  valid  at  law,  would,  if 
executed  previous  to  the  passing  of  1  Will.  4,  c.  46,  have  been  set  aside 
as  illusory,  as  not  being  exercised  bond  fide  for  the  end  designed  by 
the  donor. 

The  doctrine  applied  to  appointments  of  real  as  well  as  of  personal 
estate  (b) ;  and  much  litigation '  arose  in  consequence  of  the  great 
difficulty  of  deciding  what  was  a  substantial,  and  not  merely  an 
illusory  share  ;  and  great  dissatisfaction  with  the  doctrine  was  ex- 
pressed by  the  most  eminent  judges,  who  endeavoured,  in  many 
cases,  to  narrow  it. 

The  interference  of  Courts  of  equity,  in  cases  of  illusory  appoint- 
ments, was  so  unsatisfactory  in  its  results,  that  the  Legislature  at 
length  interfered,  by  passing  the  Illusory  Appointments  Act  of 
1830  (c),  and  again  more  recently  by  the  37  &  38  Vict.  c.  37  (1874), 
entitled  "  An  Act  to  alter  and  amend  the  Law  as  to  Appointments 
under  Powers  not  Exclusive,"  whereby,  after  reciting  that  by  deeds, 
wills,  and  other  instruments,  powers  are  frequently  given  to  appoint  real 
and  personal  property  amongst  several  objects  in  such  manner  that 
no  one  of  the  objects  of  the  power  can  be  excluded,  or  some  one  or 
more  of  the  objects  of  the  power  cannot  be  excluded,  by  the  donee  of 
the  power  from  a  share  of  such  property,  but  without  requiring  a  sub- 
stantial share  of  such  property  to  be  given  to  each  object  of  the  power 
who  cannot  be  excluded  ;  and  that  instruments  intended  to  operate 
as  executions  of  such  powers  are  frequently  invalid  in  consequence  of 
the  donee  of  the  power  appointing  in  favour  of  some  one  or  more  of 
the  objects  of  the  power  to  the  exclusion  of  the  other  or  others  or 

(«)  Be  Parkin,    (1892)   3   Oh.    510.  (&)  Pocklington   v.    Bayne,    1    Bro. 

Cf.  Robinson  v.  Ommanney,  21  C.  D.      Ch.  450. 
780,  (c)  11  Geo.  4  &  1  Wm.  4,  c.  46. 
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some  other  or  others  of  such  objects  ;  and  that  it  was  expedient  to 
amend  the  law  so  as  to  prevent  such  intended  appointments  failing, 

it  is  enacted  that — 

S  1.  "  No  appointment,  which  from  and  after  the  passing  ol  the 
Act'shall  be  made  in  exercise  of  any  power  to  appoint  any  property 
real  or  personal  amongst  several  objects,  shall  be  invalid  at  law  or 
in  equity  on  the  ground  that  any  object  of  such  power  has  been 
alto-ether  excluded,  but  every  such  appointment  shall  be  valid  and 
effectual,  notwithstanding  that  any  one  or  more  of  the  objects  shall 
not  thereby  or  in  default  of  appointment  take  a  share  or  shares  of 
the  property  subject  to  such  power  "  (a). 

S  2  "  Provided  always,  and  be  it  enacted,  that  nothing  m  this 
Act' contained  shall  prejudice  or  affect  any  provision  in  any  deed, 
will  or  other  instrument  creating  any  power,  which  shall  declare  the 
amount  of  the  share  or  shares  from  which  no  object  of  the  power 
shall  be  excluded,  or  some  one  or  more  object  or  objects  of  the  power 
shall  not  be  excluded." 

10.   Burden  of  Proof. 
As   in  all  other  cases  imputing  fraud,  the  burden  of  proof  lies 
on  the  person  who  seeks  to  set  aside  an  appointment  as  fraudulent. 
Thus   in    Campbell   v.    Home  (6),    where    a   lady  who   had   a    life 
interest  in  a  fund,   with  power  to   appoint   to  one  or  more  of  her 
children,  exclusively  of  the  others,  appointed  the  whole  to  one  child, 
who  had  attained  the  age  of  twenty-one,  and  assigned  her  life  interest 
to  such  child  one  of  the  trustees  refused  to  join  in  the  transfer  to  the 
daughter.     Knight-Bruce,  V.-C,  upon  a  bill  being  filed  against  the 
trustee  by  the  daughter,  held  that  he  was  bound  to  join  in  the 
transfer.      "What  may  be  the  intention,"  said  his  Honor,  "of  this 
lady  in  regard  to  the  disposition  of  her  money,  is  not  a  question  with 
which  the  Court  has  to  deal.     If  it  can  even  be  shown  that  this  deed 
was  executed  from  improper  motives,  those  who  are  interested  in 
doing  so  can  apply  to  set  it  aside." 

As  to  suspicion  being  insufficient,  see  Re  Marsden's  Trusts  (e), 
supra  pp.  316,  317,  and  Firmin  v.  Pulham  (d),  Alexander  v. 
Mills  (e),  Askham  v.  Barker  (f),  also  Hamilton  v.  Kirwan  (g), 

(a)  See  Re  Deakin,  (1894)  3  Oh.,  p.  shay,  43  C.  D.  615. 
577,  as  to  scope  of  Act.     As  to  the  law  (d)  2  De  G.  &  Sin.  99. 

before  the  Act,  Gainsford  v.  Dunn,  17  (e)  6  Ch.  124. 

Eq    405.  (/)  17  B-  37< 

(6)  1  Y.  &  C.  C.  0.  664.  (g)  2  Jo-  &  Lat.  393. 

(c)  4  Drew,  594,  explained  Re  Craw- 
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M' Queen  v.  Farquhar  (a),  Green  v.  Pulsford  (b),  Mills  v.  Sjyear  (c), 
Pickles  v.  P.  (d),  Pares  v.  P.  (e),  Henty  v.  TFre?/  (/)• 

But  if  the  transaction  on  the  face  of  it  shows  good  ground  for  sus- 
picion, the  trustee  may  refuse  to  convey,  and  will  be  protected  by  the 
Court  (g).  The  intention  of  the  donor  is  to  be  gathered  from  the 
instruments,  but  that  of  the  appointor  may  be  proved  by  parol 
evidence  (h). 

The  burden  of  proof  may  be  altered  by  circumstances.  Thus 
where  the  fair  inference  from  the  facts  is,  that  the  appointor  before 
the  execution  of  an  appointment  intended  to  derive  for  himself  a 
benefit  therefrom,  the  burden  rests  on  those  who  support  the  trans- 
action to  show  that  the  intention  had  been  abandoned  at  the  time  of 
the  execution  of  the  deed  (i). 

It  is,  however,  clear  that  where  an  appointment  has  been  set  aside 
by  reason  of  what  has  taken  place  between  the  donee  of  a  power  and 
an  appointee,  a  second  appointment  by  the  same  donee  to  the  same 
appointee  cannot  be  sustained,  otherwise  than  by  clear  proof  on  the 
part  of  the  appointee  that  the  second  appointment  is  perfectly  free 
from  the  original  taint  which  attached  to  the  first  (k).  And  the 
same  ru]e  it  seems  is  applicable  to  all  cases,  whether  the  fraudulent 
appointment  has  been  set  aside  by  the  Court,  or  revoked  by  the 
appointor  (I). 

Where  there  is  no  fraud,  equity  will  not  advert  to  the  circum- 
stances of  anger  and  resentment,  under  which  it  may  be  alleged  that 
an  appointment  has  been  made,  as  there  would  be  no  end  of  such 
objections  if  they  were  admitted  as  grounds  for  questioning  appoint- 
ments, since  in  almost  all  these  cases,  where  there  has  been  an 
inequality  in  the  appointment,  something  of  that  kind  has 
existed  (m). 

(a)  11  V.  467;  8  B.  B.  212.  (*)  Humphrey  v.    Olver,    7   W.  E. 

(b)  2  B.  70.  (L.  J.)  334;  Shirley  v.   Fisher,  47  L. 

(c)  3  Ir.  Ch.  E.  304.  T.  406. 

(d)  9  W.  E.  396.  (jfe)  Topham  v.  Portland,  5  Ch.  40. 

(e)  33  L.  J.  (N.  S.)  Ch.  215.  (I)  Hutchins   v.  H,   10  Ir.  E.  Eq. 
(/)  21  C.  D.,  p.  354.  453,  457. 

(</)  Hannah  v.  Hodgson,  30  B.  19 ;  (m)  Vane  v.  Dungannon,  2  Sch.  & 

King  v.  K,  1  De  G.  &  J.  663.  L.    130;    Supple    v.    Lowson,    Amb. 

(/()  Topham  v.  Portland,    11  H.  L.       729. 
Cas.  32. 
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1739.     1  Atk.  469  (a). 


Powers  in  the  Nature  of  a  Trust.— Precatory  Trusts. 
H     by  will    "ives   a   leasehold   house   and   furniture,  goods   and 
chattels  therein,  and  also  plate,  jewels,  &c,  to  his  wife ;  but  did  desire 
her  at  or  before  her  death,  to  give  the  same  unto  and  amongst  such 
of  his  own  relations  as  she  should  think  most  deserving  and  approve 
of.     The  wife  by  her  will  gave  the  leasehold  house  to  S.,  who  was  the 
son  of  one  of  the  next  of  kin,  and,  after  giving  several  legacies,  be- 
queathed the  residue  of  her  personal  estate  to  the  defendant  G.  and 
two  other  persons,  but  neither  gave,  at  or  before  her  death,  the  goods 
in  the  house,  or  the  jewels,  to  her  husband's  relations.     It  was  held, 
that  the  wife  was  intended  to  take  beneficially  only  during  her  life  ; 
that  the  appointment  to  S.,  being  a  relation  of  the  testator's,  though 
not  one  of  his  next  of  kin,  was  a  good  execution  of  the  power;  and 
that  so  much  of  the  goods  and  jewels  not  disposed  of  by  the  wife, 
according  to  the  power  given  to  her  by  her  husband,  in  case  they 
remained  in  specie,  or  the  value  thereof,  ought  to  be  divided  equally 
among  such  of  the  relations  of  the  testator  as  were  his  next  of  km  at 
the  time  of  the  death  of  his  wife. 

Nicholas  Harding,  in  1701,  made  his  will  and  thereby  gave  "  to 
Elizabeth  his  wife  all  his  estate,  leases,  and  interest  in  his  house  in 
Hatton  Garden,  and  all  the  goods,  furniture,  and  chattels  therein  at 
the  time  of  his  death,  and  also  all  his  plate,  linen,  jewels,  and  other 
wearing  apparel,  but  did  desire  her,  at  or  before  her  death,  to  give 
such  leases,  house,  furniture,  goods  and  chattels,  plate  and  jewels, 
unto  and  amongst  such  of  his  own  relations  as  she  should  thvnk 
most  deserving  and  approve  of; "  and  made  his  wife  executrix,  and 
died  the  23rd  of  January,  1736,  without  issue. 

Elizabeth,  his  widow,  made  her  will  on  the  12th  of  June,  1737, 
-and  thereby  gave  all  her  estate,  right,  title,  and  interest  to  Henry 

(,<)  S.C.,  5  V.  jun.  501,  stated  from      referred  to  in  Brown  v.  Higgs,  4  R.  E. 
Reg.  Lib.  1738  A.     See  also  this  case      334,  338. 
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Swindell  (a),  in  the  house  in  Hatton  Garden,  which  her  husband  had 
bequeathed  to  her  in  manner  aforesaid  ;  and,  after  giving  several 
legacies,  bequeathed  the  residue  of  her  personal  estate  to  the  de- 
fendant Glyn  and  two  other  persons,  and  made  them  executors,"  and 
soon  after  died,  without  having  given,  at  or  before  her  death,  the 
goods  in  the  said  house,  or  without  having  disposed  of  any  of  her 
husband's  jewels  to  his  relations  (b). 

The  plaintiff's,  insisting  that  Elizabeth  Harding  had  no  property  in 
the  said  furniture  and  jewels  but  for  life,  with  a  limited  power  of 
disposing  of  the  same  to  her  husband's  relations,  which  she  had  not 
done,  brought  their  bill  in  order  that  they  might  be  distributed 
amongst  his  relations,  according  to  the  rule  of  distribution  of  in- 
testate's effects. 

The  Hon.  John  Verney,  M.R — The  first  question  is,  if  this  is 
vested  absolutely  in  the  wife  ?  And  the  second,  if  it  is  to  be  con- 
sidered as  undisposed  of,  after  her  death,  who  are  entitled  to  it  ? 

As  to  the  first,  it  is  clear  the  wife  was  intended  to  take  only 
beneficially  during  her  life.  There  are  no  technical  words  in  a  will ; 
but  the  manifest  intent  of  the  testator  is  to  take  place  ;  and  the 
words  "  willing "  or  "  desiring "  have  been  frequently  construed  to 
amount  to  a  trust  (c) ;  and  the  only  doubt  arises  upon  the  persons 
who  are  to  take  after  her. 

Where  the  uncertainty  is  such  that  it  is  impossible  for  the  Court 
to  determine  what  persons  are  meant,  it  is  very  strong  for  the  Court 
to  construe  it  only  as  a  recommendation  to  the  first  devisee,  and 
make  it  absolute  as  to  him ;  but  here  the  word  "  relations  "  is  a  legal 
description,  and  this  is  a  devise  to  such  relations,  aud  operates  as  a 
trust,  in  the  wife,  by  way  of  power  of  naming  and  apportioning  ;  and 

(a)  The  bequest    to    Swindell  was  210. 

held  good,  although  he  was  not  one  of  (b)  It  appears  that  the  testatrix  by 

the  next  of  kin  of  the  testator,  and  her  will  bequeathed  the  plate  to  Caleb 

would  not,  therefore,  have  taken  any-  Harding,  and  it  was  declared  by  the 

thing  in  the  absence  of  the  bequest ;  decree  that  it  was  a  good  bequest,  as 

but,  being  a  son  of  one  of  the  next  of  being  pursuant  to  the  power  in  her 

kin,  he  was  a  relation,  and,  therefore,  husband's  will.     See  statement  from 

within  the  power  when  exercised  by  the  Reg.  Lib.,  5  V.  501. 

the  testatrix.      See  Brown  v.  Higgs,  (c)  Eales  v.  England,  Prec.  Ch.  200  ; 

4  R.  R.  323,  5  V.  501,  8  V.  572;  and  2  Vera.  -466. 
see  Wright  v.  Atkyns,    13  R.  R.,  p. 
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her  non-performance  of  the  power  shall  not  make  the  devise  void,  but 
the  power  shall  devolve  on  the  Court ;  and  though  this  is  not  to  pass 
by  virtue  of  the  Statute  of  Distributions  (a),  yet  that  is  a  good  rule 
for  the  Court  to  go  by ;  and,  therefore,  I  think  it  ought  to  be  divided 
among  such  of  the  relations  of  the  testator  Nicholas  Hardino-,  who 
were  his  next  of  kin  at  her  death  ;  and  do  order,  that  so  much  of  the 
said  household  goods  in  Hatton  Garden,  and  other  the  personal 
estate  of  the  said  testator  Nicholas  Harding,  devised  by  his  will  to  the 
said  Elizabeth  Harding  his  wife,  which  she  did  not  dispose  of  ac- 
cording to  the  power  given  her  thereby,  in  case  the  same  remains  in 
specie,  or  the  value  thereof  be  delivered  to  the  next  of  kin  of  the  said 
testator  Nicholas  Harding,  to  be  divided  equally  amongst  them,  to 
take  place  from  the  time  of  the  death  of  the  said  Elizabeth  Hardino-. 


NOTES. 


1.  Precatory  trusts. — Generally. 


2.  Certainty  of  subject-matter,  p.  343. 

3.  Certainty  of  object,  p.  346. 

4.  Interests  taken  by  donees  of  precatory  trusts,  p.  349. 

5.  Trust  impHed  from  powers  of  selection  and  distribution,  p.  354. 

1.  Precatory  Trusts. 

Generally. — The  general  rule  as  to  the  creation  of  precatory  trusts 
is  thus  stated  by  Langdale,  M.R.  (b) :  "  When  property  is  given 
absolutely  to  any  person,  and  the  same  person  is  by  the  giver,  who 
has  power  to  command,  recommended,  or  entreated,  or  wished  to 
dispose  of  that  property  in  favour  of  another,  the  recommendation, 
entreaty,  or  wish,  shall  be  held  to  create  a  trust  (c). 

"  First,  if  the  words  are  so  used,  that,  upon  the  whole,  they  ought 
to  be  construed  as  imperative. 

"  Secondly,  if  the  subject  of  the  recommendation  or  wish  be 
certain;  and, 

"  Thirdly,  if  the  objects  or  persons  intended  to  have  the  benefit  of 
the  recommendation  or  wish  be  also  certain. 

"  If  a  testator  gives  1,0007,.  to  A.  B.,  desiring,  wishing,  recommend- 

(a)  22  &  23  Car.  2,  c.  10.  2  Cb.  370,   as  to  tbe  principle  upon 

(b)  Knigbt  v.  Knight,  3  B.  172.  which  the  Courts  now  act,  approved  in 
(-•)  But  see  now  the   judgment   of      Hill  v.  11.,  (1897)  1  Q.  B.  p.  493.  And 

Lindley,  L.J.,  in  Be  Hamilton,  (1895)      see  Be  Williams,  W.  N.  (1S97)  p.  40. 
W.    &   T. — VOL.    II.  22 
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ing,  or  hoping  that  A.  B.  will  at  his  death,  give  the  same  sum,  or  any 
certain  part  of  it,  to  C.  D.,  it  is  considered  that  C.  D.  is  an  object  of 
the  testator's  bounty,  and  A.  B.  is  a  trustee  for  him.  No  question 
arises  upon  the  intention  of  the  testator,  upon  the  sum  or  subject 
intended  to  be  given  or  upon  the  person  or  object  of  the  wish  "  (a). 

The  three  requisites,  however,  mentioned  by  Lord  Langdale,  to  a 
precatory  trust,  must  co-exist  (b).  But  the  Court  will  be  influenced 
very  much  in  determining  whether  or  not  there  is  an  imperative 
trust  by  the  consideration  whether  the  subject  and  object  are  certain 
or  not  (c). 

Such  a  trust  may  be  created  by  a  settlement  as  well  as  by  a  will  (d). 
As  to  whether  it  can  be  created  by  parol,  e.g.,  by  an  admission  against 
interest  made  in  a  letter,  or  otherwise  than  by  writing,  see  note  (e). 

"  Just  as  uncertainty  of  the  property  and  object  are  reasons  for  not 
construing  the  will  as  creating  a  trust,  so  also  the  fact  that  a  trust 
would  cause  embarrassment  or  difficulty  is  a  reason  for  coming  to  the 
same  conclusion  "  (/). 

The  intention  must  be  gathered  from  the  whole  of  the  will  or  other 
instrument  (g).  "Having  regard  to  the  later  decisions,  we  must  not 
extend  the  old  cases  in  any  way  or  rely  upon  the  mere  use  of  any 
particular  words,  but  considering  all  the  words  which  are  used,  we 
have  to  see  what  is  their  true  effect,  and  what  was  the  intention  of 
the  testator  as  expressed  in  his  will "  (h).  "  The  current  of  decisions 
now  prevalent  for  many  years  in  the  Court  of  Chancery  is  not  to  be 
extended  "  (i).  "  The  Court  is  to  consider  in  each  particular  case 
what  was  the  testator's  intention  "  (k). 

Imperative  Words. — As  laid  clown  in  the  principal  case,  no 
technical  words  are  necessary,  but  the  Court  will  be  guided  by  the 
intention  of  the  testator  apparent  in  the  will,  and  not  by  any  decisions 

(«)  Ibid.  ;      and    see    Meggison    v.  (e)  See  judgment  of  Lopes,  L.J.,  in 

Moore,  2  V.  jun.  632,  633 ;  Morrice  v.  Hill  v.  H,  (1897)  1  Q,  B.  p.  488. 

Bishop  of  Durham,  10  V.  536  ;  Wright  (/)  Per  Bowen,  L.J.,  Be  Diggles,  39 

v.  Atkyns,   13  B.  B.   199,  19  V.  299;  C.  D.  257. 

Nepean  v.  Nantes,  13  Times  L.  B.  318.  (g)  Croome  v.  C,  61  L.  T.  814. 

(b)  Briggs  v.  Benny,  3  Mac.  &  Gr.  554;  (h)  Per  Cotton,  L.  J.,  Be  Adams,  &c, 
Moriarty  v.  Martin,  3  Ir.  Ch.  B.  31.  28  C.  D.  410,  approved  Hill  v.  H,  supra. 

(c)  See  Bernard  v.  Minshull,  John.  (t)  Mussoorie  Bank  v.  Baynor,  7 
276;  Be  Diggles,  infra;  Mussoorie  App.  Cas.  321,  330;  Croome  v.  C, 
Bank  r.  Baynor,  infra ;  Jarman  (1893),  supra;  Lambe  v.  Eames,  17  Eq.  320; 
p.  366.    In  Hill  v.  H.,  infra,  the  object  Be  Hutchinson,  &c,  8  C.  D.  540. 

of  the  alleged  trust,  "  heirlooms,"  was  (k)    Per    Fry,    L.J.,    Be    Diggles, 

held  too  uncertain.  supra;  Be  Hamilton,  (1895)  2  Ch.  p. 

(d)  Liddard  r.  L.,  28  B.  266.  374  ;  Be  Williams,  W.  N.  (1897)  p.  40. 
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on  any  particular  form  of  words,  and  if  it  comes  to  the  conclusion 
that  no  trust  is  intended,  it  will  say  so,  although  previous  judges 
have  said  the  contrary  on  some  wills  more  or  less  similar  to  the  one 
before  the  Court  (a).  The  following  expressions  have  been  held  to 
be  imperative,  and  to  amount  to  a  trust:  "Willing  or  desiring"  that 
the  person  upon  whom  he  has  conferred  property  should  make  a  dis- 
position of  it  in  favour  of  certain  objects  (b);  so  if  the  testator 
"advise"  (c),  "order  and  direct"  (d),  "request"  ((?),  "wish  and 
request"  (/),  "desire  him  to  give"  (g),  "absolutely  desire"  (h), 
"wish  and  desire"  (i)  ;  or  expresses  it  to  be  his  "  last  wish"  (j),  or 
his  "dying  request"  (/.:)  ;  or  "recommend"  (I)  ;  or  use  the  expres- 
sions ""entreat"  (m),  "not  doubting"  (n),  "under  the  firm  convic- 
tion "  (o),  "  in  the  full  confidence"  (p),  "in  the  fullest  confidence"  (q), 
"  heartily  beseech"  (r),  "  beg  she  will  apportion"  (s),  "  authorise  and 
empower"  (t),  "hope"  (u),  "full  assurance  and  confident  hope"  (v), 
"trusting"  (x),  "absolutely  trusting"  (y),   "well   know"  (z),   "of 


(a)  See  judgment  of  Lindley,  L.J., 
Be  Hamilton,  (1895)  2  Ch.  p.  373,  and 
see  Hill  v.  H.,  supra. 

(6)  Eales  v.  England,  2  Vera.  466. 

(c)  Parker  v.  Bolton,  5  L.  J.  Ch.  98. 

(d)  Broad  v.  Bevan,  1  Buss.  511  (n.). 

(e)  Eade  v.  E.,  5  Madd.  118.  See 
Hill  v.  H.,  (1897)  1  a  B.  p.  497. 

(/)  Foley  v.  Parry,  5  Si.  138,  2  My. 
&  K.  138. 

(g)  Amb.  p.  4.  See  Be  Diggles,  39 
C.  D.  p.  253. 

(h)  Cruwys  v.  Colman,  9  V.  319; 
Godfrey  v.  G.,  11  W.  B.  554. 

(i)  Liddard  v.  L.,  28  B.  266. 

(j)  Hinxman  v.  Poynder,  5  Si.  546. 

(jfe)  Pierson  v.  Garnet,  2  Bro.  Ch. 
38,  226. 

(I)  Tibbits  v.  T.,  19  V.  656;  Hor- 
wood  v.  West,  1  S.  &  S.  387  ;  Malim  v. 
Keighley,  2  V.  jun.  333,  539,  not  fol- 
lowed in  Be  Hamilton,  (1895)  2  Ch. 
370 ;  Ford  v.  Fowler,  3  B.  146 ; 
Cholmondeley  v.  C,  14  Si.  590;  but 
see  Cunliffe  v.  C. ,  Amb.  686,  and  the 
comments  upon  it  in  Pierson  v.  Garnet, 
2  Bro.  Ch.  46 ;  Pushman  v.  FiUiter,  3 
V.  9 ;  and  Johnston  v.  Bowlands,  2 
De  G.  &  Sm.  356. 


(m)  Prevost  v.  Clarke,  2  Madd.  458. 
(n)  Parsons  v.   Baker,   18  V.   476; 
Taylor   v.    George,    2   V.   &    B.    378; 
Massey  v.  Sherman,  Amb.  520. 

(o)  Barnes  v.  Grant,  26  L.  J.  Ch. 
92. 

(jo)  Curnick  v.  Tucker,  17  Eq.  320; 
Le  Marchant  v.  Le  M.,  18  Eq.  414  ; 
Ware  v.  Mallard,  21  L.  J.  Ch.  355. 

(q)  Wright  v.  Atkyns,  17  V.  255,  19 
V.  299 ;  Palmer  v.  Symmonds,  2  Drew, 
221 ;  Shovelton  v.  S.,  32  B.  143  ;  but 
see  Be  Williams,  W.  N.  (1897)  p.  40, 
"  fullest  trust  and  confidence  "  Leld  no 
trust. 

(r)  Meredith  v.  Heneage,  1  Si.  553. 

(s)  Corbet  v.  C,  7  Ir.  E.  Eq.  456. 

(t)  Brown  v.  Higgs,  4  V.  708.  5  V. 
495,  8  V.  561,  18  V.  192. 

(»)  Harland  v.  Trigg,  1  Bro.  Ch. 
142  ;  Paul  v.  Compton,  8  V.  375. 

(o)  Baker  v.  Mosley,  12  Jur.  710. 

(x)  Macnab  v.  Whitbread,  17  B.  299. 

(y)  Lrvine  v.  SulUvan,  S  Eq.  673. 

(z)  BardsweU    v.    B.,     9    Si.    323; 

Briggs  v.  Penny,  3  Mac.  &  G.  546,  554, 

but  see  Stead  v.  Mellor,  5  C.  D.  225, 

227  ;    Greene  v.  G.,  3  Ir.  B.  Eq.  629  ; 

Be  Fleetwood,  15  C.  D.  594. 
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course  he  will  give"  (a),  "in  consideration  he  has  promised  to 
give"  (6),"  I  would  wish  she  should  have  power  to  give  "  (c).  But 
all  these  cases  must  be  now  read  in  the  light  of  the  remarks  of  the 
C.  A.  above  cited,  and  the  tendency  of  the  latter  decisions  is  strongly 
against  construing  any  particular  precatory  or  recommendatory  words 
as  trusts,  unless  the  whole  will  points  to  that  construction  (d). 
Such  expressions  are  now  generally  regarded  as  expressing  the 
motive  of  the  gift,  rather  than  as  a  fetter  upon  it  (e),  and  the  opinion 
expressed  by  James,  V.-C,  in  Lambe  v.  Eames  (/),  that  "  the  officious 
kindness  of  the  Court  of  Chancery  in  interposing  trusts  where  in 
many  cases  the  father  of  the  family  never  meant  to  create  trusts 
.  was  a  very  cruel  kindness  indeed,"  has  been  frequently  approved  (g). 
If,  therefore,  the  giver  accompanies  his  expression  of  wish  or 
request  by  other  words,  from  which  it  is  to  be  collected  that  he  did 
not  intend  the  wish  to  be  imperative,  or  to  interfere  with  the  absolute 
discretion  of  the  legatee  (h),  or  if  it  appears  from  the  context,  that  the 
first  taker  was  intended  to  have  a  discretionary  power  to  withdraw 
any  part  of  the  subject  from  the  object  of  the  wish  or  request,  no 
trust  will  be  created  (i).  Thus,  the  words  "  free  and  unfettered," 
accompanying  the  strongest  expressions  of  request,  were  held  to 
prevent  the  words  of  request  from  being  imperative  (k).  So,  where 
there  was  a  gift  of  stock  to  a  person,  and  there  was  added,  paren- 
thetically (to  enable  him  to  assist  such  children  of  my  deceased 
brother  as  he  may  find  deserving  of  encouragement),  it  was  held  an 
absolute  bequest,  and  that  no  trust  was  created  for  the  children  (I). 

(a)  Robinson  v.  Smith,  6  Madd.  194.       Sin.  (N.  S.)  267  ;  Thorp  v.  Owen,  2  Ha. 

(b)  Clifton  v.  Lambe,  Amb.  519.  607 ;  Lefroy  v.  Flood,  4  Ir.  Ch.  R.  1  ; 

(c)  Corbet  v.  C,  7  Ir.  R.  Eq.  456.  Scott  v.  Key,  35  B.  291 ;  Shepherd  v. 

(d)  Sale  v.  Moore,  1  Si.  504 ;  Lambe  Nottidge,  2  John.  &  H.  766 ;  Eaton  v. 
v.  Eames,  6  Ch.  597 ;  Re  Diggles,  39  Watts,  4  Eq.  151 ;  M'Cormick  v. 
C.  D.  253  ;  Re  Hamilton,  (1895)  2  Ch.  Grogan,  1  Ir.  R.  Eq.  313;  Greene  v.  G., 
370;  Nepean  v.  Nantes,  13  Times  L.  3Ir.  R.  Eq.  90,  629;  Creagh  v.  Murphy , 
R.  315;  see  especially,  Be  Williams,  7  Ir.  R.  Eq.  182;  Be  Bond,  4  C.  D.  238. 
W.  N.  (1897)  p.  40.  (i)  See  Bull  v.  Vardy,  1  V.  jun.  270 ; 

(e)  See  passage  in  Farwell  on  Powers  Meggison  v.  Moore,  2  V.  jun.  630; 
(1893),  p.  480,  approved  by  Lopes,  L.J.,  Knight  v.  K,  3  B.  148  ;  Scott  v.  Key, 
in  Hill  v.  IL,  infra.  35  B.  291  ;  but  see  Atkinson  v.  A.,  62 

(/)  6  Ch.  597,  599.  L.  T.  735. 

(</)  See  Re  Adams,  &c,  27  C.  D.,  p.  (k)  Meredith  v.  Heneage,  1  Si.  542  ; 

407;  Re  Hamilton,  (1895)  2  Ch.  370;  Hoy  v.  Master,  6  Si.  568. 

Hill  v.  H.,  (1897)  1  Q.  B.  p.  488.  (1)  Benson    v.   Wittam,     5   Si.    22; 

(h)  Johnston  v.  Rowlands,  2  De  G.  Wright  v.  Atkyns,  13  R.  R.  199,  T.  & 

&  Sm.  356;  Huskisson  r.  Bridge,  4  De  R.    157,    163.      Compare    Re    Booth, 

G.  &  Sm.  245;  Williams  v.  W.,  1  Sm.  (1894)  2  Ch.  282. 
(N.  S.)  358,  370;    Webb  v.  Wools,  2 
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So,  where  it  was  declared  in  a  will  that  a  bequest  of  property  to  a 
legatee  was  "in  his  entire  power"  (a),  or  "left  entirely  to  his  good 
judgment "  (b) ;  and  where  a  testator  "  recommended  but  did  not 
absolutely  enjoin"  a  distribution  among  daughters  (c) ;  or  if  a  testator 
gives  "  property  to  his  wife  to  be  used  by  her  in  such  ways  and  means 
as  she  may  consider  best  for  her  own  benefit  and  that  of  my  three 
children  "  (d),  "  to  be  at  her  disposal  in  any  way  she  may  think  best 
for  the  benefit  of  herself  and  family"  (e),  "  well  knowing  her  sense  of 
justice  and  love  to  her  family,  and  feeling  perfect  confidence  that 
she  will  manage  the  same  to  the  best  advantage  for  the  benefit  of  her 
children"  (/)  ;  or  if  a  testator  gives  the  residue  of  his  property  to 
legatees,  "his  desire  being  that  they  shall  distribute  such  residue  as 
they  think  will  be  most  agreeable  to  his  wishes"  (g),  it  was  held 
there  was  no  trust. 

A  recommendation  may,  in  many  cases,  amount  to  a  direction  and 
create  a  trust,  yet,  that  being  a  flexible  term,  if  such  a  construction 
of  it  be  inconsistent  with  any  positive  provision  in  the  will,  it  is  to  be 
considered  as  a  recommendation,  and  nothing  more.  See  Shaw  v. 
Lawless  (h),  where  it  was  held  by  the  H.  L.,  reversing  the  decision  of 
Sugden,  C,  that  words  in  a  will  desiring  that  a  particular  person 
should  be  continued  in  the  management  of  property,  being  incon- 
sistent with  the  positive  provisions  of  the  will,  did  not  create  a  trust 
in  favour  of  such  person  (i). 

Clear  words  of  gift  to  a  devisee  for  his  own  benefit,  free  from 
control,  will  not  be  cut  down  by  subsequent  words,  which  may  operate 
as  an  expression  of  desire,  without  disturbing  the  previous  devise  (k). 

In  White  v.  Briggs  (I)  the  testator  gave  his  consumable  articles, 
linen,  china,  &c,  entirely  to  his  luife's  use,  and  added,  that  the  same, 
together  with  all  his  jewels,  trinkets,  clocks,  watches,  and  ornaments, 

(«)  Eaton  v.  Watts,  4  Eq.  151.  Ph.  142  ;  Knott  v.  Cottee,  2  Ph.  192; 

(b)  M'Cormick  v.  Grogan,  4  L.  R.  Johnston  v.  Rowlands,  2  DeG.  &  S. 
H.  L.  82.  356;  Foster  v.  Elsley,  19  C.  D.  518. 

(c)  Young  v.  Martin,  2  Y.  &  C.  C.  C.  (&)  Meredith  v.  Heneage,  10  Price, 
582.                                                                   306,  1  Si.  588 ;  Paul  v.  Oompton,  8  V. 

(d)  M'Alindur  v.  M'A.,  11  Ir.  R.  380;  Howorth  v.  Dewell,  29  13.  18; 
Eq.  219.  Brook  v.  B.,  3  Sm.  &  Gif.  280  ;  Wood 

(e)  Lambe  v.  Eames,  10  Eq.  267,  6  v.  Cox,  1  Kee.  317  ;  Johnston  v.  Row- 
Ch.  597.  lands,  12  De  G.  &  Sm.  356  ;  Lambe  v. 

(/)  Greene   v.  G.,   3  Ir.  R,  Eq.  90,  Eames,    6    Ch.    597;    Re    Mortlock's 

629.  Trust,  3  Kay  &  J.  456 ;  Re  Yalden,  1 

(g)  Stead  v.  Mellor.  5  C.  D.  225.  De  G.  M.  &  G.  53  ;  Hill  v.  H.,  (1897) 

(h)  5  CI.  &  Fin.  129.  1  Q,  B.  p.  489. 

(t)  See  also  Finden  v.  Stephens,    2  (?)  15  Si.  33. 
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might  be  finally  appropriated  as  she  pleased,  with  the  sum  of 
4,000Z.  in  money,  but  which  sum  he  recommended  her  to  divide  in 
shares,  which  he  specified,  amongst  persons  whom  he  named. 
SJiadwell,  V.-C,  said  that,  in  Heneage  v.  Meredith,  the  objects  of  the 
recommendation  were  uncertain;  but  here,  both  the  objects  and  the 
subjects  were  certain,  and  he  therefore  thought  a  trust  was  created. 
However,  Lord  Lyndhurst  reversed  the  decree,  upon  the  ground  that 
the  words,  "  to  be  finally  appropriated  as  she  pleased,"  applied  to  the 
4,000£.  as  well  as  to  the  jewels,  &c,  and  therefore  the  case  was  to  be 
governed  by  Meredith  v.  Heneage  (a). 

In  Re  Hutchinson  v.  Tenant  (b),  testator  gave  all  his  property 
to  his  wife  "  absolutely,  with  full  power  for  her  to  dispose 
of  the  same  as  she  may  think  fit  for  the  benefit  of  my  family 
having  full  confidence  that  she  will  do  so."  The  Court  held,  follow- 
ing Lambe  v  Eames  (supra),  that  the  wife  took  absolutely  (c). 

In  Be  Adams  and  the  Kensington  Vestry  (d),  testator  gave  all  his 
property  to  his  wife  absolutely  "  in  full  confidence  that  she  will  do 
what  is  right  as  to  the  disposal  thereof  between  my  children  either  in 
her  lifetime  or  by  will."  The  C.  A.  held  that  there  was  no  trust  and 
that  the  wife  took  absolutely. 

In  Re  Moore  (e)  a  sum  of  money  was  given  to  A.  in  trust  for  B. 
and  C,  and  they  were  thereby  "  enjoined  to  take  care  of  J.  as  may 
seem  best  in  the  future."     Held  no  trust. 

In  Re  Biggies  (/),  a  testatrix  left  all  her  property  to  her  daughter 
absolutely,  "  and  it  is  my  desire  that  she  allows  to  my  relative  and 
companion  A.  G.  now  residing  with  me,  an  annuity  of  lol.  during  her 
life,  and  that  the  said  A.  G.  shall  if  she  desire  it  have  the  use  of 
such  portions  of  my  household  furniture,  linen,  &c,  as  may  not  be 
required  by  my  daughter."  Held  by  the  C.  A.,  overruling  the  Vice- 
Chancellor  of  Lancaster,  that  there  was  no  trust  or  obligation  on 
the  daughter  to  pay  the  annuity  (g). 

In  Re  Hamilton  (Ji),  a  testatrix  bequeathed  to  her  nieces  legacies 
of  2,000i.  each,  "  for  their  sole  and  separate  use  independent  of  their 
husbands,  and  I  wish  them  to  bequeath  the  same  equally  between  the 
families  of  my  nephew,  S.  0.,  and  niece,  Mrs.  P.,  in  such  mode  as  they 

(a)  1    S.    542;    Sugd.    Prop.    400;  (d)  27  C.  D.    394,  overruling  Cur- 
Wood  v.  Cox,  1  Kee.  317 ;  Lambe  v.  mick  v.  Tucker,  17  Eq.  320. 
Eames,  10  Eq.  267,  6  Ch.  597.  (e)  55  L.  J.  Ch.  418. 

(b)  8  0.  D.  540.  (/)  39  C.  D.  253. 

(c)  See  also  Meredith   v.  Heneage,  (</)  See  also  The  Mussoorie   Bank, 
1  Si.   542 ;  Irvine  v.  Sullivan,  8  Eq.  7  App.  Cas.  331,  infra. 

673.  (h)  (1895)  2  Ch.  370. 
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shall  consider  right."  The  C.  A.,  not  following  Malim  v.  Keigh- 
ley  {a)  but  following  Re  Adams  and  Re  Diggles,  supra,  held  there 
was  no  precatory  trust. 

But  in  Nepean  v.  Nantes  (b),  N.  gave  by  her  will  jewellery  to  her 
son  and  executor  E.  N.,  "  for  the  use  of  those  who  may  hereafter  be 
most  dear  to  him,  and  to  descend  to  his  children  should  he  have  a 
family."  E.  N.  gave  the  jewellery  to  his  wife.  Held  a  gift  to  E.  N. 
for  his  life,  and  on  his  death  upon  trust  for  his  children. 

2.  Certainty  of  Subject-matter. 
"  If  there  is  uncertainty  as  to  the  amount  or  nature  of  the  property 
that  is  given  over,  two  difficulties  at  once  arise.  There  is  not  only 
difficulty  in  the  execution  of  the  trust,  because  the  Court  does  not 
know  upon  what  property  to  lay  its  hands,  but  the  uncertainty  in  the 
subject  of  the  gift  has  a  reflex  action  upon  the  previous  words  and 
throws  doubt  upon  the  intention  of  the  testator,  and  seems  to  show 
that  he  could  not  possibly  have  intended  his  words  of  confidence, 
hope,  or  whatever  they  may  be— his  appeal  to  the  conscience  of  the 
first  taker — to  be  imperative  words  "  (c). 

In  Buggins  v.  Yates  (d),  a  testator  having  devised  real  property  to 
his  wife,  to  be  sold  for  payment  of  his  debts  and  legacies,  in  aid  of  his 
personal  estate,  declared,  that  he  did  not  doubt  but  Ms  wife  tvould 
be  hind  to  his  children,  it  was  insisted,  that  this  constituted  a  trust  of 
the  personal  estate  ;  "  but  the  Court  was  of  opinion,  that  these  words 
gave  a  right  to  no  child  in  particular,  nor  a  right  to  any  particular 
part  of  the  estate,  but  that  the  clause  was  void  for  uncertainty  "  (e). 

la  Sale  v.  Moore  (/),  the  testator  bequeathed  to  his  wife  the 
remainder  of  what  he  died  possessed  of,  after  the  payment  of  debts 
and  legacies,  "  not  doubting,  as  she  has  no  relations  of  her  own 
family,  but  that  she  will  consider  my  near  relations,  should  she 
survive  me,  as  I  should  consider  them  myself  in  case  I  shoidd 
survive  her."  It  was  held  by  Hart,  V.-C,  that  there  was  no  trust  for 
the  next  of  kin,  but  that  the  wife  took  the  residue  absolutely.  His 
Honor,  after  pointing  out  the  uncertainty,  relative  to  the  objects  of 
the  trust,  and  that  in  accordance  with  Dawson  v.  Clark  (g),  there  was 
no  ground  for  taking  away  from  the  widow  what  was  absolutely  vested 

(a)  2  V.  333,  529a  ;  2  E.  E.  229.  Thurlow  in  Wynne  v.  Hawkins,  1  Bro. 

(6)  13  Times   L.    E.   315;  Re  Wil-  Oh.  179,  Jarman  (1893),  pp.  366,  367. 
liams  W.  N.  (1897)  p.  40.  (d)  9  Mod.  122. 

(c)  Mussoorie   Bank  v.   Eaynor,    7  (e)  See  also  Re  Bond,  4  C.  D.  238. 

App.  Cas.,  p.  331  ;  and  see  Re  Diggles,  (/)  1  Si.  534. 

39  C.  D.  253,  and  judgment  of  Lord  (g)  15  Yes.  409,  11  E.  E,  188. 


344  powers. 


Harding  v.  Glyn. 

in  her,  adds, "  the  word  'consider' is  a  relative  term.  How  is  she 
to  consider  them  as  he  would  have  done  ?  How  is  the  Court  to  find 
out  how  he  would  have  considered  his  relations  ? "  (a). 

So,  in  an  absolute  devise  or  bequest  to  a  person,  "  well  knowing 
that  he  will  remember"  certain  objects  (6),  or  will  "  do  justice  to"  or 
"  deal  justly  and  properly  to  and  by  them  "  (c),  or  "to  make  ample 
provision  for  them  "  (d),  will  not  be  construed  as  a  trust,  because  no 
particular  property  is  pointed  out  as  the  object  of  it.  In  The  Mus- 
soorie  Bank  (e),  a  testator  gave  his  widow  all  his  property  "  feeling- 
confident  that  she  will  act  justly  to  our  children  in  dividing  the  same 
when  no  longer  required  by  her."  It  was  held  that  not  only  would 
there  be  a  difficulty  in  executing  the  trust  (see  Re  Biggie  (/)  )  by 
reason  of  the  uncertainty  of  the  subject-matter  of  the  gift,  but  also 
that  the  gift  was  absolute  in  the  wife  (g). 

Upon  the  same  principle  it  has  been  held  that  the  recommenda- 
tion to  appoint  a  person  as  agent,  receiver,  and  manager  cannot  be 
construed  as  imperative,  where  the  subject  is  uncertain  ;  thus  in 
Finden  v.  Stephens  (h),  the  testator  expressed  it  as  his  wish  and 
desire  that  a  certain  person  should  be  employed  as  agent,  receiver, 
and  manager  of  his  estates  whenever  his  trustees  should  have  occasion 
for  the  services  of  a  person  in  that  capacity ;  Cottenham,  C,  held 
that  no  trust  was  created  which  such  person  could  enforce  (i). 

Words  of  recommendation  in  a  will,  will  not  be  construed  as  impe- 
rative, if  an  intention  appear  in  any  part  of  the  will  to  give  to  the 
devisee  a  right  or  power  to  spend  the  property  ;  for  the  Court,  in  its 
acuteness  to  extract  the  meaning,  conceives  it  to  be  inconsistent  with 
the  intention  to  create  an  imperative  trust,  that  the  party  should 
have  the  right  or  powder  to  dispose  of  the  property  at  his  pleasure 
and  by  using  that  privilege  to  any  extent,  leave  nothing,  or  more  or 
less,  to  remain  the  subject  of  the  trust  (k). 

(a)  And  see  Hoy  v.  Master,  6  Si.  Eeeves  v.  Baker,  18  B.  372  ;  Greener. 
568;    Dawson  v.  Clark,    15   V.    409;       G.,  3  Ir.  R.  Eq.  629. 

Lechmere  v.  Lavie,  2  My.  &  K.  197.  (Ji)  2  Ph.  142. 

(b)  Bardswell  v.  B.,  9  Si.  319.  {{)  See  also  Shaw  v.  Lawless,  5  CI. 

(c)  Le  Maitre  v.  Bannister,  Prec.  &  Fin.  129;  Foster  v.  Elsley,  19  C.  D. 
Ch.  by  Finch,  200,  n.  1 ;  Pope  v.  P.,  518,  but  of  course  by  using  apt  terms 
10  Si.  1.  this  may  be   done ;    cf.    Williams    <•. 

('/)  Winch  v.  Brutton,    14  Si.   379 ;  Corbett,  8  Si.  349. 

Fox  v.  F.,  27  B.  301.  (A-)  Meredith  v.  Heneage,  1  Si.  556; 

(e)  7  App.  Cas.  321.  Curtis  v.  Ripon,  5  Madd.  434;  House 

(/)  39  C.  D.  253.  v.  H.,  23  W.  E.  22  ;  Lefroy  v.  Flood, 

(</)  And  see  Flint  v.  Hughes,  6  B.  4   Ir.  Ch.  1  ;  Eaton  v.   Watts,  4  Eq. 

342 ;  Macnab  v.  Whitbread,  17  B.  299  ;  151 . 
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Where  there  is  an  absolute  gift  of  property  to  a  person,  and  a 
recommendation  to  give  to  a  certain  object,  "what  shall  be  left"  at 
his  death,  or  "  what  he  shall  die  seised  or  possessed  of"  (a) ;  or  what 
"  he  may  have  saved  "  out  of  an  estate  given  for  life  (b)  ;  or  "  the 
bulk  of  his  said  residuary  estate  "  (c) ;"  or  a  gift  of  all  property  to  a 
wife  "  for  her  to  do  justice  to  those  relations  on  my  side  such  as  she 
think  worthy  of  consideration,  but  under  no  restriction  to  any  stated 
property,  but  quite  at  liberty  to  give  and  distribute  what  and  to  who  " 
she  "  may  please  "  (d)  ;  the  subject  will  be  considered  as  uncertain.  A 
gift  at  a  legatee's  death  of  whatever  remains,  after  a  gift  to  the  lega- 
tee indefinitely  may  be  construed  as  a  disposition  of  the  residue  at 
the  legatee's  death  so  as  to  reduce  his  interest  to  an  estate  for 
life  (e). 

In  Eade  v.  E.  (/),  the  testator  bequeathed  the  residue  of  his  per- 
sonal property  to  his  wife,  requesting  that  she  would  at  her  death 
leave  200L  to  each  of  the  Miss  Nortons,  and  leave  the  remainder  of 
her  property  to  his  nephews  George  and  William  Eade,  in  such  pro- 
portions as  she  thought  proper.  Leach,  V.-C,  held  that  the  Miss 
Nortons  were  entitled  to  the  2007.  each,  but  that  no  trust  was  created 
for  the  nephews.  " If,"observed  his  Honor, "the  testator  had  requested 
his  wife  at  her  death  to  leave  the  remainder  of  his  property  to  George 
and  William  Eade,  there  would  have  been  a  clear  trust  in  their 
favour,  because  the  remainder  of  the  testator's  property  conld  have 
been  ascertained.  I  cannot  say,  that,  by  the  remainder  of  her  pro- 
perty at  her  death,  he  meant  the  remainder  of  his  property.  It  must 
be  understood  to  mean  such  property  as  she  happened  to  possess  at 
her  death,  from  whatever  source  derived.  This  testator  having, 
therefore,  in  effect,  left  his  wife  at  liberty  to  deal  with  the  remainder 
of  his  estate  as  she  pleased,  his  request  as  to  the  uncertain  property 
of  which  she  might  be  possessed  at  her  death,  cannot  create  a  trust." 

But  the  Court  in  all  these  cases  merely  requires  that  the  intention 
of    the    testator  should    be   manifested  with  sufficient   certainty  to 


(a)  Wynne  v.  Hawkins,  1  Bro.  Ch.  (h)  Cowman  v.  Harrison,  10  Ha.  234 ; 

179;  Sprange   v.  Barnard,  2  Bro.  Ch.  Bardswell  v.  B.,  9  Si.  319. 

585;  Bland  v.  B.,  2  Cox,  349;  Push-  (c)  Palmer   v.  Simrnonds,   2  Drew, 

man  v.  Filliter,    3  V.   7  ;    Wilson  v.  221. 

Major,    11    V.    205;    A.-G.    v.    Hall,  (d)  Re  Bond,  4  C.  D.  238. 

Pitzg.  714  ;  Lechmere  v.  Lavie,  2  My.  (e)  See  Constable  v.  Bull,  4  De  G.  & 

&  K.  197 ;  Pope  v.  P.,  10  Si.  1  ;  Green  Sm.  411,  and  other  cases  cited  Theo- 

v.  Marsden,  1  Drew.  646,  651 ;  Parnall  bald,  Wills  (1895),  p.  519. 

v.  P.,  9  C.  D.  96.  (/)  5  Madd.  118. 
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enable  the  Court  to  act  judicially  upon  it  (a).  For  instance,  where  it 
can  be  implied,  from  other  parts  of  the  will,  controlling  a  recommen- 
dation to  leave  merely  what  property  under  the  will  the  legatee  was 
possessed  of  at  his  death,  that  the  whole  property  at  the  testator's 
death  was  intended  ;  in  that  case  the  subject  will  be  certain.  Thus, 
in  Horwood  v.  West  (6),  the  testator  gave  to  his  wife  all  his  personal 
estate,  relying  that  if  she  should  marry  again  she  would  secure 
whatever  she  should  possess  under  his  tuill  for  her  separate  use  ;  and 
he  recommended  her  to  give,  by  her  will,  what  she  should  die 
possessed  of  under  his  will  to  certain  persons  whom  he  named ; 
Leach,  V.-C,  held  that  the  wife's  executor  was  a  trustee  of  the  whole 
of  the  property  possessed  by  her  under  the  will,  for  the  persons 
named. 

3.  Certainty  of  Object. 

Where  there  is  a  clear  or  admitted  intention  to  create  a  trust, 
but  the  objects  are  not  defined,  the  trustees  will  hold  the  property 
for  the  next  of  kin  or  heir  of  the  donor,  as  the  case  may  be  (c). 
But  in  these  cases  of  precatory  trusts  the  question  to  be  decided 
is,  is  there  a  trust  ?  And  where  in  such  cases  the  object  is  left 
indefinite  or  uncertain,  the  Court  will  infer  from  that  fact  that 
no  trust  is  intended  (d) — that  the  object  is  purposely  left  to  be 
selected  by  the  donee  (e).  For  a  similar  difficult}'  arises  to  that 
in  which  the  subject  matter  is  left  indefinite,  and  the  inference 
arises  that  the  words  of  confidence,  hope,  &c,  are  not  used  impera- 
tively, and  therefore  do  not  create  a  trust  (/).  In  Reid  v.  Atkin- 
son (g),  a  testator  left  his  property  to  his  wife  for  her  life,  with 
power  to  dispose  of  it  as  she  might  judge  best  and  wisest,  he  relying 
with  confidence  on  her  discretion,  and  that  she  would  make  such  a 
distribution  or  disposal  of  it  as  would  thoroughly  accord  with  his 
wishes  on  the  subject,  with  all  of  which  she  was  perfectly  acquainted. 
There  was  some  evidence  of  the  testator  having  communicated  some 
wishes  to  his  wife,  but  none  as  to  what  they  were.     It  was  held  that 

(a)  Jannan,  AVills  (1S93),  p.  364.  C.  D.  464;  Re  Douglas,  35  C.  D.  472. 

(6)  1  S.  &  S.  387.  (d)  Morice  v.  Durham,  7  E.  B.  232, 

(c)  Stubbs  v.  Sargon,  2  Keen  255  ;  10  V.  521. 

Re  Boyes,   26  C.   D.  531  ;    Briggs  v.  (e)  See  judgment   of   Bowen,  L.J., 

Penny,    3    Mac.    &    G.    546,    infra ;  Re    Diggles,    cited     supra ;    Jarman, 

Jarman,    Wills   (1893),    p.   354.     But  Wills  (1S93),  pp.  366,  367. 

see  as  to  uncertain  gifts  to  charities,  (/)  See  Mussoorie  Bank  v.  Eaynor, 

Williams  v.  Kershaw,  5  01.  &  Fin.  (n.);  7  App.  Cas.,  p.  331,  cited  supra. 

Re  Jarman,  8  C.  D.  584 ;  Re  Sutton,  28  (</)  5  Ir.  E.  Eq.  373. 
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the  wife  took  the  real  and  personal  property  absolutely,  inasmuch  as 
the  terms  of  the  gift  did  not  amount  to  a  precatory  trust,  and  even 
if  they  had  done  so,  there  were  no  objects  of  the  trust  mentioned  in 
the  will  (a). 

In  Stead  v.  Mellor  (6),  a  testatrix  gave  her  personal  estate  to  trus- 
tees upon  trust  to  hold  the  residue  in  trust  for  her  nieces  living  at 
her  death,  "  my  desire  being  that  they  shall  distribute  such  residue 
as  they  shall  think  will  be  most  agreeable  to  my  wishes."  Jessel, 
M.K,  held  the  nieces  were  made  judges  of  the  mode  of  distribution, 
and  that  the  residue  was  placed  at  their  absolute  disposal,  and  that 
they  took  it  for  their  own  benefit  (c). 

Although  words  are  used,  such  as  "  family,"  "  relations,"  "  heirs," 
&c,  to  which  the  Court  would  give  a  meaning  in  a  direct  gift,  no 
trust  will  be  implied  if  it  is  uncertain  what  the  testator  meant  by 
them  (d).  It  is  difficult  to  say  what  objects  are  intended  by  the 
word  "family'''  Sometimes,  where  personal  estate  was  the  subject 
of  the  gift,  it  has  been  considered  as  meaning  next  of  kin  (e).  But 
in  Larnbe  v.  Eames  (/),  it  was  said  that  it  seems  impossible  to  put 
any  restriction  upon  the  meaning  of  the  word,  or  to  exclude  any 
person  who,  in  ordinary  parlance,  would  be  considered  within  the 
meaning.  It  might  include  sons-in-law,  daughters-in-law,  and  many 
others,  or  an  illegitimate  child  (g). 

But  it  seems  to  be  now  settled  that  a  power  to  appoint  to  a 
person's  "family"  would  be  limited  to  his  children,  if  any  (h)  ;  that 
if  there  are  none,  the  donee  may  select  relations  not  within  the 
degree  of  next  of  kin  (i)  ;  and  that  if  the  power  is  not  exercised  the 
statutory  next  of  kin  are  entitled  (k).  If  it  is  doubtful  whom  the 
donor  meant,  the  gift  may  be  void  for  uncertainty  (I). 

(a)  See  Creagh  v.  Murphy,  Ir.  E.  7  chap.  13;  Jannan,  Wills  (1893),  972. 
Eq.  182.  (e)  Cruwys   v.  Colman,    9  V.   319; 

(b)  5  C.  D.  225.  Grant  v.  Lynam,  4  Buss.  292. 

(c)  See  Briggs  v.  Penny,  3  Mac.  &  (/)  6  Ch.  600. 

G.  546,  infra,  which  was  commented  (g)  Lambe  v.  Eames,  6  Ch.  600. 

upon  by  the  M.B.  in  this  case.  (A)  Theobald,  Wills  (1895),  p.  274, 

(d)  Theobald,  Wills  (1895),  p.  400,  citing  Hutchinson  v.  Tenant,  S  C.  D. 
citing  Harland  v.   Trigg,  Wright  v.  540. 

Atkyns,  Meredith  v.  Heneage,  infra;  (0  lb.     Grant  v.  Lynam,  4  Buss. 

Green  v.  Marsden,  1  Dr.  646 ;  Greene  292. 

v.  G.,  Ir.  B.  3  Eq.  90.     And  see  more  (&)  lb.      Cruwys  v.   Colman,  9  V. 

fully  as  to  the  meaning  of  these  and  319. 

similar  words  Theobald,  Wills  (1895),  (I)  lb.     Yeap  Cheah  Neo   v.  Ong 

chap.    25  ;    Farwell,    Powers    (1893),  Cheng  Neo,  L.  B.  6  P.  C.  381. 


348  powers. 

Harding  v.  Glyn. 

In  Harland  v.  Trigg  (a),  where  a  testator  gave  leaseholds  to  his 
"  brother  for  ever,  hoping  he  will  continue  them  in  the  family," 
TJiurlow,  C,  held  that  no  trust  was  created. 

In  Wright  v.  Atkins  (6),  a  testator  devised  real  and  leasehold 
estates  to  his  mother  and  her  heirs  for  ever,  "  in  the  fullest  confi- 
dence that  after  her  decease  she  will  devise  the  property  to  my 
family."  It  was  held  that  the  widow  took  an  estate  in  fee  in  the 
real  estate  qualified  in  equity  in  reference  to  a  trust  imposed  in 
favour  of  some  object  or  class  to  be  ascertained  at  her  death,  and 
that  the  word  "  family  "  in  a  precatory  trust  of  real  estate  prima 
facie  denotes  the  heir  at  law.  With  reference  to  this  case,  Sir 
Edward  Sugden  observes,  "  It  was  treated  as  clear,  that  the  words 
were  sufficient  to  raise  a  trust  if  the  objects  were  clearly  ascertained. 
The  result  of  the  investigation  seems  to  show  that  it  will  be  difficult 
to  maintain  that  the  will  clearly  points  out  objects  in  whose  favour 
the  trust  can  be  enforced.  At  all  events,  it  cannot  now  be  held,  con- 
sistently with  the  opinions  already  expressed  and  acted  upon  by  the 
House,  that  the  trust  was  for  the  testator's  heir  at  law  at  his  death, 
and  that  the  widow  was  a  bare  trustee,  and  had  no  power  of  appoint- 
ment or  of  selection  (c). 

In  Green  v.  Marsden  (d),  the  request  to  the  devisee  of  freeholds 
was  to  distribute  them  "amongst  such  members  of  her  own  family 
as  she  should  think  most  deserving,"  it  was  held  that  the  description 
was  too  uncertain. 

in  Griffiths  v.  Evan  (e),  A.  devised  an  estate  to  B.  in  tail :  and  for 
want  of  issue  of  her  body,  "he  empowered  and  authorised"  her  to 
settle  and  dispose  of  the  estate  to  such  person  as  she  thought  fit,  by 
her  will,  "  confiding  "  in  her  not  to  alienate  or  transfer  the  estate 
from  his  "  nearest  family."  B.  appointed  to  her  husband  for  life, 
with  remainders  over.  It  was  held  by  Langdale,  M.R.,  that  a  trust 
was  raised  ;  that  such  appointment  was  void,  the  expression  "  nearest 
family "  being  equivalent  to  heirs ;  and  that  the  co-heirs  of  the 
testator  were  entitled. 

In  Meredith  v.  Heneage  (/),  the  testator  gave  real  and  personal 
estate  to  his  wife,  in  full  confidence  she  would  distinguish  the  heirs  of 

(a)  1  Bro.  Ch.  141.  Cruwys   v.  Colman,  7  B.  B.  210,  9  V. 

(6)  17  V.  255,   19  V.  299,   13  E.  E,  319;  Re  Price,  W.  N.  (1887)  216. 

199.  (d)  1  Drew.  646. 

(c)  Sugd.  Prop.  388;  MacLeroth  v.  (e)  5  B.  241. 

Bacon,  5  E.  E.  11,  5  V.  159;  Barnes  (/)  1  Si.  542. 
v.   Patch,    7    E.    E.    127,   8   V.    604; 
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his  late  father  by  devising  the  whole  of  his  estate,  together  and 
entire  to  such  of  his  father's  heirs  as  she  might  think  best  deserved 
her  preference,  the  Court  thought  the  objects  were  not  certain,— 
whether  the  testator  had  pointed  out  the  heirs  at  law  of  his  father  as 
the  objects  to  take  the  personal  as  well  as  the  real  estate,  or  the 
heirs  and  next  of  kin,  or  the  next  of  kin  only  (a). 

In  Sale  v.  Moore  (b),  a  testator  left  a  residue  to  his  wife,  not 
doubting  that  she  would  consider  his  near  relations.  The  objects 
were  held  to  be  uncertain  (c). 

Where  the  power  is  to  be  exercised  by  the  donee  by  will,  or  at 
his  death,  or,  as  in  the  principal  case,  "at  or  before  his  death,"  the 
objects  will  be  those  who  answer  a  particular  description  at  the  death 
of  the  donee,  and  there  will  be  no  uncertainty  (d). 

A  request  that  jewels  might  be  left  as  "  heirlooms"  is  uncertain  in 
its  object  (e). 

4.  Interests  taken  by  Donees  of  Precatory  Trusts. 
In  the  creation  of  a  precatory  trust  the  property  may,  as  in  the 
principal  case,  be  given  to  the  donee  beneficially,  but  subject  to  the 
trust  imposed  (/) ;  in  which  case  all  that  is  not  required  for  the  pur- 
poses of  the  trust  belongs  to  the  donee  (g),  and  there  is  no  resulting 
trust  (h)  And  all  the  rights  and  incidents  of  property— for  instance, 
the  ri-ht  of  felling  timber— will  remain  in  the  donee  to  the  extent  of 
the  estate  vested  in  him.  Thus,  in  Wright  v.  Atkyns  (i),  a  testator 
aave  all  his  leasehold,  freehold,  and  copyhold  estates  unto  his  mother, 
Charlotte  Atkyns,  and  her  heirs  for  ever,  in  the  fullest  confidence 
that  after  her  decease,  she  would  devise  the  property  to  his  family  ; 
and  he  charged  the  premises  with  the  payment  of  his  debts,  and  gave 
to  her  all  his  personal  estate,  and  appointed  her  his  executrix.  It 
was  held  eventually  by  the  H.  L.  that  there  was  a  trust  for  the 
testator's  heir,  but  that  Mrs.  Atkyns  took  an  estate  in  fee  subject 
thereto,  and  that  she  was  entitled  to  cut  timber  in  a  workmanlike 

(a)  See  also  Williams  ,.  W.,   1  Si.  Knight  „.  K    3  B.  173   11  d.  ft  . En. 

(N    S.)  358 ;  Greene  ,.  G.,  Ir.  R.  3  513 ;  cf.  Re  Pnce  W  N   (1887), J16. 

Eq.90  629.  (e)  Hill  ,.  H    (1897)     Q.  B.  4  3 

(6)  l  Si.  534.  (/)  Burrough  v.  Philcox,  o  My.  & 

(c)  See  also  Macnab  v.  Whitbread.  C.  73,  91. 

rVg   999  (g)  Theobald,  Wills  (189o),  p.  401  , 

\d)  Pierson  v.  Garnet,  2  Bro.  Ch.  38,       Irvine  •.  Sullivan,  8  Eq  673,  into 
226     Atkyns  v.  Wright,  13  E.  R.,  p.  (*)  Wood  v.  Cox,  2  My.  &  0.  084. 

199;    Meredith    ,.   Heneage,    supra;  (0  13  E.  E.  199,  supra. 
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manner,  as  having  a  qualified  estate  in  fee,  paving  the  money  into 
Court. 

In  Irvine  v.  Sullivan  (a),  the  testator,  after  a  devise  of  all  his 
property  to  three  trustees  (whom  he  afterwards  appointed  executors) 
upon  trust  to  sell,  directing  that  the  moneys  arising  therefrom,  after 
payment  of  his  debts,  funeral  and  testamentary  expenses,  should  be 
paid  by  his  trustees  to  E.  D.  Irvine,  widow,  absolutely,  "  trusting 
that  she  will  carry  out  my  wishes  with  regard  to  the  same,  with 
which  she  is  fully  acquainted."  The  testator  had,  shortly  before  the 
date  of  his  will,  expressed  to  E.  D.  Irvine,  to  whom  he  had  been  for 
some  time  engaged  to  be  married,  his  wish  that  she  would,  out  of  the 
property  he  should  leave  her,  make  gifts  to  certain  persons.  E.  D. 
Irvine,  after  leaving  the  testator,  wrote  down  his  wishes,  but  the 
paper  was  not  submitted  to  or  signed  by  him.  It  was  held  by  James, 
V.-C,  that  E.  D.  Irvine  took  the  testator's  estate  beneficially,  subject 
only  to  the  performance  of  the  testator's  wishes  communicated  to  her, 
which  were  treated  as  legacies  carrying  interest  at  4<l.  per  cent,  from 
the  expiration  of  one  year  from  the  testator's  death  (6). 

But  if  the  gift  is  upon  trust,  the  donee  takes  the  whole  upon 
trust  for  the  trust  declared,  or  for  the  heir  at  law  or  next  of  kin  if 
those  purposes  fail,  or  are  not  exhaustive,  or  are  not  declared  (c). 

The  cases  on  this  subject  are  numerous  and  frequently  of  difficulty. 
As  has  been  stated  supra,  the  tendency  of  the  Courts  in  recent  years 
is  not  to  decide  the  question  on  the  consideration  of  any  particular 
form  of  words,  but  to  endeavour  to  gather  the  intention  of  the  testator 
from  the  scope  of  the  whole  will.  The  decision  thenceforth  will  rest 
upon  the  particular  circumstances  of  each  case,  and  this  being  so,  only 
a  few  of  the  most  striking  cases  are  referred  to  at  length. 

Thus,  where  a  testator  bequeathed  to  his  wife  all  his  property,  but 
without  words  giving  her  a  beneficial  interest,  "  under  the  firm  con- 
viction that  she  would  dispose  of  and  manage  the  same  for  the 
benefit  of  their  children,"  it  was  held  that  she  was  merely  a 
trustee  (d). 

In  Re  Croome  (e),  J.  C,  by  his  will,  gave  to  his  brother  all  his 
real  estate  "  on  trust  nevertheless  to  pay  thereout  "  two  sums  of  £800 
and  £300  and  certain  annuities,  and  he  gave  all  his  personal  estate 
after  payment  of  his  funeral  expenses  and  his  debts,  "  except  the  two 

(a)  S  Eq.  673.  (d)  Barnes  v.  Grant,  26  L.  J.  Ch. 

(b)  See  also  Shelley  v.  S.,  6  Eq.  (N.  S.)  92;  Greene*.  G.,  3  Ir.  E.  Eq. 
540;  Baker  v.  Mosley,  12  Jur.  740.  90;  Corbet  v.  C,  7  Ir.  Pi.  Eq.  456. 

(c)  Theobald,  Wills  (1895),  401.  (e)  W.  N.  1888,  pp.  37,  152. 
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above-mentioned  sums  of  £800  and  £300  "  to  his  said  brother  and  to 
his  sister  as  tenants  in  common.  Two  questions  arose,  whether  the 
brother  was  entitled  beneficially,  subject  to  the  trust,  or  whether 
there  was  a  resulting  trust  in  favour  of  the  heir-at-law.  Stirling,  J., 
held  there  was  nothing  to  show  an  intention  that  the  brother  should 
take  beneficially,  subject  to  the  trusts,  that  he  was  therefore  a 
trustee  and  there  was  a  resulting  trust  for  the  heir-at-law.  But  the 
C.  A.  reversed  the  decision,  holding,  there  was  an  intention  shown 
on  the  will  that  the  brother  should  take  as  beneficial  owner  subject 
to  the  charges. 

If  an  estate  is  given  to  A.  upon  condition  that  he  shall  apply  the 
rents  for  the  benefit  of  B.,  that  is  a  gift  upon  trust  (a).  Although, 
if  all  the  rents  are  not  disposed  of,  questions  may  arise  as  to  what  is 
to  be  done  with  the  surplus  (6).  But  if  lands  are  devised  to  an 
individual,  with  a  condition  annexed  that  he  shall  make  certain  pay- 
ments, if  the  devise  is  accepted  the  condition  must  be  fulfilled,  but 
the  land  is  the  land  of  the  devisee  subject  to  the  performance  of  the 
condition  (c). 

From  Briggs  v.  Penny  (d),  it  would  seem  that  although  vagueness 
in  the  objects  may  prevent  a  trust  in  their  favour  from  being  effectual, 
nevertheless  the  intention  to  create  a  trust  may  appear  with  suffi- 
cient clearness  to  prevent  the  legatee  or  donee,  to  whom  the  property 
was  given  with  recommendatory  words  from  taking  beneficially. 
In  that  case  the  testatrix  after  giving  among  other  legacies  a  sum  of 
3,0001.  to  Sarah  Penny,  and  a  like  sum  of  3,000Z.  in  addition  for  the 
trouble  she  would  have  in  acting  as  executrix,  bequeathed  all  her 
residuary  personal  estate  and  effects  unto  the  said  Sarah  Penny, 
"well  knowing  that  she  will  make  a  good  use,  and  dispose  of  it  in  a 
manner  in  accordance  with  my  views  and  wishes."  The  testatrix 
appointed  Sarah  Penny  sole  executrix  of  her  will.  It  was  held  by 
Truro,  C,  affirming  the  decision  of  Knight-Bruce.  V.-C,  that  Sarah 
Penny  did  not  take  the  residue  for  her  own  benefit.  "  There  is  no- 
thing," said  his  Lordship,  "  on  the  face  of  the  words  which  necessarily 
implies  what  is  vogue  or  indefinite,  as  in  those  cases  where  the  Court 
has  held  that  the  uncertainty  of  the  object  has  afforded  evidence 
that  no  trust  was  intended.  ...  I  agree  with  the  Vice-Chancellor  in 
interpreting  '  views  and  wishes '  to  mean  '  designs  and  desires.'     And 

(a)  Per  Lord    Cairns,  A.-G.,  &c.  v.  (b)  Ibid.,  p.  19. 

Wardens  of  Wax  Chandlers  Co.,  6  L.  E.  (c)  Ibid.,  p.  19. 

H.  L.,  p.   21  ;    and  see  38  C.  D.,  p.  {d)  3  Mac.  &  G.  546. 
531. 
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the  very  expression  of  confidence  that  Miss  Penny  would  make  a 
good  use  and  dispose  of  the  property  in  a  manner  in  accordance  with 
the  testatrix's  designs  or  desires,  or  intentions,  appears  to  me  to 
amount  to  a  declaration  that  Miss  Penny  was  to  hold  the  property 
for  that  purpose,  or  in  other  words,  to  the  same  import,  upon  trust. 
It  seems  to  me  to  be  tantamount  to  a  bequest  upon  trust,  and  if  so, 
that  is  sufficient  to  exclude  Miss  Penny  from  taking  the  beneficial 
interest.  Such  views  and  wishes  may  be  left  unexplained,  such  trust  be 
left  undeclared  :  but  still  in  such  case  it  is  clear  a  trust  was  intended, 
and  that  is  sufficient  to  exclude  the  legatee  from  a  beneficial  interest. 
Once  establish  that  a  trust  was  intended,  and  the  legatee  cannot 
take  beneficially.  If  a  testator  gives  upon  trust,  though  he  never 
adds  a  syllable  to  denote  the  objects  of  that  trust,  or  though  he 
declares  the  trust  in  such  a  way  as  not  to  exhaust  the  property,  or 
though  he  declares  it  imperfectly,  or  though  the  trusts  are  illegal, 
still  in  all  these  cases,  as  is  well  known,  the  legatee  is  excluded,  and 
the  next  of  kin  take.  But  there  is  peculiar  effect  in  the  word  '  trust.' 
Other  expressions  may  be  equally  indicative  of  a  fiduciary  intent, 
though  not  equally  apt  or  clear.  In  this  case,  however,  we  are  not 
left  to  spell  out  a  trust  from  the  residuary  clause  alone  :  the  fact  that 
besides  a  legacy  of  3,000/.,  another  legacy  is  expressly  given  to  Miss 
Penny,  'in  addition,  for  the  trouble  she  will  have  in  acting  as  execu- 
trix,' clearly  shows  that  she  was  not  intended  to  take  the  residue 
beneficially  ;  because,  if  Miss  Penny  was  to  take  the  whole  residue 
beneficially,  as  the  testatrix  must  be  presumed  to  have  acted  upon 
the  belief,  which  the  fact  warranted,  that  her  estate  was  abundantly 
sufficient  to  satisfy  all  the  bequests,  there  could  be  no  object  in 
taking  out  of  that  residue,  of  which  she  was  to  have  the  whole, 
3,000/.  for  her  trouble  ;  the  fact  of  the  legacy  not  only  strongly  con- 
firms, but  is  only  consistent  with  the  hypothesis,  that  the  whole 
residue  was  not  to  be  taken  beneficially.  It  cannot  be  referable  to 
the  trouble  she  would  have  in  the  execution  of  the  bequests  in  the 
will  itself,  or  the  proved  codicils,  for  though  the  bequests  are 
numerous,  not  one  of  them  involves  any  amount  of  trouble  :  whereas, 
the  views  and  wishes  of  the  testatrix  to  which  she  alluded,  might  be 
such  that  the  can-ying  them  into  effect  might  involve  the  executrix 
in  very  difficult  trusts  "  (a). 

In  Stead  v.  Mellor  (b),  a  testatrix  gave  all  her  personal  estate  to 

(a)  See  the  next  case.     See  Langley      Springett  v.   Jennings,  6  Ch.   333 ;  Be 
v.  Thomas,  6  De   G.   M.    &    G.  645;       Dean,  41  C.  D.  552. 
Bernard     v.    Minshull,    John.    276  ;  (b)  5  C.  D.  225. 
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trustees  upon  trust,  after  payment  of  her  funeral  and  testamentary 
expenses,  debts,  and  legacies,  to  hold  the  residue  "  in  trust  for  such 
of  my  nieces,  A.  and  B.,  as  shall  be  living  at  my  death,  my  desire 
being  that  they  shall  distribute  such  residue  as  they  think  will  be 
most  agreeable  to  my  wishes."  A.  and  B.  both  survived  the  testa- 
trix. It  was  held  by  Jessel,  M.R,  that  they  both  took  the  residue 
for  their  own  benefit.  "  Beyond  general  principles,"  said  his  Lord- 
ship, "  I  find  nothing  in  Briggs  v.  Penny  to  guide  me  to  a  conclusion 
in  the  present  case.  It  was  a  decision  on  the  particular  words  of  a 
will.  It  has  never  been  followed  as  far  as  I  know  ;  at  any  rate  I  am 
not  aware  of  any  case  in  which  words  so  vague  and  so  indefinite  have 
been  held  to  create  a  trust.  The  words  were  '  well  knowing  that 
she '  the  legatee  '  will  make  a  good  use  and  dispose  of  it  in  a  manner 
in  accordance  with  my  '  the  testatrix's  '  views  and  wishes.'  Lord 
Truro  appears  to  have  been  of  opinion  that  the  words  '  well  knowing ' 
were  equivalent  to,  if  not  synonymous  with  the  expression  '  in  the 
fullest  confidence '  (a),  and  that  they  were  used  in  such  a  manner  as 
to  exclude  all  option  or  discretion.  With  all  deference  to  his  Lord- 
ship, that  is  a  most  unsatisfactory  reason.  Why  should  the  words 
'  well  knowing '  bear  any  other  than  their  natural  meaning  ?  No  reason 
is  given  why  they  should.  However,  that  is  the  decision.  Whether  the 
case  of  Briggs  v.  Penny  was  rightly  or  wrongly  decided  (and  I  must 
not  forget  that  it  affirmed  the  decision  of  a  very  learned  judge,  the 
Vice-Chancellor  Knight-Bruce),  it  is  distinguishable  from  the  pre- 
sent case,  and  as  the  words  are  not  the  same,  and  I  am  not  bound 
to  regard  it  as  a  binding  authority  on  the  construction  of  the 
"particular  will  now  before  me,  I  am  free  to  inquire  what  the  testa- 
trix did  really  mean,  and  unless  I  find  in  the  will  something  equi- 
valent to  a  declaration  that  the  residuary  legatees  take  as  trustees,  I 
must  hold  that  they  take  a  beneficial  interest.  The  testatrix  gives 
all  her  personal  estate,  except  what  she  otherwise  bequeathed  by  her 
will  or  any  codicil  thereto,  to  trustees  upon  trust  to  convert  the  same 
into  money.  It  is  clear  that  she  knew  how  to  create  a  trust.  And 
then,  after  payment  of  her  personal  and  testamentary  expenses,  and 
debts  and  legacies,  she  directs  her  trustees  to  hold  the  residue  of  her 
money  upou  trust  for  her  two  nieces,  her  desire  being  that  they  shall 
distribute  such  residue,  not  '  in  accordance  with  my  views  and 
wishes,'  as  in  the  case  before  Lord  Truro,  or  '  as  they  know  will  be 

(a)  See  Be  Williams,  W.  N.  (1897),      Mosley,  12  Jur.  740 ;  Barnes  v.  Grant, 
p.  40,  "fullest  trust  and  confidence,"      26  L.  J.  Ch.  92;  Be  Adams,  &c,  27 
held    no    trust;    Irvine    v.    Sullivan,       C.  D.  394,  supra. 
"trusting,"   supra,  p.   350;  Baker  v. 
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most  agreeable  to  my  wishes,'  but  *  as  they  think  will  be  most  agree 
able  to  my  wishes.'     What  is  that  but  to  make  them  judges  of  the 
mode  of  distribution,  and  place  the  residue  at  their  absolute  dis- 
posal ?    But  for  the  case  of  Briggs  v.  Penny,  this  case  would  not  have 
been  arguable  "  (a). 

In  Re  Booth  (b),  a  testator  gave  the  residue  of  his  estate  to  his 
executors  on  trust  to  pay  or  permit  his  wife  to  receive  the  annual  in- 
come during  her  life  "  for  her  use  and  benefit  and  for  the  mainten- 
ance and  education  of  my  children."  North,  J.,  held  the  wife  took 
the  income  subject  to  a  trust  for  the  maintenance  and  education  of 
the  children,  and  directed  an  inquiry  whether  any  and  which  of  the 
children  required  maintenance. 

Where  a  precatory  trust  has  been  created  in  favour  of  a  class,  the 
trustee  may,  in  executing  the  trust,  limit  the  share  of  a  female  mem- 
ber of  the  class  to  her  separate  use  (c). 

5.  Trust  implied  from  Powers  of  Selection  and  Distribution. 

"  Implied  gifts  may  be  and  often  are  created  by  powers  of  selection 
or  distribution  in  favour  of  a  defined  class  of  objects :  for  where  pro- 
perty is  given  or  appointed  under  a  general  power  to  a  person  for 
life,  and  after  his  decease  to  such  children,  relations,  or  other  defined 
objects  as  he  shall  appoint,  or  among  them  in  such  shares  as  the 
donee  shall  appoint,  and  there  is  no  express  gift  over  in  default  of 
appointment,  such  a  gift  will  be  implied  "  (d). 

But  where  there  is  a  mere  power  of  disposing,  and  that  power  is 
not  executed,  the  Court  cannot  execute  it,  for  no  gift  can  be  implied 
where  the  donee  has  a  discretion  whether  he  will  appoint  anything 

or  not  (e) . 

But  "wherever  a  trust  is  created,  and  the  execution  of  that  trust 
fails  by  the  death  of  the  trustee,  or  by  accident,  the  Court  will 
execute  the  trust.  *  *  *  There  are  not  only  a  mere  trust  and  a 
mere  power,  but  there  is  also  known  to  this  Court  a  power  which  the 
party  to  whom  it  is  given  is  entrusted  and  required  to  execute  ;  and 

(a)  See  Be  Fleetwood,  15  C.  D.  594;  v.  Mainwaring,  2   V.  87;    Doyley  v. 

.Be  Eyre,  49  L.  T.  260;  Be  Boyes,  26  A.-G.,  2  Eq.  Ca.  Abr.  194;  Gude  v. 

C     D     531     (bequest    on     indefinite  Wortbington,  3  De  G.  &  Sm.  389  ;  Reid 

trust).'  v.  R.,  25  B.  469  ;  Izod  v.  I.,  32  B.  242  ; 

Cb)  (1894)  2  Cb.  282.  Be  CapHn's  Will,  2  Dr.   &  Sm.  527; 

(c)  Willis  v.  Kymer,  7  C.  D.  81.  Be  Weekes'  Set.,  (1897)  1  Cb.  289,  and 

(d)  Jarman,   Wills   (1893),  p.   517  ;  cases  infra. 

Brown  v.  Higgs,   4  B.   R.   323,  8  V.  (e)    Brown    v.     Higgs,    supra;    Be 

561 ;  Harding  v.  Glyn,  supra ;  Gower      Eddowes,  1  Dr.  &  Sm.  395. 
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with  regard  to  that  species  of  power,  the  Court  considers  it  as  par- 
taking so  much  of  the  nature  and  qualities  of  a  trust,  that  if  the 
person  who  has  that  duty  imposed  upon  him  does  not  discharge  it, 
tne  Court  will,  to  a  certain  extent,  discharge  the  duty  in  his  room  and 
place.  Upon  that  principle,  the  case  of  Harding  v.  Glyn  pro- 
ceeded "  (a).  And  the  Court,  moreover,  may  exercise  the  power 
retrospectively  (6)  ;  and  where,  for  instance,  by  the  death  of  the 
trustees  in  the  life  of  the  testator  (c),  or  by  their  not  accepting 
the  office  (d),  or  by  their  inability  to  agree  among  themselves  as  to 
the  manner  in  which  the  power  ought  to  be  executed  (e),  or,  as  in  the 
principal  case,  by  their  deaths  before  having  exercised  their  powers  (/); 
or  where  by  accident  the  trustees  have  not  exercised  their  power  (g), 
the  Court  itself,  as  far  as  it  properly  can,  will  take  upon  itself  the 
duties  of  the  trustees  by  the  exercise  thereof. 

Where  there  is  a  power  to  appoint  among  certain  objects,  but  no 
gift  to  those  objects  and  no  gift  over  in  default  of  appointment,  the 
Court  implies  a  trust  for  or  a  gift  to  those  objects  equally  if  the  power 
be  not  exercised  {h).  But  there  must  be  a  clear  indication  in  the  will 
that  the  testator  intended  the  power  to  be  regarded  as  a  trust  (i). 

In  Broivn  v.  Higgs  (k)  the  testator  bequeathed  a  leasehold  estate 
to  John  Brown,  upon  trust,  subject  to  certain  charges,  to  employ  the 
remainder  of  the  rent  to  such  children  of  his  nephew,  Samuel  Brown, 
as  John  Brown  shall  think  most  deserving,  and  that  will  make  the 
best  use  of  it,  or  to  the  children  of  his  nephew,  William  Augustus 
Brown,  if  any  such  there  are  or  shall  be.  John  Brown  died  in  the 
lifetime  of  the  testator,  and  William  Augustus  Brown  had  no  children. 

(a)    Per    Eldon,    C,    in    Brown   v.  jun.  311. 
Higgs,  4  E.  B.  p.  337,  8  V.  570,  5  My.  (/)  See  also  Flanders  v.  Clark,  1  Y. 

&  C.  92.    See  infra,  note  (k).    See  Car-  8  ;  Hewett  v.  H,  2  Eden,  332 ;  Grieve- 

berry  v.  M'Carthy,  7  L.  E.  Ir.  328 ;  son    v.    Kirsopp,    2    Keen,    653 ;     Be 

Pierson  v.  Garnet,  2  Bro.  Ch.  38,  45 ;  Hargrove's  Trusts,  8  Ir.  E.  Eq.  256 ; 

Healy  v.  Downery,  3  Ir.  C.  L.  E.  213;  Croft  v.  Adam,  12  Si.  639. 
Wilson  v.  Duguid,  24  C.  D.  250.  (y)  Brown  v.  Higgs,  infra,  note  (fc) ; 

(&)  Edwards  v.  Grove,  2  De  G.  F.  &  A.-G.  v.  Stephens,  3  My.  &  K.  347. 
J.  210  ;  Maberly  r.  Turton,  14  V.  499.  (h)  Be  White's  T.,  John.,  p.  659. 

(c)  A.-G.    v.  'Hickman,   2   Eq.   Ca.  (*)  Be  Weekes'   Set.,   (1897)    1    Ch. 
Abr.   193;    A.-G.  v.  Lady  Downing,  289,  297;  Healy  v.  Downery,  supra. 
Wilm.  7  ;  Maberly  v.  Turton,  14  Y.  499.  (k)  4  E.  E.  323.    Twice  heard  before 

(d)  Gude  v.  Worthington,  3  De  G.  &  Lord  Alvanley  (4  Y.  708,  5  Y.  495), 
Sm.  389;  Izod  v.  I.,  32  B.  242;  Doy-  whose  judgment  was  affirmed  by  Eldon, 
ley  v.  A.-G.,  2  Eq.  Ca.  Abr.  194.  G,  greatly  doubting.  8  V.  561,   and 

(e)  Moseley  v.  M.,  Sep.  t.  Finch,  finally  by  the  H.  L.,  5  My.  &  Cr.  92. 
53-    Wainwright  v.  Watermau,   1  Y.  See  Be  WTeekes'  Set.,  (1897)  1  Ch.  289. 
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It  was  held  by  Lord  Alvanley,  that  the  children  of  Samuel  Brown 
were  entitled,  in  equal  shares,  to  the  leasehold  estate.  "  The 
question,"  said  his  Lordship,  upon  the  re-hearing  (a),  "is,  whether 
this  sentence  in  the  will,  upon  which  the  question  arises,  is  to  be  con- 
sidered as  merely  giving  John  Brown  a  power,  if  he  thinks  fit,  to 
give  the  profits  of  the  farm,  of  which  he  was  the  trustee,  to  the 
children  of  Samuel  Brown  or  William  Augustus  Brown,  or  whether 
upon  the  true  construction,  it  is  anything  more  or  less  than  a  mere 
trust  in  him,  with  a  power  to  single  out  any  he  might  think  more 
deserving,  but  a  gift  to  him  in  trust  for  those  children,  at  all  events ; 
and  I  am  of  the  same  opinion,  upon  very  full  consideration,  and  after 
the  very  able  arguments  I  have  heard  to  shake  that  opinion,  that  it 
is  a  trust,  and  not  a  power  in  John  Brown  ;  and  that  his  non-exercise 
of  that  power,  or  the  circumstance  of  his  being  incapable  of  exercising 
it,  will  not  prevent  the  objects  of  the' testator's  bounty  from  taking  in 
some  manner,  though  the  power  of  distribution,  on  account  of  the 
death  of  the  testator,  cannot  be  exercised  "  (6). 

"  When  there  appears  a  general  intention  in  favour  of  a  class,  and 
a  particular  intention  in  favour  of  individuals  of  a  class,  to  be  selected 
by  another  person,  and  the  particular  intention  fails,  from  that  selec- 
tion not  being  made,  the  Court  will  carry  into  effect  the  general 
intention  in  favour  of  the  class.  When  such  an  intention  appears, 
the  case  arises,  as  stated  by  Lord  Eldon,  in  Brown  v.  Higgs  (c),  of 
the  power  being  so  given  as  to  make  it  the  duty  of  the  donee  to 
execute  it ;  and,  in  such  case,  the  Court  will  not  permit  the  objects 
of  the  power  to  suffer  by  the  negligence  or  conduct  of  the  donee,  but 
fastens  upon  the  property  a  trust  for  their  benefit "  {d). 

In  Butler  v.  Gray  (e)  testator  gave  the  residue  of  his  estate  to 
be  divided  equally  among  all  his  children  ;  he  desired  a  trust  fund 
to  be  formed,  and  gave  the  dividends  to  the  children  for  their 
respective  lives,  and  if  they  had  children,  then  the  principal  to  be  at 

(a)  5  V.  500.     See  note  (Jc),  p.  355.         5  L.   E.   Ir.  27 ;    Pocock  v.  A.-G.,   3 

(b)  See  Burrough  v.  Philcox,  and  C.  D.  324,  4  C.  D.  23 ;  Wilson  v. 
Re  Weekes'   Set.,  note  (A-),    supra,  p.       Duguid,  p.  357,  infra. 

355;  Meller   v.  Stanley,  2   De   G.  J.  (c)  See  note  (&),  p.  355,  supra. 

&  S.  183,  191;    Oarthew  v.  Enraght,  (d)  Per  Lord  Cottenham,  in  Burrough 

26  L.  T.  E.  (N.  S.)  834;    Re  Caplin,  2  v.  Philcox,  5  My.  &  C.  72,  cited  by 

Dr.  &  Sm.  527  ;  Re  White,  John.  656 ;  Chitty,    J.,    in    Wilson     v.    Duguid, 

Re  Weekes'    Set.,    supra;    Walsh    v.  24  C.  D.,  p.  250,  by   Romer,    J.,    Re 

Wallinger,  2  K  &  M.  78 ;  Re  Jeffrey's  Weekes'  Set.,  (1897)  1  Oh.,  p.  295,  and 

Trusts,    14   Eq.    136  ;    Re   Hargrove's  distinguished. 

Trusts,  8  Lr.  B,  Eq.  256  ;  Ahearne  v.  (e)  5  Oh.  26 ;  Re  Brierley,  43  W.  E. 

A.,  9  L.  E.  Ir.  144  ;  Sinnott  v.  Walsh,  36. 
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the  disposal  of  the  parent  to  such  children  by  will ;  and  if  any  of  the 
children  died  without  children,  then  he  gave  their  share  to  the 
survivors.  There  was  no  gift  in  default  of  appointment,  A 
daughter  G  of  the  testator  died,  leaving  children,  and  by  her  will, 
after  reciting  the  power  given  her  by  her  father's  will,  she  appointed 
a  part  of  the  fund  which  came  to  her  under  that  will  to  her  children, 
and  the  residue  of  her  own  property  to  one  child.  It  was  held  by 
Hatherley  V-C,  that  G.  took  a  life  interest  only  under  her  fathers 
will  with  a  power  to  appoint  to  her  children,  and  that  as  the  children 
were  all  of  them  direct  objects  of  the  testator's  bounty,  they  took,  in 
default  of  appointment,  equally. 

But  where  there  is  an  express  gift  over  in  default  of  appointment, 
all  implication  is  excluded  (a),  although  the  gift  over  in  default  may 

be  void  (b).  ^  ... 

In  Wilson  v.  Duguid  (e),  by  a  settlement  in  1833,  a  leasehold  was 
assigned  to  trustees  upon  trust  for  A.  for  life,  and  after  her  decease 
forB    her  husband,  for  life;  and  after  the  decease  of  the  survivor 
upon  trust  to  assign  the  premises  unto  and  amongst  such  ot  the 
children  of  A.  and  B.  then  living,  in  such  manner,  shares,  times,  and 
proportions  as  A.  and  B.  jointly  or  the  survivor  should  by  any  writing 
appoint  and  in  case  there  should  be  no  such  child  or  children,  then 
upon  trust  for  C.  for  life,  and  after  his  decease  upon  trust  to  assign 
the  premises  unto  and  amongst  such  of  his  children  and  in  such 
manner,  shares,  times,  and  proportions  as  he  should  by  any  writing 
appoint.     A.  died  in  1876,  without  issue;  B.  died  m  1880.     O  died 
in  1863  without  having  exercised  the  power,  having  had  ten  children, 
of  whom  three  died  before  him,  two  after,  and  before  the  death  ot  A., 
and  one  after  the  death  of  C.     Chitty,  J.,  held  that  on  the  construc- 
tion of  the  settlement  there  was  a  trust  for  all  the  children  of  C.  in 
equal  shares,  subject  to  a  power  of  selection  and  distribution  exer- 
cisable  by   C.   either   bv   deed    or   will.     That   there  was   a   plain 
implication  of  a  trust  for  all  the  children  of  G,  and  he  did  not  think 
it  necessary  to  refer  to  the  technical  grounds  put  forward  in  some  ot 
the  cases  on  the  subject,  namely,  that  there  was  a  power  which  it  was 
the  duty  of  the   trustees  to  perform.     He  thought  also  that   the 
reasoning  applied  by  Lord  Eldon,  in  Brown  v.  Higgs,  to  Harding  v. 

(a)  Kichardson   v.  Harrison,  16  Q.  Powers  (1893),  p.  471. 

B.  D.,  pp.  104,  107  ;    Re  Jefferys,  14  (b)  Miley  v.  Cape,  W.  N.  1880,  p. 

"Rn  1 36  fV.-C.M.),  not  followed  on  this  151. 

pit;  W»   *    P.,   19  B.  638 ;  (c)  24  0.  D.  244. 
Jaiman,  Wills  (1893),  p.  518 ;  Farwell, 


358  powers. 


Harding  v.  Glyn. 

Glyn,  ought  not  to  be  applied  in  the  present  case ;  and  after  citing 
the  passage  in  Burrough  v.  Philcox,  set  out  p.  356,  supra,  and 
remarking  that  the  decision  of  Lord  Hardwicke  in  The  Duke  of 
Marlborough  v.  Godolphin  (a)  would  not  be  followed  in  the  present 
day,  followed  the  principle  laid  down  in  Lambert  v.  Thiuaites  (b). 

The  mode  in  which  the  Court  will  execute  a  power  in  the  nature 
of  a  trust,  depends  upon  the  terms  of  the  instrument  by  which  the 
property  is  settled.  If,  for  instance,  in  such  instrument  a  rule  is  laid 
down  for  the  guidance  of  the  trustees  which  they  have  not  acted 
upon,  then  the  Court  will  act  upon  it,  exercising  the  same  judgment 
as  the  trustees  might  have  done.  Thus  in  Gower  v.  Mainwaring  (c) 
J.  Mainwaring  executed  a  trust  deed,  by  which  the  trustees  were  to 
give  the  residue  of  his  real  and  personal  estate  among  his  "  friends 
and  relations,"  where  they  should  see  most  necessity,  and  as  they 
should  see  most  equitable  and  just.  Two  of  the  trustees  being  dead, 
and  the  third  refusing  to  act,  Hardwicke,  C,  held  that  the  word 
"friends"  meant  "relations"  within  the  Statute  of  Distributions,  and 
it  was  referred  to  the  Master  to  inquire  and  consider  how  it  might  be 
most  equitably  and  justly  divided.  "  Where,"  said  Lord  Hardwicke, 
"  trustees  have  power  to  distribute  generally,  ivithoat  any  object 
pointed  out  or  rule  laid  down,  the  Court  interposes  not,  unless  in 
case  of  a  charity,  which  is  different,  the  Court  exercising  a  discretion 
as  having  the  general  government  and  regulation  of  charity  (d).  But 
here  is  a  rule  laid  down  (and  the  word  'friends'  is  synonymous  with 
'relations,'  otherwise  it  is  absurd).  The  trustees  are  to  judge  of  the 
necessity  and  occasion  of  the  family  ;  the  Court  can  judge  of  such 
necessity  of  the  family.  That  is  a  judgment  to  be  made  on  facts 
existing,  so  that  the  Court  can  make  the  judgment  as  tuell  as  the 
trustees,  and  when  informed  by  evidence  of  the  necessity  can  judge 
what  is  equitable  and  just  on  this  necessity"  (e). 

Where,  however,  no  rule  has  been  laid  down  in  the  instrument 
creating  the  power  as  to  the  mode  in  which  it  is  to  be   executed,  the 

(«)  2  V.  61.  v.  Woodroffe,  Amb.  636  ;  Brunsden  v. 

(b)  2  Eq.  155,  cited  infra,  p.  359.  Woolredge,     Amb.     507  ;      A.-G.     v. 

(c)  2  V.  87.  Buckland,    1  V.  231  ;    A.-G.  v.  Price, 

(d)  See  as  to  charities,  wbere  the  17  V.  371;  Green  v.  Howard,  1  Bro. 
same  rule  applies,  Salisbury  v.  Denton,  Cli.  33  ;  Mabon  v.  Savage,  1  Scb.  &  L. 
infra;  Pocock  v.  A.-G.,  3  C.  D.  342  ;  111  ;  Maberly  v.  Turton,  14  V.  499; 
cf.  Crawford  v.  Forshaw,  (1891)  2  Cb.  Liley  v.  Hey,  1  Ha.  580;  Re  Phene's 
261.  Trusts,  5  Eq.  347;    Butler  v.  Gray,  5 

(e)  And  see  Hewett  v.  H.,  2  Eden,  Cb.  26,  31. 
332;  Anon.,   1  P.  W.  327;  Widmore 
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Court,  not  being  able  to  exercise  the  discretion  vested  in  the  donee, 
and  acting  upon  the  maxim  that  equality  is  equity,  will  make  an 
equal  division  among  the  persons  who  are  objects  of  the  power  in 
the  nature  of  a  trust.  Thus  in  Doyley  v.  The  A.-G.  (a),  the  testator 
gave  property  in  trust  for  certain  purposes,  and  subject  thereto  the 
trustees  and  the  survivor  of  them,  and  the  heirs  and  executors  of 
such  survivor,  were  to  dispose  of  it  to  such  of  his  relations  on  his 
mother's  side  who  were  most  deserving,  and  in  such  manner  as  they 
should  tb ink  fit,  and  for  such  charitable  uses  and  purposes  as  they 
should  also  think  most  proper  and  convenient.  The  power  having 
devolved  on  the  Court,  Jekyll,  M.R.,  directed  that  one  half  of  the 
property  should  go  to  the  testator's  relations  on  the  mother's  side, 
and  the  other  half  to  charitable  uses.  He  said  the  known  rule  that 
equality  is  equity  was  the  best  measure  to  go  by. 

So  in  Salusbury  v.  Denton  (b),  a  testator  by  will  gave  a  fund  to 
be  at  the  disposal  of  his  widow  by  her  will,  "  therewith  to  apply  a 
part  "  for  a  charity,  "the  remainder  to  be  at  her  disposal  among  my 
relations,  in  such  proportions  as  she  may  be  pleased  to  direct,"  The 
widow  died  without  exercising  the  power  of  determining  the  propor- 
tions in  which  each  were  to  take.  It  was  held  by  Page  Wood,  V.-C, 
that  the  bequest  was  not  void  for  uncertainty,  but  that  the  Court 
would  divide  the  fund  in  equal  moieties,  and  give  one  of  such  moieties 
to  charitable  purposes,  and  the  other  moiety  to  such  of  the  testator's 
relatives  as  were  capable  of  taking  within  the  Statute  of  Distribu- 
tions (c). 

A  distinction  has  been  taken  between  two  classes  of  cases  :  (1.)  If 
the  instrument  itself  gives  the  property  to  a  class  but  gives  a  power  to 
A.  to  appoint  in  what  shares  and  in  what  manner  the  members  of  that 
class  shall  take,  the  property  vests,  until  the  power  is  exercised,  in  all 
the  members  of  the  class,  and  they  will  all  take  in  default  of  appoint- 
ment (d).      Thus,  in   Lambert   v.    Thivaites  (e),  by  a  post-nuptial 

(a)  2  Eq.  Abr.  194  ;  4  Vin.  Abr.  485,  Gray  v.  G.,  13  Ir.  Ch.  B.  404  ;  Izod  v. 
43(3.  I,,  32  B.  242;  but  see  Down  v.  Wor- 

(b)  3  Kay  &  J.  529.  rail,  1  My.  &  K.  561,  and  the  remarks 

(c)  See  also  Gougb  v.  Bult,  16  Si.  thereon  of  Page  Wood,  V.-C,  in  Salus- 
45,  231;  Longmore  v.  Broome,  7  V.  bury  v.  Denton;  see  also  Power  v. 
124  ;  Penny  v.  Turner,  2  Phill.  493 ;  Quealy,  4  L.  E.  Ir.  20. 

Fordyce    v.    Bridges,   ibid.  497;     Ee  {<!)  Per  Kindersley,  V.-C,  in  Lam- 
White's  Trusts,  John.  656 ;  Jones  v .  bert  v.  Thwaites,  infra. 
J.,  5  Ha.  440;  Little  v.  Neil,   10  W.  (e)    2    Eq.    151,    155,    followed    by 
E.  592;  Hutchinson  v.  H.,  13  Iv.  Eq.  CMUy,  J.,  m  Wilson  v.  Duguid,    24 
E.  332 ;  Pocock  v.  A.-G.,  3  C  D.  ?42  ;  CD.  244,  supra,  p.  357. 
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settlement,  certain  freehold  property  was  conveyed  to  trustees  upon 
trust  to  pay  the  rent  to  W.  and  his  wife  during  their  lives,  and  after 
the  decease  of  the  survivor  upon  trust  to  sell  and  divide  the  'pro- 
ceeds amongst  all  and  every  the  children  of  W.  in  such  shares  and 
proportions  as  he  should  by  will  appoint.  There  were  seven  chil- 
dren living  at  the  date  of  the  settlement,  one  of  whom  died  before 
W.,  who  died  without  executing  the  appointment.  It  was  held  by 
Kindersley,  V.-C,  that  the  property  was  vested  in  all  the  children, 
liable  to  be  divested  by  the  execution  of  the  power;  and  the  power 
not  having  been  executed,  the  representatives  of  the  deceased  child 
were  entitled  to  his  share  (a).  If  in  such  a  case  the  power  had  been 
exercised  in  favour  of  the  surviving  children,  they  only  would  have 
taken  (b). 

(2.)  If  the  instrument  does  not  contain  a  gift  of  the  property 
to  any  class,  or  in  default  of  appointment,  but  only  a  power  to  the 
donee  to  give  it  as  he  may  think  fit,  among  the  members  of  that 
class,  those  only  can  take  in  default  of  appointment  who  might  have 
taken  under  an  exercise  of  the  power.  In  that  case  the  Court 
implies  an  intention  to  give  the  property  in  default  of  appointment 
to  those  only  to  whom  the  donee  of  the  power  might  give  it  (c). 
Thus,  in  Walsh  v.  Wallinger  (d),  a  testator  bequeathed  the  residue 
of  his  estate  to  his  wife  for  her  own  use  and  benefit,  "  trusting  that 
she  would  at  her  decease  give  and  bequeath  the  same  to  the  children 
in  such  manner  as  she  should  appoint."  Here  there  was  no  gift  in 
express  terms  to  the  children  by  the  testator,  nor  any  direction  that 
they  were  to  take  in  default  of  appointment ;  therefore  it  could  only  be 
inferred  from  the  power  itself  who  were  to  take  in  default  of  appoint- 
ment ;  and  inasmuch  as  the  power  was  only  to  be  exercised  by  will, 
and,  therefore,  could  only  be  exercised  in  favour  of  those  children 
who  should  be  living  at  the  testator's  death,  the  conclusion  almost 
necessarily  was  that  the  intention  of  the  testator  was  that  those  only 
who  survived  the  wife  should  take,  and  so  it  was  decided  (e). 

(a)  See  also  Wilson  v.  Duguid,  24  upon  these  cases  in  Lambert  v. 
C.  D.  244,  supra ;  Davy  v.  Hooper,  2  Thwaites,  supra,  p.  359  ;  Freeland  v. 
Vern.  665 ;  Madoc  v.  Jackson,  2  Bro.       Pearson,  3  Eq.  658. 

Ch.   588  ;    Hockley  v.  Mawbey,   1  V.  (c)  Per  Kindersley,  V.-C,  in  Lam- 

jun.  143;  Jones  v.  Torin,  6  Si.  255;  bert  v.  Thwaites,   supra,   p.  359;  and 

Falkner  v.  Wynford,  9  Jur.  1006  ;  Fen-  cf.  Be  Weekes'  Set.,  (1897)  1  Ch.  289. 

wick  v.  Greenwell,  10  B.   412  ;  Brad-  (d)  2  Euss.  &  My.  78. 

ley  v.  Cartwright,  2  L.  B.  2  C.  P.  511.  (e)  See  also  Kennedy  v.  Kingston,. 

(b)  See  Woodcock  v.  Bennock,  4  B.  2  J.  &  W.  431  ;  Freeland  v.  Pearson, 
190,  1  Ph.  72.  See  also  Winn  v.  Fen-  3  Eq.  658  ;  Sinnott  v.  Walsh,  5  L.  B 
wick,  11  B.  438.     But  see  the  remarks  Ir.  27. 
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A  gift  by  will  to  A.  for  life,  and  "  at "  or  "  after "  his  decease  to 
such  persons  as  he  shall  appoint,  gives  A.  a  life  interest  with  a  power 
of  appointment,  either  by  instrument  inter  vivos,  or  by  will  (a). 

Period  for  ascertaining  class.-  Where  there  is  a  power  of  distri- 
bution or  selection  in  favour  of  a  class,  such  as  relations,  and  there  is 
no  gift  in  default,  and  such  power  is  not  suspended  by  the  existence 
of  any  preceding  estate  for  life,  those  who  are  to  take  are  such  as 
answered  the  description  of  next  of  kin  of  the  testator  at  his  death  (6), 
and  the  same  persons  will  take  when  the  donee  of  the  power  having 
a  life  interest  dies  in  the  lifetime  of  the  testator  (c). 

When,  as  in  the  principal  case,  the  donee  of  such  a  power  has  a 
life  interest  in  the  subject  of  the  power,  which  he  might  execute  by 
will  only  in  favour  of  the  members  of  such  class ;  on  his  death, 
without  having  done  so,  the  Court  will  execute  it,  not  in  favour  of 
those  who  are  next  of  kin  at  the  death  of  the  donor,  but  of  those 
composing  that  class  at  the  death  of  the  donee  (d). 

Where  the  property  is  given  to  a  class,  in  such  shares  as  a  person 
shall  by  will  appoint,  in  default  of  appointment,  the  whole  class  will 
take,  including  the  representatives  of  those  members  of  the  class  who 
die  in  his  lifetime  (e). 

Where  the  donee  of  the  power  takes  no  interest,  but  an  estate  for 
life  is  given  to  some  other  person,  it  would  seem  that  the  death  of 
the  longest  liver  of  such  tenant  for  life  and  the  donee  of  the  power 
would  be  the  time  for  ascertaining  the  class  (/),  but  this  will  depend 
upon  the  terms  of  the  particular  will  (g). 

Where  the  power  may  be  exercised  either  by  deed  or  will,  the 
authorities  are  conflicting  as  to  whether  the  objects  to  take,  in  default 
of  appointment  by  the  donee,  through  the  intervention  of  the  Court 
are  those  members  of  the  class,  being  objects  of  the  power,  who  were 
in  existence  at  the  death   of  the  original  testator  {h)  :   or,  as   was 

(a)  Re  Jackson's  Will,  13  C.  D.  189.  B.  95  ;  Finch  v.  Hollingsworth,  21  B. 

(b)  Cole  v.  Wade,  10  B.  B.  129,  16  112  ;  Re  Caplin's  Will,  34  L.  J.  (N.  S.) 
V.  27,  on  appeal  Walter  v.  Mannde,  Ch.  578.  See  Re  Weekes'  Set.,  (1897) 
13   B.   B.   230.     And    see    Brown  v.  1  Ch.  289. 

Higgs,  4  E.  B.  323,  4  V.  708  ;  Long-  (c)  Lambert  v.  Thwaites,  2  Eq.  151. 

more  v.  Broome,  7  V.  124.  (/)  Farwell,  Bowers  (1893),  p.  475. 

(c)  Benny  v.  Turner,  2  Ph.  493;  (g)  Cf.  Re  White,  John.  656;  Re 
Hutchinson  v.  H.,  13  Ir.  Eq.  B.  332.  Weekes'  Set.,  supra. 

(d)  See  Doyley  v.  A.-G.,  2  Eq.  Ca.  (h)  Hands  v.  H,  1  T.  B.  437  (n.). 
Abr.  194,  pi.  15  ;  Witts  v.  Bodington,  cited  ;  Grieveson  v.  Kirsopp,  2  Keen, 
3  Bro.  Ch.  95 ;  Cruwys  v.  Colman,  9  653 ;  Wilson  v.  Duguid,  p.  357,  supra. 
V.  319,   325  ;  Birch  v.   Wade,  3  V.  & 
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decided  in  the  principal  case,  those  only  who  were  in  existence  at 
the  death  of  the  donee  (a),  and  upon  the  whole  the  latter  cases 
appear  to  be  better  grounded  on  principle  (b). 

The  members  of  the  class  in  existence  at  the  death  of  the  donee 
being  a  tenant  for  life  with  a  power  to  appoint  by  deed  or  will,  alone 
take,  in  default  of  appointment ;  at  any  rate  if  on  the  purview  of  the 
instrument  creating  the  power,  it  appears  that  they  were  to  be  the 
objects  of  the  power  (c). 

Where  a  power  in  the  nature  of  a  trust  gives  the  trustees  liberty 
to  distribute  a  fund  unequally,  they  may  do  so,  but  if  the  Court 
interpose  on  default  by  the  trustees  it  will  divide  the  fund  among 
the  objects  equally  (d). 

But  if  such  power  authorizes  only  an  equal  distribution,  this  will 
be  equivalent  to  a  gift  to  the  objects,  because  the  trustees  can  only 
exercise  the  power  in  the  same  manner  as  the  Court  would  do  (e). 

Relations. — Where  there  is  a  power  of  distribution  in  favour  of 
"relations,"  "  relatives,"  &c,  and  the  donee  has  not  exercised  the  power, 
the  Court  has  adopted  the  rule  that  relations  who  take  in  default  of 
the  exercise  of  the  power  in  that  case,  are  those  who  are  next  of  kin 
according  to  the  Statute  of  Distributions  (/),  and  they  will  take  per 
capita,  as  joint  tenants  (g).  But  where  there  is  a  special  reference 
to  the  statute  (h),  or  any  words  pointing  to  equality  of  partition  (i), 
they  will  take  as  tenants  in  common,  in  the  shares  they  would  have 
taken  under  the  statute  (/.'). 

But  where  there  is  a  power  of  selection,  the  donee  may  go  beyond 
the  rule  adopted  by  the  Court,  and  exercise  it  in  favour  of  relations 

(a)  Doyley  v.  A.-G.,  2  Eq.  Ca.  Abr.  362  ;   Wilson    v.   Duguid,    24   C.    D., 

195  ;  Pope  v.  Whitcombe,  3  Mer.  689  ;  p.  251 ;  Be  Deakin,  (1894)  3  Cb.  565  ; 

see  Sugd.,  Powers,  8  edit.,  pp.  663,  693.  and  cf.  Pope  v.  Whitcoinbe,  3   Mer. 

{b)  See  Be  White's  Trusts,  John.  659,  689  ;  A.-G.  v.  Doyley,  2  Eq.  Cas.  Abr. 

660  ;  Wilson  v.  Duguid,  24  C.  D.  244.  195.     Theobald,  WiUs  (1895),  p.  271  ; 

(c)  Winn   v.  Fenwick,    11    B.   438;  Jarman  (1893),  p.  974. 

Tiffin  v.  Longman,  15  B.  275.  (A)  Bullock  v.  Downes,  9  EL  L.  Cas. 

{d)  Hands  v.  H.,  cited  1  T.  E.  (n.)  1 ;  Be  Banking's  Sett.,  6  Eq.  601 ;  Be 

137  ;  Pope  v.  Wbitcombe,  3  Mer.  689;  Greenwood,  31  L.  J.  Cb.  119  ;  Eagles 

2  Sugd.,  Powers,  650;  and  see  Doyley  v.    Le   Breton,  supra.     Cf.  Be  Gray, 

r.    A.-G.,    supra,    and    Salusbury    v.  (1896)  2  Cb.  S02. 

Denton,  3  Kay  &  J.  529,  supra,  p.  359.  (/)  Fielden    v.    Asbwortb,    20    Eq. 

(e)  Phillips  y.  Garth,  3  Bro.  Ch.  64 ;  410;    Jarman,    Wills   (1893),  p.   976, 

Rayner  v.  Mowbray,  ibid.,  234.  citing  Thomas  v.  Hole,  Cas.  t.  Talb. 

(/)  22  &  23  Car.  2,  c.  10.  251 ;  Green  v.  Howard,  1  Bro.  Ch.  31 ; 

(g)  Tiffen  v.  Longman,  15  B.  275;  Butler  v.  Stratton,  ib.  369. 

Eao-les   v.   Le   Breton,  42   L.    J.   Ch.  {k)  Eagles  v.  Le  Breton,  supra. 
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of  the  donor,  who  are  not  within  the  degree  of  next  of  kin  (a),  and 
these  distinctions  have  not  been  affected  by  Lord  Selborne's  Act  (b). 
The  same  rule  has  been  applied  with  respect  to  personal  estate, 
where  the  words  "  relations  "  or  "  friends "  (c),  or  where  the  word 
"  family  "  has  been  used  in  place  of  "  relations  "  (d). 

If  the  word  "  relations  "  or  the  like  words,  are  applied  thus,  "  to  the 
relations  of  A.,"  and  A.  is  illegitimate,  such  words  will  be  held  to 
include  those  persons  who  would  have  been  the  relations,  &c,  of  A. 
if  she  had  been  legitimate  (e). 

Where  the  donee  has  merely  a  power  of  distribution,  and  not  a 
power  of  selection, — if,  for  instance,  he  has  a  power  to  appoint  among 
relations,  and  not  amongst  such  of  them  as  he  thinks  fit,  or  words  to 
that  effect,  an  appointment  to  relations  not  being  next  of  kin  would 
be  void  (/). 

The  words  "  near  relations "  are  of  uncertain  meaning,  and  will, 
therefore,  be  confined  to  next  of  kin  according  to  the  statute.  But 
there  is  no  uncertainty  in  the  words  "nearest  relations,"  it  is  as  easy 
to  ascertain  who  they  are  as  next  of  kin  under  the  statute,  and  there 
is  therefore  no  need  to  resort  to  construction  either  to  confine  or 
extend  their  meaning.  So  the  next  of  kin  will  take  to  the  exclusion 
of  those  who  under  the  statute  would  have  been  entitled,  e.g.,  brothers 
and  sisters  would  exclude  the  children  of  deceased  brothers  and 
sisters  (g). 

And  if  a  power  of  selection  is  confined  to  a  particular  class,  the 
donee  cannot  go  beyond  it.  Thus,  a  gift  to  the  testator's  "  nearest 
relations,"  as  A.  may  appoint,  will  only  authorise  an  appointment  to 
next  of  kin  under  the  Statute  of  Distributions  (h). 

(a)  Harding  v.  Glyn,  supra ;  Wilson  (e)  Re  Deakin,  supra. 

v.  Duguid,  supra,  p.  357  ;  Re  Deakin,  (/)  Pope  v.  Whitcombe,  3Mer.  689  ; 

(1894)3  Ch.  565;  and  Supple  u.Lowson,  and  see  Clapton  v.  Buhner,  10  Si.  426, 

Amb.  729;  Spring  v.  Biles,  1  T.  Bep.  5  My.  &  C.  108;  Lawley  v.  Hender- 

435,  n.;  Cruwys  v.  Column,  9  V.  324 ;  son,    10  li.    B.  Eq.    150;    Wilson   v. 

Malum  v.  Savage,  1  Sch.  &  L.   Ill  ;  Duguid,  24  C.  D.  251 ;  cf.  Re  Deakin, 

Forbes  v.  Ball,    3   Mer.    437 ;    Grant  supra. 

v.    Lynam,   4    Buss.    292,    overruling  ((/)  Smith   v.    Campbell,    13   B.    B. 

Brunsden   v.   Woolredge,  Amb.   507;  234,   19  V.  400,  406;  Edge  v.  Salis- 

Salusbury  v.  Denton,  3  Kay  &  J.  529;  bury,  Amb.  70;  Goodinge  v.  G.,  1  V. 

Snow  v.  Teed,  9  Eq.  622.  231;  Re  Nash,   71   L.    T.    5   (C.  A.), 

(b)  37  &  38  Yict.  c.  37  ;  Re  Deakin,  "  nearest  relatives."  Cf.  Re  Gray, 
supra.  (1896)   2    Ch.    802,    "next   of   kin   in 

(c)  Re  Caplin's  Will,  34  L.  J.  (X.  S.)  blood." 

Ch.  578.  (A)  22  &  23  Car.  2,  c.  10;  Goodinge 

(d)  Cruwys  v.  Colman,  9  V.  319;  v.  G.,  1  V.  231;  Edge  v.  Salisbury, 
Grant  v.  Lynam,  4  Buss.  297.  Amb.  70. 
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Where  a  gift  is  to  "poor  relations,"  then  if  it  is  to  be  considered  as 
being  a  charitable  gift,  as  where  a  fund  in  perpetuity  is  created  (a), 
or  the  context  shows  a  charity  was  intended  (b),  the  Court  will  not 
confine  the  term  relations,  to  those  within  the  statute,  but  if  the 
gift  is  not  to  be  considered  charitable  it  will  be  confined  to  statutory 
next  of  kin  (c). 

Difficulties  in  executing  power. — Although  the  subject  be  not 
capable  of  division,  or  one  object  out  of  a  class  is  to  be  selected  by 
the  trustee,  the  Court  will,  if  possible,  execute  the  power,  on  the 
default  of  the  trustee  (d). 

The  exercise  of  a  power  otherwise  imperative  as  a  trust,  may  be 
made  depeudent  upon  the  good  behaviour  of  the  objects  of  the  power 
to  the  donee,  and  in  the  absence  of  any  declaration  of  ill-behaviour 
on  their  part  made  by  the  donee,  the  Court  will  execute  the  power 
in  their  favour.  Thus  in  Cruivys  v.  Colman  (e),  the  testatrix 
bequeathed  to  her  sister  B.,  for  life,  declaring  that  it  was  her  absolute 
desire  that  she  bequeathed  to  those  of  her  own  family  what  she  has 
power  to  dispose  of,  provided  they  behaved  well  to  her,  with  decency 
and  affection.  B.,  by  her  will,  declared  she  meant  to  make  no  dis- 
position of  her  sister's  property.  Grant,  M.R.,  held  that,  as  all  that 
B.  said  was,  that  she  did  not  intend  to  execute  the  power,  the  trust 
remained  unexecuted,  and  was  consequently  to  be  executed  by  the 
Court  in  favour  of  the  next  of  kin  of  B.  But,  his  Honor  said,  that  a 
difficulty  might  have  arisen  if  B.  had  declared  her  own  relations  had 
behaved  ill  to  her,  and  therefore  she  had  resolved  not  to  give  them 
any  part  of  the  property.  The  question  then  would  have  been, 
whether  she  was  not  constituted  sole  judge  of  the  propriety  of  the 
behaviour  of  her  family,  and  whether  it  was  not  an  intestacy  in  the 
testatrix,  the  condition  failing. 

Discretionary  powers,  control  of  Court  over. — Where  absolute 
discretion  as  to  the  exercise  of  a  power,  as  distinguished  from  a  trust, 
is  given  to  trustees  the  Court  will   not  compel  them  to  exercise  it, 

(a)  Jarrnan,  Wills  (1893),  p.  979;  Jarman,  Wills  (1893),  p.  978  ;  and  see 
White  v.  W.j  7  V.  423  ;  A.-G.  v.  Price,  as  to  the  objects  of  particular  powers 
17  V.  374;  Gillani  v.  Taylor,  16  Eq.  to  appoint  among  children,  grand- 
581,  the  dictum  of  Wick-ens,  V.-C,  children,  issue,  &c,  Farwell,  Powers 
being  disapproved  in  A.  -  G.  v.  (1893),  chap.  13,  p.  486. 
Northumberland,  7  C.  D.  745.  (d)  Eichardson  v.  Chapman,  7  Bro. 

(b)  Mahon  v.  Savage,  1  Sch.  &  L.,  P.  C.  318,  Toml.  edit.  ;  Moseley  v.  M., 
111.  Eep.  t.  Finch,  53;  Brown  v.  Higgs, 

(c)  Widmore    v.    Woodroffe,    Amb.  4  B.  B.  323,  5  V.  504. 
636.     Theobald,  Wills  (1895),  p.   302.  (e)  9  V.  819. 
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but  if  they  propose  to  exercise  it,  the  Court  will  see  that  they  do  not 
exercise  it  improperly  (<%). 

But  when  the  power  is  coupled  with  a  trust  or  duty,  the  Court 
will  enforce  the  proper  and  timely  exercise  of  the  power,  although  it 
will  not  interfere  with  the  discretion  of  the  trustees  as  to  the  time, 
mode,  and  other  details  as  to  its  exercise  when  they  are  acting  in 
good  faith  (b). 

But  the  Court  will  control  trustees  if  they  exercise  their  powers  in 
an  arbitrary  and  unreasonable  manner  (c). 

In  Re  Johnston  (d),  a  testator  gave  to  trustees  all  his  property 
upon  certain  trusts  and  directed  that  certain  sums  should  be  invested 
for  the  benefit  of  his  four  sons  on  their  attaining  twenty-one,  such 
sums  to  be  applied  as  the  trustees  in  their  discretion  might  think 
fit.  Stirling,  J.,  thought  that  this  was  an  attempt  to  fetter  the  enjoy- 
ment of  a  benefit  to  which  a  person  had  become  absolutely  entitled 
under  the  will,  as  the  sons  alone  had  any  beneficial  interest  in  the 
sums  set  apart :  that  the  testator  was  simply  pointing  out  the  mode 
of  enjoyment,  and  as  the  Court  would  not  insist  on  a  benefit  being- 
taken  in  the  mode  and  form  prescribed  by  a  testator,  as  to  do  so 
would  be  useless  (e),  he  held  they  were  entitled  absolutely,  freed 
from  the  exercise  of  any  discretion  by  the  trustees. 

(«)  Tempest  v.  Camoys,   21   C.    D.  273;  Camden  v.  Murray,  16  C.  D.  161. 

(C.  A.)  571;  Wilsons.  Turner,  22  C.  D.  (b)  Tempest  v.   Camoys,  supra ;  Be 

521  ;  Grisborne  v.  Or.,  2  App.  Cas.  300 ;  Burrage,  62  L.  T.  752  ;    Be  Bryant, 

Be  Gadd,  23  C.  D.  134;  Be  Lof thouse,  supra. 

29  C.  D.  p.  931.     Consider  i?e  Brown,  (c)  Be  Hodges,    7    C.    D.   754;    Be 

29  C.  D.  889,  in  which  none  of  these  Roper,  11  C.  D.  272. 

cases  were  cited.     Be  Courtier,  34  C.  D.  (d)  (1894)  3  Ch.  204. 

p.  141  ;  Be  Bryant,  (1894)  1  Ch.  324 ;  (e)  Be  Skinner's  T.,  1  J.  &  H.  102. 
see  also  Tabor    v.    Brooks,   10  C.   D. 
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DUBOST,  Ex  parte. 

1811.     18  V.  140;    11  E.  E.  173. 


Satisfaction  of  a  Legacy  by  a  Portion — Ademption. 

As  a  general  rule,  where  a  parent  gives  a  legacy  to  a  child,  not 
stating  the  purpose  with  reference  to  which  he  gives  it,  he  is  under- 
stood to  give  a  portion  ;  and,  in  consequence  of  the  leaning  against 
double  portions,  if  the  parent  afterwards  advance  a  portion  on  the 
marriage  of  the  child,  the  presumption  arises  that  it  was  intended  to 
be  a  satisfaction  of  the  legacy,  either  wholly  or  in  part ;  and  the  rule 
is  applicable  where  a  person  puts  himself  in  loco  'parentis. 

No  such  presumption  arises  in  the  case  of  a  stranger,  or  of  a  natural 
child,  where  the  donor  has  not  put  himself  in  loco  parentis,  if  the 
subsequent  advance  is  not  proved  to  be  for  the  very  purpose  of 
satisfying  the  legacy  ;  and,  therefore,  the  legatee  will  be  entitled  to 
both. 

William  Mowbray,  by  his  will,  dated  the  10th  of  April,  1806, 
giving  his  wife  the  residue  of  his  property  after  payment  of  his  debts 
except  the  sum  after-mentioned,  among  other  legacies  gave  as 
follows: — "I  give  and  bequeath  the  sum  of  4,000?.  sterling  to 
Louisa  Hortensia  Garos,  daughter  of  John  Louis  Garos,  formerly  of 
Berwick-street,  Westminster ;  the  like  sum  of  4,000?.  to  Emily  Garos, 
her  sister,  and  4,000?.  to  Julia  Garos,  her  other  sister  ;  and  in  case  of 
the  death  of  one  of  the  three,  I  desire  that  the  legacy  may  be  divided 
equally  betwixt  the  two  surviving  sisters  :  and  in  case  of  the  death  of 
two  of  them,  I  desire  the  whole  12,000?.  may  be  paid  to  the  surviving 
sister." 

The  testator  also  gave  to  John  Louis  Garos  600?.,  and  "  to  Marie 
Genevieve  Garos,  his  wife,  the  sum  of  2,500?.  sterling,  for  her  own 


SATISFACTION  OF  A  LEGACY  BY  A  PORTION — ADEMPTION.         36' 


Pye,  Ex  parte. — Dubost,  Ex  parte. 

use,  and  over  which  her  husband  is  not  to  have  any  power,  he  having 
lived  abroad  for  many  years,  and  she  in  this  country,  and  no  cor- 
respondence having  passed  between  them  during  that  time.  Her  own 
receipt  shall  be  a  sufficient  authority  to  my  executors  for  paying  her 
the  above  legacy." 

The  testator  died  on  the  8th  of  June,  1809.  His  widow  became  a 
lunatic.  The  petitioner  Pye  was  the  committee  under  the  commis- 
sion, and  upon  her  death  took  out  administration  to  her,  and 
administration  de  bonis  non  to  the  testator. 

The  Master's  report  stated,  from  the  examination  of  the  petitioner 
Pye,  that  Louisa  Hortensia,  Emily,  and  Julia  Garos,  were  the  three 
natural  daughters  of  the  testator  by  Marie  Genevieve  Garos,  the  wife 
of  John  Louis  Garos ;  and  that,  since  the  date  of  the  will,  Louisa 
Hortensia  Garos  married  Christopher  Dubost ;  and  the  testator 
advanced  as  a  marriage  portion  for  her,  which  by  the  settlement 
appeared  to  have  been  received  by  Christopher  Dubost,  the  sum  of 
3,000?. ;  and  it  being  contended,  that  the  said  sum  of  3,000?.  ought 
to  be  considered  as  an  advancement  and  in  part  satisfaction  of  the 
legacy  of  4,000?.  and  the  whole  legacy  being  claimed  on  the  part  of 
Christopher  Dubost  and  his  wife  (who  were  both  represented  to  be 
residing  abroad),  the  Master  did  not  allow  the  claim. 

As  to  the  legacy  of  2,500?.  to  Marie  Genevieve  Garos,  the  report 
stated,  from  the  same  examination,  that  since  the  date  and  execution 
of  the  will  the  testator  caused  an  annuity  to  be  purchased  in  France, 
to  which  country  she  had  retired  for  her  life,  and  laid  out  in  such 
purchase  1,500?. :  and,  it  being  contended  by  the  petitioner  Pye,  that 
the  said  sum  of  1,500?.  ought  to  be  deducted  from  the  legacy  of 
2,500?.,  as  being  an  advancement  and  in  part  satisfaction,  and  the 
whole  legacy  being  claimed  by  the  legatee,  then  resident  abroad,  the 
Master  had  not  allowed  such  claim,  but  left  it  open  to  the  party  to 
prosecute,  when  in  a  situation  to  do  so. 

By  a  further  report  the  Master  found,  as  to  the  French  annuity, 
that,  by  a  letter  written  by  the  testator  to  Christopher  Dubost  in 
Paris,  on  the  25th  of  November,  1807,  the  testator  authorised  him  to 
purchase  in  France  an  annuity  of  100?.,  for  the  benefit  of  the  said 
Marie  Genevieve  Garos  for  her  life,  and  to  draw  on  him  for  1,500?.  on 
account  of  such  purchase.  And  under  that  authority  Dubost  pur- 
chased an  annuity  of  that  value  ;  but  that,  as  she  was  married  at  tin' 
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time,  and  also  deranged,  the  annuity  was  purchased  in  the  name  of 
the  testator ;  and  the  testator  sent  to  Dubost,  by  his  desire,  a  power 
of  attorney  authorising  him  to  transfer  to  Marie  Genevieve  Garos  the 
said  annuity,  dated  the  10th  of  June,  1808. 

The  report  further  found,  upon  the  affidavit  of  Dubost  and  the 
copy  of  the  deed,  that  the  first  intimation  he  received  of  the  death  of 
the  testator,  who  died  in  June,  1809,  was  in  November,  1809 ;  and 
that,  in  ignorance  of  such  death,  Dubost  on  the  21st  of  October,  1809, 
exercised  the  power  vested  in  him,  by  executing  to  Marie  Genevieve 
Garos  (her  late  husband  being  then  dead,  and  she  of  sound  mind)  a 
deed  of  gift  of  the  said  annuity  ;  and  the  Master  found,  that  by  the 
law  of  France  («),  if  an  attorney  be  ignorant  of  the  death  of  the 
party  who  has  given  the  power  of  attorney,  whatever  he  has  done, 
while  ionorant  of  such  death,  is  valid.  The  Master  therefore  stated 
his  opinion,  that  the  annuity  was  no  part  of  the  personal  estate  of 
William  Mowbray. 

The  first  petition  prayed,  that  so  much  of  the  report  as  certifies  the 
French  annuity  to  be  no  part  of  the  testator's  personal  estate  may  be 
set  aside  ;  and  that  it  may  be  declared,  that  the  said  annuity  is  part 
of  his  pergonal  estate. 

The  other  petition,  by  Dubost  and  his  wife,  prayed  a  transfer  of 
Three  per  cent.  Bank  Annuities  in  satisfaction  of  1,000?.  of  the 
leo-acv  ;  and  that  so  much  of  the  Bank  Annuities  as  will  be  sufficient 
to  raise  3,177?.  3s.  6c?.,  the  residue  of  the  said  legacy  and  interest, 
may  be  sold,  &c. 

An  affidavit  was  offered  by  Dubost,  that  upon  the  treaty  of  mar- 
riage, the  testator  assured  him,  that,  independent  of  the  3,000?.,  he 
had  already  bequeathed  her  4,000?.,  and  Dubost  might  depend  upon 
his  not  altering  it.  A  letter  was  also  produced  to  the  testator  from 
Dubost,  previous  to  the  marriage,  stating  that  he  would  not  believe 
the    information   he   had   received,  that   the   testator,  being   asked 

(a)  By    the    Code    Napoleon,    Art.  see   The    Conveyancing   and   Law   of 

2003,  "  Le  niandat  finit  par  la  mort  Property  Act,  1881  (44  &  45  Vict.  c. 

naturelle  .  .  .  soit  du  mandant,  soit  41),  ss.  46,  47  and  48  ;  Wolstenholme 

du  mandataire."     But  an  exception  is  &  Brinton,    103 — 106,  7th   ed.  ;    The 

introduced    in   the   following  article,  Conveyancing  Act,  1882,  45  &  46  Vict. 

Art.  2008:  "Si  le  mandataire  ignore  c.  3,  ss.  8,9;  Wolstenholme  &  Turner, 

la  mort  du  mandant,  ce  qu'il  a  fait  147 — 149,  7th  ed. 
dans  cette  ignorance  est  valide."     And 
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whether  he  would  remember  the  young  ladies  in  his  will,  answered, 
"  You  cannot  expect  that ; "  that  he  had  said  to  Mrs.  Dubost,  that  he 
did  not  see  why  there  should  be  a  difference  between  the  sisters  ; 
and,  asking  if,  according  to  the  custom  in  France,  he  would  give, 
besides  the  portion,  1002.  to  be  laid  out  in  jewels,  &c.  This  letter 
was  found  after  the  testator's  death  among  his  papers. 

Sir  Arthur  Piggot,  Mr.  Richards,  Mr.  Wingfield,  Mr.  Home,  and 
Mr.  Wear,  for  different  parties,  in  support  of  the  first  petition. 

The  French  annuity  being  purchased  in  the  testator's  name,  and 
no  third  person  interposed  as  a  trustee,  the  interest  could  not  be  trans- 
ferred from  him  without  certain  acts,  which  were  not  done  at  the 
time  of  his  death.  It  was  therefore  competent  to  him  during  his 
life  to  change  his  purpose,  and  to  make  some  other  provision  for  this 
lady  by  funds  in  this  country,  conceiving,  perhaps,  that  she  might 

return  here. 

With  regard  to  the  other  petition,  and  the  objection  to  the  letter 
offered  as  evidence,  the  circumstances  resemble  those  of  Shudal  v. 
Jekyll  (a),  before  Lord  Hardwiche  ;  Powel  v.  Cleaver  (b),  before  Lord 
Thurlow  ;  and  Trimmer  v.  Bayne  (c),  before  your  Lordship  ;  and  the 
conclusion  is  that  the  evidence  is  admissible. 

Sir  Samuel  Romilly,  and  Mr.  Bell,  in  support  of  the  second 
petition  (referring,  in  opposition  to  the  other  petition,  to  the  present 
law  of  France,  declaring,  that  if  the  mandatory  is  unacquainted  with 
the  death  of  the  mandant,  or  any  other  cause,  which  put  an  end  to 
the  mandate,  whatever  he  has  done  while  he  was  so  unacquainted,  is 
valid).     *     *     * 

In  this  case  the  legacy  clearly  is  not  given  to  the  legatee  as  the 
child  of  the  testator  ;  and  no  evidence  can  be  received  to  show  that  it 
was  given  to  her  in  that  character,  the  will  containing  an  express 
statement,  by  way  of  description  certainly,  that  she  is  the  child  of 
another  man.     *     *     * 

Lord  Chancellor  Eldon.— These  petitions  call  for  the  decision  ot 

(«)  2  Atk.  516.  (c)  7  V.  508. 

(6)  2  Bro.  Ch.  499. 
W.   &  T. — VOL.   II.  24 
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points  of  more  importance  and  difficulty  than  I  should  wish  to  decide 
in  this  way,  if  the  case  was  not  pressed  upon  the  Court. 

With  regard  to  the  French  annuity,  the  Master  has  stated  his 
opinion  as  to  the  French  law,  perhaps  without  sufficient  authority  or 
sufficient  inquiry  into  the  effect  of  it,  as  applicable  to  the  precise 
circumstances  of  this  case  ;  but  it  is  not  necessary  to  pursue  that ;  asr 
upon  the  documents  (a)  before  me,  it  does  appear  that,  though  in  one 
sense  this  may  be  represented  as  the  testator's  personal  estate,  yet  he 
has  committed  to  writing  what  seems  to  me  a  sufficient  declaration 
that  he  held  this  part  of  the  estate  in  trust  for  the  annuitant. 

The  other  question  is  one  of  great  difficulty  ;  whether  a  sum  of 
money,  advanced  upon  the  marriage  of  one  of  these  young  ladies, 
when  a  settlement  was  executed,  is  to  be  taken  to  be  a  satisfaction 
of  a  legacy,  not  given  upon  the  face  of  the  will  as  a  portion,  not  given 
to  a  person  stated  upon  the  will  to  be  an  adopted  child  of  the 
testator,  or  described  merely  by  name,  but  given  to  an  individual,  a 
stranger,  described  in  the  will  as  the  child  of  another  person,  who  is 
designated  as  the  father  of  that  child.  It  not  only  does  not  appear 
that  the  testator  represented  himself  as  in  loco  parentis,  but  he  has 
designated  another  individual  as  being  the  parent ;  and,  therefore, 
according  to  Lord  Tliuvlows  opinion,  in  Grave  v.  Lord  Salisb ury  (b), 
the  testator  has  expressed  himself  in  terms  anxiously  calculated  to 
conceal  the  fact,  that  he  was  the  reputed  father  of  that  child,  if  he 
was  so. 

Without  sroins:  through  all  the  cases  that  were  cited  and  those 
referred  to  in  them,  having  compared  the  case  in  Atkyns  (c)  with 
manuscript  notes  of  that  case,  and  looked  into  some  other  cases,  one 
in  Ambler  (d),  and  some  earlier,  I  may  state,  as  the  unquestionable 
doctrine  of  the  Court,  that  where  a  parent  gives  a  legacy  to  a  child, 
not  stating  the  purpose  with  reference  to  which  he  gives  it,  the 
Court  understands  him  as  giving  a  portion ;  and  by  a  sort  of  artificial 
rule,  in  the  application  of  which  legitimate  children  have  been  very 
harshly  treated,  upon  an  artificial  notion  that  the  father  is  paying  a 
debt  of  nature,  and  a  sort  of  feeling  upon  what  is  called  a  leaning 
against  double  portions,  if  the  father  afterwards  advances  a  portion 

(a)  See  2  Spence  Eq.  Jur.  53,  n.  (d).  (d)  Watson  v.  the  Earl  of  Lincoln, 

(b)  1  Bro.  Ch.  425.  Amb.  325. 

(c)  Shudal  r.  Jekyll,  2  Atk.  516. 
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on  the  marriage  of  that  child,  though  of  less  amount,  it  is  a  satisfac- 
tion of  the  whole,  or  in  part ;  and  in  some  cases  it  has  gone  a  length, 
consistent  with  the  principle,  but  showing  the  fallacy  of  much  of  the 
reasoning,  that  the  portion,  though"  much  less  than  the  legacy,  has 
been  held  a  satisfaction  in  some  instances  upon  this  ground,  that  the 
father,  owing  what  is  called  a  debt  of  nature,  is  the  judge  of  that 
provision  by  which  he  means  to  satisfy  it  ;  and  though  at  the  time 
of  making  the  will,  he  thought  he  could  not  discharge  that  debt  with 
less  than  10,0O0Z.,  yet  by  a  change  of  his  circumstances,  and  of  his 
sentiments  upon  that  moral  obligation,  it  may  be  satisfied  by  the 
advance  of  a  portion  of  5,000£.  («). 

The  Court  seems,  in  the  older  cases,  to  have  met  with  some 
difficulty  in  determining  whether  this  rule  should  be  confined  to 
those  who  stood  in  the  actual  relation  of  parent  and  child  ;  and  it 
has  accordingly  been  urged  in  argument,  but  not  supported  by 
decision,  except  where  accounted  for  by  evidence  of  declarations, 
that  the  Courts  have  said  they  did  not  mean  to  confine  this  doctrine 
to  persons  standing  in  that  actual  relation  ;  but,  perhaps,  it  might 
apply  to  a  person  placing  himself  in  loco  parentis,  undertaking  the 
care  of  an  orphan.  But  what  is  to  be  the  evidence  of  that,  whether 
written  evidence  in  the  will  and  settlement,  or  the  conduct  observed 
at  the  marriage,  or  to  be  derived  from  mere  declarations,  is  left  so 
much  afloat,  that  there  is  considerable  difficulty  in  making  a  judicial 
decision  upon  it. 

In  Grave  v.  Lord  Salisbury  (6),  the  first  case  before  Lord 
Thurlow,  Lord  Salisbury  had  several  natural  children,  to  whom  he 
had  given  legacies  by  his  will,  making  afterwards  a  provision  for 
them  during  his  life,  not  ejusdem  generis;  giving  the  living  of 
Hatfield  to  one;  a  farm  and  stock  to  another;  upon  which  the 
question  arose.  It  was  contended  that  this  was  a  satisfaction  ;  that 
he  intended  by  the  legacy  to  make  a  provision,  or,  in  other  words,  to 
discharge  the  obligation  he  owed  to  that  child  ;  and  he  had  the  same 
intention,  advancing  the  portion,  and  the  farm  and  stock.  Lord 
Thurlow  felt  the  extreme  hardship,  and  it  is  evident  that,  in  the 

(a)  See,  however,  Pym  v.  Lockyer,       by  will  is  a  satisfaction  pro  tanto  only, 
5  My.  &  C.  29,  and  Kirk  v.  Eddowes,      overruling,  therefore,  the  cases  alluded 
3  Ha.  509,  which  establish  that  a  por-      to  by  Lord  Eldon. 
tion  of  less  amount  than  the  provision  (V)  1  Bro.  Ch.  425. 

24  2 
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case  of  children,  whose  relation,  as  such,  the  law  recognises,  the 
doctrine  of  presumption  is,  that  a  subsequent  advancement  is  a 
satisfaction  of  a  legacy  to  such  a  child  ;  but,  as  the  law  does  not 
recognise  the  relation  between  the  putative  father  and  illegitimate 
child,  as  imposing  this  debt  of  nature,  the  father  in  that  case  stands 
as  a  stranger  :  and  no  such  presumption  arises,  in  that  case,  where 
the  subsequent  advance  is  not  proved  to  have  been  for  the  very 
purpose  of  satisfying  the  legacy,  and  therefore  the  legatee  is  entitled 
to  both.  Lord  Thurlow  directed  a  reference  to  the  Master  to  inquire 
into  the  circumstances,  who  did  not  report  the  relation  which  the 
testator  had  to  those  children  ;  and  his  Lordship,  being  pressed  to 
send  it  back  on  that  account,  refused  to  do  so  ;  observing,  that  the 
object  might  have  been  to  conceal  the  circumstance  of  that  relation  ; 
and,  therefore,  the  Court  would  not  make  the  inquiry  ;  but  without 
deciding  what  would  have  been  the  case  if  that  relation  appeared,  it 
was  enough  that  it  stood  as  the  case  of  a  stranger  ;  and  therefore  the 
other  provision  was  not  a  satisfaction. 

In  the  subsequent  case  of  Powel  v.  Cleaver  (a),  where  the  provision 
made  was  described  as  a  portion,  Lord  Tliurlow  stated  expressly 
that,  if  the  legacy  is  given,  not  as  a  portion,  by  a  stranger,  who 
advances  money  on  the  marriage  of  the  legatee,  denominating  that 
advance  a  portion,  that  denomination  will  not  have  the  same  effect 
in  the  case  of  a  stranger,  as  it  would  in  the  case  of  parent  and  child  ; 
and  Lord  Thurlow  asserts  that  there  is  no  authority  contradicting 
that. 

If  that  is  right,  it  comes  to  this  :  that,  where  a  father  gives  a 
legacy  to  a  child,  the  legacy  coming  from  a  father  to  a  child  must  be 
understood  as  a  portion,  though  it  is  not  so  described  in  the  will ; 
and  afterwards  advancing  a  portion  for  that  child,  though  there  may 
be  slight  circumstances  of  difference  between  that  advance  and  the 
portion,  and  a  difference  in  amount,  yet  the  father  will  be  intended 
to  have  the  same  purpose  in  each  instance  ;  and  the  advance  is 
therefore  an  ademption  of  the  legacy  (b)  ;  but  a  stranger,  giving  a 
legacy,  is  understood  as  giving  a  bounty,  not  as  paying  a  debt  :  he 
must,  therefore,  be  proved  to  mean  it  as  a  portion,  or  provision, 
either  upon  the  face  of  the  will,  or,  if  it  may  be,  and  it  seems  that  it 

(a)  2  Bro.  Cli.  499.  amount;  Pym.  v.  Lockyer,   5  My.   & 

(k)  But  pro   tanto   only   if  of    less      C.  29  ;  Kirk  v.  Eddowes,  3  Ha.  509. 
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may,  by  evidence  applying  directly  to  the  gift  proposed  by  that 
will  ;  and,  recollecting  how  artificial  the  rules  are,  where  a  person 
has  educated  a  child  through  life,  considering  himself  as  standing  in 
the  relation  of  putative  father  to  that  child,  having  a  father  acknow- 
ledged, describing  that  child  as  the  child  of  a  mother  named,  and  a 
father  named,  and  also  making  a  provision  for  that  father  and 
mother,  it  would  be  too  much  upon  such  a  will  to  say,  this  is  the 
case  of  a  person  meaning  to  pay,  not  what  the  Court  calls  a  debt  of 
nature,  but  a  debt  he  meant  to  contract  :  in  other  words,  meaning  to 
put  himself  in  loco  parentis  (a),  in  the  situation  of  the  person 
described  as  the  lawful  father  of  that  child. 

That  brings  the  question  to  this — whether  this  advance  of  a 
portion  of  3,0()0£.  is  an  ademption  of  the  legacy  between  strangers, 
on  the  ground  that  this  subsequent  advance  is  treated  as  a  portion 
or  fortune  ?  and  whether  the  testator,  having  given  that  legacy  of 
4,000£.,  and  afterwards  giving  to  that  legatee  a  portion  on  marriage, 
the  mere  circumstance  of  giving  that  as  a  portion  or  fortune  is  to  be 
taken  as  evidence  that,  when  the  will  was  made,  it  was  meant  as 
paying  a  debt  of  nature  ?  or  whether  it  was  not  to  be  understood,  as 
in  the  first  instance  giving  a  bounty,  and  in  the  other  making  an 
addition  to  that  bounty  ?  In  this  case,  as  in  Shudal  v.  Jehyll,  more 
was  intended  to  be  given,  but  in  the  case  of  a  stranger  no  authority 
says  the  advance  of  a  less  sum  shall  be  an  ademption  of  the  whole. 
This  letter,  if  it  is  to  be  admitted  in  evidence,  shows  how  little  such 
evidence  can  be  trusted,  as  no  one  would  have  supposed,  upon  the 
correspondence,  that  the  testator  had  such  a  will  in  his  desk.  Upon 
the  authority  of  Powel  v.  Cleaver,  unless  you  can  show  that,  at  the 
time  of  making  the  will,  the  testator  meant  to  give  a  portion  as  a 
parent,  or  as  standing  in  loco  parentis,  and  meant  to  satisfy  that,  in 
the  whole  or  in  part,  by  the  subsequent  advance,  the  Court  is  not 
authorised  by  the  artificial  rules  of  equity  to  hold  it  as  a  satisfaction. 

I  am  not  much  impressed  by  the  objection,  that  he  had  not  altered 
his  will.  The  answer  is,  that  the  subsequent  advance  operates  a 
revocation,  and  therefore  actual  revocation  was  unnecessary  ;  but  it 
is  too  much  to  say,  upon  such  circumstances   as  are  before  me,  that 

(a)  This     definition     of     a    person       Cvtteiiham,  in  Powys   v.  Mansfield,  3 
putting    himself    in   loco   parentis    is      My.  &  C.  366,  367. 
approved    of    and    adopted    by  Lord 
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this  advance  of  3,000Z.  is  an  ademption  of  the  legacy  of  4,000Z.  and 
the  contingent  interest ;  and  though  I  believe  I  am  disappointing 
the  actual  intention,  and  that  this  lady  will  get  more  than  was 
intended,  I  am  bound  by  the  rule  of  the  Court  to  say  that  this  is  not 
a  satisfaction. 


1811.  Jane  28th. 
Under  this  judgment  the  order  was  pronounced,  dismissing  the 
first  petition,  and  directing  a  transfer  and  sale  of  the  Bank  Annuities 
according  to  the  prayer  of  the  other ;  upon  which  it  was  contended, 
that  this  should  be  considered  as  an  appropriation  of  the  stock  to 
this  legacy  at  the  date  of  the  Master's  report ;  and  the  funds  having 
since  fallen,  the  legatee  was  entitled  only  to  so  much  stock  as  would 
at  that  time  have  produced  what  remained  due  on  account  of  the 
legacy. 

The  Lord  Chancellor  said  the  broad  principle  of  the  Court  is, 
that  no  attention  whatever  is  paid  to  the  rise  or  fall  of  the  stock  ; 
and  upon  that  ground  it  is  considered  equal,  whether  the  appropria- 
tion is  in  one  way  or  another.  The  party  takes  the  rise  or  fall  as  it 
happens  ;  and  therefore  the  petitioners  are  entitled  to  have  the  sum 
reported  due  to  them  now  raised. 
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Satisfaction  of  a  Debt  by  a  Legacy. 

A  debtor,  without  taking  notice  of  the  debt,  bequeaths  a  sum  as 
groat  as,  or  greater  than,  the  debt,  to  his  creditor  :  this  shall  be  a 
satisfaction  ;  seem,  if  it  were  bequeathed  on  a  contingency,  or  if  it 
were  less  than  the  debt. 

In  this  case  it  was  said  by  Mr.  Vernon,  and  agreed  to  by  Sir  J. 
Trevor,  M.R.,  that   if  one  being  indebted  to  another  in  a  sum  of 
money,'  does,  by  his  will,  give  him  a  sum   of  money  as  great  as,  or 
greater  than,  the  debt,  without  taking  any  notice  at  all  of  the  debt, 
that  this  shall,  nevertheless,  be  in  satisfaction  of  the  debt,  so  as  that 
he  shall  not  have  both  the  debt  and  the  legacy  ;   but  if  such  a 
legacy  (a)  were  given  upon  a  contingency,  which,  if  it  should  not 
happen,  the  legacy  would  not  take  place,  in  that  case,  though  the 
■contingency  do"es  actually  happen  and  the  legacy  thereby  became 
due,  yet  it  shall  not  go  in  satisfaction  of  the  debt ;  because  a  debt 
which  is  certain  shall  not  be  merged  or  lost  by  an  uncertain  and 
contingent  recompense  ;  for  whatever  is  to  be  a  satisfaction  of  a  debt 
•ought  to  be  so  in  its  creation,  and  at  the  very  time  it  is  given, 
which  such  contingent  provision  is  not ;  and  cited  the  case  of  one 
Pollexfen  to  be  so  adjudged  by  the  Lord  Harcourt,  and  affirmed  on 
an  appeal  in  the  H.  L.     And  as  it  is  in  the  case  of  a  will,  so  it  will 
be  likewise  if   the  provision  were  by  a  deed  ;  if  the  provision  be 
absolute  and  certain,  it  shall  go  in  satisfaction  of  the  debt ;  but  if  it 
be  uncertain  and  contingent,  it  can  be  no  satisfaction,  because  it 
could  not  be  so  in  its  creation,  and  the  happening  of  the  contingency 
afterwards  will  not  alter  the  nature  of  it. 

(a)  "  Debt  "  in  the  text,  evidently  by  mistake. 
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Satisfaction  of  a  Debt  by  a  Legacy. 

Although  it  is  a  general  rule,  that  if  a  legacy  from  a  debtor  to  his 
creditor  be  equal  to  or  greater  than  the  debt,  it  will  be  presumed  to 
be  a  satisfaction  of  it,  slight  evidence  of  the  intention  will  take  the 
case  out  of  the  rule.  Thus  where  one  being  indebted  to  his  sei'vant 
for  wages  in  100^.,  had  given  her  a  bond  for  that  sum,  as  due  for 
wages,  and  afterwards,  by  will,  gave  her  5001.,  for  her  long  and  faith- 
ful services,  and  directed  that  all  his  debts  and  legacies  should  be 
paid,  it  was  held  that  the  legacy  was  not  a  satisfaction  for  the  debt 
due  on  the  bond. 

One  being  indebted  for  wages  to  a  maidservant,  who  had  lived 
with  him  a  considerable  time,  gave  her  a  bond  for  100?.,  and  in  the 
condition  of  the  bond  it  appeared  to  be  for  wages.  Afterwards  the 
testator  by  his  will,  among  other  things,  gave  a  legacy  of  500?.  to 
this  maidservant  ;  and  it  was  mentioned  in  the  will  to  be  given  to 
her  for  her  long  and  faithful  services ;  [and  he  directed  that  all 
his  debts  and  legacies  should  be  paid  (6).] 

The  maidservant  having,  on  her  master's  death,  possessed  herself 
of  divers  goods  that  were  his,  the  plaintiff  Chancey,  who  was  the 
executor,  brought  his  bill  against  her  for  an  account,  but  paid  her 
the  100Z.  and  interest  secured  to  her  by  the  bond. 

For  the  defendant  it  was  objected  that  she  should  have  both  the 
money  due  on  the  bond  and  also  the  legacy ;  for  the  legacy  was  a 
further  reward  for  her  services,  and  intended  to  be  a  gift  in  toto  : 
whereas,  if  the  bond  were  to  be  taken  out  of  it,  it  would  be  only  a 
gift  of  400?. ;  and  as  to  the  old  notion,  that  the  testator  must  be 
just  before  he  is  bountiful,  that  was  nothing  where  the  testator  had 
wherewithal  to  be  both  just  and  bountiful  (c). 

(a)  Chancey     v.    Wootton,     and    e  (6)  See  the  judgment  of  Lord  King, 

contra,  Reg.  Lib.  a.  fol.  449 ;  Sel.  Ch.       post. 
Ca.  44  ;  2  Eq.  Ca.  Abr.  354,  pi.  18.  (c)  Salk.  155. 
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Besides,  that  this  was  not  insisted  upon  by  the  bill ;  so  that  the 
defendant  had  no  notice  or  warning  to  prove  that  the  testator 
intended  to  give  her  the  full  legacy  of  50(H.  over  and  above  the 
bond  ;  which  proof,  though  by  parol  only,  had  yet  been  frequently 
admitted. 

Also,  for  that,  it  appeared  the  executor  himself  had  paid  the  bond 
and  taken  a  receipt  for  it. 

Sir  J.  Trevor,  M.R. — It  is  sufficient  that  it  appears  the  creditor 
has  a  greater  legacy  given  her,  and  the  plaintiff,  the  executor,  prays 
relief,  which  is  as  much  as  if  he  had  prayed  that  he  might  not  be 
compelled  to  pay  both  the  debt  and  legacy. 

This  is  stronger  than  the  usual  case  ;  for  the  bond  is  for  service, 
and  the  5001.  legacy  is  also  for  service,-  so  that  it  is  a  greater 
reward  and  satisfaction  for  the  same  thing.  Neither  is  it  material 
that  the  executor  has  paid  it,  for  he  was  bound  to  pay  the  bond  at 
law,  and  his  only  method  is  to  stop  it  out  of  the  legacy  :  but  clearly, 
such  a  legacy  is  not  a  satisfaction  for  service  done  to  the  testator  (a) 
after  the  making  of  the  will. 


Lord  Chancellor  King  afterwards  reversed  this  decree,  upon 
which  occasion  his  Lordship  said,  he  was  not  for  breaking  in  upon 
any  general  rule  (6),  though  he  did  not  see  any  great  reason  why,  if 
one  owed  1001.  to  A.  by  bond,  and  should  afterwards  give  him  a 
legacy  of  500£.,  this  legacy  must  go  in  satisfaction  of  the  debt ;  for  if 
so,  the  whole  5001.  would  not  be  given,  in  regard  1001.  of  it  would 
be  paid  towards  a  just  debt,  which  the  testator  could  not  help  pay- 
ing ;  and  therefore  the  whole  5007.  would  not  be  given,  against  the 
express  declaration  of  the  testator,  who  says  he  gives  the  same ;  and 
though  it  seemed  to  have  obtained  as  a  rule  that  a  man  should  be 
just  before  he  is  bountiful,  yet  when  a  man  left  such  an  estate  and 
fund  for  his  debts  and  legacies  as  that  he  might  thereout  be  both 
just  and  bountiful,  and  especially  when  there  seemed  to  be  not  only 
an  intention,  but  also  express  ivords  to  that  purpose ;  in  such  case 
his  Lordship  did  not  see  but  it  would  be  as  reasonable  that  the  whole 

(a)  Vide  Salk.  50S;  2  P.W.  343;  3  (b)  See  the  rule  stated  in  Talbot  v. 

P.  W.  355.  Duke  of  Shrewsbury,  ante,  p.  375. 
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legacy  should  take  effect  as  a  legacy,  and  that  the  debt  should  be 
paid  besides. 

And  it  was  said  at  the  bar,  by  Mr.  Talbot,  to  have  been  a  strange 
resolution,  that  if  I  owe  a  man  100/.  and  give  him  a  100/.  legacy, 
then  I  give  him  nothing,  but  only  pay  him  what  I  am  bound  to  do  ; 
but  if  the  legacy  be  twenty  shillings  less,  viz.,  99/.,  here  it  is  a  good 
gift  and  legacy,  exclusive  of  the  debt. 

However,  the  Court  said  they  were  not  by  this  resolution  over- 
turning the  general  rule;  but  that  this  case  was  attended  with  par- 
ticular circumstances  varying  it  from  the  common  case,  viz.,  that  the 
testator,  by  the  express  words  of  his  will,  had  devised  "that  all  his 
debts  and  legacies  should  be  paid  ; "  and  this  100/.  bond  being  then 
a  debt,  and  the  500/.  being  a  legacy,  it  was  as  strong  as  if  he  had 
directed  that  both  the  bond  and  the  legacy  should  be  paid  ;  that 
when  the  testator  gave  a  bond  for  the  100/.  arrear  of  wages,  it  was 
the  same  thing  as  paying  it ;  and  as  if  he  had  actually  paid  it,  and 
had  afterwards  given  the  legacy  of  500/.,  the  executor  could  not  have 
fetched  back  the  100/,  and  made  the  defendant  refund  ;  so  neither 
should  the  bond  in  this  case  be  satisfied  by  the  bequest  of  the 
legacy. 

His  Lordship  also  observed  that  the  executor  (the  plaintiff,  Mr. 
Chancey)  did  not  himself  take  this  500/.  legacy  to  be  a  satisfaction 
for  the  bond,  as  appeared  by  his  having  voluntarily  paid  the  100/,  to 
the  defendant,  and  that  his  Lordship  was  of  the  same  opinion. 

So  the  decree  at  the  Rolls  was  reversed,  and  the  respondent  (the 
maidservant)  had  both  her  debt  and  legacy. 
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1.  Generally. 


Satisfaction  may  be  defined  to  be  the  donation  of  a  thing,  with 
the  intention,  either  expressed  or  implied,  that  it  is  to  be  taken,  either 
wholly  or  in'  part,  in  extinguishment    of  some   prior  claim  of  the 

donee  (a). 

When  a  testator  gives  a  legacy  to  a  child  or  to  any  other 
person  towards  whom  he  has  taken  upon  himself  parental  obli- 
gations, and  afterwards  makes  a  gift  or  enters  into  a  binding  con- 
tract in  his  lifetime  in  favour  of  the  same  legatee,  then  (unless 
there  be  distinctions  between  the  nature  and  conditions  of  the 
two  gifts)  there  is  a  presumption,  prima  facie,  that  both  gifts 
were°made  to  fulfil  the  same  natural  or  moral  obligation  of  pro- 
viding for  the  legatee  ;  and  consequently  that  the  gift  inter  vivos, 
is  either  wholly  or  in  part  a  substitution  for  or  an  "  ademption"  ol 

the  legacv  (6). 

With  regard  to  those  cases  where  the  intention  is  expressly 
declared,  it  is  unnecessary  to  say  anything ;  for  it  is  clear,  that,  if 
any  person  expressly  declares  that  a  subsequent  gift  is  to  be  m 
satisfaction  of  a  prior  demand,  the  donee  cannot  claim  both  (c)  ;  or 
if  a  subsequent  smaller  gift  is  expressed  to  be  a  satisfaction  \wo 
tanto,  it  will  be  so,  Re  Aird's  Estate  (d).  There  a  testator  by  will 
gave  a  legacy,  and  by  a  codicil,  after  reciting  that  he  had  advanced 
to  the  legatee  a  certain  sum,  he  directed  that  sum  to  be  considered 
as  a  payment  on  account  of  the  legacy  ;  it  was  held  that  the  sum 
mentioned  would  be  deducted  from  the  legacy,  though  the  advance 
in  cash  made  was  less  than  that  sum  (e). 

In  certain  cases  the  presumption  that  a  subsequent  donation 
is  intended  to  be  in  satisfaction  of  a  prior  claim,  arises  from  the 
fact  that  the  parties  stand  in  certain  relation  to  each  other.  Those 
cases  are  :— 1st.  The  satisfaction  of  legacies  by  portions,  which  is 
commonly  called  the  ademption  of  legacies  ;  2nd,  the  satisfaction  of 
portions  by  legacies;  and,  3rd,  the  satisfaction  of  debts  by  legacies. 
Since,  however,  the  doctrine  of  satisfaction  is  not  applied  in  the 
same  manner  to  each  of  these  classes  of  cases,  they  may  more  con- 
veniently be  considered  separately. 

(a)  See  Lord  Chichester  v.   Coven-       353. 

try,  2  L.  E.  H.  L.  95.  (d)  12  0.  D.  291. 

(b)  Per  Selbome,  L.C.,  Re  Pollock,  (e)  See  also  Quihamptoii  v.  Going, 
28  CD.  552.  24W.E.917. 

(c)  Hardingham  v.  Thomas,  2  Drew. 
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2.  Ademption,  or  the  Satisfaction  of  a  Legacy  by  a  Portion. 

The  rule  is  thus  laid  down  by  Lord  Eldon  in  Ex  p.  Pye,  "  that 
where  a  parent  gives  a  legacy  to  a  child,  not  stating  the  purpose 
with  reference  to  which  he  gives  it,  the  Court  understands  him  as 
giving  a  portion ;  and,  by  a  sort  of  artificial  rule — upon  an 
artificial  notion,  and  a  sort  of  feeling  upon  what  is  called  a  leaning 
against  double  portions — if  the  father  afterwards  advances  a  portion 
on  the  marriage  of  that  child,  though  of  less  amount,  it  is  a  satis- 
faction of  the  whole,  or  in  part." 

The  doctrine  of  double  portions  is  one  which  would  not  be 
invented  in  these  days  (a),  and  is  one  which  is  often  followed  as  a 
sacrifice  made  upon  the  altar  of  authority  (b). 

The  rule  is  equally  applicable  to  cases  where  a  person  has  placed 
himself  in  loco  parentis  (c).  But  the  rule  is  merely  a  presumption 
which  may  be  rebutted  by  the  circumstances  under  which  the 
advancement  was  made  in  any  particular  case  (d) ;  or  by  the 
evidence  furnished  by  the  different  nature  of  the  gifts  (e).  The 
gift  of  a  portion  of  less  amount  than  a  legacy,  operates  as  an  ademp- 
tion of  the  legacy  only  pro  tanto  (/). 

For  the  purposes  of  ademption,  the  value  of  the  advance  must  be 
taken  as  at  the  time  it  was  made  (g). 

For  the  purpose  of  raising  the  presumption  against  double  portions, 
the  subsequent  gift  need  not  be  strictly  a  portion ;  an  advancement 
by  paying  a  premium  for  a  son  or  purchasing  a  business  for  him 
may  be  in  the  rule  (h). 

An  advancement  may  be  made  to  a  child  as  a  portion,  at  other 
times  than  that  of  marriage,  and  the  presumption  against  double 
portions  will  then  arise.  For  instance,  if  a  subsequent  gift  be 
described  in  a  writing  as  a  portion,  or  if  an  advancement  be  made 
not  evidenced  by  writing,  evidence,  as  will  hereafter  be  more  fully 
shown,  is  admissible  to  show  the  nature  of  the  transaction  ;  but  the 

(a)  Per  Lindley,  L.J.,  in  Be  Lacon,  (/)  Pym  v.  Lockyer,  5  My.  &  C.  29, 
(1891)  2  Ch.  490.  and  see  also  Kirk  v.  Eddowes,  3  Ha. 

(b)  Per  Boiven,  L.J.,  in  Montagu  v.  509  ;  Montague  v.  M.,  15  B.  565  ; 
Earl  of  Sandwich,  ?3  C.  D.  544.  Hopwood  v.  H.,  7  H.  L.  Cas.  728  ;  Re 

(c)  Booke  v.  Allen,   2  Russ.  &  M.  Pollock,  28  C.  D.  552. 

270;  Powis  v.  Mansfield,  3  My.   &  C.  (g)  Watson  v.  W.,  33  B.  576. 

359  ;  Watson  v.  W.,  33  B.  574,  and  see  (h)  Stevenson  v.  Masson,  17  Eq.  78  ; 

infra,  p.  388.  Leighton  v.  L.,  18  Eq.  458,  468 ;  Kirk 

(d)  Be  Lacon,  (1891)  2  Ch.  482.  v.  Eddowes,  3  Ha.  509. 

(e)  See  infra,  p.  382. 
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Court  will  not  add  up  small  sums  which  a  parent  may  give  to  a 
child,  to  show  they  were  intended  as  a  portion  (a). 

So  also  a  legacy  by  a  parent  or  a  person  in  loco  parentis  is  not 
satisfied  by  occasional  small  gifts  in  the  testator's  lifetime  (b)  ;  and  a 
sum  of  money  given  by  a  father  to  his  daughter  for  a  wedding  outfit 
and  a  wedding  trip  has  been  held  not  to  be  an  ademption  of  a 
legacy  (c). 

As  to  what  is  an  advancement  by  portion  within  the  meaning  of 
sect.  5  of  the  Statute  of  Distributions  (22  &  23  Car.  2,  c.   10),  see 

note  (d). 

What  circumstances  will  repel  the  presumption. — So  strong 
is  the  leaning  or  presumption  against  double  portions,  that  it  will 
not,  as  observed  by  Lord  Eldon  in  Ex  p.  Pye,  be  repelled,  "  though 
there  may  be  slight  circumstances  of  difference  between  the 
advance  and  the  portion."  Thus,  the  presumption  will  not  be 
repelled  by  the  circumstance  of  the  portion  or  legacy  being  payable 
at  different  times  (e)  ;  nor  by  the  circumstance  that  the  limitations 
of  the  portion  under  the  will  are  very  different  from  the  limitations 
in  the  settlement  (/).  A  bequest  of  a  sum  of  money  absolutely 
is  adeemed  by  the  settlement  of  that  or  a  larger  amount  on  the 
marriage* of  the  child;  if  a  smaller  amount  is  settled  it  is  an 
ademption  pro  tanto  (g). 

The  result  will  be  the  same  if,  after  a  parent  has  given  a  legacy 
to  a  daughter  absolutely,  he  afterwards  on  her  marriage  settles  a  sum 
of  money  upon  her  and  the  children  of  the  marriage  (/i). 

(a)  See  Suisse   v.   Lowther,    2   Ha.  (e)  Hartopp     v.    H.,     17    V.    184; 

434  ;  Scholfield  v.   Heap,   27  B.    93  ;  Stevenson  v.  Masson,  17  Eq.  84. 

Nevin  v.   Drysdale,    4   Eq.    517,    -Re  (/)  Trimmer  v.  Bayne,  7  V.  508; 

Pollock,  28  C.  D.  552  ;  Lacon  v.  L.,  Monck   v.    M.,    1    Ball    &    B.    298  ; 

(1891)  2  Ch.  482.  Sheffield  v.  Coventry,   2  Buss.   &  M. 

(h)  Watson  v.  W.,   33  B.  574;    Re  317;  Piatt  v.  P.,  3  Si.   503;    Days  v. 

Peacock's  Estate,    14   Eq.    236,    240;  Boucher,  3   Y.    &    C.    Ex.    Ca.   411; 

but  see  Ferris  v.  Goodburn,  27  L.  J.  Powys  v.  Mansfield,  3  My.  &  C.   359, 

Ch.  (N.  S.)  574.  3"4  ;  Lord  Durham  v.  "Wharton,  3  CI. 

(c)  Ravenscroft  v.  Jones,  32  B.  669  ;  &  Fin.  146,  10  Bli.  (N.  S.)  526. 

33  L.  J.  Ch.  (N.  S.)  482 ;  4  De  G.  J.  (g)  Lord  Chichester  v.   Coventry,  2 

&  S.  224  ;  Hatfield  v.  Minet,  8  C.  D.  L.  R.  H.  L.  92 ;  see  also  Montefiore  v. 

136>  Guadalla,  1  De  G.  F.  &  J.  93  ;  Phillips 

(d)  Taylor  v.  T.,  20  Eq.  155  ;  Boyd  v.  P.,  34  B.  19 ;  Dawson  v.  D.,  4  Eq. 
v.  B.,  4  Eq.  305  ;  Edwards  v.  Freeman,  504  ;  Stevenson  v.  Masson,  17  Eq.  78  ; 
2  P.  "W.  435 ;  Re  Blockley,  29  C.  D.  Edgeworth  v.  Johnston,  11  Ir.  R.  Eq. 
250.     As  to  the  case  of  an  annuity,  see  326. 

Kirkcudbright  v.  K.,8  V.  51  ;  Hatfield  (h)  Lord  Chichester  v.  Coventry,  2 

v.  Minet,  8  C.  D.  136.  L.  R.  H.  L.  92. 
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Upon  the  same  principle  a  bequest  to  a  daughter  for  life,  with 
remainder  to  her  children,  will  be  adeemed  by  a  gift  to  the  daughter 
and  her  husband  made  subsequent  to  the  will  (a). 

But  it  seems  that  a  gift  by  the  will  of  a  father  to  a  child  for  life 
with  remainder  to  the  issue  of  such  child,  would  not  be  adeemed  by 
an  advance  to  the  child  made  long  before  the  will,  although  the  tes- 
tator, when  he  made  the  advance,  verbally  intimated  that  his  inten- 
tion was  that  it  should  have  that  effect  (b). 

A  gift,  however,  of  a  sum  of  money  to  the  husband  of  a  daughter 
by  her  father  simpliciter,  after  the  marriage,  and  not  in  consequence 
of  any  promise  made  previous  to  the  marriage  taking  place,  will  not 
be  an  ademption  of  a  legacy  given  by  the  father  to  his  daughter  (c). 

A  sum  given  to  a  daughter's  husband  in  consideration  of  his 
makino-  on  his  marriage  a  settlement  upon  her  and  her  children,  will 
operate  as  an  ademption  of  a  legacy  to  the  daughter  (d). 

A  substitutionary  gift  to  issue  on  the  death  of  the  parent,  will 
not  be  satisfied  by  a  gift  to  the  parent  in  his  lifetime  (e). 

There  is  no  presumption  of  law  that  the  payment  of  a  sum  ot 
money  to  a  child  before  the  date  of  the  will  (even  by  a  father),  is  to 
go  against  a  legacy  to  that  child  (/)  ;  unless  there  be  a  contract  by 
the  child  that  it  shall  do  so  (g). 

A  legacy  which  has  been  adeemed  will  not  be  revived  by  a 
codicil  republishing  the  will  (h). 

The  presumption,  however,  of  satisfaction  being  intended,  may  be 
repelled  by  the  intrinsic  evidence  furnished  by  the  different  nat are 
of  the  gifts;  where,  for  instance,  the  testamentary  portion  and 
subsequent  advancement  are  not  ejusdem  generis,  Holmes  v.  H.  (i)  : 

(a)  Kirk  r.    Eddowes,    3   Ha.    509.       58. 

See  also  Carver  v.  Bowles,  2  Euss.  &  (/)  Taylor    v.    Cartwright,  14  Eq. 

M.  301  ;  Belacour  v.  Ereeman,  2  Ir.  176;  Be  Eeacock's  Estate,  14  Eq.  236. 

Ch.  E.  633,  640.  (g)  Upton  v.  Prince,  Cas.  t.  Talbot, 

(b)  Taylor   v.    Cartwright,    14    Eq.  71  ;  Smith  v.  Crabtree,  6  C.  D.  591. 
167,  176.  (h)  Powys  v.  Mansfield,  3  My.  &  0. 

(c)  Eayenscroft  v.  Jones,  32  B.  669,  376 ;  Drinkwater  v.  Falconer,  2  V. 
670,  4  De  G.  J.  &  S.  224  ;  and  see  623;  Monck  v.  M.,  1  Ball  &  B.  298; 
M'Clure  r.  Evans,  29  B.  422  ;  but  see  Booker  v.  Allen,  2  Euss.  &  M.  270 ; 
Ferris  v.  Goodburn,  27  L.  J.  Ch.  Eoome  v.  B,,  3  Atk.  181 ;  Montague 
(N.  S.)  574.  v.  M.,  15  B.  565,  571. 

(d)  Lord  Durham  v.  Wharton,  3  CI.  (?)  Holmes  v.  H.,  1  Bro.  Ch.  555 ; 
&  Fin.  146  ;  Neyin  v.  Drysdale,  4  Eq.  Re  Lawes,  20  C.  D.  81,  where  Holmes  v. 
517.  H.  was  looked  upon  as  a  special  case; 

(e)  See  Eose  v.  Eogers,  39  L.  J.  lie  Pollock,  28  C.  D.  552;  Lacon  v.  L., 
Ch.  791 ;    Hewitt  v.  Jardine,  14  Eq.  (1891)  2  Ch.  4S7. 
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in  which  case  the  legacy  was  money  and  the  gift  stock-in-trade  (a). 
In  Re  Victors  (b),  North,  J.,  held  that  a  gift  of  a  share  of  residue 
contained  in  a  will  was  adeemed  by  the  gift  of  a  business  (part  of 
the  residue) ;  and  the  Judge  ordered  an  inquiry  as  to  the  value  of 
the  business  at  the  date  of  the  gift.  And  a  legacy  of  a  sum  of 
money  will  not  be  adeemed  by  an  allowance  of  an  annuity  (c).  So, 
also,  where  the  testamentary  portion  is  certain,  and  the  subsequent 
advancement  depends  upon  a  contingency,  the  presumption  of  satis- 
faction will  be  repelled  {d). 

But  where  the  advancement  was  voidable  only  upon  a  remote 
contingency,  and  which  was  considered  by  the  party  putting 
himself  in  loco  parentis  and  by  all  the  other  parties  as  equal 
to  an  absolute  estate,  Lord  Cottenham  held,  that  the  presumption 
against  double  portions  arose  (e). 

A  portion  by  settlement  will  be  a  satisfaction  according  to  the 
amount,  either   in   full  or   pro   tanto,  of  a  previous  bequest  of  a 

residue  (/). 

Although  in  the  case  of  an  ordinary  legacy  to  a  child  being 
adeemed,  all  the  residuary  legatees,  whether  children  or  strangers, 
take  the  benefit  of  the  ademption  (g)  ;  nevertheless  in  the  case  of 
residue  it  will  be  applied  only  between  children  against  a  child  in 
favour  of  a  child,  and  not  in  favour  of  a  stranger  (h). 

Although  a  legacy  given  to  a  child  is  limited  over  upon  a  contin- 
gency, it  has  been  held  to  be  adeemed  by  a  subsequent  advancement 
to  the  child  alone,  so  as  to  deprive  the  person  entitled  under  the 
limitation  over  of  all  benefit  (i). 

(a)  Davys  v.  Boucher,  3  Y.  &  C.  Ex.  Glengall,  2  H.  L.  Cas.  131 ;  Meinertz- 

Ca.  411 ;  but  see  the  remarks  of  Lord  hagen  v.  Walters,  20  W.  E.  (V.-C.  B.) 

Cottenham  on  Holmes  v.  H.,  in  Pym  505  ;  lb.  (L.  J.)  918  ;  7  Ch.  670;  Be 

v.  Lockyer,  5  My.  &  C.  48.  Peacock's  Estate,  14  Eq.  236  ;  Steven- 

(I)  37  C.  D.  525.  son  v-  Masson,   17  Eq.  84;  Keays  v. 

(c)  Watson  v.  W.,  33  B.  574.  Gilmore,  8  Ir.  B.  Eq.  290. 

(d)  Spinks  v.  Bobins,  2  Atk.  493 ;  (g)  Kirk  v.  Eddowes,  3  Ha.  509. 
Crompton  v.  Sale,  2  P.  W.  553.  {h)  Montefiore  v.  Guadalla,  1  De  G. 

(e)  Powys  v.  Mansfield,  3  My.  &  C.  F.  &  J.  93  ;  Meinertzhagen  v.  Walters, 

359,  374.  7  Ch-  67°- 

(/)  Scbolfield  v.  Heap,  27   B.  93 ;  (i)  Twining  v.  Powell,  2  Coll.  262  ; 

Beckton  v.  Barton,  27  B.  99;  Monte-  Dawson  v.  D.,  4  Eq.   504;  Cooper  v. 

fiore  v.  Guadalla,  1  De  G.  F.  &  J.  93 ;  Macdonald,  16  Eq.  258. 
and  see  Lady  Thynne  v.  The  Earl  of 
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3.  The  Satisfaction  of  a  Portion  by  a  Legacy. 

Upon  this  subject,  the  rule  is,  that  wherever  a  legacy  given  by  a 
parent,  or  a  person  standing  in  loco  parentis,  is  as  great  as,  or 
greater  than,  a  portion  or  provision  previously  secured  to  the 
feo'atee  upon  marriage  or  otherwise,  then  from  the  strong  inclination 
of°  Courts  of  Equity  against  double  portions,  a  presumption  arises 
that  the  legacy  was  intended  by  the  testator  as  a  complete  satis- 
faction (a). 

The  second  provision  may  be  by  subsequent  settlement  as  well  as 
by  will  (b).  The  presumption  of  satisfaction  less  readily  arises 
in  the  instance  of  gifts  by  two  deeds  than  in  cases  where  the 
second  gift  is  by  will  (c).  If  the  legacy  is  not  so  great  as  the 
portion  or  provision,  a  presumption  arises  that  it  was  intended  as  a 
satisfaction  pro  tanto  (d). 

The  bequest,  moreover,  of  the  whole  or  part  of  a  residue  will, 
according  to  its  amount,  be  presumed  either  a  satisfaction  of  a 
portion  in  full,  or  pro  tanto  (e). 

A  provision  by  will  may  satisfy  one  part  of  a  covenant  without 
satisfying  other  parts  of  it ;  for  instance,  if  a  father  on  the  marriage 
of  his  daughter,  should  settle  10,000/.  on  her  for  life,.remainder  to 
the  children  of  the  marriage,  a  bequest  of  10,000/,  to  that  daughter 
would  satisfy  her  life  interest  in  the  10,000/.,  but  would  not  satisfy 
or  touch  the  interests  of  her  children  (/). 

So  a  provision  for  a  son  by  will  may  be  held  a  satisfaction  for  the 
interest  he  may  take  under  a  covenant  by  his  father  on  his  marriage, 
and  he  will  consequently  be  put  to  his  election,  although  the  pro- 
fa)  Bruen  v.  B.,  2  Yern.  439  ;  Moul-  (fc)  Jesson  v.  J.,  2  Vern.  255  ;  Davis 
son  v.  M.,  1  Bro.  Ch.  82  ;  Copley  v.  v.  Chambers,  7  De  G.  M.  &  G.  386. 
C,  1  P.  W.  147  ;  Ackworth  v.  A.,  (c)  Palmer  v.  Newell,  20  B.  40,  per 
1  Bro.  Ch.  307,  n.;  Byde  v.  B.,  1  Bro.  RomiUy,  M.E.;  Eicbman  v.  Morgan,  1 
Cb.  308,  n. ;  S.  C,  2  Eden,  19,  1  Bro.  Cb.  63,  2  Bro.  Cb.  394 ;  Ben- 
Cox,  44  ;  Duke  of  Somerset  v.  Duchess  gough  v.  Walker,  15  V.  507  ;  Campbell 
of  Somerset,    1    Bro.    Cb.    309,    n.  ;       v.  C,  1  Eq.  383. 

Finchv.  F.,  IV.  jun.  534;  Hincbcbffe  (d)  Warren  v.  TV.,  1  Bro.  Cb.  305; 

v.  H.,  3  "V.   516  ;    Sparkes  v.    Cator,       1  Cox,  41. 

3    V.    530  ;     Pole    v.    Lord  Somers,  (e)  Lady  Tbynne    v.  Tbe   Earl    of 

6  Y.  309  ;  Bengougb  v.  Walker,  15  V.       Grlengall,  2  H.  L.  Cas.  131. 
507  ;  and  see  Letbbridge  v.  Tburlow,  (/)  Per  Lord  Romilly,  M.E.,in  Lord 

15  B.  334;  Ferris  v.  Goodburn,  27  Chichester  v.  Coventry,  2  L.  E.  H.  L 
L.  J.  (N.  S.)  Cb.  574;  Bennett  v.  95;  Betbell  ?.-.  Abraham,  3  C.  D.  590 
Houldswortb,  6  C.  D.  671.  n.  ;  22  W.  E.  745. 
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vision  in  the  will  may  not  be  held  a  satisfaction  to  the  wife  and 
children  for  what  they  take  under  the  covenant  (a). 

So  also  if  in  such  a  case  the  bequest  had  been  to  the  children  of 
the  marriage,  omitting  the  parent,  that  may  be  a  satisfaction  to  them, 
but  is  no  satisfaction  of  the  covenant  to  the  parent  (b). 

Accordingly,  in  these  cases,  if  the  bequest  be  to  the  parent,  the 
parent  may  elect,  or  if  the  bequest  be  to  the  children  of  the  marriao-e 
alone,  the  children  may  elect  to  take  under  the  will  instead  of  taking 
under  the  covenant ;  but  this  cannot  affect  the  rights  of  the  other 
covenantees  who  take  no  interest  under  the  will  (c). 

And  since  Courts  of  Equity  lean  strongly  against  double  portions, 
as  in  the  preceding  class  of  cases,  considerable  differences  only  between 
the  settlement  and  the  will  are  considered  sufficient  to  repel  the 
presumption  of  satisfaction  ;  slight  variations,  for  instance,  between 
the  settlement  and  the  will,  as  to  the  times  of  the  payment  of  the 
portion  or  legacy,  or  between  the  limitations  in  the  settlement  and 
the  will,  are  not  sufficient  for  that  purpose  (d). 

Thus,  in  Montagu  v.  Eovrl  of  Sandwich  (e) :  A  father  on  the 
marriage  of  his  second  son,  by  deed  of  settlement  covenanted  to  pay 
him  an  annuity  of  1000£.  for  life,  and  to  charge  the  annuity  on  a 
sufficient  part  of  the  real  estate  he  might  die  seised  of.  The  father 
subsequently  made  his  will  by  which  he  devised  his  real  estate 
(subject  to  the  charges  and  incumbrances  thereon)  in  strict  settlement 
on  his  first  and  other  sons  in  tail  male ;  he  bequeathed  the  greater 
part  of  his  personal  estate  among  his  children,  giving  his  second  son 
legacies,  the  income  of  which  when  invested  would  be  considerablv 
more  than  1000Z.  a  year.  It  was  held  by  Cotton  and  Boiven,  L.JJ. 
(Fry,  L.J.,  dissentiente)  reversing  Pearson,  J.,  that  the  second  son 
was  not  entitled  to  both  the  annuity  and  the  bequests  under  the 
will,  as  the  words  "  subject  to  the  charges  and  incumbrances  thereon  " 
were  too  general  to  rebut  the  presumption  against  double  portions. 

And  where  the  covenant  in  a  settlement  is  to  make  a  payment 
on  the  widow's  death,  and  in  the  will  within  three  months  after 
her  death  (/) ;  or  that  the  settlement  gives  a  power  to  the 
husband  and  wife  jointly,  whereas   the   will   gives   it    to  the  wife 

(a)  M'Carogher  v.  Whieldon,  3  (c)  Lord  Chichester  v.  Coventry,  2 
L.  E.  Eq.  236  ;  see  also  Bennett  v.  L.  E.  H.  L.  92  ;  and  see  infra,  p.  391. 
Houldsworth,  6  C.  D.  671.                               (<l)  Weall  v.  Eice,  2  E.  &  M.,  p.  268. 

(b)  Lord    Chichester    v.    Coventry,  (e)  32  C.  D.  525. 

2  L.  E.  H.  L.  92  ;  see  also  Mayd  v.  (/)  Sparkes  v.  Cator,  3  V.  530 ;  Cop- 
Field,  3  C.  D.  5S7;  Campbell  v.  C,  ley  v.  C,  1  P.  W.  146;  Bethel  v. 
1  Eq.  383.  Abraham,  22  W.  E.  745. 
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alone  (a)  ;  that  the  settlement  provides  for  children  dying  before 
their  portions  are  payable  while  the  will  does  not  do  so  (6) ;  or  that 
the  settlement  is  upon  the  children  of  a  daughter  by  a  particular 
marriage,  whilst  the  provision  by  the  will  is  for  all  the  children  (c)  ; 
or  that  a  covenant  gives  the  husband  a  first  life  interest,  whereas  the 
will  gives  it  to  the  wife  (d) ;  nor  will  the  fact  that  an  absolute  life 
interest  is  given  to  the  husband  under  a  settlement,  and  a  life 
interest  determinable  on  bankruptcy  or  alienation  under  the  will  (e)  ; 
nor  will  the  fact  that  while  the  settlement  gives  a  remainder  in  tail 
to  children,  while  the  will  gives  them  a  remainder  in  fee  (/)  ;  nor 
will  the  restraint  upon  anticipation  in  the  latter  instrument  be  a 
sufficient  difference  to  rebut  the  presumption  of  satisfaction. 

It  has  even  been  held  that  where  the  settlement  gave  a  second  life 
interest  to  the  husband,  the  omission  of  the  life  interest  of  the 
husband  in  the  will  was  not  sufficient  to  rebut  the  presumption  (g). 

The  presumption,  however,  of  satisfaction  being  intended,  may,  as 
in  the  former  class  of  cases,  be  repelled  by  intrinsic  evidence,  showing 
the  intention  of  the  parent  in  favour  of  double  portions  (/t),  which 
may  also  be  sufficiently  indicated  from  the  different  nature  of  the 
gifts.  For  instance,  where  the  portion  is  vested  and  the  legacy  is 
contingent,  the  presumption  will  be  repelled  :  for  it  would  be  hard 
to  say,  that  a  mere  contingency  should  take  away  a  portion  absolutely 
vested  (i)  ;  or  where  the  husband  and  children  of  the  marriage  take 
an  interest  under  the  settlement,  but  nothing  under  the  will  (k). 

The  presumption  against  double  portions  will  be  more  easily 
repelled  in  the  present  class  of  cases,  where  the  settlement  precedes 
the  will,  than  in  the  former  class  of  cases,  where  the  will  precedes  the 
settlement,  especially  where  there  are  substantial  differences  between 
the  limitations  in  the  two  instruments  (I). 

(a)  Thynne  v.  Earl  of  Glengall,  2  (g)  Mayd  v.  Field,  3  C.  D.  587.  See 
H.  L.  Cas.  131  ;  Russell  v.  St.  Aubyn,  also  Sparkes  v.  Cator,  3  V.  530  ;  Weall 
2  C.  D.  398 ;  Eomaine  v.  Onslow,  24  v.  Eice,  2  Buss.  &  M.  251 ;  Earl  of 
W.  E.  899.  Glengall    v.  Barnard,    1    Keen,   769  ; 

(b)  Hinchcliffe  v.  H.,  3  V.  516.  S.  C.  nom.  Lady  Thynne  v.  Earl  of 

(c)  Thynne  v.  Earl  of  Glengall,   2  Glengall,  2  H.  L.  Cas.  131. 

H.  L.  Cas.  131;  Eussell  v.  St.  Aubyn,  (h)  Lethbridge   v.   Thurlow,    15  B. 

2  C. D.  398.  334. 

(d)  Eussell  v.  St.  Aubyn,  2  C.  D.  (t)  Bellasis  v.  Uthwatt,  1  Atk.  426 ; 
398;  Eomaine  v.  Onslow,  24  "W.  E.  Hanbuiy  v.H.,2Bro.  Ch.  352.  And  see 
899.  Pierce  v.  Locke,  2  Ir.  Ch.  E.  205,  215. 

(e)  Eussell  v.  St.  Aubyn,  2  C.  D.  (k)  Lord  Chichester  v.  Coventry,  2 
398.  L.  E.  H.  L.  71. 

(/)  Weall  v.  Eice,  2  Euss.  &M.  251.  (I)  Lord  Chichester  v.  Coventry,   2 
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A  covenant,  morover,  to  settle  on  the  daughter  a  fund  upon  such 
trusts  as  she,  with  the  consent  of  the  trustees,  should  appoint,  and  in 
default  in  trust  for  the  daughter  for  her  separate  use  for  life, 
remainder  to  her  husband  for  life,  remainder  to  the  children  of  the 
marriage,  remainder  to  the  husband  absolutely,  was  held  not  to  be 
satisfied  by  a  legacy  to  the  daughter  to  her  separate  use  for  life  with- 
out power  of  anticipation,  and  after  her  decease  to  such  of  her 
children  as  should  attain  twenty-one  years,  in  equal  shares («). 

So,  also,  where  the  gift  by  the  will  and  the  portion  are  not  ejusdem 
generis,  the  presumption  will  be  repelled.  Thus,  land  will  not  be 
presumed  to  be  intended  as  a  satisfaction  for  money,  nor  money  for 
land  (b). 

But  a  thing  not  ejusdem  generis  may  be  taken  in  satisfaction  of  a 
portion  :  where  the  father  enters  in  his  will  into  a  computation  of  the 
value  of  the  thing  given,  showing  it  to  be  as  great  or  greater  in  value 
than  the  portion,  the  presumption  of  satisfaction  arises.  Thus  in 
Bengough  v.  Walker  (c),  it  was  held  by  Grant,  M.R,  that  a  bequest 
by  a  testator  to  his  son  of  a  share  in  powder  works,  to  be  made  up  in 
value  to  10,0007.  charged  with  an  annuity  for  life  of  another  person, 
was  a  satisfaction  of  a  portion  of  2,0001.  to  which  the  son  was  entitled 
under  the  testator's  marriage  settlement  (d). 

Sometimes  a  settlement  contains  a  declaration  that  an  advance- 
ment by  the  parent,  in  his  lifetime,  shall  be  considered  in  part  or 
full  satisfaction  of  the  portion,  unless  the  contrary  is  expressly 
declared  by  some  writing.  In  such  cases  a  question  may  arise 
whether  a  legacy  by  will  shall  be  considered  as  an  advancement  in 
the  lifetime  of  the  parent.  It  has  been  decided  that  in  such  case 
a  legacy  will  not  be  held  a  satisfaction  of  the  portion  (e) ;  a  fortiori, 
the  share  of  a  parent's  property  under  his  intestacy  will  not  be  con- 
sidered as  an  advancement  in  his  lifetime  (/). 

L.  E.  H.  L.  71 ;    Montagu  v.  Earl  of  Goodfellow  v.  Burchett,  2  Vern.  298 ; 

Sandwich,  32  C.  D.  525  ;  Tussaud  v.  T.,  Eay  v.  Stanhope,  2  Ch.  E.  159 ;  Savile 

9  C.  D.  365  ;  Dawson  v.  D.,  4  Eq.  504 ;  v.  S.,  2  Atk.  458;  Grave  v.  Earl  of  Salis- 

M'Carogher  v.  Whieldon,  3  Eq.  236  ;  bury,  1  Bro.  Ch.  425 ;  Pierce  v.  Locke, 

Eussell  v.   St.  Aubyn,  2  C.  D.  398;  2  Ir.  Ch.  E.  205,  215. 

Paget  v.  Grenfell,  6  Eq.  7 ;  Cooper  v.  (c)  15  V.  507. 

Macdonald,     16    Eq.    258;    Keays    v.  (d)  Re  Lawes,  20  Ch.  D.  81,  but  see 

Gilmore,  8  Ir.  E.  Eq.  290 ;  Weall   v.  Re  Vickers,  37  C.  D.  525  ;  Re  Lacon, 

Eice,  2  E.  &  M.,  p.  268.  (1891)  2  Ch.  482. 

(a)  Re  Tussaud's  Estate,  Tussaud  v.  (e)  Cooper  v.  C,  8  Ch.  813;  Douglas 

T.,9C.  D.  363.  v.  Willis,  7  Ha.  310. 

(6)  Bellasis  v.  Uthwatt,  1  Atk.  428  ;  (/)  Twisden  v.  T.,  9  V.  413. 
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Where,  however,  the  declaration  in  the  settlement  is  more  exten- 
sive, as  where  it  was  provided  that  if  the  father  should  during  his 
lifetime,  or  at  the  time  of  his  death,  give  portions  or  provisions  in 
advancement  on  marriage  or  otherivise  (a)  ;  or  should  bestow  a  portion 
on  marriage,  or  otherwise  provide  for  (b)  ;  or  settle,  give,  or  advance 
on  marriage,  or  otherivise  (c),  a  bequest  may  amount  to  an  advance- 
ment within  the  meaning  of  the  settlement. 

Where  a  father,  having  power  to  appoint  to  a  child  out  of  a  portion 
fund,  himself  advances  the  money,  the  presumption  is  that  he  does  so 
for  the  benefit  of  the  children  interested  in  the  portion  fund,  and  not 
for  his  own  benefit  or  for  that  of  the  estate  (d). 

This  presumption,  however,  may  be  rebutted  by  evidence  of  a 
different  intention,  as,  for  example,  that  the  advance  was  made  in 
substitution  for  an  appointment  out  of  the  portion  fund  for  the 
purpose  of  giving  a  sum  in  cash  in  lieu  of  a  mere  charge  (e). 

All  the  contemporary  circumstances  are  admissible  in  evidence  of 
such  intention,  but  subsequent  declarations  are  not  admissible  (/). 

Although  according  to  the  law  of  Scotland  the  presumption  of 
satisfaction  of  a  portion  by  a  legacy  from  a  father  to  his  child  does 
not  arise,  it  will  do  so,  although  the  deed  by  which  the  portion  is 
covenanted  to  be  paid  is  Scotch,  if  the  will  by  which  the  legacy  is 
given  is  that  of  a  domiciled  Englishman  (g). 

4.  Satisfaction  or  Ademption  of   a  Legacy, 

(a)  given  by   a  person  in  Loco  Parentis, 

(b)  given  by  a  Person  not  in  the  Natural  or  Assumed  Relation 

of  Parent. 
Where  a  person  who  has  made  two  gifts  to  another,  in  such 
manner  as,  according  to  the  rules  laid  down  in  considering  the  two 
classes  of  cases  before  discussed,  would,  in  case  he  stood  towards  the 
donee  in  the  relation  of  parent,  raise  the  presumption  that  the  latter 
gift  was  intended  to  be  a  satisfaction  of  the  former,  the  question  often 
arises,  whether  the  donor,  although  not  standing  to  the  donee  in  that 
relation,  has  not,  by  his  conduct,  placed  himself  in  it,  or,  as  it  is 

(«)  Eichman  v.  Morgan,  1  Bro.  Ch.  (il)  Ford  v.   Tynte,   2   Hem.  &  M. 

63;  S.  C.  2  Bro.  Ch.  394,  nom.  Rickman  324;  Lee   v.  Head,  1  Kay  &  J.  620; 

v.  Morgan.  Noblett  v.  Litchfield,  7  Ir.  Ch.  575. 

'  (b)  Leake  v.  L.,  10  V.  477.  (e)  Ford  v.  Tynte,  2  Hem.  &  M.  324. 

(c)  Onslow   v.  Michell,   18  V.   490;  (/)  Ibid. 

Golding  v.  Haverfield,  13  Price,  593  ;  (g)  Campbell  v.  C,  1  Eq.  383;  John- 

Fazakerley  v.  Gellibrand,  6  Sm.  591.  stone  v.  Haviland,  (1896)  A.  C.  95. 
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usually  termed,  put  himself  in  loco  parentis ;  in  which  case,  as  before 
observed,  the  presumption  will  ai-ise  equally  as  in  the  case  of  a  parent. 

The  doctrine  of  ademption  of  legacies  founded  on  parental  or  quasi 
parental  relation  applies  also  to  cases  where  a  moral  obligation  other 
than  parental  or  quasi  parental  is  recognised  by  the  will :  lie 
Pollock  (a) ;  in  that  case  a  testatrix  by  her  will  bequeathed  to  a  niece 
of  her  deceased  husband,  500/.  with  these  words,  "  according  to 
the  wish  of  my  late  beloved  husband,"  and  she  afterwards,  in  her 
lifetime,  paid  300Z.  to  such  legatee  with  a  contemporaneous  entry  in 
her  diary  that  such  payment  was  a  legacy  from  the  "  legatee's  uncle 
John,"  and  it  was  held  by  the  C.  A.  that  the  presumption  was  that 
such  legacy  was  adeemed  to  the  extent  of  3001.  Lord  Selborne,  in 
that  case,  after  stating  that  the  law  is  that  if  a  legacy  appears  on  the 
face  of  the  will  to  be  bequeathed  though  to  a  stranger  for  a  particular 
purpose,  and  a  subsequent  gift  appears  by  proper  evidence  to  be  made  for 
the  same  purpose  a  similar  presumption  is  raised  prima  facie  in  favour 
of  ademption,  went  on  to  say  that,  "  To  constitute  a  particular  purpose 
within  the  meaning  of  that  doctrine  it  is  not  in  my  opinion  necessary 
that  some  special  use  or  application  of  the  money  by,  or  on  behalf  of 
the  legatee  (e.g.,  for  binding  him  an  apprentice,  purchasing  for  him  a 
house,  advancing  him  upon  marriage  or  the  like)  should  be  in  the 
testator's  view.  It  is  not  less  a  purpose  as  distinguished  from  a  mere 
motive  of  spontaneous  bounty  if  the  bequest  is  expressed  to  be  made 
in  fulfilment  of  some  moral  obligation  recognised  by  the  testator,  and 
originating  in  a  definite  rational  cause,  though  not  of  a  kind  which 
(unless  expressed)  the  law  would  have  recognised  or  would  have 
presumed  to  exist.  *  *  *  The  reasonable  presumption  is  the 
same,  namely,  that  as  the  purpose  of  both  gifts  was  to  fulfil  one  and 
the  same  antecedent,  obligation  or  duty,  a  double  fulfilment  was 
(presumably)  not  intended." 

The  question,  whether  a  person  has  or  not  put  himself  in  loco 
parentis,  must  be  decided  with  reference  to  his  meaning  to  put 
himself  in  that  position,  by  assuming  the  office  and  duty  of  the  parent 
to  make  provision  for  the  child,  and  parol  evidence  is  admissible  to 
prove  that  a  person  means  to  put  himself  in  loco  parentis,  and  upon 
proof  of  his  meaning  to  do  so,  parol  evidence  of  his  acts  and  declara- 
tions is  admissible  also  to  rebut  and  to  then  strengthen  the  presump- 
tion of  satisfaction  (6). 

(a)  28  C.  D.  552.  Fowkes  v.    Pascoe,    10   Ch.   343  ;    Re 

(b)  See  Powys  v.  Mansfield,  3  My.      Pollock,  supra. 
&  C.  359  ;  reversing  S.  C,  6  Si.  528  ; 
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Any  relation,  or  even  a  mere  stranger  in  no  way  related  to  another 
person,  may  be  held  to  have  meant  to  put  himself  in  loco  parentis 
towards  him  ;  but  mere  relationship,  however  near,  is  not  of  itself 
sufficient  to  show  that  a  person  means  to  put  himself  in  loco  parentis 
towards  another.  Thus,  neither  a  great  uncle,  uncle,  grandfather,  or 
putative  father,  is  from  his  mere  relationship,  to  be  considered  as  in 
loco  parentis,  unless  it  can  be  shown  that  he  meant  to  put  himself  in 
loco  parentis  with  reference  to  the  parent's  office  and  duty  of  making 
a  provision  for  his  child  (a). 

In  Re  Lawes  (b),  Jessel,  M.R.,  appeared  to  consider  that  from 
the  mere  fact  of  the  testator  being  the  putative  father,  he  stood  in 
loco  parentis  towards  his  natural  son,  but  in  that  case  the  putative 
father  brought  himself  within  the  rule  before  laid  down  by  making 
a  provision  for  his  natural  son. 

(b)  By  a  Person  not  being  in  the  Natural  or  Assumed  Relation  of 
Parent  towards  the  Legatee. 

Where  a  person,  not  being  in  the  natural  or  assumed  relation  of 
parent  towards  the  legatee,  gives  a  legacy  for  a  particular  purpose, 
and  afterwards  advances  money  for  the  same  purpose,  a  presumption 
arises  that  it  was  intended  as,  and  it  will  accordingly  be  held  to  be 
an  ademption  of  it.  "  The  presumption  arising  out  of  the  parental 
relation  do  not,  of  course,  extend  to  any  case  in  which  the  legatee  is 
a  stranger  to  that  relation.  But  numerous  authorities  have  deter- 
mined that,  if  a  legacy  appears  on  the  face  of  the  will  to  be  bequeathed 
(though  to  a  stranger)  for  a  particular  purpose,  and  a  subsequent  gift 
appears  by  proper  evidence  to  have  been  made  for  the  same  purpose, 
a  similar  presumption  is  raised  prima  facie  in  favour  of  ademption, 
and  it  is  clear  from  the  authorities  that  evidence  of  the  circumstances 
under  which  the  subsequent  gift  was  made  including  contemporaneous 
or  substantially  contemporaneous  declarations  of  the  donor  (whether 
communicated  to  the  donee  or  not,  may  be  admissible  in  such  a 
case  "  (c). 

(a)  Shudal  v.   Jekyll,    2   Atk.  516,  E.  Eq.  553. 

518 ;    Powell  v.  Cleaver,   2   Bro.  Ch.  (b)  20  C.  D.  86. 

517,  518;    Eoome  v.  E.,  3  Atk.  183;  (c)  Per  Selborne,  L.C.,  Be  Pollock, 

Perry  v.  Whitehead,  6  V.  547;  Grave  28  C.  D.  556;  Monck  v.  M.,  1  Ball  & 

r.  Salisbury,   1   Bro.  Ch.  425  ;  Ellis  v.  B.  303  ;  see  also  Eosewell  v.  Bennet,  3 

E.,  1  Sch.  &  L.  1  ;  Twining  v.  Powell,  Atk.  77,  and  the  observations  of  Lord 

2  Coll.   262 ;  and  Lyddon  v.  Ellison,  Cottenham,  2  My.  &  C.  377. 
19  B.  565,  572  ;  Curtin  v.  Evans,  9  Ir. 
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Where,  however,  the  purpose  for  which  a  legacy  is  given  by  such 
person  does  not  correspond  with  the  purpose  for  which  the  advance- 
ment is  made,  the  legacy,  as  is  laid  down  by  Lord  Eldon,  in  Ex  p. 
Pye,  will  not  be  adeemed  (a);  nor  where  the  legacy  and  advancement 
are  given  upon  different  contingencies  (b). 

5.  Election  in  cases  of  Satisfaction. 

Where,  as  in  the  first  class  of  cases,  the  first  provision  is  by  a  will,  it 
being  a  voluntary  and  revocable  instrument,  a  subsequent  advance 
will  be  an  ademption,  either  wholly  or  in  part,  without  reference  to 
the  wishes  of  the  person  advanced  ;  if,  however,  as  in  the  second  class 
of  cases,  the  first  provision  is  by  settlement  or  other  contract,  a 
subsequent  legacy,  considered  as  an  advancement,  will  raise  a  case  of 
election, — that  is  to  say,  the  legatee  may,  at  his  option,  take  either 
the  first  or  last  provision  (c). 

The  distinction  between  ademption  and  satisfaction  lies  in  this :  in 
ademption  the  former  benefit  is  given  by  a  will,  which  is  a  revocable 
instrument,  and  which  the  testator  can  alter  as  he  pleases,  and 
consequently  when  he  gives  benefits  by  a  deed  subsequently  to  the 
will,  he  may  either  by  express  words,  or  by  implication  of  law, 
substitute  a  second  gift  for  the  former,  which  he  has  the  power  of 
altering  at  his  pleasure.  Consequently,  in  this  case,  the  law  uses  the 
word  ademption,  because  the  bequest  or  devise  contained  in  the  will 
is  thereby  adeemed,  that  is,  taken  out  of  the  will.  But  when  a  father, 
on  the  marriage  of  a  child,  enters  into  a  covenant  to  settle  either 
land  or  money,  he  is  unable  to  adeem  or  alter  that  covenant,  and  if 
he  gives  benefits  by  his  will  to  the  same  objects,  and  he  either  states, 
or  the  law  raises  the  presumption,  that  this  is  to  be  in  satisfaction  of 
the  covenant,  he  necessarily  gives  the  objects  of  the  covenant  the 
right  to  elect  whether  they  will  take  under  the  covenant,  or  whether 
they  will  take  under  the  will  (d). 

The  doctrine  of  election  is  worked  out  in  this  manner.  Where  a 
person  takes  a  bequest  under  a  will,  which  is  held  to  be  a  satisfaction 
for  a  sum  of  money  payable   under  a  settlement,  he  must   elect 

(a)  Debeze  v.  Mann,  2  Bro.  Ch.  165,  ley  v.  0.,  1  P.  W.  147  ;  Finch  v.  F.,  1 
519  ;  Eobinson  v.  Whitley,  9  V.  577  ;  V.  jun.  534  ;  Hinchcliffe  v.  H.,  3  V. 
Eoonie  v.  E.,  3  Atk.  181.  516  ;  Pole  v.  Lord  Somers,  6  V.  309. 

(b)  Spinks  v.  Eobins,  2  Atk.  491;'  (d)  See  Lord  Chichester  v.  Coventry, 
Pankhurst  v.  Howell,  6  Ch.  136.  2  L.  E.  II.  L.  90.      See  "  Election," 

(c)  See  2  V.  jun.  465,  n.  (a) ;    Cop-  vol.  i.,  p.  416. 
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"between  the  bequest  and  the  gift.  If  he  elects  to  take  under  the 
will,  inasmuch  as  the  provision  by  the  will  is  a  substitution  for  the 
provision  by  the  settlement,  the  covenant  is  superseded,  and  is  not 
to  be  performed  at  all.  If,  on  the  other  hand,  he  elects  to  take 
under  the  settlement,  he  must,  to  the  extent  of  what  he  takes  there- 
under, give  up  what  is  bequeathed  to  him  by  the  will,  in  order  to 
compensate  those  who  are  disappointed  by  his  election  (a). 

As  to  election  by  a  married  woman,  see  Lady  Thynne  v.  Earl  of 
Glengall  (b) ;  and  as  to  the  doctrine  generally,  see  ante.  vol.  i.,  p.  416. 

6.  The  Admission  of  Extrinsic  Evidence. 

Although  extrinsic  evidence  cannot  be  admitted  to  alter,  add  to, 
or  vary  a  written  instrument,  or  to  prove  with  what  intention  it  was 
executed,  it  seems  to  be  clear  that,  where  a  transaction  takes  place, 
not  evidenced  by  writing,  which,  if  so  evidenced,  Avould  raise  a 
presumption  that  satisfaction  of  a  former  gift  by  will  was  intended, 
parol  evidence  is  admissible  to  prove  what  the  transaction  really  was. 
Thus,  in  Hoskins  v.  Hoskins  (c),  the  father,  after  giving  750£.  to  his 
son  by  will,  purchased  a  cornetcy  for  him  for  6501.  Evidence  was 
admitted  to  show  that  this  was  intended  as  a  satisfaction  pro  tanto. 

Where,  however,  there  are  two  written  instruments,  and  from  the 
relationship  between  the  author  of  the  instruments  and  the  party 
claiming  under  them  (as  in  the  actual  or  assumed  relation  of  parent 
and  child),  the  law  raises  the  presumption  that  a  gift  contained  in 
the  second  instrument  is  intended  to  be  in  satisfaction  of  a  gift  by 
an  instrument  of  earlier  date,  evidence  may  be  gone  into  to  show 
that  such  presumption  is  not  in  accordance  with  the  intention  of  the 
author  of  the  gift  :  and  where  evidence  is  admissible  for  that 
purpose,  counter  evidence  is  also  admissible  (d).  But  if  on  the 
construction  of  the  second  instrument  it  is  clear  that  the  second 
gift  was  or  was  not  a  satisfaction  of  the  first,  parol  evidence  cannot 
be  admitted  to  show  the  intention  (e).  So,  too,  if  the  second 
instrument  in  terms  adeem  the  gift  by  the  first,  parol  evidence  is  not 
admissible  (/). 

(a)  M'Carogher  v.  Whieldon,  3  Eq.,  165,  519  ;  Ellison  v.  Cookson,  3  Bro. 

236  ;  see  Lewis  v.  L.,  11  Ir.  Eq.  110.  Ch.  61  ;  Trimmer  v.  Bayne,  7  V.  508, 

(&)  2  H.  L.  Cas.  118.  615;    Curtin   v.  Evans,   9  Ir.   E.  Eq. 

(c)  Pr.  Ch.  263 ;  Kirk  v.  Eddowes,  553. 

Ha.  509  ;   lie  Pollock,  28  C.  D.  556 :  (e)  Hall  v.  HiU,  1  Dr.  &  W.  D.  94  ; 

see  Twining  v.  Powell,  2  Coll.  263.  Be  Tussaud's  Estate,  9  C.  D.  373. 

(d)  See  Debeze  v.  Mann,  2  Bro.  Ch.  (/)  Kirk  v.  Eddowes,  3  Ha.  509. 
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And  the  rules  as  to  the  admission  of  evidence  are  the  same 
whether  the  deed  or  the  will  was  executed  first  (a). 

But  in  such  cases,  it  is  well  observed  by  Wigram,  V.-U  the 
evidence  is  not  admitted  on  either  side,  for  the  purpose  of  proving  in 
the  first  instance,  with  what  intent  either  writing  was  made,  but  tor 
the  purpose  only  of  ascertaining  whether  the  presumption  which  the 
law  has  raised  be  well  or  ill  founded  "  (6). 

7.  The  Satisfaction  of  a  Debt  by  a  Legacy. 

The  general  rule,  as  laid  down  in  Talbot  v.  Dulce  of  Shrewsbury, 
is  "  that  if  one,  being  indebted  to  another  in  a  sum  of  money,  does 
by  his  will  give  him  a  sum  of  money  as  great  as,  or  greater  than,  the 
debt,  without  taking  any  notice  at  all  of  the  debt,  this  shall,  never- 
theless, be  in  satisfaction  of  the  debt,  so  that  he  shall  not  have  both 
the  debt  and  the  legacy  "  (c). 

It  is  a  rule  which  has  long  prevailed,  but  which  has  met  with  the 
disapproval  of  eminent  judges  (d)  :  it  is  founded  on  the  maxim, 
"Debitor  non  presumitur  donare"  Even  though  the  debt  be 
discharged  by  the  testator  in  his  lifetime,  it  has  been  held  that  a 
legacy  of  the  same  amount  is  not  payable  on  the  ground  that  the 
presumption  of  law  put  the  matter  in  the  same  position  as  if  it  had 
been  stated  in  the  will,  that  the  legacy  was  to  pay  the  debt,  and 
that,  consequently,  the  testator  having  paid  the  debt,  his  estate  is 
relieved  from  payment  of  the  legacy  (e). 

There  is,  in  fact,  in  this  class  of  cases  a  leaning  against,  as  in  the 
two  former  classes  of  cases  a  leaning  in  favour  of,  the  presumption 
of  satisfaction,  and  the  Court  lays  hold  of  minute  circumstances  to 
take  a  case  out  of  the  rule  (/).  Thus,  where  the  legacy  is  of  less 
amount  than  the  debt,  the  presumption  is,  that  it  was  not  intended 

(a)  Be  Tussaud's  Estate,  Tussaud  v.  Thynne   v.  The   Earl  of   Glengall,    2 

Tussaud,  9  0.  D.  373.  H.  L.  Cas.  153  ;  Richardson  v.  Greese, 

lb)  3     Ha.    517.       See  Palmer    v.  3  Atk.  65. 

Newell,  20  B.  39.  (0  ^  Fletcher,  38  C.  D.  373. 

(c)  See  also  Brown  v.  Dawson,   Pr.  (/)  Matthews    v.  M.,    2    V.    63o  ; 

Ch   240  •  Fowler  v.  E.,  3  P.  W.   353;  Clarke    v.    Sewell,  3  Atk.  96  ;  Haynes 

Richardson    v.    Greese,    3    Atk.    68;  v.   Mico,    1    Bro.    Ch.    W    *■""* 

Gaynon  v.  Wood,  1   Dick.   331 ;  Ben-  v.     Falkener,     1      Bro.      Ch.      Uo , 

Neheinias,  4  De  G.  &  Sm.  S.  C.  1  Cox,  37  ;  Adams  v.  Lavender, 


susan  v. 


381  ;  Shadbolt  v.  Vanderplank,  29  B.  1  M'Cl.  &  Y.,  Exch     41  ;  Smith  v .  S 

405  ;  Atkinson  v.  Littlewood,  18  Eq.  3  Gif.  121 ;  Hales  r.  Darell,  6  B.  324, 

-o5  '  and  cases  there  cited. 
(d)  Fowler  v.  F.,  3  P.  W.  354  ;  Lady 
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to  be  given  in  lieu  of  it ;  it  will,  therefore,  not  be  considered  a  satis- 
faction, even  pro  tanto,  as  in  the  two  former  classes  of  cases  of 
satisfaction  (a),  unless  by  special  arrangement  with  the  creditor  (b). 

So  if  the  debt  is  a  first  charge  and  the  legacy  not  (c),  or  if  the  debt 
is  to  the  separate  use  the  legacy  not  (d). 

So,  also,  the  presumption  of  satisfaction  being  intended,  will  be 
repelled  where  the  legacy,  though  in  amount  equal  to  or  greater  than 
the  debt,  is  payable  at  a  different  time,  so  as  not  to  be  equally 
advantageous  to  the  legatee  as  the  payment  of  the  debt  (e)  ;  and 
perhaps  even  where  the  legacy  is  payable  to  different  trustees  (/). 

An  annuity  payable  by  half-yearly  payments  under  a  covenant  is 
not  satisfied  by  an  annuity  given  by  will  and  where  it  does  not 
therefore  become  payable  until  a  year  after  the  testator's  death  (g). 

So  a  legacy  of  400?.,  as  to  which  no  time  of  payment  was  fixed  by 
the  testator,  was  held  not  to  be  in  satisfaction  of  a  debt  of  3002. 
payable  to  the  legatee  by  the  testator  within  three  months  of  his 
death  (h). 

Sums,  moreover,  held  in  trust  for  a  tenant  for  life,  are  not  satisfied 
by  absolute  legacies  to  the  tenant  for  life  of  the  same  amounts  (i). 

The  presumption  will  also  be  repelled  where  the  legacy  and  debt 
are  of  a  different  nature,  either  with  reference  to  the  subjects  them- 
selves, or  with  respect  to  the  interest  given  :  see  Eastwood  v.  Vinke  {h), 
where  it  was  held,  that  as  money  and  lands  were  things  of  a  different 
nature,  the  one  should  not  be  taken  in  satisfaction  of  the  other  (I). 
So  also,  where  the  interest  given  is  of  a  different  nature  or  not 
co-extensive  with  the  debt.  Thus,  a  gift  of  a  residue  of  real  and 
personal  estate  for  life  was  held  not  to  be  a  satisfaction  for  a  sum  of 
''money  to  be  laid  out  in  lands  and  conveyed  to  a  person  in  fee  (m). 

(a)  Cranmer's  Case,  2  Salk.  508;  (g)  Be  Dowse,  Dowse  v.  Glass,  50 
Atkinson  v.  Webb,  2  Vern.  478  ;  East-      L.  J.  Ch.  285. 

wood  v.  Yinke,  2    P.    W.    614,    617;  (h)  Horlock,  (1895)  1  Ch.  516. 

Minuel   v.  Sarazine,  Mos.  295 ;   Gra-  (i)  Fairer  v.  Park,  3  C.  D.  309. 

ham  v.  G.,  1  V.  263.  (k)  2  P.  W.  614. 

(b)  Hammond  v.  Smith,  33  B.  452.  (I)  See  also  Forsight  v.  Grant,  1  V. 

(c)  Hales  v.  Darell,  3  B.  325.  jun.  298  ;  Bichardson  v.  Elphinstone, 

(d)  Bartlett  v.  Gillard,  3  Buss.  149;  2  V.  jun.  463 ;  Byde  v.  B.,  1  Cox,  49 
Bowe  v.  B.,  2  De  G.  &  Sm.  294;  Bartlett  v.  Gillard,  3  Buss.  149 
Fourdrin  v.  Gowdey,  3  My.  &  K.  409.  Fourdrin  v.  Gowdey,  3  My.  &  K.  409 

(e)  Atkinson  v.  Webb,  Pr.  Ch.  236  ;  Bowe  v.  B.,  2  De  G.  &  Sm.  294 
Nicholls  v.  Judson,  2  Atk.  300 ;  Hales  Edmunds  v.  Low,  3  Kay  &  J.  318 
v.  Darell,  3  B.  324,  332  ;  Charlton  v.  Fairer  v.  Park,  3  C.  D.  309. 

West,  30  B.  124,  127  ;  Fairer  v.  Park,  (>n)  Alleyn  v.  A.,  2  V.  37  ;  Barret  v. 

3  C.  D.  309.  Beckford,  1  V.  519. 

(/)  Pinchinv.Simms,  30  B.  119,120. 
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So,  also,  where  there  is  a  particular  motive  assigned  for  the  gift,  it 
will  not  be  presumed  to  be  a  satisfaction  for  a  debt  (a). 

The  presumption  will  not  be  raised  where  the  debt  of  the  testator 
was  contracted  subsequently  to  the  making  of  the  will ;  for  he  could 
have  had  no  intention  of  making  any  satisfaction  for  that  which  was 
not  in  existence  (b). 

Where  the  legacy  is  contingent  or  uncertain,  whether  it  be  given 
upon  the  happening  of  a  contingency,  as  in  Crompton  v.  Sale  (c),  or  is 
in  itself  of  an  uncertain  or  fluctuating  nature,  as  a  gift  of  the  whole  or 
a  part  of  the  testator's  residuary  estate,  even  though  it  should  prove 
greater  in  amount  than  the  debt,  it  will  not  be  held  to  be  a  satis- 
faction of  it  (d). 

The  result  will  be  the  same,  if  the  debt  itself  is  contingent  or 
uncertain,  as  a  debt  upon  an  open  and  running  account  (e),  or  upon  a 
negotiable  bill  of  exchange  which  may  be  indorsed  over  to  another 

person  (/).  .        ,  , 

But  the  presumption  that  a  debt  is  intended  to  be  satisfied  by  a 
legacy  will  not  be  rebutted  by  the  circumstance  that  the  debt  is 
liable  to  decrease  ;  where,  for  instance,  the  debt  was  in  respect  of 
deposits  made  with  the  testator,  the  creditor  drawing  on  him  from 
time  to  time  in  respect  of  such  deposits  (g). 

Where,  as  in  Chancey's  Case,  selected  as  a  leading  authority  upon 
this  subject,  there  is  an  express  direction  in  the  will  for  payment  of 
debts  and  legacies,  the  Court  will  infer  that  it  was  the  intention  of 
the  testator  that  both  the  debt  and  the  legacy  should  be  paid  to  the 

creditor  (h).  .      .    ,        -n       j  u. 

But  not  where  the  charge  of  debts  and  legacies  is  by  will,  and  the 
debtor,  whose  debt  was  contracted  after  the  making  of  his  will,  by 
codicil  gives  an  equal  or  larger  legacy  to  the  creditor  (i). 
'   A  direction  to  pay  debts  alone  has  been  held  by  Wood,  V.-C,  not 

(a)  Mathews     v,    M.,    2    V.    635;  (/)  Carr  v.  Eastabrooke,  3  V.  561. 
Charlton  v.  West,  30  B.  124,  127.  (g)  Edmunds  v.  Low,  3  Kay  &   J. 

(b)  Cranmer's   Case,    2   Salk.    508  ;       318  ;  3  Gif.  263. 

Thomas    v.    Bennet,    2   P.   W.    343;  (h)  Eichardson  v.  Greese,  3  Atk.  6o  ; 

Plunkett  v.  Lewis,  3  Ha.  330  ;  and  see  Field  v.  Mostin,  Dick.  543  ;  Hales  v. 

1  Vict.  c.  26,  s.  24.  Darell,    3   B.    324,    332;    Jeffenes  v. 

(c)  2  P  W.  553.  Michell,  20  B.  15;  Hassell  v.  Hawkins, 
\d)  Devese'v.  Pontet,   1   Cox,  188;  4  Drew.  468.     Seealso  Lord  Chichester 

Barret  v.  Beckford,  1  V.  519;  Lady  v.  Coventry,  2  I,  E.  H .  L.  71. 
Thynne   v.   The  Earl  of   Glengall,    2  (t)  Gaynon     v.     Wood,    1     1.     W. 

H.  L.  Cas.  154.  409  n. 
(e)  Eawlings  v.  Powell,  1  P.  W.  297. 
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to  be  sufficient  to  rebut  the  presumption  of  satisfaction  (a).  But  the 
balance  of  authority  is  against  this  decision  (b),  and  in  Re  Huish  (c), 
Kay,  J.,  after  considering  the  cases,  decided  that  a  direction  by  a 
testator  in  a  codicil  that  alj  just  and  lawful  debts  should  be  paid,  was 
sufficient  to  exclude  the  presumption  of  satisfaction. 

A  question  has  been  raised  whether  a  testator  in  a  charge  of 
"  debts,"  includes  his  liability  on  a  bond  or  covenant  to  pay  a  sum  of 
money  after  his  decease.  In  the  case  of  Wathen  v.  Smith  (d),  a 
husband  covenanted  on  marriage  to  pay  to  his  wife  1,0007.  six 
months  after  his  death.  By  his  will  he  gave  her  1,00(U,  payable 
three  months  after  his  decease,  and  after  giving  certain  specific 
legacies,  he  directed  his  residue  to  be  applied  in  payment  of  all  his 
just  debts  and  legacies.  Leach,  V.-C,  held  that  the  legacy  must  be 
considered  as  a  performance  of  the  covenant. 

In  the  case,  however,  of  Cole  v.  Willard  (e),  the  authority  of 
Wathen  v.  Smith  is  impugned,  and  in  Re  Huish  (f)  it  was  cited  but 
not  followed.  In  the  last-mentioned  case  a  lady  gave  a  bond  to  her 
nephew,  to  whom  she  was  not  in  loco  parentis,  to  secure  the  pay- 
ment of  1,000Z.  within  twelve  months  of  her  death,  payable  on  an 
event  which  happened.  She  then  made  her  will,  by  which  she  gave 
him  different  benefits,  real  estate,  chattels,  and  a  legacy  of  3,000l. 
She  made  a  codicil  to  her  will,  in  which  she  said  she  wished  all  her 
just  and  lawful  debts  to  be  paid  at  once.  Kay,  J.,  held  that  the 
bond  was  not  satisfied  by  the  legacy,  but  that  both  were  payable  (g). 

Where  a  parent  gives  a  legacy  to  a  child  to  whom  lie  is  indebted. 
— It  appears  that  a  legacy  given  by  the  will  of  a  parent  to  a  child,  is 
uot  upon  any  different  footing  from  that  of  a  legacy  by  any  other 
person  as  a  satisfaction  of  a  debt  not  being  a  portion ;  therefore, 
where  a  father  owes  a  mere  debt  to  a  child,  a  subsequent  legacy  will 
not,  in  the  absence  of  intention,  express  or  implied,  be  considered  as 
a  satisfaction  of  the  debt,  unless  it  be  either  equal  to,  or  greater 
than,  the  debt  in  amount,  and  the  presumption  of  satisfaction  be  not 

(a)  Edmunds  v.  Low,  3  Kay  &  J.  remarks  thereon  in  Dawson  v.  D.,  4 
318,  321.  Eq.  504. 

(b)  Hales    v.    Darell,    3    B.    324 ;  (c)  43  C.  D.  p.  260. 
Jefieries  v.   Michell,  20  B.   15  ;  Cole          (d)  4  Madd.  325. 

r.  Willard,  25  B.  568,  573  ;  Pinchin  v.  (e)  25  B.  568. 

Simnis,  30  B.  119;  Charlton  v.  West,  (/)  43  C.  D.  260. 

lb.  124  ;  Atkinson  v.  Littlewood,  18  (</)  See  also  Atkinson  v.  Littlewood, 

Eq.  595.     See  also  Lord  Chichester  v.  18  Eq.  595. 

Coventry,  2  L.  B.  H.  L.  71,  and  the 


SATISFACTION    OF    A    DEBT    BY    A    LEGACY.  397 

Talbot  v.  Shrewsbury.— Chancey's  Case, 
repelled  by  any  of  those    slight    circumstances  which  will  take  a 
bequest  of  such  amount  to  a  stranger  out  of  the  general  rule  (a). 

The  same  remarks  apply  to  a  legacy  to  a  wife  to  whom  the  hus- 
band is  indebted  (b). 

And  the  rule  is  equally  applicable  where  the  debt  due  is  in  the 
shape  of  an  annuity,  and  an  annuity  is  subsequently  given  by  the 
will  of  the  debtor  to  the  annuitant  (c). 

Where  a  parent  in  his  lifetime  advances  a  child  to  whom  he  is 
indebted.— -Where,  moreover,  a  parent  is  indebted  to  a  child,  and  in 
his  lifetime  makes  an  advancement  to  the  child  upon  marriage,  or 
some  other  occasion,  of  a  portion  equal  to  or  exceeding  the  debt,  it 
will  prima  facie  be  considered  a  satisfaction  (d). 

In  Plunhett  v.  Lewis  (e),  a  trust  fund  to  which  a  father  was 
entitled  for  life,  and  his  son  and  daughter  in  remainder,  was  sold, 
and  the  proceeds,  amounting  to  11,445?.,  were  received  by  the  father. 
Subsequently,  on  the  marriage  of  the  daughter,  the  father  settled 
16,000i.  in  ready  money,  and  20,000J.  payable  six  months  after  his 
decease,  besides  lands.  It  was  held  by  Wigram,  V.C.,  that  the  claim 
of  the  daughter  against  the  father,  in  respect  of  her  share  of  the 
proceeds  ofthe  trust  fund,  must  be  presumed  to  be  satisfied  by  the 
settlement.  In  G nekton  v.  C.  (/),  a  somewhat  similar  case  to 
Plunkett  v.  Lewis,  it  was  held  in  the  C.  A.  on  the  facts  that  there 
was  no  satisfaction  (g). 

%  The  presumption  of  satisfaction  can  only  arise  where  the  person 
making  the  payment  is  himself  the  party  bound  to  pay,  or  is  the 
owner  of  the  estate  charged  with  the  payment  (h). 

A  debt  due  to  a  man  will  not  be  satisfied  by  a  legacy  to  his 
wife  (i).  And  a  debt  due  under  a  covenant  to  the  trustees  of  a 
settlement   will    not   be   satisfied   by   a   legacy   to   the    cestui   que 

trusts  (k). 

Extrinsic  evidence.— -Where  the  presumption  arises  merely  from 

(a)  Tolson   v.    Collins,    4   V.    483  ;  Farrant,  18  V.  8. 

Stocken  v.  S.,  4  Si.  152.  (e)  3  Ha.  316. 

(6)  Fowler  v.  F.,  3  P.  W.  353 ;  Cole  (/)  (1896)  1  Ch.  870. 

v.  Willard,    25  B.   568  ;  Atkinson   v.  {g)  See  also  Hardingham  v.  Thomas, 

Littlewood,   18  Eq.  595;    Wathen  v.  2  Drew.  353;  Be  Lawes,  20  C.  D.  81  ; 

Smith,  4  Madd.  325.  Beade  v.  E.,  9  L.  E.  Ir.  409. 

(c)  Atkinson  v.  Littlewood,   18  Eq.  (h)  Samuel  v.  Ward,  22  13.  347;  and 

595  •    but   see   Bartlett    v.   Gillard,  3  see  Douglas  v.  Willes,  7  Ha.  328. 

Buss.  149.  (i)  Hall  v.  Hill,   1  D.   &  War.  94, 

Id)  Wood  v.   Briant,    2   Atk.    521  ;  1  01.  &  Fin.  120. 

Seed  v.  Bradford,  1  V.   500  ;  Chave  v.  (ft)  Smith  v.  S.,  3  Gif.  263. 


398  SATISFACTION. 


Talbot  v.  Shrewsbury. — Chancey's  Case. 

the  fact  of  a  legacy  to  a  creditor  being  equal  to  or  greater  than  the 
amount  of  the  debt,  it  would  appear,  upon  principle,  that  evidence 
ought  to  be  admitted  to  rebut  the  presumption  ;  and  if  so,  evidence 
may,  on  the  other  hand,  be  admitted  to  fortify  it  (a).  However,  in 
Fowler  v.  F.  (b),  Lord  Talbot  refused  to  admit  parol  evidence ;  and 
this  case  appears  to  be  approved  of  by  Sir  Edward  Sugden,  in  Hall 
v.  Hill  (c).  It  is,  however,  submitted  that  the  evidence  ought  to 
have  been  admitted  in  that  case,  since,  as  the  case  is  reported,  it 
would  merely  have  been  admitted  for  the  purpose  of  rebutting  a 
presumption  of  law,  not  to  contradict  the  intention  of  the  testator  as 
appearing  by  the  will.  If,  indeed,  Lord  Talbot  considered  that  the 
intention  of  the  testator  appeared  on  the  face  of  the  will,  the  evidence 
was  rightly  rejected. 

In  Wallace  v.  Pomfret  (d),  Romilly,  M.R.,  rightly  admitting  that 
evidence  might  be  received  to  rebut  the  presumption  of  the  satisfac- 
tion of  a  debt  by  a  legacy,  where  there  was  no  expression  in  the  will 
showing  the  intention,  rightly  argued  also  that  there  was  no  instance 
of  admitting  evidence  where  the  testator  has  shown  his  intention  by 
words ;  Lord  Eldon,  nevertheless,  admitted  evidence  to  beat  down, 
not  a  mere  presumption  of  law,  "  but,"  as  he  says,  "  the  fair  inference 
from  the  written  context."  This  decision,  however,  is  contrary  to 
principle,  and  has  been  strongly  disapproved  of  in  Hall  v.  Hill  (e) ; 
in  which  case,  as  the  presumption  of  satisfaction  did  not  arise  on 
the  face  of  the  will,  Lord  Chancellor  Sugden  refused  to  admit  parol 
evidence  of  the  testator's  declaration,  showing  that  he  intended  the 
legacy  as  a  satisfaction. 

(a)  Phmkett  v.  Lewis,  3  Ha.  361.  (d)  11  V.  542. 

(6)  3  P.  W.  353.  (e)  1  D.   &  War.    122,  1  CI.  &.  Fin. 

(c)  See  1D.&W.  121,  1  CI.  &  Fin.  147. 
147. 


399 


LECHMEEE  v.   LADY  LECHMERE. 

1735.     Cas.  t.  Talbot  26. 


Implied  Satisfaction  of  a  Covenant  to  Purchase  and  Settle  an  Estate. 
By  marriage  articles,  Lord  L.  covenanted  to  lay  out  30,000/.  within 
one  year  after  the  marriage,  in  the  purchase  of  freehold  lands,  in  fee 
simple  in  possession,  in  the  South  part  of  Great  Britain,  with  the 
consent  of  trustees  ;  the  lands,  when  purchased,  to  be  settled  upon 
Lord  L.  for  life,  and  after  his  death,  to  pay  a  jointure  to  his  intended 
wife,  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail, 
remainder  to  Trustees  for  500  years,  to  raise  portions  for  daughters, 
remainder  to  Lord  L.,  his  heirs  and  assigns  for  ever.  The  term  to  be 
void  if  there  were  no  daughters,  and  until  the  30,000/.  should  be  laid 
out  in  lands,  interest  was  to  be  paid  for  the  same,  after  the  rate  of  5/. 
per  cent,  per  annum,  unto  the  persons  entitled  to  the  rents  and  profits 
of  the  lands,  when  purchased. 

Lord  L.  was  seised  of  some  lands  in  fee  at  the  time  of  his  marriage. 
And  after  his  marriage,  he  purchased  some  estates  for  lives,  rever- 
sionary estates  in  fee,  expectant  on  lives.  Lord  L.  also  purchased, 
after  the  marriage  but  not  within  one  year,  or  with  the  consent  of  the 
trustees,  several  estates  in  fee  simple  in  possession,  which  were  never 
settled  according  to  the  covenant.  Lord  L.  died  intestate  and  without 
issue,  leaving  considerable  real  estate  to  descend  upon  his  heir  at  law. 
Upon  a  bill  filed  by  the  heir  at  law  against  Lord  L.'s  widow,  who  took 
out  administration  : 

Held,  first,  affirming  the  decision  of  the  Court  below,  that  the 
money, 'agreed  by  the  articles  to  be  laid  out  in  land,  ought  to  be 
taken  as  land,  and  go  to  the  heir.  And  that  there  was  no  difference 
where  the  money  thus  agreed  to  be  laid  out  and  settled,  was  deposited 
in  the  hands  of  trustees,  and  where  it  remained  in  the  hands  of  the 
covenantor,  the  agreement  binding  in  both  cases,  and  making  it  as 

land. 

Held,  also,  that  the  purchases  made  before  the  covenant  could  not 
go  in  performance  of  the  subsequent  covenant,  as  they  could  not  have 
been  so  intended. 
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Held  likewise,  that  the  estates  for  lives,  and  reversionary  estates  in 
fee,  expectant  on  lives,  purchased  after  the  marriage,  could  not  go  in 
performance  of  the  covenant,  not  being  estates  in  fee  simple  in  posses- 
sion within  the  meaning  of  the  covenant. 

But  held,  reversing  the  decision  of  the  Court  below,  that  the  pur- 
chases of  land  in  fee  simple  made  after  the  marriage,  though  made 
without  the  consent  of  the  trustees,  and  though  not  purchased  within 
a  year  after  the  marriage,  or  settled,  must  be  intended  to  have  been 
made  in  part  performance  of  the  covenant  to  lay  out  30,000?. 

The  late  Lord  Lechmere,  upon  his  marriage  with  the  Lady  Eliza- 
beth Howard,  daughter  to  the  Earl  of  Carlisle,  and  in  consideration 
of  6,000?.  portion,  by  marriage  articles  dated  the  30th  April,  1719, 
covenanted  with  the  Earl  of  Carlisle  and  the  Lord  Morpeth,  his  son, 
to  lay  out,  within  one  year  after  the  marriage,  the  said  sum  of 
6,000?.,  and  likewise  the  further  sum  of  24,000?.  in  the  purchase, 
with  the  consent  of  the  Earl  of  Carlisle  and  Lord  Morpeth,  of  free- 
hold lands  in  possession,  in  the  south  part  of  Great  Britain,  and 
which  were  to  be  settled  upon  the  Lord  Lechmere  himself  for  life, 
without  impeachment  of  waste,  remainder  to  trustees  and  their  heirs 
during  the  life  of  the  Lord  Lechmere,  to  preserve  contingent  re- 
mainders, remainder  for  so  much  as  would  amount  to  800?.  per 
annum  to  the  Lady  Lechmere,  for  her  jointure,  remainder  of  the 
whole  to  the  first  and  other  sons  of  the  marriage,  in  tail  male, 
remainder  to  the  trustees  for  500  years,  for  the  raising  a  portion  or 
portions  for  the  daughter  or  daughters  of  the  marriage,  remainder  to- 
the  Lord  Lechmere,  his  heirs  and  assigns  for  ever:  But  if  there 
should  be  no  daughters,  that  the  said  term  was  to  cease  for  the 
benefit  of  the  Lord  Lechmere,  his  heirs  and  assigns  for  ever.  And 
the  said  Lord  Lechmere  further  covenanted  that  until  the  said 
30,000?.  should  be  laid  out  in  lands  as  aforesaid  there  should  be  paid 
interest  for  the  same  after  the  rate  of  51.  per  cent,  unto  the  person* 
entitled  to  the  rents  and  profits  of  the  lands  when  purchased. 

The  marriage  took  effect,  and  Lord  Carlisle  paid  4,000?.,  part  of 
the  portion,  to  Lord  Lechmere,  and  gave  his  bond  for  the  remaining 
2,000?.,  which  had  also  been  paid  to  the  defendant,  Lady  Lechmere. 

The  Lord  Lechmere  was  seised  of  some  lands  in  fee  at  the  time 
of  his  marriage  of  about  300?,  per  annum. 

The  Lord  Lechmere,  after  his  marriage,  purchased  several  estates 
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in  fee  simple  in  possession  of  about  5001.  per  annum,  and  contracted 
for  the  purchase  of  some  estates  in  fee  in  possession,  but  none  of 
which  were  ever  settled  according  to  the  covenant ;  he  also  purchased 
several  terms,  estates  for  life,  and  reversionary  estates  in  fee  subject 
to  lives.  None  of  the  purchases  or  contracts  were  made  by  Lord 
Lechmere  with  the  consent  of  the  trustees. 

Lord  Lechmere,  on  the  18th  of  June,  in  the  year  1727,  died  intes- 
tate and  without  issue,  leaving  a  considerable  real  estate  (to  the 
value  of  about  1,8001.  per  annum)  to  descend  upon  the  plaintiff,  his 
nephew  and  heir  at  law.  The  Lady  Lechmere  took  out  administra- 
tion ;  and  the  plaintiff  brought  his  bill  (a)  against  her  for  an  account 
of  the  Lord  Lechmere's  personal  estate,  and  to  have  the  covenant 
carried  into  execution  (his  remainder  by  the  death  of  Lord  Lechmere 
without  issue  now  taking  effect) ;  as  also  to  have  some  purchases 
completed  which  were  left  incomplete  by  the  Lord  Lechmere's  death. 
The  Lady  Lechmere  insisted  by  her  answer,  that  the  plaintiff, 
beino-  no  way  privy  to  any  of  the  considerations  within  this  covenant, 
could  not  compel  her  to  lay  out  the  30,0001  in  the  purchase  of  lands 
for  his  benefit ;  but  that  if  he  could,  the  lands  which  Lord  Lechmere 
had  permitted  to  descend  on  him,  being  to  the  value  of  1,800£.  per 
annum,  ought  to  be  taken  in  full  satisfaction  for  all  the  benefit  the 
plaintiff  could  be  entitled  to  as  heir  at  law  to  the  Lord  Lechmere, 
who  designed  these  several  purchases  to  be  settled  according  to  the 
uses  specified  in  the  covenant. 

The  cause  was  first  heard  at  the  Rolls,  before  Sir  Joseph  Jekijll, 
M.R.,  and  it  was  there  decreed  for  the  heir  at  law,  Mr.  Lechmere, 
upon  both  points  ;  viz.,  That  he  was  entitled  to  have  a  specific  per- 
formance of  this  covenant ;  and  secondly,  That  the  several  estates 
which  descended  upon  him  were  not  a  satisfaction  for  this  covenant, 
or  any  part  of  it  ;  and  now  comiug  on  to  be  heard  before  the  Lord 
Chancellor. 

Mr.  Pauncefort,  Mr.  Strange,  Mr.  Brown,  and  others  argued  for 
the  plaintiff  (b). 

(a)  See  Lechmere  r.    The   Earl  of  (6)  This  case  was  elaborately  argued 

Carlisle,  3  P.  W.  211,  from  which  the      for  four  days;  3  Sug.   V.   &  P.  App. 
statement  of  tha  facts  in  this  case  has      p.  62,  10th  ed. 
been  corrected. 
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Mr.  Attorney-General  (Sir  John  Willes),  Mr.  Solicitor-General  (Sir 
Dudley  Ryder),  Mr.  Verney  (afterwards   M.R.),  and   Mr.  Fazakerly 
argued  for  the  defendant. 

Lord  Talbot,  L.C. — The  first  question  is,  whether  the  plaintiff, 
the  heir-at-law  to  the  Lord  Lechmere,  be  entitled  to  a  specific 
performance  of  this  covenant  ?  It  has  been  considered  by  the 
plaintiff's  counsel  as  an  agreement  of  the  Lord  Lechmere,  and  an 
intent  in  him  to  lay  out  this  whole  sum  of  30,000Z.  in  lands  at  all 
events  ;  on  the  other  hand,  the  defendant's  counsel  have  insisted, 
that  the  design  went  no  farther  than  the  providing  for  the  Lady 
Lechmere,  and  the  issue  of  the  marriage.  The  intent  seems  to  me 
to  be,  that  the  30,000Z.  should,  at  all  events,  be  laid  out  in  land ;  the 
produce  whereof  was  to  be  secured  to  the  issue  of  the  marriage,  who 
in  this  case  must  have  taken  as  purchasers  :  but  as  to  the  remainder 
in  fee,  I  do  not  think  that  the  looking  upon  the  Lord  Lechmere 
either  as  a  purchaser  of  it  or  not,  will  vary  the  case  ;  since,  had  the 
covenant  been  silent,  the  remainder  must  have  returned  to  the 
person  from  whom  the  estate  moved  ;  and  I  think  it  quite  the  same 
whether  he  is  considered  as  a  purchaser  or  as  a  volunteer ;  the 
dispute  not  being  between  the  heir  and  a  third  person,  but  between 
the  two  representatives  of  the  Lord  Lechmere,  the  one  of  his  real, 
the  other  of  his  personal  estate  ;  the  heir's  being  but  a  volunteer  in 
regard  to  his  ancestor,  will  not  exclude  him  from  the  aid  of  this 
Court.  But,  though  the  question  is  between  two  volunteers,  the 
Court  will  determine  which  way  the  right  is,  and  decree  accordingly. 
We  must  therefore  see  whether  the  30,000i.  is,  upon  this  covenant, 
to  be  looked  upon  as  real  or  personal  estate  ? 

It  seems  to  be  allowed  on  both  sides,  that  had  the  money  been 
deposited  in  trustees'  hands  it  must  have  been  looked  upon  as  real 
estate,  and  the  heir  entitled  to  the  benefit  of  it.  This,  I  say,  seems 
to  be  granted  ;  and  no  authority  against  it,  but  what  has  been 
collected  from  the  case  of  Chichester  v.  Bickerstaf  (a).  It  is 
probable  that  in  that  case  the  Court  went  upon  some  reason  which 
induced  it  to  think  that  Sir  John  Chichester  looked  upon  the  money 
as  personal  estate  ;  for,  otherwise  the  authority  of  that  case  is  not  to 
be  maintained  ;  being  contrary  to  all  the  former  resolutions,  and  to  a 

(a)  2  Vera.  295. 
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large  one  in  the  H.  L.,  by  which  I  am  bound,  viz.  that  of  Echvards 
v.  The  Countess  of  Warwick  (a),  where  the  money  was  decreed  to  go 
as  land,  though  to  a  collateral  heir,  who  was  not  within  the  con- 
siderations of  the  settlement ;  so  that  it  is  now  a  settled  point,  that 
where  the  securities  are  appropriated,  the  money  shall  go  as  land, 
not  only  to  the  issue  of  the  marriage,  but  likewise  to  a  collateral  heir 
or  general  remainderman  ;  unless  there  appears  some  variation  in  the 
parties'  intent,  and  indeed  it  is  very  reasonable  that  it  should  be  so  ; 
for  otherwise  the  neglect  of  trustees,  or  any  other  accident,  might 
overthrow  all  men's  agreements  and  contracts  entered  into  upon  the 
best  and  most  valuable  considerations.  But  it  has  been  objected, 
that  this  case  differs  from  all  those  ;  for,  that  the  money  was  never 
deposited,  but  remained  in  the  Lord  Lech  mere's  own  hands  ;  and 
that  he  only  was  the  debtor.  So  now  the  question  is,  whether  this 
will  make  any  difference  ?  An  heir  can  no  more  be  looked  upon  as 
a  creditor  against  his  ancestor  than  he  can  be  looked  upon  as  a 
purchaser  under  him  ;  he  takes  with  the  several  burdens  that  his 
ancestor  lays  upon  him.  And  as,  on  the  one  hand,  the  Lord 
Lechmere  bound  himself,  by  his  covenant,  to  lay  out  this  sum  of 
3(),000£.  in  land  ;  he,  on  the  other,  acquired  a  right  to  an  estate  for 
life,  and  to  a  remainder  in  fee,  which  by  his  death  are  now  severed  ; 
and  the  remainder  only  descends  upon  the  heir.  If  a  man  articles 
for  a  purchase,  and  binds  himself,  his  heirs,  executors,  and  adminis- 
trators, he  may  as  well  be  called,  in  that  case,  both  covenantor  and 
covenantee,  as  in  the  present  one  ;  but  yet  the  heir  is  entitled  to 
have  the  purchase  completed,  and  may  compel  the  executor  to  do  it, 
because  their  rights  are  different ;  as  appears  from  the  case  of  Holt 
v.  Holt  (b).  And  wherever  a  man's  design  appears  to  turn  his 
personal  estate  into  land,  this  gives  his  heir  an  advantage  which  this 
Court  will  never  take  from  him.  None  of  the  cases  cited  warrant 
this  present  distinction  that  is  endeavoured  at ;  and  in  reason,  I  am 
sure,  there  is  nothing  to  warrant  it;  the  intent  and  agreement  of  the 
parties  being  the  same  in  both  cases  ;  which  if  effectual  in  one  case, 
I  cannot  see  why  it  should  not  be  so  in  the  other.  The  only  case, 
from  which  anything  like  this  distinction  can  be  collected,  is  that  of 
Lingen  v.  Sowray  (c),  but  I  am  no  ways  satisfied  that  that  case 

(«)2P.  W.  171.  40  &  41  Vict.  c.  34. 

(b)  2  Vern.  322.     See  now  17  &  18  (c)  1  Eq.    Ca.   Abr.     175;    Pr.  Ch. 

Vict.  c.  113  ;  30  &  31  Vict.  c.  69,  s.  2 ;       400,  1  P.  W.  172. 
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was  resolved  upon  that  reason  ;  for,  in  that  case,  the  husband  had 
altered  the  trust,  and  the  limitations  of  it.  Besides,  in  that  case  no- 
body had  any  interest  in  it  but  he  and  his  wife  ;  and  the  Court,  as 
appears  by  the  decree,  laid  great  stress  upon  the  change  of  his  intent, 
appearing  by  changing  the  trust :  but  here  no  change  appearing,  the 
intent  remains  as  it  was  at  the  time  of  the  covenant  entered  into  ; 
and  consequently  a  very  wide  difference  between  the  two  cases.  In 
the  case  of  Chaplin  v.  Horner,  the  husband  alone  was  to  have  the 
benefit  of  the  articles,  and  therefore  not  at  all  like  the  present  case. 
I  therefore  think  that  this  case  falls  within  the  common  known  rule, 
that  money  articled  to  be  laid  out  in  land  is  to  be  looked  upon  as 
land.  The  Lord  Lechmere  was  bound  at  the  time  of  his  death  to 
lay  out  this  money  in  land  ;  by  which  he  gained  a  right  to  an  estate 
for  life,  with  a  remainder  in  fee ;  and  the  estate  for  life  being  deter- 
mined by  the  death,  the  right  which  he  had  to  the  remainder 
descends  upon  his  heir  ;  and  as  it  comes  by  his  death,  nothing  that 
has  been  done  by  the  Lady  Lechmere,  either  as  to  the  waiver  of  her 
jointure,  or  anything  else,  can  alter  or  defeat  that  right.  Indeed  to 
suppose  it,  would  be  absurd. 

The  second  question  is  as  to  satisfaction  (a),  whether  what  descends 
to  the  heir-at-law  is  to  be  considered  as  satisfaction  which  he  is 
entitled  to  under  this  covenant.  As  to  questions  of  satisfaction, 
where  they  are  properly  so,  they  have  always  been  between  debtor 
and  creditor  or  their  representatives.  As  to  Mr.  Lechmere,  /  do  not 
consider  him  as  a  creditor,  but  as  standing  in  the  place  of  his 
ancestor,  and  thereby  entitled  to  what  would  have  vested  in  his 
ancestor.  A  constructive  satisfaction  depends  on  the  intention  of 
the  party,  to  be  collected  from  circumstances.  But  then  the  thing 
given  must  be  of  the  same  kind,  and  of  the  same  or  a  greater  value. 
The  reason  is  plain  ;  for  a  man  maybe  bountiful  as  well  as  just;  and 
if  the  sum  given  be  less  than  the  debt,  it  cannot  be  intended  as  a 
satisfaction,  but  may  be  considered  as  a  bounty  ;  and  if  the  thing 
oiven  is  of  a  different  nature,  then,  also,  as  the  intention  of  the  party 
is  not  plain,  it  must  be  considered  as  a  bounty.  But  I  do  not  think 
the  question  of  satisfaction  properly  falls  within  this  case,  for  here  it 

(a)  This  second  part  of  Lord  Talbot's  Append.  1117,  11th  edit.,  where  it  is 
iudgment  is  taken  from  Sug.  V.  &  P.       given  more  fully  than  in  Cas.  t.  Talbot. 
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turns  on  what  luas  the  intention  of  my  Lord  Lechmere  in  the 
purchase  made  after  the  articles  ;  for,  as  to  all  the  estates  purchased 
precedent  to  the  articles,  there  is  no  colour  to  say,  they  can  be 
intended  in  performance  of  the  articles  ;  and  as  to  the  leasehold  for 
life,  and  the  reversion  in  fee  expectant  on  the  estates  for  life,  it 
cannot  be  taken  they  were  purchased  in  pursuance  of  the  articles, 
because  they  could  not  answer  the  end  of  them.  But  as  to  the  other 
purchases  (in  fee  simple  in  possession,  &c),  though  considered  as  a 
satisfaction  to  a  creditor,  yet  they  do  not  answer,  because  they  are 
not  of  equal  or  greater  value.  Yet  why  may  they  not  be  intended  as 
bought  by  him  with  a  view  to  make  good  the  articles  ? 

The  Lord  Lechmere  was  bound  to  lay  out  the  money  with  the 
liking  of  the  trustees,  but  there  was  no  obligation  to  lay  it  out  all  at 
once,  nor  was  it  hardly  possible  to  meet  with  such  a  purchase  as 
would  exactly  tally  with  it.  Parts  of  the  land  purchased  are  in  fee 
simple  in  possession,  in  the  south  part  of  Great  Britain,  and  near  to 
the  family  estate.  But  it  is  said  they  are  not  bought  with  the  likin«- 
of  the  trustees.  The  intention  of  naming  trustees  was  to  prevent 
unreasonable  purchases,  and  the  want  of  this  circumstance,  if  the 
purchases  are  agreeable  in  other  respects,  is  no  reason  to  hinder  why 
they  should  not  be  bought  in  performance  of  the  articles. 

It  is  objected,  that  the  articles  say  the  land  shall  be  conveyed 
immediately.  It  is  not  necessary  that  every  parcel  should  be  con- 
veyed as  soon  as  bought,  but  after  the  whole  was  purchased,  for  it 
never  could  be  intended  that  there  should  be  several  settlements 
under  the  same  articles. 

Whoever  is  entitled  to  a  performance  of  the  covenant,  the  personal 
estate  must  be  first  applied  so  far  as  it  mil  go,  and  if  the  covenant  is 
performed  in  part,  it  must  make  good  the  deficiency.  But  where  a 
man  is  under  an  obligation  to  lay  out  S0,000Z.  in  lands,  and  he  lays 
out  part  as  he  can  find  purchases,  which  are  attended  with  all 
material  circumstances,  it  is  more  natural  to  suppose  these  purchases 
made  with  regard  to  the  covenant  than  without  it.  When  a  man 
lies  under  an  obligation  to  do  a  thing,  it  is  more  natural  to  ascribe  it 
to  the  obligation  he  lies  under,  than  to  a  voluntary  act,  independent 
of  the  obligation. 

Then,  as  to  all  the  cases  of  satisfaction,  though  these  purchases  are 
not  strictly  a  satisfaction,  yet  they  may  be  taken  as  a  step  towards 
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performance ;  and  that  seems  to  me  rather  his  intention  than  to 
enlarge  his  real  estate.  The  case  of  Wilcocks  v.  Wilcocks  (a),  though 
there  are  some  circumstances' that  are  not  here,  yet  it  has  a  good 
deal  of  weight  with  me.  There  the  covenant  was  not  performed,  for 
the  estate  was  to  be  settled,  but  the  land  was  left  to  descend,  and  a 
bill  was  brought  to  have  the  articles  made  good  out  of  the  personal 
estate  ;  to  which  it  was  answered,  that  the  2001.  per  annum  was 
bought,  which  descended  to  you.  It  is  true  a  settlement  hath  not 
been  made,  but  they  were  bought  with  an  intention  to  make  a 
settlement,  and  you  can  make  one.  The  same  will  hold  as  strong  in 
the  present  case,  that  these  lands  were  bought  .to  answer  the  purposes 
of  the  articles,  and  fall  within  that  compass  ;  and  it  is  not  an 
objection,  to  say  they  are  of  unequal  value,  for  a  covenant  may  be 
executed  in  part,  though  it  is  not  so  in  satisfaction ;  and  in  this 
particular  I  differ  from  the  MM.  There  must  be  an  account  of 
what  lands  in  fee  simple  in  possession  were  purchased  [for]  after  the 
articles  entered  into,  and  so  much  as  the  purchase-money  of  such 
lands  amounts  to  must  be  looked  on  in  part  satisfaction  of  the 
30,000£.  to  be  laid  oat  in  land  under  the  articles,  and  the  residue  of 
the  30,000?.  must  be  made  good  out  of  the  personal  estate. 

(«)  2  Vern.  558. 
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Performance  of  a  Covenant  to  leave  a  sum  of  Money  by  allowing  a 
Sum  to  devolve  by  Intestacy. 
Covenant  by  a  man,  previous  to  marriage,  to  leave  his  intended 
wife   620/.     The  marriage  takes  place,  and  he  dies  intestate;   the 
wife's  share  comes  to  above  620/. ;  this  is  a  satisfaction. 

Upon  the  marriage  of  A.  with  B.,  there  were  articles  reciting,  that, 
in  consideration  of  the  marriage,  and  of  the  portion,  it  was  agreed 
that  if  B.,  the  wife,  should  survive  A.,  her  intended  husband,  A. 
should  leave  B.  6201.;  and  accordingly  A.  covenanted  with  B.'s 
trustees,  that  his  executors,  within  three  months  after  his  decease, 
should  pay  B.  6201.  if  she  should  survive  him. 

A.  died  intestate  and  without  issue  ;  upon  which  B.  the  wife,  by 
the  Statute  of  Distribution  (6),  became  entitled  to  a  moiety  of  the 
personal  estate,  which  was  much  more  than  6201. ;  and  the  question 
was,  whether  the  distributive  share  belonging  to  B.,  being  more  than 
620£.,  should  go  in  satisfaction  of  it. 

Serjeant  Hooper.— This  6201.  is  a  debt,  and  debts  must  be  first 
paid,  after  which  the  distribution  is  to  be  made ;  and  if  the  intestate 
had  made  a  will,  probably  he  would  have  given  to  his  wife  something 
additional  to  this  6201.  Now,  what  the  statute  gives  is  not  his  gift, 
and,  being  not  his  gift,  is  not  to  be  taken  as  his  payment;  or, 
supposing  it  to  be  his  gift,  still  it  cannot  be  said  to  be  his  payment. 

Lord  Chancellor  Cowper.— I  will  take  this  covenant  not  to  be 
broken,  for  the  agreement  is  to  leave  the  widow  6201.  Now  the 
intestate  in  this  case  has  left  his  widow  6201.  and  upwards,  which 
she,  as  administratrix,  may  take  presently  upon  her  husband's  death  ; 

(a)  S.  C,  2  Vern.  709.  (&)  22  &  23  Car.  2,  c.  10. 
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wherefore,  let  her  take  it,  but  then  it  shall  be  accounted  as  in 
satisfaction  of,  and  to  include  in  it,  her  demand  by  virtue  of  the 
covenant ;  so  that  she  shall  not  come  in  first  as  a  creditor  for  the 
6201.,  and  then  for  a  moiety  of  the  surplus. 

And  Mr.  Vernon  said,  it  had  been  decreed  in  the  case  of  Wilcocks 
v.  Wilcocks  (a),  Trin.  1706,  that  if  a  man  covenants  to  settle  an 
estate  of  1001.  per  annum  on  his  eldest  son,  and  he  leaves  lands  of 
the  value  of  1001.  per  annum  to  descend  upon  his  son,  this  shall  be  a 
satisfaction  of  the  covenant  to  settle ;  and  that  this  last  was  a 
stronger  case,  it  being  the  case  of  an  heir,  who  is  favoured  in  equity ; 
also  the  case  of  Phiney  v.  Phiney  (b)  was  cited. 

Whereupon  the  decree  (c)  made  by  Sir  John  Trevor,  M.R.,  was 
now  affirmed  by  Lord  Chancellor  Cow  per  (d). 


NOTES. 

1.  Generally. 

2.  Covenant  to  purchase  and  settle  land,  p.  408. 

3.  Covenant  to  leave  a  sum  of  money,  p.  413. 

1.  Generally. 

Lechmere  v.  Lady  L.  and  Blandy  v.  Widmore  were  decided  in  ac- 
cordance with  the  rule  of  equity,  that,  where  a  person  covenants  to  do 
an  act,  and  he  does  that  which  may  either  wholly  or  partially  be  con- 
verted to  or  towards  a  completion  of  the  covenant,  he  shall  be  pre- 
sumed to  have  done  it  with  that  intention  (e). 

2.  Covenant  to  Purchase  and  Settle  Land. 

Where  a  person  covenants  to  purchase  and  to  settle  lands  of  a 
certain  value,  upon  himself  for  life,  with  a  jointure  upon  his  wife  and 
remainder  to  his  first  and  other  sons  in  tail,  and  afterwards  purchases 
lands  of  equal,  or  greater  value,  which  descend  or  are  devised,  such 
purchase  will  be  deemed  to  have  been  made  with  the  intention  of 
performing  the  covenant,  and  the  lands  will  be  bound  in  equity  (/). 

(a)  2  Vern.  558.  (e)  See  Sowden  v.  S.,  3  P.  W.  228  n. 

(b)  2  Vern.  638.  (/)  Wilcocks  v.   W.,  2  Vern.  558; 

(c)  2  Vern.  709.  Tooke  r.  Hastings,  lb.  97  ;  Bridges  v. 

(d)  And  again  affirmed  upon  a  Bere,  2  Eq.  Cas.  Abr.  34,  and  cases 
rehearing.  Keg.  Lib.  A.  1715,  fol.  372.  infra,  p.  409  note  (a). 
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The  result  will  be  the  same  where  a  person,  having  no  real  estate, 
covenants  to  convey  and  settle,  and  he  afterwards  purchases  but  does 
not  convey  or  settle,  real  estate  (a). 

Where  the  lands  purchased  are  of  less  value  than  the  lands 
covenanted  to  be  purchased  or  conveyed  and  settled,  they  will  be 
considered  as  purchased  in  part  performance  of  the  covenant,  and 
the  residue  of  the  sum  covenanted  to  be  laid  out  in  lands  must  be 
made  good  out  of  the  personal  estate  of  the  covenantor  as  being 
converted  into  land  (b) ;  and  even  if  the  heir  be  not  a  person 
interested  in  the  performance  of  the  covenant,  the  land  will  be 
bound  in  his  hands  by  it  (c). 

And  it  is  immaterial  whether  the  estates  are  to  be  purchased 
within  a  limited  time,  and  the  purchase  is  not  made  until  after  such 
time  has  expired,  or  at  different  times,  and  in  small  parcels;  or 
whether  it  is  to  be  made  with  the  consent  of  trustees,  and  such 
consent  has  not  been  applied  for ;  for  the  intention  of  naming 
trustees  was  to  prevent  unreasonable  purchases,  and  the  want  of  this 
circumstance,  if  the  purchases  are  agreeable  in  other  respects,  is  no 
reason  to  hinder  why  they  should  not  be  bought  in  performance  of 
the  articles  (d)  ;  nor  is  it  material  that  the  money  to  make  the 
purchase  has  been  deposited  with  trustees,  or  remains  in  the  hands 
of  the  covenantor  (e) ;  or  whether  the  articles  say  that  land  shall  be 
conveyed  immediately  to  trustees,  and  it  is  not  conveyed  at  all ;  for 
it  is  not  necessary  that  every  parcel  should  be  conveyed  as  soon  as 
bought,  but  after  the  whole  was  purchased,  for  it  never  could  be 
intended  that  there  should  be  several  settlements  under  the  same 
articles  (/). 

The  doctrine  has  also  been  extended  to  a  case  where  the  covenant 
was  to  pay  money  to  trustees,  to  be  laid  out  by  them  in  a  purchase 
of  land ;  and  the  covenantor,  without  having  paid  the  money,  but 
having  made  a  purchase  of  land,  died  intestate  without  having  made 
a  settlement  (g). 

(a)  Deacon  v.  Smith,  3  Atk.  323 ;  (d)  Lechmere  v.  Lady  L.,  ante, 
and  see  Wellesley  v.  W.,  4  My.   &  C.       p.  399. 

561 ;    Ex  p.    Poole,  De   Gex,  Bank-  (e)  Ibid. 

ruptcy  Ca.  581.  (/)  Ibid.  p.  399.      See  also  Deacon 

(b)  Lechmere  v.  L.,  Cas.  t.  Talbot,  v.  Smith,  3  Atk.  329;  Barham  v. 
80 ;      Sowden     v.     S.,     1     Bro.     Ch.  Earl  of  Clarendon,  10  Ha.  126. 

582;    3  P.  W.    228   n. ;    Gardner  v.  (g)    Sowden    v.    S.,    3   P.    W.    228, 

Marquis  of  Townshend,  G.  Coop.  303;  reported  in  a  note  of  Mr.  Cox;  S.  C, 

and  see  4  V.  116,  117  ;  10  V.  9,  516.  1  Bro.  Ch.  582,  1   Cox,  165.     See  also 

(c)  Garthshore  v.  Chalie,  10  V.  9.  Trench  v.  Harrison,  17  Si.  111. 
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The  expenditure,  however,  by  a  tenant  for  life  in  building 
on  lands  vested  in  trustees  will  not  be  taken  to  be  in  part  satisfaction 
of  a  covenant  by  him  to  pay  a  sum  of  money  to  the  trustees,  which 
they  had  power  to  invest  in  the  purchase  of  lands  to  be  held  upon 
the  same  trusts  (a). 

The  principle  upon  which  Lechmere  v.  Lady  L.  was  decided,  has 
been  held  to  apply  equally  to  the  case  where  the  obligation  to  pur- 
chase lands  arose  from  an  Act  of  Parliament  (b). 

Where  a  person  upon  his  marriage  covenanted  with  trustees  to 
settle  an  estate  upon  his  wife,  but  he  failed  to  do  so,  and  subse- 
quently exchanged  the  estate  for  another,  and  the  sum  of  1,050?.,  it 
was  held  that  the  estate  taken  in  exchange,  and  the  sum  of  1,050L 
ought  to  be  taken  in  substitution  for  the  estate  covenanted  to  be  set- 
tled, and  that  the  1,050?.  was  a  specialty  debt  under  the  covenant  (c). 

And  it  is  no  objection  to  a  purchase  being  considered  as  a  part 
performance  that  it  is  optional  to  settle  lands  or  a  rent-charge, 
unless  the  intention  to  settle  a  rent-charge  be  shown,  Deacon  v. 
Smith  (cl),  in  which  case  Lord  Hardwicke  also  held,  that  the  assign- 
ment of  a  mortgage  upon  the  estate,  by  the  covenantor,  was  no 
objection  ;  "for,"  he  observed,  "  it  was  only  continuing,  in  effect,  the 
same  mortgage  upon  the  estate,  because  he  wanted  to  take  up  money 
to  complete  the  purchase." 

But  where  the  covenant  points  to  a  future  purchase  of  lands,  it 
cannot  be  presumed  that  lands,  of  which  the  covenantor  was  seised 
at  the  time  of  the  covenant,  descending  to  his  heir,  were  intended 
to  be  taken  in  performance  of  it  (e). 

Nor  can  it  be  presumed  that  property  of  a  different  nature  from 
that  covenanted  to  be  purchased  by  the  covenantor,  was  intended 
as  a  performance.  Thus,  leaseholds  for  lives  or  terms  of  years 
although  with  a  covenant  to  purchase  the  fee,  or  estates  in  reversion 
expectant  upon  lives,  unless,  perhaps,  the  lives  fall  in  during 
the  life  of  the  covenantor,  will  not  be  taken  in  performance  of  a 
covenant  to  purchase  fee  simple  lands  in  possession  (/). 

(a)  Horlock  v.  Smith,  17  B.  572.  (c)  Powdrell  v.  Jones,  2  Sm.  &  Gif. 
And  see  Wills  v.  Greshain,  2  Drew.       335. 

258,    271,    affirmed    3    Eq.     E.    116;  (d)  3  Atk.  323,  328. 

Bobinscm  v.  Sykes,  2  Jur.  (N.  S.)  895  ;  (e)  Cas.  t.  Talbot,  80;  ante,  p.  399. 

Mathias  v.  M.,  3  Sm.  &  G.  552  ;  3  Jur.  And  see  Davys  v.  Howard,  5  Bro.  P.  C. 

(N.  S.)  429.  552. 

(b)  See  Tubbs  v.  Broadwood,  2  Buss.  (/)  Lechmere  v.  Earl  of  Carlisle,  3 
&  M.  487.  B.  W.   227  ;   Lechmere  v.  L.,  Cas.  t. 
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So,  where  a  person  covenanted  to  purchase  and  settle  lands 
of  inheritance  on  his  wife  for  life,  without  impeachment  of  waste, 
with  remainder  to  the  issue  of  the  marriage,  and  he  afterwards 
purchased  the  moiety  of  a  house  and  a  copyhold  estate,  the  question 
arose,  whether  these  estates,  or  either  of  them,  were  applicable  in 
part  satisfaction  of  the  covenant ;  and  Lord  Hardwiche  was  clearly 
of  opinion,  that  the  moiety  of  the  house  ivas  not,  because  it  was  not 
the  kind  of  estate  intended  by  the  articles  (a). 

And  under  a  covenant  to  purchase  lands  of  inheritance,  it  has  been 
held  that  copyhold  estate  was  not  applicable  where  the  estates  were 
to  be  settled  for  life,  without  impeachment  of  waste,  because  lands 
of  that  tenure  could  not  be  so  settled  (b). 

And  under  a  covenant  to  purchase  lands  of  inheritance  to  be 
settled,  after  successive  life  interests,  to  the  husband  and  wife  with 
remainder  to  the  use  of  the  heirs  of  the  settlor  on  the  body  of  his 
wife,  with  remainder  to  the  settlor,  his  heirs  and  assigns  for  ever, 
it  was  held  that  copyholds  of  the  nature  of  Borough  English  could 
not  be  taken  as  part  satisfaction  to  an  eldest  son,  which  by  its  nature 
went  to  the  youngest  (c). 

Where,  however,  there  was  a  covenant  simply  to  purchase  lands, 
the  purchase  of  copyhold  estate  was  held  a  part  performance  (<^). 

As  a  covenant  is  construed  most  strongly  against  the  covenantor, 
a  covenant  by  him  to  secure  a  jointure  "  out  of  estates  he  should 
thereafter  acquire,"  will  be  a  charge  upon  an  estate  which'  he  had  at 
that  time  already  contracted  to  purchase  (e). 

A  covenant  to  purchase  lands  is  a  mere  specialty  debt,  and  will 
not  create  a  specific  lien  upon  lands  afterwards  purchased,  although 
the  presumption  may  arise  that  they  were  purchased  by  the  cove- 
nantor, intending  them  to  go  in  performance  of  the  covenant  in  his 
marriage  articles,  and  will  not  affect  a  purchaser  or  mortgagee  without 
notice ;  "  for  if  the  covenantor,"  as  observed  by  Lord  Harchuicke, 
"  had  sold  them  or  mortgaged  them,  it  would  have  been  evidence  of 
a  different  intention,  and  would  therefore  have  taken  off  all  evidence 
of  his   intention    to   bind    them    by   the   articles  (/).     And   other 

Talbot,   80,  ante,  p.   399  ;    Deacon  v.  fol.  39  ;  but  see  Whorwood  v.  W.,   1 

Smith,  3  Atk.  323;  Whorwood  v.  W.,  V.  540. 

1  V.  540;  Lewis  v.  Hill,  1  V.  274.  (e)  Warde  v.  W.,  16  B.  103. 

(a)  Pinnell  v.  Hallett,  Anib.  106.  (/)  Deacon  v.  Smith,   3  Atk.  327  ; 

(6)  Ibid.  see  Countess  of  Mornington  v.  Keane, 

(C)  Ibid."  2  De  G.   &  J.  292 ;  27  L.  J.  (N.  S.) 

(d)  Wilkes  v.  W.,  5  Yin.  Abr.  293,  Ch.  7. 
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specialty  creditors  cannot  complain  that  the  presumption  arises, 
that  lands  were  purchased  in  performance  of  a  covenant ;  for  it  is  in 
the  power  of  an  owner  of  an  estate  to  prefer  one  specialty  creditor  to 
another,  for  none  of  them  have  any  specific  lien  on  it  (a). 

Notwithstanding  the  observation  made  by  Lord  Hardiuicke  in 
Deacon  v.  Smith,  it  has  been  held  that  where  a  person  who  has 
purchased  lands  in  satisfaction  of  the  covenant  has  mortgaged  them 
to  a  mortgagee  who  had  no  notice  of  the  covenant,  the  equity  of 
redemption  will  be  liable  to  the  covenant.  See  Ex  p.  Poole  (b), 
from  the  judgment  in  which  case  it  may  be  inferred  that  the 
mortgagee's  title  depended  entirely  upon  his  being  a  purchaser  pro 
tanto  without  notice. 

Where  the  presumption  arises  that  lands  were  bought  with  the 
intention  of  performing  a  covenant,  in  the  absence  of  fraud,  the 
price  paid  for  them  will  be  considered  their  value  (c). 

Where  trustees,  under  an  obligation  to  lay  out  money  in  land,  have 
trust  funds  in  their  hands,  any  purchase  by  them  will,  more  readily 
than  in  ordinary  cases,  be  taken  to  have  been  made  in  fulfilment  of 
their  obligation  (d).  And  where  trust  monies  have  been  improperly 
invested  by  trustees,  it  will  be  followed  into  the  land  (e). 

The  same  result  follows  where  a  person  under  an  obligation  to 
settle  all  his  personal  estate,  purchases  land  with  borrowed  money, 
for  upon  his  death  all  his  personal  estate  which  can  be  treated  as 
having  been  employed  in  the  purchase  of  the  land,  in  paying  off  the 
borrowed  money,  or  in  lasting  improvements,  will  be  a  charge  upon 
the  land  in  the  hands  of  the  heir  for  the  benefit  of  the  cestui  que 
trust  (/). 

So,  where  trustees  of  a  settlement  having  a  power  to  invest  money 
with  the  consent  of  the  husband  and  wife,  the  husband,  being 
authorised  by  the  trustees,  and  with  the  consent  of  his  wife,  pur- 
chased property  not  authorised  by  the  settlement,  it  was  held  that 
as  between  the  husband  and  the  trustees,  he  must  be  considered  to 
have  purchased  the  estate  for  them  (g). 

(«)  Deacon  v.  Smith,  2  Atk.  327.  552  ;  3  Jur.  (N.  S.)  429. 

{b)  11  Jur.  1005,  1  De  G.  581.  (e)  Phayre  .v.  Peree,  3   Dow,    116; 

(c)  See     Tyrconnel     v.     Duke     of      Sugd.  Prop.  160. 

Aucaster,  Arab.  239,  and  note ;  Pinnell  (/)  Lewis   v.    Madocks,  8  V.    150; 

v.  Hallett,  Amb.  106;  Wace  v.  Bicker-  17  V.  48;    Denton  v.   Davies,   18  Y. 

ton,  3  De  G.  &  Sin.  751  ;  Horlock  v.  499. 

Smith,  17  B.  572.  (</)  French  v.  Harrison,  17  Si.  Ill  ; 

(d)  Mathias    v.   M.,   3   Sm.   &    Gif.  Sealey  v.  Stawell,  2  Ir.  B.  Eq.  326. 
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Where  trust  money  was  laid  out  in  the  purchase  of  land,  pursuant 
to  the  trusts  of  a  settlement,  and  the  husband  advanced  a  further 
sum  of  500?.,  and  the  estate  was  conveyed  to  the  trustees,  without 
any  notice  being  taken  of  the  fact  that  part  of  the  purchase- money 
had  been  advanced  by  the  husband,  it  was  held  by  Lord  Lang- 
dale,  M.R.,  that  the  husband  had  devoted  the  500Z.  to  the  trusts  of 
the  settlement,  as  an  advancement  to  the  parties  entitled  under  it. 
"  In  a  case  like  this,"  said  his  Lordship,  "  where  the  father  of  a 
family  makes  a  purchase  for  the  purposes  of  his  marriage  settlement, 
I  should  require  very  strong  evidence  to  show  that  he  did  not  intend 
it  for  the  benefit  of  all  parties  entitled  under  it  "  (a). 

3.  Covenant  to  Leave  a  Sum  of  Money. 

Upon  a  principle  analogous  to  that  upon  which  the  former  class  of 
cases  proceed,  it  has  long  since  been  settled,  upon  the  authority  of 
Blandy  v.  Widmore,  that,  if  a  person  covenants  to  leave,  or  that  his 
executor  shall  pay,  to  another,  a  sum  of  money,  or  part  of  his  personal 
estate,  if  he  dies  intestate,  and  such  person  becomes  entitled  to  a 
portion  of  his  personal  property,  of  equal  or  greater  amount,  under 
the  statute,  such  distributive  share  will  be  a  performance  of  the 
covenant,  and  he  cannot  claim  both  (6). 

If  the  distributive  share,  as  for  instance,  in  the  case  of  a  widow, 
be  less  than  the  sum  which  the  husband  covenants  to  leave,  it  will 
be  taken  to  be  a  part  performance  (c) ;  and  it  does  not  depend  upon 
the  accident  of  the  wife  taking  out  administration  or  not  (d)  ;  and 
the  Court  will  not  look  upon  the  slight  difference  between  leaving 
and  paying ;  or  whether  payment  is  to  be  within  three  months  or 
six  months  after  the  covenantor's  death,  as  the  year  allowed  to 
executors  and  administrators  to  retain  property  in  their  hands  is  for 
convenience  merely,  and  does  not  prevent  vesting ;  and  if  a  case 
were  produced  in  which  it  was  quite  clear  that  there  were  no  debts, 
the  Court  would  give  the  fund  to  the  party  ;  notwithstanding  there 
had  not  been  a  lapse  of  twelve  months  (e). 

The  same  principle  has  been  held  applicable  where  the  covenant 
of  a  husband  is  to  assure  or  bequeath  a  sum  to  trustees  for  his  wife, 

(a)  Ousely  v.  Anstruther,  10  B.  461.  16,  7  E.  E.  311. 

(b)  Lee  v.  D'Aranda,   1    V.    1  ;   see  (d)  Garthsliore  v.  Chalie,  supra. 
also  Thacker  v.  Key,  8  Eq.  408.  (e)  Garthsliore    v.     Chalie,     supra  ; 

(c)  Garthshore  v.  Chalie,  10  V.  14,  Lang  v.  L.,  8  Si.  465. 
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or  that  his  executors  should  pay  her  such  sum,  for  the  distributive 
share  of  the  wife  will  be  taken  in  performance  of  the  covenant  (a). 

Exceptions. — There  are  three  classes  of  cases  which  ought  to  be 
distinguished  from  those  last  considered.  (1)  Where  the  covenantor 
makes  a  will ;  for,  it  seems  that  a  gift  by  will  on  the  part  of  the 
covenantor,  either  of  a  sum  of  money  or  a  residue,  or  part  of  a 
residue,  will  not,  per  se,  be  considered  a  performance  of  a  covenant  to 
leave  a  widow  a  certain  sum  ;  for  a  gift  by  will  prima  facie  imports 
bounty,  and  admits  a  presumption  of  an  intention  in  the  testator  to 
augment  the  provision  under  the  covenant,  and  not  to  satisfy  or 
perform  it  (b). 

Where,  however,  although  a  testator  makes  a  will  it  becomes 
inoperative,  so  that  his  widow  takes  a  distributive  share  according  to 
the  Statute  of  Distributions,  the  principle  of  the  decisions  in  cases  of 
intestacy  will  be  applicable  (c) 

(2)  Where  the  covenant  is  not  to  pay  a  gross  sum,  but  the  interest 
of  a  sum  of  money  for  life,  or  a  mere  life  annuity,  the  principle  upon 
which  Blandy  v.  Widmore  was  decided  will  not  apply.  Thus  in 
Couch  v.  Stratton  (d),  where  a  covenant  by  a  husband  to  pay  the 
interest  of  a  sum  of  money  to  his  widow,  for  life,  was  held  not  to  be 
satisfied  by  her  distributive  share  under  his  intestacy  (e). 

(3)  Nor  will  the  rule  laid  down  in  Blandy  v.  Widmore  be  applic- 
able where  the  husband  covenants  to  pay  a  sum  in  his  lifetime,  and 
there  is  a  breach  of  covenant  before  his  death,  and  a  debt  is  due  to 
his  wife.  She  will  not  take  her  distributive  share  either  wholly  or 
partially  in  performance  of  the  covenant.  In  Oliver  v.  Brickland,  or 
Oliver  v.  Brighouse(f),  the  husband  covenanted  to  pay  a  sum  within 
two  years  after  marriage,  and  if  he  died,  his  executors  should  pay  it. 
He  lived  after  the  two  years  and  died  intestate,  leaving  a  larger  sum 
than  what  he  covenanted  to  pay  to  devolve  upon  his  widow,  as  her 
distributive  share  ;  but  Jekyll,  M.R.,  held,  that  it  was  not  to  be  taken 
in  performance  of  the  covenant  (g). 

(a)  Lee  v.  D'Aranda,  3  Atk.  419;  Eq.  615;  Salisbury  v.  S.,  6  Ha.  526; 
S.  C.  1  V.  1,  L  ;  Garthshore  v.  Chalie,      Wood  v.  W.,  7  B.  183. 

infra.  (/)  1  V.  1,  cited;  3  Atk.  420,  422. 

(b)  See  and  consider  Haynes  v.  Mico,  (g)  See  Garthshore  v.  Chalie,  10  V. 
1  Bro.  Ch.  129;  Devese  v.  Pontet,  1  12,  7  B.  B.  311,  where  Lord  Ehlon 
Cox,    188,  1  B.  B.  15.  approves   of  this  case;  but  see  Salis- 

(c)  Goldsmid  v.  G.,  1  Swans.  211.  bury  v.  S.,  6  Ha.  p.  529;  see  further 
\d)  4   V.    391,    4   B.    B.    230;     see      Lang   v.   L.,    8   Si.    451  ;    Corsbie   v. 

SaKsbury  v.  S.,  infra.  Free,  Cr.  &  Ph.  64. 

(<?)  See  also  Young  v.  Y.,  5  Ir.  B. 
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But  where  a  covenant  is  entire,  although  the  provision  for  the 
wife  be  such,  that,  if  part  of  it,  standing  alone,  might  be  considered 
as  performed  by  the  distributive  share  of  the  husband's  personalty 
devolving  upon  her  on  his  intestacy,  if  another  part  of  it  could  not  be 
considered  as  so  performed,  the  Court  will  not,  since  the  covenant  is 
entire,  divide  it  by  holding  one  part  performed,  and  the  other  part 
not  performed  :  Couch  v.  Stratton  (a). 

(a)  4  V.  391,  4  E,  E.  230. 


SPECIFIC    PERFORMANCE, 


CUDDEK  v.  RUTTER. 

1720.     5  Vin.  Abr.  53S,  pi.  21  (a). 


Specific  Performance  of  Agreements  relating  to  Personal  Property. 

A  bill  in  equity  will  not  lie  for  specific  performance  of  an  agreement 
to  transfer  Southsea  Stock. 

Bill  for  a  specific  performance  of  an  agreement  to  transfer  stock. 
— The  case  was,  the  defendant  agreed  with  the  plaintiff  to  transfer 
to  him  1000/,  South-sea  Stock,  upon  the  20th  of  November  then 
next  following,  at  the  rate  of  104/.  per  cent.,  and  gave  him  a 
promissory  note  under  his  hand  for  so  doing,  and  received  two 
guineas  of  the  plaintiff  in  part  of  the  consideration-money ;  but  the 
defendant,  in  drawing  the  note,  had  put  in  the  usual  words  "  or  pay 
the  difference,"  which  the  plaintiff  struck  out,  and  would  not  agree 
to,  and  then  the  defendant  signed  the  note. 

After  the  bargain  was  made,  and  before  the  time  of  delivering  the 
stock,  the  South -sea  Stock  rose  considerably  in  value,  and  the 
defendant  did  not  deliver  the  stock  at  the  day,  but  a  few  days  after- 
wards offered  to  pay  the  difference,  and  submits  so  to  do  by  his 
answer  ;  but  the  plaintiff  insists  to  have  the  stock  actually  transferred 
to  him,  and  refuses  to  take  the  difference,  &c. 

Sir  Robert  Raymond  and  Mr.  Vernon,  for  the  defendant  insisted, 
that  a  contract  for  the  sale  of  stock  differs  from  other  contracts  for 
sale  of  a  house,  lands,  &c,  for  in  such  things  there  may  be  a  particular 
conveniency  or  benefit   to  the  buyer  in  this  individual  house,  &c. : 

(a)  S.  C.  nom.  Cud  v.  Eutter,  1  P.      Beg.  Lib.  A.  1719,  fol.  35 ;  Eeg.  Lib. 
W.  570;  2  Eq.  Ca.  Abr.  18,  pi.  8;  Pr.       B.  1719,  fol.  411. 
Ch.  534,  cited,  nom.  Scould  v.  Butter ; 
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but  it  is  not  so  in  stock,  for  one  1000Z.  is  as  good  as  another  1000?. 
stock,  and  is  to  be  purchased  daily  in  Exchange  Alley  :  that  the 
plaintiff  has  his  remedy  at  law  for  the  damages ;  viz.,  the  difference. 

Sir  Joseph  Jekyll,  M.R.,  said,  that  this  is  a  fair  and  reasonable 
agreement,  and  he  saw  no  reason  why  the  Court  should  not  in  this 
case,  as  well  as  others,  decree  a  specific  performance  of  the  contract, 
especially  since  it  was  insisted  upon  by  the  plaintiff,  at  the  making 
the  agreement,  that  he  should  not  be  obliged  to  take  the  difference, 
but  would  have  the  stock  actually  delivered  to  him  ;  and  it  is  more 
for  the  advantage  of  the  buyer  to  have  the  stock  than  the  difference, 
and  saves  him  the  trouble  of  buying  it  of  another,  and  paying 
brokerage  :  and  decreed  that  the  defendant  do  transfer  the  stock,  and 
pay  the  dividends  since  the  20th  of  November,  plaintiff  to  pay  interest 
of  the  money  to  that  time,  and  ordered  costs  to  the  plaintiff. 

Lord  Chancellor  Parker  (a),  on  an  appeal  from  this  decree, 
upon  opening  the  cause,  seemed  strongly  against  the  plaintiff,  and 
urged  the  law  in  case  of  a  bargain  for  corn  to  be  delivered  upon  a  day 
certain  at  such  a  market,  at  such  a  price,  and  the  corn  is  not  delivered 
according  to  the  contract ;  the  buyer  shall  not  by  a  bill  in  equity 
compel  the  seller  to  a  specific  performance  of  this  agreement,  but  the 
buyer  is  left  to  his  remedy  at  law,  for  breach  of  the  agreement  to 
recover  damages,  id  est,  the  difference  between  the  price  agreed  on 
by  the  parties,  and  the  price  of  corn  upon  the  market-day. 

In  argument  for  the  plaintiff  it  was  said,  it  was  the  common  justice 
of  this  Court  to  compel  the  party  to  a  specific  performance  of  his 
agreement,  if  the  same  was  just  and  reasonable,  and  fairly  obtained  : 
that  this  was  a  just,  reasonable,  and  fair  agreement  in  all  the  circum- 
stances :  it  was  the  current  price  of  the  stoGk  at  that  time,  and  no 
imposition  upon  the  defendant :  that  the  subsequent  rise  could  not 
alter  the  case,  for  it  was  an  equal  hazard  that  it  might  fall,  and  the 
parties  in  such  contracts  executory  must  take  their  chance.  They 
compared  it  to  the  case  of  a  contract  for  so  many  bales  of  silk,  or  any 
other  merchandise,  to  be  delivered  at  a  future  day,  at  a  certain  price : 
if  the  value  of  the  silk,  or  other  goods,  doth  rise  before  the  day,  that 

(a)  Aiterwards  Earl  of  Macclesfield. 
W.    &   T. — VOL.   II.  27 
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is  no  excuse  for  non-performance  of  the  contract.  So,  in  the  case  of 
a  contract  for  lands,  if  lands  rise  in  value,  yet  the  party  ought  to 
execute  his  agreement. 

In  argument  for  the  defendant  it  was  said  that  the  rule  laid  down 
was  too  general  for  compelling  the  execution  of  agreements  between 
the  parties :  that  this  Court  would  not  compel  the  party  to  perform 
a  hard  agreement,  though  it  was  fair  at  the  time  it  was  made,  but 
leave  the  other  party  to  his  remedy  at  law  *  *  *  that  the 
plaintiff  knew  that  the  defendant  had  no  stock  when  he  made  the 
bargain  with  him,  and  therefore  could  not  expect  to  have  the  stock 
delivered  to  him,  but  to  have  the  difference  if  the  stock  should 
happen  to  rise  before  the  time,  and  he  had  no  more  intention  to  take 
the  stock  than  the  other  had  to  deliver  it,  and  this  appears  by  his 
non-attendance  at  the  South-sea  House  upon  the  day  to  accept  and 
pay  for  the  stock.  They  cited  the  case  of  The  Marquess  of  Normanby 
v.  Lord  Berkly,  temp.  Lord  Somers,  C,  who  said,  in  that  case,  that 
the  Court  would  not  carry  agreements  into  execution  unless  the 
contract  was  reasonable  and  fair  in  every  particular,  because  they 
cannot  mitigate  damages  upon  the  circumstances  of  the  case,  as  a 
jury  may  do,  but  must  decree  the  whole  contract  to  be  performed. 

It  was  replied  that  the  plaintiff,  some  days  before  the  stock  was  to 
be  delivered,  told  the  defendant  that  he  expected  to  have  the  stock 
delivered  to  him  ;  but  the  defendant  said  that  he  had  not  the  stock, 
and  therefore  could  not  deliver  it ;  and  afterwards  the  defendant  kept 
out  of  the  way  for  some  days,  and  the  plaintiff  could  not  find  him, 
and  that  was  the  reason  he  did  not  attend  at  the  South-sea  House  to 
accept  the  stock  ;  that,  this  being  occasioned  by  the  defendant's  own 
unfair  dealing,  the  plaintiff  ought  not  to  suffer  by  it ;  and  upon  that 
account  the  plaintiff  ought  to  be  relieved  in  equity,  because  he  is 
remediless  at  law  for  want  of  a  legal  demand  and  tender  upon  the 
day. 

Lord  Chancellor  Parker. — There  is  no  reason  to  bring  this 
bill  for  a  specific  performance  of  this  agreement,  because  there  is  no 
difference  between  this  1000?,  South-sea  Stock  and  another  1000?. 
stock,  which  the  plaintiff  might  have  bought  of  any  other  person 
upon  the  very  day ;  and  the  plaintiff  does  not  suffer  at  all  by  the 
non-performance  of  the  agreement  specifically,  if  the  defendant  pays 
him  the  difference. 
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These  sorts  of  contracts  are  commonly  understood  to  mean  no  more 
than  to  transfer  the  stock  or  pay  the  difference,  and  this  fully  answers 
the  intention  of  the  parties  ;  and  the  party  has  thereby  the  entire 
benefit  of  his  contract  as  fully  as  if  the  stock  were  actually  delivered, 
for  he  may  buy  of  any  other  person,  and  be  no  more  money  out  of 
pocket  than  if  the  stock  were  delivered  to  him  according  to  the 
agreement.  This  differs  very  much  from  the  case  of  a  contract  for 
lands,  some  lands  being  more  valuable  than  others — at  least,  more 
convenient  than  others — to  the  purchaser ;  but  there  is  no  difference 
in  stock — one  man's  stock  is  of  equal  benefit  and  conveniency  as 
another's. 

Secondly,  it  appears  that  the  defendant  had  not  the  stock  when 
the  contract  was  made,  and  this  Court  will  not  decree  a  specific 
performance  of  a  contract  when  the  party  has  not  the  thing  to 
deliver.  Suppose  a  contract  for  the  sale  of  land,  and  the  party  has- 
not  the  land  at  the  time  he  contracted  for  the  sale  of  it,  this  Court 
would  not  decree  a  specific  performance  of  the  agreement.  If  there 
be  a  contract  for  the  sale  of  malt,  or  any  other  commodity,  and  the 
seller  has  not  the  malt  or  other  things  agreed  to  be  delivered,  this 
Court  would  not  compel  the  party  to  perform  his  agreement,  but 
leave  the  buyer  to  recover  his  damages  at  law  for  non-performance 
of  the  agreement. 

Thirdly,  in  contracts  for  stock,  being  subject  to  sudden  rise  and 
fall,  the  day  is  the  most  material  part  of  the  contract,  and  therefore 
not  proper  for  a  court  of  equity  to  carry  into  execution.  The  decree 
might  be  beneficial  to  the  plaintiff  one  day,  and  to  his  prejudice  the 
next.  I  shall  always  discourage  bills  of  this  kind  ;  but  since  the 
defendant  did  shuffle  with  the  plaintiff,  and  not  offer  to  pay  him  the 
difference  till  two  months  after  the  day,  I  will  not  dismiss  the  bill, 
but  let  the  Master  inquire  what  the  difference  was  at  the  day,  and 
the  defendant  pay  it  to  the  plaintiff,  with  interest,  but  no  costs. 
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NOTES. 


1.  Generally. 

2.  Contracts  relating  to  real  property,  p.  421. 

3.  Contracts  relating  to  personal  property,  p.  422. 

4.  Contracts  relating  to  personal  acts,  p.  436. 

5.  Specific  performance  compelled  by  injunction,  p.  445. 

6.  Specific   performance  and  damages  under   Lord   Cairns'  Act,   and  the 

Judicature  Act,  1873,  p.  448. 

1.  Generally. 

This  note  deals  with  the  question  discussed  in  the  principal  case, 
viz.,  of  what  contracts,  especially  in  relation  to  their  subject-matter, 
the  Court  will  decree  the  specific  performance.  This  may  be  con- 
sidered most  conveniently  under  four  general  heads  : — 1st.  When 
the  contract  relates  to  property,  whether  real  or  personal ;  2nd.  When 
the  contract  relates  to  personal  acts ;  3rd.  Specific  performance  when 
compelled  by  injunction;  and  4th.  The  extension  of  the  jurisdiction 
of  equity  in  matters  of  specific  performance  by  the  Legislature  con- 
ferring powers  to  award  damages  in  certain  cases. 

The  original  and  sole  foundation  of  the  jurisdiction  to  decree  the 
specific  performance  of  contracts  is  simply  this — that  an  award  of 
damages  at  law  will  not  give  a  party  the  compensation  to  which  he 
is  entitled  (a). 

The  remedy  is  discretionary,  but  of  the  circumstances  calling  for 
the  exercise  of  this  discretion  the  Court  judges  per  settled  and  fixed 
rules ;  hence  the  discretion  is  said  not  to  be  arbitrary  or  capricious, 
but  judicial  (b).  "  If  the  defendant  can  show  any  circumstances 
dehors,  independent  of  the  writing  making  it  inequitable  to  interpose 
for  the  purpose  of  specific  performance,  a  court  of  equity,  having 
satisfactory  information  on  that  subject,  will  not  interpose  "  (c). 

As  the  remedy  of  specific  performance  is  enforceable  in  personam, 
it  cannot  be  invoked  against  a  person  over  whom  the  tribunals  of 
this  country  have  no  jurisdiction,  e.g.,  against  a  foreign  govern- 
ment (cl).  But  the  Court  will  make  the  decree  against  a  defendant 
within  the  jurisdiction  though  the  subject-matter  with  which  the 
contract  deals  is  not  within  the  jurisdiction  of  the  Court,  even 
though  the  foreign  law  might  give  no  such  remedy  (e). 

A  court  of  equity  will  not  decree  specific  performance  of  a  contract 

(a)  Harnett  v.  Yielding,  2  Sch.  &  (d)  Smith  v.  Weguelin,  8  Eq.  198 ; 
L.  553.  but  cf .  Hart  v.  Herwig,  8  Ch.  860. 

(b)  (1892)  Fry,  Spec.  Peri,  p.  18.  (e)  Penn  v.  Baltimore,  vol.  1,  p.  755  ; 

(c)  Per  Plumer,  V.-C,  Clowes  v.  Foubert  v.  Twist,  1  Bro.  P.  C.  129; 
Higginson,  1  V.  &  B.  527.  Toller  v.  Carteret,  2  Vern.  494. 
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unless  it  be  founded  upon  valuable  consideration  (a),  and  unless,  as  a 
general  rule,  the  contract  be  mutual,  i.e.,  capable  of  being  enforced 
at  the  suit  of  either  party. 

2.  Contracts  relating  to  Real  Property. 
Where  a  contract  in  writing  respecting  real  property,  in  con- 
formity with  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  is  entered  into 
between  competent  parties,  and  is,  moreover,  in  its  nature  and  cir- 
cumstances, unobjectionable,  it  is  as  much  of  course  for  a  court  of 
equity  to  decree  a  specific  performance  as  it  is  for  a  court  of  common 
law  to  give  damages  for  the  breach  of  such  a  contract  (6). 

Quasi-contracts. — And  a  court  of  equity  will  entertain  suits  for 
specific  performance  in  certain  cases  of  quasi-contracts,  viz.,  after 
notice  to  treat  has  been  given  by  railway  or  other  companies  in  the 
exercise  of  their  compulsory  powers  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  the  price  of  the  land  has  been  fixed  (c), 
whether  it  be  by  correspondence  (d),  by  the  landowner  and  the 
company  (e),  by  arbitrators  under  the  Lands  Clauses  Consolidation 
Act  (/),  or  appointed  by  written  agreement  (g),  by  surveyors  named 
by  parol  (h),  or  by  the  verdict  of  a  jury  (i).  In  such  cases  a  railway 
company  is  in  the  same  position  with  regard  to  the  landowner  as  an 
ordinary  purchaser,  and  will  be  compelled  by  a  court  of  equity  to 
complete  the  purchase  (k). 

But  a  mere  notice  to  treat  is  not  sufficient  to  give  the  Court  juris- 
diction to  interfere  by  way  of  decreeing  specific  performance  (I),  nor 
a  mere  notice  of  intention  to  apply  for  the  appointment  of  a  surveyor 
after  notice  to  treat  (m). 

(a)  Cochrane  v.  Willis,  34  B.  359.  Railway  Co.,  7  Ch.  154. 

See   3    Seton   on   Decrees,    1834,    5th  (g)  Regent's  Canal  Co.  v.  Ware,  23 

Ed.;  and  see  note  to  Ellison  v.  E.,  post.  B.  575. 

(6)  Hall  v.  Warren,  9  V.  608.  (//)  Watts  v.  W.,  17  Eq.  217. 

(c)  See  sects.  22  and  23.  (t)  Nash  v.  The  Worcester  Improve- 

(d)  Inge  v.  Birmingham,  Wolver-  ment  Commissioners,  1  Jur.  (N.  S.) 
hampton,  &  Stour  Valley  Railway  Co. ,  973 ;  Doherty  v.  Waterford  &  Limerick 
1  Sm.  &  Gif.  347  ;  S.  C,  3  De  G.  M.  Railway  Co.,  13  Ir.  Eq.  R.  538. 

&  G.  658  ;  see,  too,  Bee  v.  Stafford  &  (k)  See  also  Harvey  v.  Metropolitan 

TJttoxeter  Railway  Co.,  23  W.  R.  868.       Railway  Co.,  7  Ch.  154  ;  Watts  v.  W., 

(e)  Ex  p.  Hawkins,  13  Si.  569;  see       17  Eq.  217. 

also  Haynes  v.  H.,  1  Dr.  &  Sm.  457 ;  (0  Haynes  v.  H,  1  Dr.  &  Sm.  426 ; 

Wells  v.   Chelmsford  Local  Board  of  but  see  Mason  v.  London,  Chatham,  & 

Health,  15  C.  I).  108.  Dover  Railway  Co.,   6  Eq.  101,  7  Eq. 

(/)  Mason    v.    Stokes  Bay  Pier   &  546. 

Railway  Co.,  11  W.  R.  80;  32  L.  J.  (m)  Grierson  v.  Cheshire  Lines  Com- 

Ch.    110;    Harding    v.    Metropolitan  mittee,  19  Eq.  83. 
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If,  after  a  notice  to  treat,  the  company  refuse  to  proceed,  the  land- 
owner has  no  remedy  against  them  in  equity,  but  may  apply  for  a 
mandamus  to  compel  the  company  to  ascertain  what  compensation  is 
payable  to  the  landowner  (a). 

Where  a  railway  company,  after  having  given  notice  to  treat,  has 
paid  the  purchase-money  for  leaseholds,  and  has,  with  the  consent  of 
the  lessee,  been  admitted  into  possession,  it  will,  at  the  suit  of  the 
lessee  within  a  reasonable  time,  be  compelled  to  accept  an  assign- 
ment containing  the  usual  covenants  (6). 

When  a  railway  company  has  given  notice  to  a  landowner  to  treat 
for  a  portion  of  a  piece  of  land,  and  the  latter  has  given  notice  to 
the  company  to  take  the  ivhole,  if  on  a  bill  filed  by  the  landowner  for 
a  declaration  made  in  accordance  with  his  notice,  such  declaration  is 
made  reserving  further  consideration,  and  upon  enquiry  the  title  is 
found  to  be  good,  the  Court  has  made  an  order  compelling  the  com- 
pany to  take  the  necessary  steps  for  ascertaining  the  value  of  the 
whole  of  the  land,  for  payment  of  the  value  so  ascertained,  and  for 
the  execution  of  a  conveyance  to  the  company  (c). 

3.  Contracts  relating  to  Personal  Property. 

The  decision  in  the  principal  case  shows  that  specific  performance 
of  agreements  relating  to  personalty  will  not,  as  in  the  case  of  agree- 
ments relating  to  realty,  be  invariably  decreed  :  it  will,  however,  be 
seen,  upon  examining  the  authorities,  that  whenever  courts  of  equity 
have  refused  to  interfere  with  agreements  relating  to  personalty 
they  have  done  so,  not  because  of  any  difference  between  real  and 
personal  property,  but  because  damages  at  law  will  be  an  adequate 
compensation  ;  and  there  is,  therefore,  no  reason  why  the  jurisdiction 
of  equity  should  be  called  into  action.  Upon  this  ground  chiefly 
the  Lord  Chancellor,  in  the  principal  case,  refused  to  decree  the 
specific  performance  of  the  agreement,  observing,  that  it  differed 
much  from  "  a  contract  for  lands,  some  lands  being  more  valuable 
than  others — at  least,  more  convenient  than  others — to  the  purchaser ; 

(a)  Adams  t\  London  &  Blackwall  (b)  Ibid.       See     also     Harding     v. 

Railway  Co.,  2  Mac.  &  G.  118;  Lind  Metropolitan  Railway  Co.,  7  Ch.  154. 
v.  Isle  of  Wight  Ferry  Co.,  7  L.  T.  (c)  Marson  v. The  London,  Chatham, 

(N.  S.)  416;  Leominster  Canal  Co.  v.  &  Dover  Railway  Co.,  7  Eq.  546,  6  Eq. 

Shrewsbury  &  Hereford  Railway  Co.,  101 ;    the  question   of  jurisdiction  to 

3  Kay  &  J.  654  ;  Baker  v.  Metropolitan  make  the  decree  was  not  argued ;  and 

Railway  Co.,  31  B.  504,  511  ;  Tiverton  see  the  remarks  thereon  in  Grierson  v. 

&  North  Devon  Railway  Co.  v.  Losse-  Cheshire  Lines  Committee,  19  Eq.  89. 
more,  9  App.  Cas.  491. 
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but  there  is  no  difference  in  stock— one  man's  stock  is  of  equal  benefit 
and  conveniency  as  another's  "  (a). 

Personalty.— The  question,  therefore,  in  all  cases  where  the  specific 
performance  of  an  agreement  relative  to  personalty  was  sought,  was 
this— would  damages  at  law  afford  an  adequate  compensation  for 
breach  of  the  agreement  ?  If  it  would,  there  was  no  occasion  for  the 
interference  of  equity  ;  the  remedy  at  law  was  complete  :  if  it  would 
not,  specific  performance  of  the  agreement,  as  in  the  case  of  an 
agreement  relating  to  realty,  would  be  enforced. 

Upon  the  ground  that  damages  would  be  an  adequate  compensa- 
tion, it  has  been  decided  that  specific  performance  of  a  contract  to 
deliver  goods  in  the  shape  of  coals,  would  not  be  decreed  (6). 

In  the  following  cases,  however,  it  has  been  held,  that,  as  damages 
at  law  could  not  be  correctly  estimated,  or  would  not  furnish  a  com- 
plete and  adequate  remedy  for  the  non-performance  of  a  contract 
relative  to  personal  property,  equity  ought  to  decree  specific  perform- 
ance. In  Taylor  v.  Neville  (c),  specific  performance  was  decreed  of 
a  contract  for  sale  of  800  tons  of  iron,  to  be  delivered  and  paid  for  in 
a  certain  number  of  years,  and  by  instalments  ;  and  the  reason  given 
by  Lord  Hardwicke  Is,  "  that  such  sort  of  contracts  differ  from  those 
that  are  immediately  to  be  executed ; "  and  they  do  differ  in  this 
respect,  that  the  profit  upon  the  contract,  being  to  depend  upon 
future  events,  cannot  be  correctly  estimated  in  damages,  where  the 
calculation  must  proceed  on  conjecture.  In  such  a  case,  to  compel  a 
party  to  accept  damages  for  the  non-performance  of  his  contract 
is  to  compel  him  to  sell  the  actual  profit  which  may  arise  from  it  at  a 
conjectural  price.  This  case  was  doubted,  however,  by  Page- 
Wood,  V.-C,  in  Pollard  v.  Clayton  (d). 

In  Ball  v.  Coggs{e),  specific  performance  was  decreed,  in  the 
House  of  Lords,  of  a  contract  to  pay  the  plaintiff  a  certain  annual 
sum  for  his  life,  and  also  a  certain  other  sum  for  every  hundredweight 
of  brass  wire  manufactured  by  him  during  his  life  as  manager  of 
certain  mills  belonging  to  the  defendants. 

Moreover,  in  Buxton  v.  Lister  (f),  Lord  Hardwicke  puts  the  case 

(a)  See,  too,  Adderley  v.  Dixon,  1  App.  Cas.  523 ;  Donnell  v.  Burnett,  22 

S.  &  S.  610;  Buxton  v.  Lister,  3  Atk.  C.  D.  835,  and  the  cases  there  cited. 

384  (c)  3  Atk.  384,  cited. 

{b)  Eothergill  v.  Eowland,   17  Eq.  (d)  1  Kay  &  J.  462 ;  see  also  Nives 

132  •     but    see    Heathcote    v.    North  v.  N.,  15  C.  D.  649. 

Staffordshire  Eailway  Co.,  2  Mac.  &  (e)  1  Bro.  P.  0.  140,  Toinl.  ed. 

G.  112  ;  Tailby  v.  Official  Receiver,  13  (/)  3  Atk.  385. 
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of  a  ship-carpenter  purchasing  timber  which  was  peculiarly  con- 
venient to  him  by  reason  of  its  vicinity,  and  also  the  case  of  an 
owner  of  land  covered  with  timber  contracting  to  sell  his  timber  in 
order  to  clear  his  land  ;  and  assumes  that,  as  in  both  those  cases 
damages  would  not,  by  reason  of  the  special  circumstances,  be  a 
complete  remedy,  equity  would  decree  specific  performance  (ft). 

Again  in  the  case  of  Thorn  v.  The  Commissioners  of  Public 
Woi^ks  (6),  Romilly,  M.R.,  decreed  specific  performance  of  a  contract  to 
purchase  the  arch  stone,  spandrill  stone,  and  the  Bramley  Fall 
stone  contained  in  the  old  Westminster  Bridge. 

It  is  clear  that  a  contract  for  the  purchase  of  articles  of  unusual 
beauty,  rarity,  and  distinction,  such  as  objects  of  virtu,  will  be 
enforced,  as  damages  would  not  be  an  adequate  compensation 
for  non-performance  (c). 

The  jurisdiction  of  the  Court  with  regard  to  the  specific  perform- 
ance of  contracts  relating  to  chattels  does  not  appear  from  the 
decisions  to  rest  upon  a  very  satisfactory  foundation.  The  question 
ought  not  to  be  whether  a  chattel  contracted  to  be  sold  is  of  an 
ordinary  or  extraordinary  character,  but  solely  whether  a  specific 
chattel  has  been  pointed  out  as  the  subject  matter  of  the  contract ; 
if  it  be,  the  option,  it  is  submitted,  ought  to  lie  with  the  purchaser 
whether  he  will  have  the  chattel  contracted  for,  or  damages  in  lieu 
•  thereof.  This  is  well  put  by  Lord  Wesibury.  "  A  contract  for  the 
sale  of  goods,"  said  his  Lordship,  "  as  for  example,  of  500  chests  of 
tea,  is  not  a  contract  which  would  be  specifically  performed,  because 
it  does  not  relate  to  any  chests  of  tea  in  particular  :  but  a  contract 
to  sell  500  chests  of  tea  which  are  now  in  my  warehouse  in  Gloucester 
is  a  contract  relating  to  specific  property,  and  which  would  be 
specifically  performed.  The  buyer  may  maintain  a  suit  in  equity 
for  the  delivery  of  a  specific  chattel  when  it  is  the  subject  of  a 
contract,  and  for  an  injunction  (if  necessary)  to  restrain  the  seller 
from  delivering  it  to  any  other  person  "  (d). 

A  court  of  equity  moreover  has  enforced  specific  performance  by  a 
'purchaser   of  a    contract   to    purchase   debts  (e).       And    upon   the 

(a)  Per  Leach,  V.-C,  1  S.  &  S.  610.      v    Dresser,   7   H.   L.  Cas.  317,    318; 

(b)  32  B.  490.  Heathcote  v.  North  Staffordshire  Rail- 
(c) |  Per  Kindershy,  V.-C,  in  Falcke      way    Co.,    2    Mac.    &    G.    100,    112; 

v.  Gray,  4  Drew.  658.    See  also  Pusey  Fothergill  v.  Rowland,  17  Eq.  132. 

v.  P.,  post  ;  and  Duke  of  Somerset  v.  (e)  Adderley    v.  Dixon,   1  S.   &    S. 

Cookson,  post,  and  note,  p.  456.  607  ;    Wright  v.  Bell,   5  Price,  325  ; 

(d)  Holroyd  v.  Marshall,   10  H.  L.  Dan.  Ex.  Eep.  95. 
Cas.  209,  219.    See  and  consider  Hoare 
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ground  that  the  remedy  ought  to  be  mutual,  it  would,  upon  a  bill 
filed  by  a  vendor,  enforce  specific  performance  of  a  contract  to 
purchase  debts,  as  it  clearly  would  in  the  cases  of  land  (a),  although 
he  sought  only  payment  of  the  purchase-money. 

So,  likewise,  the  specific  performance  of  a  contract  to  sell  or 
purchase  an  annuity  will  be  enforced  (6). 

And  a  Court  of  Equity  will,  on  behalf  of  a  vendor  of  life  annuities, 
enforce  specific  performance  of  the  contract,  by  compelling  payment 
of  the  purchase-money,  even  after  the  death  of  the  annuitant :  at  any 
rate,  where  there  are  arrears  of  the  annuity  due,  sufficient  to  support 
a  bill  filed  by  the  annuitant.  It  is  true  that  a  Court  of  Equity 
entertains  a  suit  for  specific  performance  by  a  purchaser  in  order 
to  give  him  the  very  subject  of  his  contract ;  nevertheless,  although 
the  demand  of  the  vendor  be  merely  for  a  sum  of  money,  it  will 
entertain  a  similar  suit  for  him,  upon  the  principle  that  the  remedies 
ought  to  be  mutual  (c). 

And  where  there  is  a  valid  contract  for  the  sale  of  a  patent,  the 
Court  will  specifically  enforce  it,  in  a  suit  by  a  purchaser  against 
the  vendor,  and  will  make  the  latter  execute  an  assignment.  The 
opposite  also  is  equally  true,  that  the  vendor  may  come  into  equity 
for  the  purchase-money  (d). 

In  contracts  relating  to  commodities  fluctuating  from  day  to  day 
in  market  price,  the  Court  expects  persons  to  be  unusually  vigilant 
and  active  in  asserting  their  right  to  specific  performance,  which  it  is 
inequitable  to  grant  after  a  delay  on  the  part  of  the  plaintiff,  and 
when  the  parties  may  be  no  longer  in  the  same  position  (e). 

It  has  been  decided  that  a  Court  of  Equity  will  neither  decree 
specific  performance  of  a  contract  to  lend  (/),  nor  of  a  contract  to 
borrow  (g),  or  to  pay  (h)  money,  or  to  leave  property  by  will  entered 
into  by  a  donee  of  a  mere  testamentary  power  of  appointment  (i);  but 
the  Court  will  always  decree  specific  performance  of  an  agreement  to 

(a)  See  ante,  p.  421.  Ch.   271;    South  African,   &c.  Co.   v. 

(b)  See  Withy  v.  Cottle,  1  S.  &  S.  Wallington,  45  W.  R.  467  (agreement 
174;  and  see  Clifford  v.  Turrell,  1  Y.  to  take  debentures);  but  see  May  v. 
&  C.  C.  C.  138,  9  Jur.  633.  Lane,  43  W.  R.  58 ;  Firth  v.  Slingsby, 

(c)  Xenney  v.  Wrexham,   6   Madd.  58  L.  T.  481. 

355,  357.  {(j)  Rogers  v.  Challis,  27  B.  175. 

(d)  Cogent  v.  Gibson,  33  B.  557.  (h)  Crampton  v.  The  Varna  R.  Co., 

(e)  Pollard  v.  Clayton.  1  Kay  &  J.  462.       7  Ch.  562;  and  see  Larios  v.  Bonany  y 
(/)  Sichel  v.  Mosenthal,  30  B.  371 ;       Gurety,  5  L.  R.  P.  C.  C.  346;  Brough 

Thorpe   v.  Hosford,    20   W.   R.    922 ;       v.  Oddy,  1  R.  &  M.  55. 

Western  Wagon  Co.  v.  West,  (1892)  1  (*)  Me  Parkin,  (1892)  3  Ch.  570. 
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execute  a  mortgage  in  consideration  of  money  actually  advanced  at 
or  before  the  time  of  the  contract  (a),  or  an  agreement  by  parol  to 
execute  a  bill  of  sale  of  personal  chattels  to  secure  the  plaintiff 
against  certain  liabilities  (6). 

Stocks  and  Shares. — We  have  before  seen  that  ordinarily  specific  per- 
formance of  a  contract  for  the  delivery  of  government  stock  will  not  be 
decreed,  ante,  p.  418.  In  the  principal  case  the  Earl  of  Macclesfield, 
reversing  the  decision  of  Jekyll,  M.R.,  refused  to  decree  specific  perfor- 
mance of  a  contract  for  the  transfer  of  South  Sea  stock— his  reasons 
being  first,  having  relation  to  the  subject-matter  of  the  contract — that 
one  man's  stock  did  not  differ  from  another  man's  stock ;  secondly, 
that  the  defendant  had  not  the  stock  when  the  contract  was  made  ; 
and  thirdly,  that  stock  being  subject  to  sudden  rise  and  fall,  the  day 
was  the  most  material  part  of  the  contract,  and  therefore  contracts 
relating  thereto  were  not  proper  for  a  Court  of  Equity  to  carry  into 
execution.  It  will  be  observed  that,  although  Lord  Macclesfield  in 
his  principal  case  refused  specific  performance,  he  ordered  the 
defendant  to  pay  the  difference  between  the  price  agreed  upon  and 
the  value  of  the  stock  on  the  day  fixed  upon  for  its  delivery.  In 
subsequent  cases,  except  in  a  somewhat  doubtful  one  of  Lord  Hard- 
wiche,  alluded  to  by  Lord  Eldon  (c),  the  courts  have,  as  a  general 
rule,  declined  to  enforce  specific  performance  of  an  agreement  for  the 
purchase  of  stock  ;  but  they  have  not  followed  Lord  Macclesfield  in 
ordering  the  payment  of  the  difference  (d). 

It  was  held,  however,  by  Leach,  V.-C,  that  a  bill  would  lie  for  the 
specific  performance  of  a  contract  for  the  purchase  of  Neapolitan 
stock,  where  it  prayed  for  the  delivery  of  the  certificates,  which 
would  constitute  the  plaintiff  proprietor  of  a  certain  quantity  of 
stock  (e). 

And  in  another  case  the  same  Judge  held  that  a  purchaser  of  a 
life  annuity  payable  out  of  dividends  of  stock  could  clearly  maintain 
a  bill  for  specific  performance  (/),  though  it  has  been  refused  (partly 
on  the  oround  of  misrepresentation)  in  the  case  of  a  contract  to  sell 
a  life  interest  in  the  public  funds  (g). 

Contracts  for  the  purchase  of  shares  in  companies,  as  distinguished 

(a)  Ashton  v.  Corrigan,  13  Eq.  76  ;  Nutbiwn  r.  Thornton,  10  Y.  161. 
Hermann  v.  Hodges,  16  Eq.  18.  (e)  Doloret  v.  Bothschild,  1  S.  &  S. 

(b)  Taylor  v.  Eckersley,  2  C.  D.  302.  500. 

(c)  10  V.  161.  (/)  Withy  v.  Cottle,  1  S.  &  S.  174. 

(d)  See   Cappur    v.    Harris,   Bunb.  (g)  Brealey    v.   Collins,    You.   317, 
135;    Buxton  v.  Lister,  3  Atk.   384;  330. 
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from  the  public  funds,  will  as  a  general  rule  be  enforced.  Thus  in 
Duncuft  v.  Albrecht(a),  specific  performance  of  a  parol  agreement 
for  the  sale  of  some  railway  shares  was  decreed,  on  the  ground  that 
such  shares  are  limited  in  number  and  cannot  always  be  obtained  in 
the  open  market  (6). 

An  agreement  to  accept  a  transfer  of  railway  shares  on  which 
nothing  has  been  paid,  may  be  enforced  as  an  agreement  for 
valuable  consideration,  in  consequence  of  the  liabilities  to  which  the 
purchaser  is  subjected,  and  from  which  the  vendor  is  relieved  upon 
the  transfer  (c). 

And  where  specific  performance  has  been  decreed  of  a  contract  to 
purchase  railway  shares  on  proceedings  taken  by  the  vendor,  the 
Court  will  order  the  purchaser  to  pay  the  calls  that  have  been  made 
since  the  sale,  to  indemnify  the  vendor  against  all  future  calls  in 
respect  of  the  shares,  and  to  take  proper  measures  to  procure  him- 
self to  be  registered  (d). 

As  to  specific  performance  on  behalf  of  the  purchaser  of  shares,  see 
Ward  and  Henry  s  Case  (e) . 

An  agreement  to  accept  shares  in  a  joint  stock  company  by  a 
defendant  who  fills  up  and  signs  a  form  to  that  effect,  will  be  speci- 
fically performed  against  him  in  equity  (/);  but  to  entitle  the 
directors  to  relief,  their  proceedings  must  be  prompt  (g) ;  and  it 
seems  that  specific  performance  will  not  be  decreed  to  take  shares 
where  the  partnership  might  be  immediately  put  an  end  to  (h). 

With  reference  to  the  liability  of  stock-jobbers,  or  buyers  from 
them,  towards  the  vendors  of  shares,  it  is  now  settled  that  the 
contract  of  a  jobber  who  purchases  shares  is,  that  at  the  name-day  he 

(a)  12  Sim.  189.  and  see  Jackson  v.  Cocker,  4  B.  59. 

(b)  This  decision  was,  on  the  23rd  (e)  2  Ch.  431,  reversing  S.  C,  2  Eq. 
of  July,    1841,  affirmed  by  the  Lord      226. 

Chancellor.       And     see     Jackson     v.  (/)  The  New  Brunswick  and  Canada 

Cocker,  4  B.  59;   Shaw  v.  Fisher,  2  Bailway  and  Land   Co.,    Limited,  v. 

De  Gr.  &  Sm.  11,    5  De   G.  M.   &  G.  Muggeridge,  4  Drew.  686. 

596 ;  Cheale  v.  Kenward,  3  De  G.  &  J.  (</)  The  Oriental  Inland  Steam  Co., 

27  ;  Wilson  v.  Keating,  7  W.  B.  (M.  B.)  Limited,  v.  Briggs,  2  John.  &  H.  625  ; 

484  ;  Odessa  Tramways  Co.  v.  Mendel,  Odessa  Tramways  Co.  v.  Mendel,  8  C. 

8  C.  D.  235.  D.  235. 

(c)  Cheale  v.  Kenward,  3  De  G.  &  (7<)  The  Sheffield  Gas  Consumers 
J.  27,  27  L.  J.  Ch.  784.  Co.,  Begistered,  v.  Harrison,  17  B.  294, 

(d)  Wynne  v.  Price,  3  De  G.  &  Sm.  but  see  the  observations  on  this  case  in 
310  ;  Shaw  v.  Fisher,  5  De  G.  M.  &  G.  The  New  Brunswick,  &c,  Co.  v. 
596  ;  Walter  v.  Bartlett,  18  C.  B.  845 ;  Muggeridge,  4  Drew.  686. 
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will  either  take  the  shares  himself,  in  which  case  he  would  be 
bound  to  accept  and  register  a  transfer  and  to  indemnify  the  vendor, 
or  that  he  will  give  him  the  names  of  one  or  more  transferees — 
names  to  which  no  reasonable  objection  can  be  made, — who  will 
accept  and  pay  for  the  shares  (a) ;  and  the  broker  of  a  purchaser 
seems  to  stand  in  the  same  position  (6). 

Not  only  will  the  jobber  be  liable  where  he  has  not  furnished  the 
names  of  proper  transferees  who  accept  the  shares,  but  also  where 
other  terms  are  added  to  the  original  contract,  which  he  does  not 
fulfil,  by  a  complete  novation,  or  a  substitution  of  another  contract 
for  the  original  contract,  his  liability  as  principal  will  remain  (c). 

Where,  however,  the  jobber,  in  an  ordinary  contract,  without  any 
guarantee  of  registration,  instead  of  taking  the  shares  himself,  elects 
to  perform  the  other  alternative,  and  sends  in  names  which  are 
accepted,  and  to  which  transfers  are  taken  and  paid  for  by  the  trans- 
ferees or  their  brokers  ;  the  jobber  is  then  and  at  that  stage  relieved 
from  further  liability,  and  the  liability  to  register  and  indemnify  is 
shifted  to  the  transferees  (d). 

There  is  in  effect  a  novation  of  the  contract,  and  the  liability  of 
the  transferees  is  substituted  for  that  of  the  jobbers  (e). 

We  have  before  seen  that  it  is  incumbent  upon  the  jobber  at  the 
name-day  to  give  in  names,  as  transferees,  of  persons  to  whom  no 
reasonable  objection  can  be  made.  Hence,  when  the  name  of  an 
infant  is  given  by  the  jobber  as  a  purchaser,  the  jobber,  even  although 
he  is  ignorant  of  the  fact  of  the  infancy,  and  a  transfer  has  been 
executed  to  the  infant,  will  be  compelled  to  indemnify  the  vendor  (/). 
But  the  actual  purchaser,  who  forwards  the  name  of  an  infant  to  the 
jobber,  will  be  compelled  to  indemnify  the  jobber  (g). 

The  result  will  be  the  same  where  the  name  given  is  that  of  a 
non-existent  person,  a  lunatic,  a  married  woman,  or  a  person  who 
has  given  no  authority  for  the  use  of  his  name  (h). 

(a)  Coles  v.  Bristowe,  4  Ch.  11,  per  (e)  See  also  Bowring  v.  Shepherd,  6 

Cairns,  L.C.  L.  B.  Q.  B.  309. 

(6)    Maxted   v.   Paine,   6   Ex.    132,  (/)  Nickalls  v.  Merry,  7  L.  E.  H. 

170.  L.  530 ;  see  also  Heritage  v.  Paine,  2 

(c)  Cruse  v.  Paine,  4  Ch.  441 ;  see  also  C.  D.  594. 

Maxted  v.  Paine,  4  Ex.  203;  Grissellv.  (g)  Peppercorne  v.  Clench,  26  L.  T. 

Bristowe,  4  L.  R.  C.  P.  36 ;  reversing  B.  (N.  S.)  656 ;  Brown  v.  Black,  8  Ch, 

S.  C,  3  L.   B.  C.    P.  112;    Davis  v.  939,  varying  S.  C,  15  Eq.  363. 

Haycock,  4  Ex.  373.  (h)  Nickalls  v.  Merry,  7  H.  L.  530, 

(d)  Coles  v.  Bristowe,  4  Ch.  3 ;  Loring  541 . 
v.  Davis,  32  C.  D.  625. 
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A  reasonable  objection  may,  it  seems,  be  made,  where  the  name 
given  is  that  of  a  foreigner  resident  abroad,  as  at  Smyrna,  unless  it 
be  shown  that  such  person  was  not  really  objectionable,  or  unless 
the  objection  be  waived  (a). 

It  is  not  essential  to  the  validity  of  the  nomination  that  the  name 
given  should  be  that  of  a  sub-vendee.  Thus,  where  the  name  given 
was  that  of  a  person  of  no  means,  who  consented  to  allow  his  name 
to  be  used  in  consideration  of  a  sum  of  money  paid  to  him,  and  the 
name  icas  not  objected  to  by  the  vendor's  brokers  within  the  time 
allowed  by  the  usages  of  the  Stock  Exchange,  it  was  held  that  the 
original  purchaser  had  performed  his  contract,  and  was  no  longer 
liable  (6). 

Where  stock-jobbers  have  bought  shares  on  the  Stock  Exchange, 
and  sold  them  again  to  brokers,  who  have  furnished  the  names  of 
parties  to  whom  transfers  are  to  be  made,  upon  the  delivery  by  the 
stock-jobbers  of  the  transfers  duly  executed  with  [the  certificates 
to  the  parties  named,  and  payment  of  the  consideration  by 
them,  the  stock-brokers  may  commence  an  action  against  the 
transferees,  and  oblige  them  to  register  and  indemnify  them  from 
all  calls  (c). 

In  some  cases  it  has  been  said,  but  not  actually  decided,  that  the 
new  contract  arises  at  an  earlier  period,  viz.,  when  the  name  is 
accepted  by  the  plaintiff's  brokers,  which  contract,  according  to  one 
learned  judge,  binds  the  defendant  at  least  to  accept  the  transfer  (d), 
and  according  to  another  learned  judge,  even  to  indemnify  the  plain- 
tiff against  future  calls  (e). 

There  is  no  contract  between  the  original  vendor  of  shares  and 
any  intermediate  purchaser.  The  contract  which  such  person  in 
effect  enters  into  with  the  party  from  whom  he  purchases,  is  to 
accept  the  shares  and  pay  the  price  on  the  settling  day,  or  in  the 
interim  to  give  the  name  of  a  competent  transferee,  and  upon  his 
giving  the  name  of  such  person,  he,  upon  accepting  the  transfer, 
takes  upon  himself  all  the  obligations  of  the  intermediate  purchaser 

(a)  Allen  v.  Graves,  5  L.  R.  Q.  B.  L.  R.  C.  P.  51 ;  Hawkins  v.  Maltby,  4 

478,  488.  Eq.  574,  3   Oh.  188,  6  Eq.  505,  4  Ch. 

(&)  Maxted    v.    Paine,    6  Ex.    132,  200. 
affirming  S.  C,  4  Ex.  203.  (d)  Bowring  v.  Shepherd,;6  L.  E.  Q. 

(c)  Davis  v.  Haycock,  4  Ex.   373;  B.  328,  per  Brett,  J. 
Bowring  v.  Shepherd,  6  L.  R.  Q,.  B.  (e)  Davis  v.  Haycock,  4  Ex.  384,  per 

309  ;  and  see  Sheppard  v.  Murphy,  2  Kelly,  C.B. 
Ir.  R.  Eq.  544  ;  Grissell  v.  Bristowe,  4 
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towards  his  own  vendor,  who  cannot  be  called  upon  in   any  way  to 
indemnify  the  original  vendor  (a). 

And  where  the  actual  purchaser  of  shares,  or  his  broker,  gives  the 
name  of  a  third  party,  as  purchaser  to  whom  the  transfers  are  made 
out,  if  such  third  party  by  his  conduct  induces  the  vendor  to  believe 
that  he  has  adopted  the  contract,  he  will  be  compelled  specifically  to 
perform  it  (6). 

The  fact  that  the  plaintiff  was  only  equitable  owner  of  shares 
registered  in  the  name  of  a  third  person,  does  not  disentitle  him  to 
a  decree  for  specific  performance  and  indemnity  (c). 

And  the  fact  that  a  call  has  been  made  before  the  purchase  of 
shares  would  not  seem,  in  the  absence  of  fraud  or  misrepresentation, 
to  have  the  effect  of  rendering  the  contract  invalid  (d). 

Nor  is  it  any  objection  to  specific  performance,  that  after  the  sale 
of  the  shares,  the  company  was  ordered  to  be  wound  up  (e). 

The  question  has  arisen  when  the  directors  of  a  company,  having 
by  their  constitution  power  to  refuse  to  register  transfers,  take  upon 
themselves  to  refuse  to  register  a  purchaser,  whether  he  is  not 
thereby  absolved  from  the  performance  of  the  contract.  It  seems 
that  where  the  contract  is  not  made  on  the  Stock  Exchange,  but 
with  reference  to  the  rules  of  the  company  which  require  the  vendor 
to  do  all  that  is  essential  to  the  transfer,  if  he  fails  to  procure  the 
assent  of  the  directors  to  the  transfer,  the  purchaser  is  released  from 
the  contract,  and  if  he  has  paid  the  purchase-money  in  ignorance  of 
the  refusal  of  the  directors,  he  can  recover  it  back  (/). 

Where,  however,  the  contract  is  made  on  the  Stock  Exchange  and 
subject  to  its  rules,  in  the  absence  of  express  contract,  it  is  not  the 
vendor's  duty  to  procure  registration  of  the  transfer,  and  he  will  have 
performed  his  part  of  the  contract  by  the  delivery  of  the  transfer  and 
certificates  (g). 

(a)  Viscount  Torrington  v.  Lowe,  4      Eq.  505,  4  Ch.  200. 

L.  E.  C.  P.  26 ;  sed  vide  Castellan  v.  (e)  Paine  v.  Hutchinson,  3  Ch.  388  ; 

Hobson,  10  Eq.  47.  Hodgkinson    v.    Kelly,    6    Eq.    496 ; 

(b)  Shepherd  v.  Gillespie,  5  Eq.  293.  Hawkins  v.  Maltby,  6  Eq.  505,  4  Ch. 
See  also  Shaw  v.  Eisher,  5  De  G.  M.  200  ;  Sheppard  v.  Murphy,  1  Ir.  B. 
&  G.  596 ;  Morton's  case,  16  Eq.  104.  Eq.  490,  2  Ir.  E.  Eq.  544. 

See  Eormof  Decree,  5  Eq.  298, 299, 300.  (/)  Wilkinson  v.  Lloyd,  7  Q.  B.  27, 

(c)  Paine  v.  Hutchinson,  3  Eq.  257,  and  see  Stray  v.  Eussell.  1  Ell.  &  Ell. 
3  Ch.  App.  388 ;  Loring  v.  Davis,  32      900. 

C.  D.  625.  {g)  Eemfry  v.  Butler,  Ell.  B.  &  E. 

(d)  Hawkins  v.  Maltby,  4  Eq.  572 ;  887 ;  Stray  v.  EusseU,  1  EU.  &  Ell. 
per  Chelmsford,  C.     See  also  S.  G,  6      888,  900. 
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When  the  cases  fall  under  neither  of  the  two  before-mentioned 
classes,  the  authorities  are  conflicting. 

Lord  Romilly  appears  to  have  thought  that  in  no  case  could  the 
contract  be  performed  unless  the  purchaser's  name  be  put  upon  the 
register  (a)  ;  but  that  the  Court  could  compel  directors  to  admit  a 
purchaser  if  they  wilfully  refused  to  do  so  (6). 

Lord  Chelmsford,  however,  was  of  opinion  that  the  exercise  by  the 
directors  of  their  power  to  decline  to  register  a  purchaser  will  not 
furnish  him  with  a  defence  to  proceedings  for  specific  performance. 
"The  directors,"  said  his  Lordship,  "  may  decline  to  register,  but  the 
transaction  is  complete,  as  between  the  transferor  and  trans- 
feree "  (c). 

In  a  subsequent  case  before  Lord  Romilly,  the  deed  of  settlement 
provided  "  that  no  shareholder  should  transfer  his  shares  except  in 
such  manner  as  a  board  of  directors  should  approve."  A  shareholder 
agreed  to  sell  his  shares,  and  the  board  having  refused  to  consent  to 
his  making  the  transfer,  the  vendor  then  refused  to  complete.  The 
purchaser  filed  his  bill,  and  obtained  a  decree  upon  the  ground  that 
the  deed  of  settlement  did  not  prevent  the  sale  of  shares,  or  give  the 
board  power  to  exercise  an  arbitrary  or  unreasonable  will  to  reject 
the  mode  of  transfer,  and  in  case  the  parties  differed,  the  conveyance 
was  to  be  settled  at  Chambers  (d). 

It  would  seem  that,  even  independently  of  the  rules  of  the  Stock 
Exchange,  and  in  the  absence  of  special  contract,  although  there  is 
no  absolute  decision  on  the  point,  that  the  duty  of  procuring  regis- 
tration rests  with  the  purchaser  (e)  ;  and  if  this  be  so,  his  non- 
performance cannot  prejudice  the  vendor,  whom  he  is  bound  to 
indemnify.  And  specific  performance  with  an  indemnity  will  be 
decreed  against  the  purchaser,  although  by  accident  he  only  sent 
the  transfers  for  registration  after  the  company  had  stopped  pay- 
ment (/). 

In  the  absence,  moreover,  of  evidence  that  the  transferee  was 
objectionable,  it  would  be  presumed  that  the  directors,  though 
having  a  discretionary  power  to  refuse,  would  have  registered  the 

(a)  Bermingham  v.  Sheridan,  33  B.  (d)  Poole  v.  Middleton,  29  B.  646. 
660.  (e)  See  Sheppard  v.  Murphy,  2  Ir. 

(b)  Bobinson  v.  The  Chartered  Bank,  B.  Eq.  544  ;  Evans  v.  Wood,  5  Eq.  9  ; 
1  Eq.  32 ;  Re  Gresham  Life  Assurance  Hodgkinson    v.    Kelly,    6    Eq.    496  ; 
Society,  8  Ch.  446,  but  see  Re  Coalport  Stray  v.  BusseU,  1  EU.  &  Ell.  888. 
China  Co.,  (1895)  2  Ch.  404.  (/)  Evans  v.  Wood,  5  Eq.  9. 

(c)  Hawkins  v.  Maltby,  3  Ch.  194. 
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transfer  (a),  for  the  directors  could  not  have  refused  arbitrarily  or 
wantonly  to  register  (6). 

With  regard  to  the  question  how  far  the  winding  up  of  a  company 
can  be  treated  as  an  objection  to  specific  performance  of  a  contract 
to  purchase  shares  therein,  it  seems  that  if  a  person  has  agreed  to 
purchase  shares,  or  even  if  he  has  paid  the  purchase-money  and 
executed  the  transfer,  if  he  did  so  in  ignorance  that  a  petition  for 
winding  up  the  company  had  been  presented  before  the  contract,  the 
Court  would  not  decree  specific  performance  thereof,  or  render  him 
liable  as  a  contributory  by  directing  his  name  to  be  put  upon  the 
register  (c). 

But  where  a  petition  for  winding  up  has  been  presented  after  the 
making  of  the  contract,  it  will  not  be  allowed  as  a  defence  to  specific 
performance  and  indemnity  (d). 

The  discretion  of  directors  to  forfeit  shares  for  non-payment  of 
calls  is  a  trust  to  be  exercised  for  the  benefit  of  all  the  shareholders ; 
an  agreement,  therefore,  on  the  part  of  directors  with  a  shareholder 
to  relieve  him  from  further  liability  on  his  consenting  to  an  absolute 
forfeiture,  will  not  be  enforced  if  it  appears  not  to  have  been  a 
proper  exercise  of  the  discretion  on  the  part  of  the  directors  (e). 

All  contracts  after  the  1st  of  July,  1867,  for  the  sale  of  shares  and 
stock  in  joint  stock  banking  companies  are  void,  unless  the  numbers 
by  which  such  shares  are  distinguished  are  set  forth  in  such  con- 
tracts (/).  An  error  in  the  distinguishing  numbers  of  shares  in  a 
transfer  is  immaterial,  as  it  may  be  afterwards  rectified  (g). 

Ships. — There  is  an  exception  to  the  ordinary  rule  of  specific 
performance,  when  British  ships,  or  shares  in  them,  form  the  subject- 
matter  of  the  contract ;  for  it  is  clear  that  a  Court  of  equity  will  not 
enforce  a  contract  for  the  purchase,  either  of  a  British  ship,  or  shares 
in  a  British  ship ;  inasmuch  as,  according  to  the  policy  of  this 
country,  both  under  the  old  Ship  Registry  Acts  (h),  and  under  the 

(a)  Evans  v.  Wood,  5  Eq.  9.  {/ )  30  &  31  Vict.  c.  29,  s.  1. 

(b)  And  see  Poole  v.  Middleton,  29  (g)  Re  International  Contract  Co., 
B.  646,  cf.  Re  Coalport  China  Co.,  Ind's  case,  7  Ch.  485;  Perry  v. 
(1895)  2  Ch.  464.  Barnett,  14  Q.  B.  D.  467. 

(c)  Emmerson's  case,  1  Ch.  433.  {h)  26  Geo.  3,  c.  60;  34  Geo.  3,  c. 
(cZ)  Coles   v.   Bristowe,   6   Eq.   149,       68;  4  Geo.  4,  c.  41 ;  6  Geo.  4,  c.  110; 

159,  160,  4  Ch.  3;  Cruse  v.  Paine,  4  3    &   4  Will.   4,  c.    55;    Brewster  v. 

Ch.    441 ;    Taylor  v.    Stray,    2   C.    B.  Clarke,    2    Mer.     75 ;     Thompson  v. 

(N.  S.)  175-  Leake,   1    Madd.    39 ;     Newnham  v. 

(e)    Harris    v.    The    North    Devon  Graves,    ib.    399,    n. ;     Battersby  v. 

Bailway  Co.,  20  B.  384.  Smith,  3  Madd.  110. 


AGREEMENTS  RELATING  TO  PERSONAL  PROPERTY.    433 


Cuddee  v.  Rutter. 


Act  more  recently  in  force  (a),  there  could  be  no  transfer  of  a  ship  in 
equity  that  is  not  a  transfer  at  law. 

Under  the  Merchant  Shipping  Act,  1854  (h),  it  has  been  held 
that  an  executory  contract  for  an  equitable  mortgage  not  com- 
plying with  the  formalities  of  the  Act  could  not  be  enforced  (c),  and 
a  purchaser  under  a  judicial  sale  of  a  beneficial  interest  in  a  British 
ship  is  not  entitled  to  be  registered  as  the  owner  thereof  (d).  It  has, 
however,  been  decided  that  it  is  not  necessary  to  register  an  agree- 
ment to  transfer  a  ship  to  a  purchaser,  and  that  specific  performance 
of  such  agreement  may  be  decreed  notwithstanding  the  non- 
registration (e). 

By  the  Merchant  Shipping  Act  Amendment  Act,  1862  (/),  it  is 
declared  to  be  the  intention  of  the  Merchant  Shipping  Act,  1854, 
that  without  prejudice  to  the  provisions  contained  in  that  Act  for 
preventing  notice  of  trusts  from  being  entered  in  the  register  book, 
or  received  by  the  registrar,  and  without  prejudice  to  the  powers  of 
disposition  and  of  giving  receipts  conferred  by  that  Act  on  registered 
owners  and  mortgagees,  and  without  prejudice  to  the  provisions 
contained  in  that  Act  relating  to  the  exclusion  of  unqualified  persons 
from  the  ownership  of  British  ships,  equities  may  be  enforced  against 
owners  and  mortgagees  of  ships  in  respect  of  their  interests  therein, 
in  the  same  manner  as  equities  may  be  enforced  against  them  in 
respect  of  any  other  personal  property.     (Sect.  3.) 

Hence  it  has,  since  the  passing  of  this  Act,  been  decided  that 
where  there  has  been  a  complete  transfer  of  a  ship,  there  is  nothing 
in  the  Act  17  &  18  Vict.  c.  104,  which  prevents  the  transferor  from 
showing  the  real  intention  of  the  parties,  viz. :  that  the  instrument 
should  operate  as  a  security  only  for  the  money  advanced,  the  abso- 
lute interest  remaining  in  the  transferor  only  (g).  And  it  seems  to 
be  clear,  that  a  non-registered  agreement  for  a  sale  of  a  ship  can 
now  be  enforced. 

(a)  8  &   9  Yict.   c.   89,  ss.   34,   37.  v.  Callis,  9  C.  B.  (N.  S.)  769. 

Hughes  v.  Morris,  2  De  G.  M.  &  G.  (d)    Chasteauneuf    v.    Capeyron,    7 

349,  357  ;  M'Calmont  v.  Bankin,  2  De  App.  Cas.  127. 

G.  M.  &  G.  403;  Coombes  v.  Mans-  (e)  Batthyany  v.   Bouch,  44  L.  T. 

field,  3  Drew.  193;  Duncan  v.  Tindall,  (N.  S.)  1.77. 

13  C.  B.  25S.  (/)  To  &  26  Vict.  c.  63,  repealed  by 

(6)  17  &  18  Vict.  c.  104,  repealed  by  57  &  58  Vict.  c.  60. 

57  &  58  Vict.  c.  60,  see  s.  57.  (g)  Ward  v.  Beck,  9   Jur.  (N.  S.) 

(c)  Tbe  Liverpool  Borough  Bank  v.  912  ;    13  C.  B.  (N.  S.)  668  ;   and  see 

Turner,  2  De  G.  F.  &  J.  502  ;  M'Larty  Stapleton  v.  Haymen,  2  H.  &  C.  918  ; 

v.  Middleton,  9  W.  B.  861  ;  Chapman  12  W.  B.  (Exch.)  317. 

W.   &   T. — VOL.   II.  2S 
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The  policy,  however,  of  the  Ship  Registry  Acts  was  held  not  to  be 
in  all  cases  applicable  to  contracts  to  sell  the  proceeds  arising  from 
the  sale  of  ships,  which  may  be  enforced.  Thus,  in  Armstrong 
v.  A.  (a),  shares  in  a  British  ship,  purchased  with  his  father's 
money,  were  registered  in  the  name  of  the  defendant,  Armstrong. 
After  the  father's  death,  the  defendant,  Armstrong,  entered  into  an 
agreement  with  his  father's  representatives,  admitting  their  right, 
and,  for  valuable  consideration,  agreeing  to  sell  the  shares  at  the 
end  of  twelve  months,  and  to  account  to  the  representatives  for  the 
proceeds.  The  ship  was  accordingly  sold.  It  was  held  by  Romilly, 
M.R.,  that,  although  the  Ship  Registry  Acts  prevented  the  represen- 
tatives enforcing  any  right  against  the  ship  itself,  still  that  they 
were  entitled  to  recover  the  proceeds  of  the  sale  in  the  hands  of  the 
purchaser  (6). 

The  Court  has  frequently  stated  that  fraud  might  warrant  its 
interference,  but  there  is  no  case  in  the  books  in  which  the  particular 
fraud  which  would  create  an  interest  in  a  ship  has  occurred  (c).  It- 
seems,  however,  that  where  a  person  having  no  title  to  a  ship,  pro- 
cures it  to  be  registered  in  his  name,  the  Court  of  Chancery  will 
compel  him  to  re-transfer  it  to  the  rightful  owner  and  account  for 
the  earnings,  even  though  thei'e  has  been  no  fraud,  and  notwith- 
standing the  Merchant  Shipping  Act,  1854  (d). 

It  was,  moreover,  decided  at  law,  that  an  action  would  not  lie  for 
the  breach  of  an  executory  contract  for  the  sale  or  transfer  of  a  ship 
unless  the  contract  contained  a  recital  of  the  certificate  of  registry, 
pursuant  to  the  8  &  9  Yict.  c.  89,  s.  34  (e). 

When  the  discharge  of  a  mortgage  on  a  ship  has  been  duly  regis- 
tered the  mortgage  cannot,  without  contravening  the  policy  and 
provisions  of  the  Merchant  Shipping  Act,  1854  (/),  be  revived  on  an 
allegation  that  the  discharge  was  given  by  mistake  (g). 

The  policy  of  the  old  Shipping  Acts  not  extending  to  foreign  ships 
it  is  clear  that  the  Court  has  jurisdiction  to  compel  a  specific  perfor- 
mance by  a  foreigner  to  sell  a  foreign  ship  (h),  and  to  restrain  persons 
proceeding  to  remove  the  ship  from  this  country  (i). 

And  it  must  be  borne  in  mind   that  the  Registry  Acts  are  not 

(a)  21  B.  78.  71,  87. 

(b)  See,  however,  and  consider  (d)  17  &  18  Vict.  c.  104 ;  Holderness 
Coombes  v.  Mansfield,  3  Drew.   193 ;       v.  Lamport,  29  B.  129. 

Parr  v.  Applebee,  7  De  G.  M.   &  G.  (e)  Duncan  v.  Tindal,  13  C.  B.  258. 

585;    Clarke  v.  Batters,  1  Kay  &  J.  (/)  17  &  18  Vict.  c.  104. 

242.  {g)  Bell  v.  Blyth,  4  Ch.  136,  139. 

(c)  M'Calmont  v.  Bankin,  2  De   G.  (A)  Hart  v.  Herwig,  8  Ch.  680. 
M.  &  G.  416  ;  Armstrong  v.  A.,  21  B.  (»)  Poid. 
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applicable  to  a  British  ship  built  in  order  to  be  sold  to  a  foreigner, 
and  to  be  delivered  at  a  foreign  port  (a). 

The  above  Acts  have  been  consolidated  in  the  Merchant  Shipping 
Act,  1894  (b),  leaving  the  common  law  and  case  law  untouched. 

Remedies,  &c .— Sect.  52  of  the  Sale  of  Goods  Act,  18.03,  enacts : 
"  In  any  action  for  breach  of  contract  to  deliver  specific  or  ascertained 
goods,  the  Court  may,  if  it  thinks  fit,  on  the  application  of  the 
plaintiff,  by  its  judgment  or  decree,  direct  that  the  contract  shall  be 
performed  specifically,  without  giving  the  defendant  the  option  of 
retaining  the  goods  on  payment  of  damages." 

An  equitable  defence  to  the  enforcement  of  delivery  of  the  chattel 
sold  might,  before  the  passing  of  the  Judicature  Act,  1873  (by  which 
law  and  equity  are  to  be  administered  concurrently  in  all  the  divi- 
sions of  the  High  Court  of  Justice,  s.  24),  be  set  up  ;  as  for  instance, 
that  the  person  employed  to  sell  sold  it  by  mistake  at  one-third  of 
the  price  fixed  upon  it  by  the  owner  (c). 

The  specific  performance  of  contracts  for  the  purchase  of  chattels 
may  be  resisted,  upon  the  same  grounds  as  the  specific-  performance 
of  other  contracts.  Thus,  where  the  plaintiff  had,  without  actual 
fraud,  contracted  for  the  purchase  of  two  very  valuable  jars,  the 
parties  not  being  upon  an  equal  footing,  since  the  plaintiff  well  knew, 
and  the  vendor  (who  was  an  elderly  lady)  was  ignorant  of  their  value, 
and  sold  them  at  an  inadequate  price,  Kindersley,  V.-C,  dismissed 
the  bill  seeking  specific  performance  of  the  contract  (d). 

In  the  principal  case,  the  Lord  Chancellor  lays  it  down  as  a  general 
rule,  "  That  the  Court  will  not  decree  a  specific  performance  of  a 
contract  when  the  party  has  not  the  thing  to  deliver."  This  was 
acted  upon  in  a  case  where  a  bill  having  been  filed  against  the  pro- 
visional committee  of  a  projected  railway  company  for  specific  perfor- 
mance of  an  agreement  to  deliver  to  the  plaintiff  a  certain  number 
of  scrip  certificates ;  as  there  was  no  allegation  in  the  bill  that  the 
defendants  had  in  their  possession  any  scrip  to  deliver,  but  state- 
ments from  which  the  contrary  might  rather  be  inferred,  Lord 
Cottenham,  C,  allowed  a  demurrer  to  the  bill  (e). 

(a)  The  Union  Bank  of  London  v.  (e)  Columbine  v.  Chichester,   2  Ph. 

Lenanton,  3  C.  P.  D.  243.  27.     See  PoUard  v.  Clayton,  1  Kay  & 

(6)57    &   58   Vict.    c.    60.      As    to  J.  475.     As  to  cases  in  which  plaintiff 

equities,  see  sect.  57.  has    made    specific    performance  im- 

(c)  Isaac  v.  Boulnois,  11  W.  E.  (Q.  possible,  see  Hipgrave  v.  Case,  28  C. 
B.)341.  L\  356;  Nicholson  v.  Brown,  W.  N. 

(d)  Falcke  v.  Gray,  4  Drew.  651.  (1897)  52. 

28  2 
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4.  Contracts  relating  to  Personal  Acts. 

Although  in  some  instances  the  line  of  demarcation  between  the 
cases  already  considered,  principally  relating  to  the  sale  of  real  and 
personal  property,  and  some  of  the  cases  now  about  to  be  considered, 
is  not  quite  clear ;  it  is  perhaps  on  the  whole  the  most  convenient 
which  could  be  adopted. 

And  first  with  regard  to  contracts  to  do  certain  works.  It  appears 
that,  notwithstanding  some  early  decisions  to  the  contrary,  it  is  now 
settled  that,  with  some  few  exceptions,  the  Court  will  not  decree 
specific  performance  of  contracts  to  do  certain  works,  such  as  to  build 
or  repair  (a),  to  make  a  railway  (b),  to  work  quarries  (c),  coal 
mines  (d),  to  make  good  a  gravel  pit  (e). 

The  principal  reason  why  the  Court  does  not  decree  specific  per- 
formance in  such  cases  is,  the  enormous  inconvenience  which  would 
attend  the  operations  of  the  Court  if  it  were  to  take  upon  itself,  as 
between  builders,  contractors,  railway  companies  and  others,  the 
erection  and  construction  of  a  large  number  of  buildings,  and  pro- 
bably half  the  railways  in  the  kingdom  (/). 

The  Court,  moreover,  will  not  enforce  specifically  the  performance 
of  continuous  duties,  especially  if  they  would  spread  over  a  long 
period  of  time,  as  the  Court  could  not  undertake  to  see  to  such 
performance  (g). 

It  may  be  here  mentioned  that  when  an  agreement  is  entire,  the 
Court  will  not  compel  the  defendant  to  fulfil  his  part  unless  the 
plaintiff  can  (h)  and  does  fulfil  his  part  also  (£).  Secus  when  the 
agreement  is  divisible,  Wilkinson  v.  Clements  (k),  Odessa  Tramivays 
Company  v.  Mendel  {I). 

(a)  Errington  v.  Aynesley,  2  Bro.  (/)  The  South  Wales  Railway  Co.  v. 
Ch.  341,  2  Dick.  692  ;  Lucas  v.  Com-      Wythes,  1  Kay  &  J.  200. 

merford,   3  Bro.   Ch.  166;    Paxton  v.  (g)  Blackett   v.  Bates,   1    Ch.    117; 

Newton,  2  Sm.  &  Gif.  437  ;    Kay  v.  Powell  Duffryn  Steam  Coal  Co.  v.  Taff 

Johnson,  2  Hem.  &  M.  118  ;  Wheatley  Vale  Railway  Co.,  9  Ch.  331  ;  Ryan  v. 

v.  Westminster,  &c,  Coal  Co.,  9  Eq.  Mutual  Tontine,  &c.  Association,  (1893) 

538.  1    Ch.    116;    Phipps    v.    Jackson,    56 

(b)  South    Wales    Railway    Co.    v.  L.  J.  Ch.  550. 

Wythes,  1  Kay  &  J.  186,  5  De  G.  M.  {h)  Hipgrave  v.  Case,  28  C.  D.  356; 

&  G.  880  ;  Greenhill  v.  Isle  of  Wight  Nicholson  v.  Brown,  cited  infra,  p.  452. 

Railway  Co.,  19  W.  R.  345.  (i)  Blackett  v.   Bates,   1    Ch.    117; 

(<■)  Booth  v.  Pollard,  4  Y.  &  C.  Exch.  reversing  S.  C,   2  Hem.  &  M.  270, 

61.  610;    Gervais   v.   Edwards,    2   Dr.    & 

(d)  Pollard  v.  Clayton,  1  Kay  &  J.  War.  80  ;  Hills  v.  Croll,  2  Ph.  60 ; 
462  ;  and  see  Lord  Abinger  v.  Clayton,  Firth  v.  Ridley,  33  B.  516. 

17  Eq.  358.  (k)  8  Ch.  96. 

(e)  Flint  v.  Brandon,  8  V.  159.  \l)  8  C.  D.  235. 
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In  a  case  decided  before  the  passing  of  Lord  Cairns'  Act  (a),  A. 
agreed  to  grant  a  lease  to  B.  as  soon  as  B.  should  have  built  a  house 
with  the  necessary  outbuildings  on  the  land  of  the  value  of  1,400£.  at 
the  least,  "  according  to  a  plan  to  be  submitted  to  and  approved  by 
A."  B.  agreed  to  build  and  take  the  lease.  No  plan  had  been 
approved  of.  It  was  held  by  Eomilly,  M.R.,  that  no  decree  could  be 
made  for  specific  performance,  and  a  bill  filed  by  A.  for  that  purpose 
was  dismissed  with  costs  (b) ;  and  in  another  case  specific  perfor- 
mance of  an  agreement  by  a  landlord  to  execute  repairs  was  refused  (c). 

The  jurisdiction  of  the  Court  was  considerably  increased  by  Lord 
Cairns'  Act  (d),  hence  it  has  been  decided  since  its  passing  that  the 
performance  of  certain  acts,  such  as  making  certain  buildings  or 
repairs,  is  merely  incidental  to  a  contract  of  which  the  specific  per- 
formance would  ordinarily  be  decreed,  such  as  a  contract  to  grant  a 
lease ;  the  Court  will  direct  the  contract  for  a  lease  to  be  specifically 
formed,  and  will,  if  necessary,  direct  an  inquiry  as  to  damages  under 
sect,  2  of  Lord  Cairns'  Act  (e).     See  p.  448,  infra. 

So,  moreover,  where  there  was  an  agreement  for  the  buildino-  of  a 
house,  and  also  for  the  grant  and  acceptance  of  a  lease,  it  was  held 
that  the  Court  could  compel  specific  performance  of  the  agreement 
to  accept  the  lease,  and  give  damages  for  not  building  the  house  (/). 

Lord  Rosslyn,  C,  was  of  opinion  that  if  an  agreement  for  buildino- 
were  in  its  nature  defined,  there  would  be  no  great  difficulty  in 
decreeing  specific  performance  (g)  ;  Story,  J.,  has  expressed  the 
same  opinion  (h).  And  it  seems  that  in  Scotland  the  Courts  have 
in  a  very  sensible  manner  solved  the  difficulty  which  has  prevented 
the  English  Courts  from  compelling  the  specific  performance  of  con- 
tracts to  build  by  the  appointment  of  a  proper  person  to  superintend 
the  performance  of  the  work  (i). 

Where  the  defendant  under  the  contract  with  the  plaintiff  has 
obtained  possession  of  land,  it  is  clear  that  the  Court  has  jurisdiction 

(a)  21  &  22  Vict.  c.  27.  Mayor,  &c,  of  London  v.  Soutbgate, 

(b)  Brace  v.  Wehnert,  25  B.  348.  17  W.  E.  197,  38  L.  J.  Ch.  441.     See 

(c)  Norris  v.  Jackson,  1  John.  &  H.  also  Kay  v.  Johnson,  2  Hern.  &  M.  1 18  ; 
319.  Oxford  v.  Provand,  2  L.  E.  P.  C.  135; 

{d)  21  &  22  Vict.  c.  27,  repealed  by  and  see  Blackett  v.  Bates,  1  Ch.  117. 
46  &  47  Vict.  c.  49,  but  see  Sayers  v.  (g)  Mosely  v.  Virgin,  3  V.  185. 

Collyer,  &c,  28  C.  D.,  p.    107,  infra,  (A)  See  Stor.  Eq.  Jur.  s.  728,  and 

p.  449.  Cubitt  v.  Smith,  10  Jur.  (N.  S.)  1123. 

(e)  See  Middleton  v.  Greenwood,  2  (t)  Clark  v.  Glasgow  Assurance  Co., 

De  G.  J.  &  S.  142.  1  M'Queen,  H.  L.  Cas.  670. 

(/)  Soames   v.  Edge,  Johns.   669 ; 
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to  enforce  specific  performance  of  another  part  of  such  contract  by 
the  defendant  to  do  defined  work  upon  such  land,  in  the  perfor- 
mance of  which  the  plaintiff  has  a  material  interest,  and  which  is  not 
capable  of  adequate  compensation  in  damages  (a). 

Orders  of  this  kind  have  frequently  been  made  where  railway 
companies  have  contracted  to  do  works  on  lands  acquired  from  the 
plaintiff  (b). 

The  ground  which  makes  a  Court  of  Equity  more  anxious  to 
decree  specific  performance  of  a  contract  to  do  certain  works,  as  to 
build  or  to  make  a  road  in  such  cases  is,  that  when  the  plaintiff,  by 
reason  of  his  having  parted  with  his  land  to  the  defendant,  has  no 
opportunity  of  erecting  the  buildings  at  his  own  cost,  and  so  ascer- 
taining the  amount  of  damages  sustained  by  reason  of  the  non- 
performance of  the  contract  (c) ;  and  see  Price  v.  The  Corporation 
of  Penzance  (d),  where  a  contract  to  erect  a  market-place  was 
enforced  ;  and  Greene  v.  W est  Cheshire  Company  (e),  where  specific 
performance  of  a  contract  to  make  a  siding  was  decreed  (/). 

Again,  where  there  have  been  acts  amounting  to  a  part  perfor- 
mance of  the  contract,  the  Court  will  compel  specific  performance, 
which,  without  such  acts,  it  might  not  do  (g),  but  acts  of  part 
performance  will  not  of  themselves  supply  the  want  of  jurisdiction  in 
their  absence  (h). 

(a)  Storerv.  Great  Western  Railway  Newdigate,  10  V.  192,  7  E.  E.  3S1. 

Co.,  2  Y.  &  0.  C.  C.  48  ;  Franklyn  v.  (c)    The  South  Wales  Eailway  Co. 

Tuton,  5  Madd.  469.  v.  Wythes,  1  Kay  &  J.  200. 

(6)  See  Sanderson  v.  Cockermouth  (d)  4  Ha.  506. 

&  Workington  Eailway,   11   B.  497;  (e)  13  Eq.  44. 

Lyttonv.  Great  Northern  Eail way  Co.,  (/)  See  also  Storer  v.  The  Great 
2  Kay  &  J.  394;  Lord  Damley  v.  Western  Eailway  Co.,  3  Eailw.  Cas. 
London,  Chatham,  &  Dover  Eailway  106,  2  Y.  &  C.  C.  C.  4S ;  Soames  v. 
Co.,  1  De  G.  J.  &  S.  204,  2  L.  E.  H.  L.  Edge,  Johns.  669 ;  Wilson  v.  Furness 
43  ;  Wilson  v.  Furness  Eailway  Co.,  9  Eailway  Co.,  9  Eq.  28. 
Eq.  28;  Attorney- General  v.  Mid-Kent  (g)  Brice  v.  Corporation  of  Ben- 
Eailway  Co.  and  South  Eastern  Eail-  zance,  4  Ha.  506,  509 ;  see  also  Bern- 
way  Co.,  3  Ch.  100;  Hood  v.  North-  broke  v.  Thorpe,  3  Swans.  437  n. ; 
Eastern  Eailway  Co.,  5  Ch.  525;  Sanderson  v.  Cockermouth  &  Working- 
Wilson  v.  Northampton  &  Banbury  ton  Eailway  Co.,  11  B.  497  ;  Oxford  v. 
Junction  Eailway  Co.,  9  Ch.  279;  Brovand,  2  L.  E.  B.  C.  135  ;  Crook  v. 
Greene  v.  West  Cheshire  Eailway  Co.,  Corporation  of  Seaford,  10  Eq.  678, 
13  Eq.  44 ;  Cooke  v.  Chilcott,  3  C.  D.  and  see  infra,  notes,  p.  463. 
694  •  Fortescue  v.  Lostwithiel  and  (h)  Kirk  v.  Bromley  Union,  2  Bh. 
Fowey  Eailway  Co.,  (1894)  3  Ch.  621 ;  640,  648  ;  Crampton  v.  Varna  Eailway 
Jersey  v.  Great  Western  Eailway  Co.,  Co.,  7  Ch.  562.  And  see  South  Wales 
(1894)  3  Ch.  625  (n.) ;  and  cf.  Lane  v.  Eailway  Co.  v.  Wythes,  1  Kay  &  J.  186. 
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The  tendency  of  the  modern  decisions  where  companies  have 
contracted  to  perform  certain  works,  and  have  got  the  whole  benefit 
of  the  ao-reement,  is  to  struggle  with  any  amount  of  difficulties  in 
order  to  compel  specific  performance  (a) ;  hence  it  has  been  held  to 
be  no  defence  to  a  bill  for  specific  performance,  by  a  private 
individual  against  a  railway  company,  that  the  public  would  be 
subjected  to  inconvenience  if  the  company  were  compelled  specifi- 
cally to  perform  their  contract  with  such  individual  (b). 

Nor  was  a  railway  company  which  had  agreed  to  make  a  carriage 
road  between  certain  points,  on  land  conveyed  to  them  by  the 
plaintiffs,  and  to  make  and  maintain  a  wharf  for  loading  and  dis- 
charging vessels  at  a  specified  place,  allowed  to  set  up  the  defence 
that  the  contract  was  ultra  vires,  or  that  the  company  was  incorpor- 
ated for  making  a  railway,  and  not  a  public  road  (c),  and  where  they 
had  only  partially  fulfilled  the  agreement  to  set  up  as  a  defence  the 
Statute  of  Limitations  (d),  or  that  the  Attorney-General  was  a 
necessary  party,  because  where  an  agreement  is  with  an  individual, 
it  is  he,  and  not  the  Attorney-General,  on  behalf  of  the  public  has  a 
right  to  call  for  its  performance,  although  the  work  to  be  done  is  for 
the  benefit  of  the  public  (<?). 

Where,  however,  more  perfect  and  complete  justice  can  be  done 
by  an  award  of  damages,  the  Court  will  not  decree  specific  perfor- 
mance of  such  contracts.  Thus  where  a  railway  company  agreed, 
for  valuable  consideration  with  a  landowner,  to  erect,  construct,  and 
fit  up,  a  station  on  certain  lands,  which  they  had  bought  from  him. 
The  agreement  contained  no  further  description  of  the  station,  nor 
any  stipulations  as  to  the  use  of  it.  The  company  having  refused  to 
erect  a  station  in  the  specified  place,  and  substituted  one  at  a 
distance  of  two  miles,  it  was  held  by  the  Court  of  Appeal  in 
Chancery,  that  justice  could  be  better  done  by  an  inquiry  in 
chambers  as  to  damages,  than  by  a  decree  for  specific  perfor- 
mance (/). 

Contracts  for  Partnership. — As  a  general  rule  Courts  of  equity 

(a)  Wilson  v.  Furness  Railway  Co.,      Co.,  3  Ch.  100. 

9Eq.  33;  Forteseue  v.  Lostwithiel  and  (c)  Wilson  v.  Furness  Railway  Co., 

Fowey  Railway  Co.,  (1894)  3  Ch.  621.  9  Eq.  28,  33. 

(b)  Raphael  v.  Thames  Valley  Rail-  [d)  Ibid, 
way  Co.,  2  Ch.  147.     See  also  Wilson  (e)  Ibid.  34. 

v.  Furness  Railway   Co.,   9  Eq.   28  ;  (/)  See  Wilson  v.  Northampton  & 

Attorney- General  v.  Mid-Kent  Rail-      Banbury  Junction  Railway  Co.,  9  Ch. 
way  Co.  and  South  Eastern  Railway      279. 
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will  not  decree  a  specific  performance  of  an  agreement  to  enter  into 
and  carry  on  a  partnership  (a). 

There  are,  however,  some  very  limited  exceptions  to  the  rule,  such 
for  instance  as  the  Court  going  the  length  of  decreeing  the  execution 
of  a  deed  of  partnership  (b). 

So  also  where  there  has  been  a  part  performance  of  the  contract 
to  enter  into  partnership  for  a  fixed  and  definite  term,  the  Court 
will  decree  specific  performance  thereof,  and  order  the  execution  of  a 
proper  deed,  and  restrain,  if  necessary,  the  defendant  from  carrying 
on  a  partnership  with  another  person,  or  from  publishing  notices  of 
dissolution  (c)  ;  but  it  will  not  do  so  when  the  amount  of  capital  and 
the  mode  by  which  it  is  to  be  provided  is  undefined  (d) ;  nor  will  it 
do  so  when  no  term  has  been  fixed  for  the  duration  of  the  partner- 
ship, for  such  a  decree  would  be  useless  when  either  of  the  parties 
might  dissolve  the  partnership  immediately  afterwards  (e). 

It  is  clear,  moreover,  that  the  Court  will  not  interfere  on  behalf  of 
parties  claiming  under  contracts  of  partnership  which  are  illegal  as 
being  in  contravention  of  the  laws  regulating  trade  or  otherwise  (/), 
or  tainted  with  fraud,  hardship,  or  improper  conduct  (g). 

Nor  will  the  Court  interfere  where  the  contract  of  partnership  has 
reference  to  the  manufacture  and  sale  of  a  medicine  the  recipe  of 
which  is  secret,  for  in  such  case  the  Court  would  have  no  means  of 
enforcing  its  own  orders  (It). 

Contracts  of  Hiring  and  Service. — Again,  as  contracts  of  hiring 
and  service  are  of  a  confidential  character,  and  cannot  therefore  be 
enforced  against  an  unwilling  party  with  any  hope  of  ultimate 
success,  Courts  of  equity  refuse  to  decree  specific  performance  of 
them  (i),  more  especially  as  in  such  cases  no  court  of  justice  can 

(a)  Scott  v.  Rayment,   7   Eq.   112;       1ST. 

and  see  Sichel  v.  Mosenthal,  30  B.  371.  (g)  Yivers  i\  Tuck,  1  Moo.  P.  C.  C. 

(b)  Scott  v.  Rayment,  7  Eq.  115.  (N.  S.)  516  ;  Maxwell  v.  Port  Tenant, 

(c)  Anon.,    2   V.  629;    England   v.       &c,  Coal  Co.,  24  B.  495. 

Curling,    8   B.    129;    Hibbert   v.    H.,  (/<)  Newbery  v.  James,  2  Mer.  446. 

Collyer  on  Partnership,  p.  133.  (t)  Johnson  v.   Shrewsbury   &  Bir- 

(d)  Downs  v,  Collins,  6  Ha.  418,  mingbam  Railway  Co.,  3  De  G.  M.  & 
437.  G.914;  Home  v.  Tbe  London  &  North 

(e)  Hercy  v.  Birch,  9  V.  357;  and  Western  Railway  Co.,  10  W.  R.  170; 
see  Sheffield  Gas  Consumers'  Co.  v.  Pickering  v.  Bishop  of  Ely,  2  Y.  &  C. 
Harrison,  17  B.  294  ;  New  Brunswick  C.  C.  249;  Stocker  v.  Brocklebank,  3 
Co.  v.  Muggeridge,  4  Drew.  698.  Mac.  &  G.    250 ;    Brett   v.  The   East 

(/)  Ehowles  v.  Haughton,  11  Y.  India  &  London  Shipping  Co.,  Limited, 
168;  Hughes  v.  Statham,  4  B.   &  C.       2   Hem.   &   M.    404,    12  W.   R.   596; 
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interfere  so  long  as  there  is  no  property,  the  right  to  which  is  taken 
away  from  the  person  complaining  (a). 

But  in  certain  cases  where  the  contract  contains  a  negative  stipu- 
lation, the  contract  will  be  indirectly  enforced  by  the  Court  granting 
an   injunction    against   the   breach  of  such  stipulation.     See  infra, 

p.  446. 

Contracts  of  Agency.— The  specific  performance  of  a  contract  of 
agency  will  not  be  enforced  in  equity,  e.g.,  to  employ  an 
auctioneer  (6),  or  a  shipping-broker  (c). 

The  Court  likewise  has  refused  specific  performance  of  a  contract 
of  apprenticeship  against  an  infant,  although  the  infant  was  bound 
by  the  contract  (d). 

Goodwill— The  Court  will  not  decree  specific  performance  of  a 
contract  for  the  sale  of  the  goodwill  of  a  business  unconnected  with 
the  premises  where  the  business  is  carried  on  (e)  ;  but  where  the 
o-oodwill  is  altogether  or  principally  annexed  to  the  premises,  a  con- 
tract for  the  sale  of  the  goodwill  and  premises  may  be  enforced  in 
equity  (/),  the  goodwill  which  is  the  subject  of  the  sale  being 
nothing  more  than  the  probability  that  the  old  customers  will  resort 
to  the  same  place  (g). 

And  although  at  one  time  it  was  doubtful  whether  a  contract  for 
the  sale  of  the  business  of  an  attorney  was  legal  (h),  it  seems  now 
that  it  is  held  valid  at  law  (i),  and  will  be  enforced  in  equity  (k).  ^ 
It  seems  to  be  doubtful  whether  there  can  be  a  decree  for  specific 

Mair  v.  Himalaya  Tea  Co.,  1  Eq.  411  ;  576  ;    Bozon  v.  Farlow,  1   Mer.   459, 

Whitword  Chemical  Co.  v.  Hardman,  474;  Costake  v.  Till,  1  Rep.  376. 
(1891)  2  Ch.  416;  Davis  v.  Foreman,  (/)  CruttweU  v.  Lye,   17  V.  333  , 

1894)  3  Ch.  655 ;  Bainbridge  v.  Smith,  Shackle  v.  Baker,  14  V.  468  ;  Chissum 

41    C    D.  416;    per  Cotton,  L.J.,  De  v.   Dewes,    5    Russ.    29;    Darbey    v. 

Francesco  v.  Barmrm,  45  C.  D.  430.  Whitaker,  4  Drew.  134,  139,  140. 

(a)  Rigby  v.  Connol,  14  C.  D.  478.  (g)  CruttweU  v.  Lye  17  V.  346; 
See  also  Gillis  v.  M'Ghee,  13  Ir.  Ch.  and  see  Mummery  v.  Paul,  1  U  U. 
R  48  57;  White  v.  Boby,  26  W.  R.  316,  326;  Potter  v.  Commissioners  of 
133;  cf.Reushawi-.  Queen  Anne,  &c,  Revenue,  10  Ex.  147;  Allison  v. 
Co    45  W.  R-  487.  Monkwearmouth,    4   Ell.    &   Bl.    13 

(b)  Chinnock  v.  Sainsbury,  30  L.  J.  Trego  v.  Hunt,  (1896)  A.  C.  7. 

(N.  S.)  Ch.  409.  W  See   Candler    v.    C,   Jac    231 

(c)  Brett  v.  East  India  &  London      Bozon   v.  Farlow,  1  Mer.  459 ;  Thorn 

Shipping  Co.,  Limited,  2  Hem.  &  M.      bury  v.  Bevill,   1  Y.  &  C.  C.  C.  554 
bhippmg  u    ,  GafiUan  ^  Henderson>  2  CL  &  Pm.  i 

(d)  De  Francesco  v.  Baruum,  43  C.  (0  Bunn  v.  Guy,  4  East,  190. 

D.  165,  45  C.  D.  450.  (*)  Whittaker  v.  Howe,  3  B.  383 

(e)  Baxter  v.  ConoUy,   1    J.   &   W.       Aubin  v.  Holt,  2  Kay  &  J.  66. 
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performance  of  a  contract  to  sell  a  medical  practice  (a)  ;  but  in  that 
case  there  were  other  grounds  for  refusing  specific  performance. 

Husband  and  Wife. — A  contract  providing  for  the  future  separa- 
tion of  husband  and  wife,  being  against  public  policy,  will  not  be 
enforced  by  the  Court,  even  if  it  be  contained  in  an  instrument  pro- 
viding for  an  immediate  separation,  but  looking  forward  to  the  event 
of  the  parties  living  together  again,  and  to  a  future  separation  (6). 

And  a  stipulation  in  such  a  deed  providing  for  the  payment  of 
an  annuity  during  the  life  of  the  wife,  but  to  cease  on  cohabitation 
being  resumed,  is  void  (c). 

A  Court  of  equity  will,  however,  compel  specific  performance  of 
agreements  for  the  present  separation  between  husband  and  wife,  by 
decreeing  the  execution  of  proper  deeds  of  separation,  provided  there 
be  a  good  consideration  to  support  the  contract  (d).  See  Vol.  1,  p.  577. 

With  regard  to  the  parties  to  such  contracts,  the  law  appears  to 
be  that  a  woman  can,  since  the  Married  Women's  Property  Act, 
1882  (e),  contract,  without  the  intervention  of  trustees  as  was  for- 
merly necessary,  to  live  separate  and  apart  from  her  husband,  and 
that  contract,  like  all  other  contracts,  if  not  against  public  policy,  is 
one  which  may  be  upheld  and  enforced  (/). 

As  to  the  consideration,  a  covenant  by  trustees  to  indemnify  the 
husband  against  the  wife's  debts  (g),  though  it  be  conditional  on  an 
annuity  which  was  agreed  to  be  paid  being  secured  (h),  or  even  a 
covenant  by  a  third  person  to  pay  the  husband's  debts  (i),  the 
staying  by  the  wife  of  a  suit  in  the  Ecclesiastical  Court  for  nullity  of 
marriage  against  her  husband  on  the  ground  of  impotency  (k),  or  her 
acceptance  of  maintenance  from  her  husband  instead  of  proceeding 
against  him  by  a  divorce  a  mensd  et  thoro  (I),  have  all  been  held  a  good 

(a)  May  v.  Thompson,  20  C.  D.  705.  Married  Women's  Property  Act,  1893, 

(b)  Westmeath  v.  Salisbury,  5  Bli.  56  &  57  Vict.  c.  63 ;  but  see  Cahill  v. 
(N.S.)366,367;  Westmeathv. Countess  C,  8  App.  Cas.  420  ;  Butler  v.  B.,  14 
of  W.,  Jac.  142.     See  Vol.  1,  p.  611.  Q.  B.  D.  831,  16  Q.  B.  D.  374 ;  Clark 

(c)  Me  Naden,  9  Ch.  670;  and  see  v.  C,  10  P.  D.  195. 

Re  Abdy,  (1895)  1  Ch.  455.  {g)  Stephens  v.   Olive,  2    Bro.   Ch. 

(d)  "Wilson  v.  W.,  1  H.  L.  Cas.  538,  90;  Earl  of  "Westmeath  v.  Countess  of 
vol.  1,  p.  577  ;  Fletcher  v.  F.,  2  Cox,  W.,  Jac.  126,  141 ;  Elworthy  v.  Bird, 
99 ;    Gibbs  v.  Harding,  8  Eq.  490,  5  2  S.  &  S.  372. 

Ch.  336;  Bucknell  v.  B.,  7  Ir.  Ch.  B.  {h)  "WeUesley  v.  W.,  10  Si.  256. 

130.  (0  Wilson  v.  W.,  1  H.  L.  Cas.  538  ; 

(e)  45  &  46  Vict,  c.  75,  s.  1,  subs.  2.       5  H.  E.  Cas.  40. 

(/)  Besant  v.  Wood,  12  C.  D.  622;  (k)  Wilson  v.  W.,  14  Si.  405,  1  H. 

Macgregor  v.  M.,  21    Q.   B.  D.  424  ;       L.  Cas.  538. 
Sweet  v.  S.,  (1895)  1   Q.  B.  12  ;  and  (J)  Hobbs  v.  Hull,  1  Cox,  445. 
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consideration  as  against  him.  So  an  agreement  between  a  husband 
and  the  father  of  the  wife,  that  the  husband  and  wife  should  live 
apart,  and  that  the  husband  should  execute  a  deed  of  separation 
containing  all  usual  and  proper  clauses,  and  securing  an  annuity  for 
the  maintenance  of  his  wife  and  child,  and  that  the  expense  of  the 
agreement  and  deed  should  be  borne  equally  by  the  husband  and  the 
father,  was  decreed  to  be  specifically  performed  (a).  And  the  Court 
would  also  compel  the  husband  by  injunction,  pursuant  to  his  cove- 
nant, not  personally  to  molest  his  wife  (b). 

Contracts  of  Indemnity.— A  Court  of  Equity  will  direct  specific 
performance  of  an  agreement  or  covenant  to  indemnify.  Thus,  if  an 
assignor  of  a  lease  has  paid  rents  and  laid  out  monies  which  the 
assignee  had  covenanted  to  indemnify  him  against,  the  Court  will 
direct  payment  to  be  made  to  the  assignor  on  account  of  such  breaches 
of  covenant  with  costs  (c).  But  the  Court  will  not,  it  seems,  make 
a  general  declaration  of  the  assignor's  rights  to  indemnity,  with 
liberty  to  apply  from  time  to  time  in  case  of  a  future  breach  {d). 

Arbitration.— A  Court  of  Equity  will  not  decree  the  specific  per- 
formance of  a  covenant  (e),  or  execution  of  a  bond  (/),  to  refer 
disputes  to  arbitration.  An  inequitable  refusal,  however,  of  a  plaintiff 
to  submit  to  arbitration  according  to  contract  may  disentitle  him  to 
relief  in  equity,  upon  the  principle  that  he  who  seeks  equity  must 
do  equity  {g). 

The  Arbitration  Act,  1889  (h),  enacts, 

Sect.  1 :  "  A  submission,  unless  a  contrary  intention  is  expressed 
therein,  shall  be  irrevocable  except  by  leave  of  a  Court  or  Judge,  and 
shall  have  the  same  effect  in  all  respects  as  if  made  an  order  of  Court." 

Sect.  4  :  "If  any  party  to  a  submission,  or  any  person  claiming 

(a)  Gibbs  v.  Harding,  8  Eq.  490,  5  341  ;      Hughes    Hallett      v.     Indian 

£k.  336.  Mammoth  Gold  Mines,  22  C.  D.  561. 

(6)  Sanders    v.  Rodway,   22   L.    J.  (e)  Price  v.   Williams,   cited   6    V. 

(N.  S.)  Ch.  230.  818  ;  Street  v.  Rigby,  6  V.  815  ;  Wilks 

(c)  Lloyd  v.  Dimmack,  7  C.  D.  398 ;  v.  Davis,  3  Mer.  507  ;  Gervais  v. 
and  see  Pember  v.  Mathers,    1    Bro.  Edwards,  2  Dr.  &  W.  80. 

Ch.  53;  London  &  S.  W.  Railway  Co.  (/)  South    Wales  Railway   Co.    v. 

v.  Humphrey,  6  W.  R.  784.  Wythes,  5  De  G.  M.  &  G.  880. 

(d)  Lloyd  v.  Dimmack,  7  C.  D.  398  ;  (g)  Cheslyn  v.  Dalby,  2  Y.  &  0.  Ex. 
disapproving  of  Ranelaugh  v.  Hayes,  170. 

1  Vern.  189 ;  and  see  Anglo- Austra-  (h)  52    &   53   Vict.   c.  49 ;    Annual 

lian,    &c,    Co.   v.   British    Provident      Practice  (1897),  p.  158. 
Society,  3  Gif.  521,  4  De  G.  F.  &  J. 
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through  or  under  him,  commences  any  legal  proceedings  in  any  court 
against  any  other  party  to  the  submission,  or  any  person  claiming 
through  or  under  him  in  respect  of  any  matter  agreed  to  be  referred, 
any  party  to  such  legal  proceedings  may,  at  any  time  after  appearance 
and  before  delivering  any  pleadings  or  taking  any  other  steps  in  the 
proceedings,  apply  to  that  Court  to  stay  the  proceedings,  and  that 
Court  or  a  Judge  thereof,  if  satisfied  that  there  is  no  sufficient  reason 
why  the  matter  should  not  be  referred  in  accordance  with  the  sub- 
mission, and  that  the  applicant  was  at  the  time  when  the  proceedings 
were  commenced  and  still  remains  ready  and  willing  to  do  all  things 
necessary  to  the  proper  conduct  of  the  arbitration,  may  make  an 
order  staying  the  proceedings." 

Sect.  12  :  "An  award  on  a  submission  may,  by  leave  of  the  Court 
or  a  Judge,  be  enforced  in  the  same  manner  as  a  judgment  or  order 
to  the  same  effect  "  (a). 

By  the  definition  clause  of  the  Act,  "submission"  means  a  written 
agreement  to  submit  present  or  future  differences  to  arbitration, 
whether  an  arbitrator  is  named  therein  or  not. 

This  section  (4)  is  similar  to  sect.  11  of  the  Common  Law 
Procedure  Act,  1854,  and  by  staying  the  action  the  plaintiff  is 
indirectly  compelled  to  specifically  perforin  the  contract  to  refer  to 
arbitration  (6).  The  Court  has  a  discretion  hereunder  (c),  and  is 
bound  to  exercise  it  (d).  Selborne,  C,  in  Willesford  v.  Watson  (e), 
said :  "  If  parties  choose  to  determine  for  themselves  that  they  will 
have  a  domestic  forum  instead  of  resorting  to  the  ordinary  Courts, 
then  since  that  Act  (Common  Law  Procedure  Act,  1854)  was  passed 
a  prima  facie  duty  is  cast  upon  the  Court  to  act  upon  such  agree- 
ment." The  Courts  formerly  showed  a  disposition  to  object  to  have 
their  jurisdiction  ousted  by  a  reference  to  arbitration,  but  this  no 
longer  prevails.  In  Renshaiv  v.  Queen  Anne  Residential  Man- 
sion (/),  the  defendants  by  a  contract  in  writing  agreed  to  employ 
the  plaintiff  for  five  years  subject  to  a  power  to  dismiss  him  for  gross 
misconduct.  Any  dispute  between  the  parties  was  to  be  referred  to 
arbitration.     The  defendants  dismissed  plaintiff  for,  as  they  alleged, 

(a)  See  for  the  practice  under  this      599. 

section  (12),  Annual  Practice  (1897),  (c)  Re  Carlisle,  44  C.  D.  200. 

p.  175.  (d)  Lyon  v.  Johnson,  40  C.  D.  579. 

(b)  "Willesford  v.  Watson,    14   Eq.  (e)  8  Ch.,  p.  480. 
572,  8  Ch.  473;    Plews  v.  Baker,   16  (/)  45  W.  E.  487. 
Eq.  564 ;  Gillett  v.  Thornton,  19  Eq. 
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gross  misconduct.  Plaintiff  brought  an  action  for  wrongful  dis- 
missal. The  Court  stayed  the  action  under  the  section,  the 
defendant  being  willing  to  refer  all  matters  in  dispute  and  to 
withdraw  the  dismissal  if  so  ordered  by  the  arbitration. 

It  is  settled  law  that  the  Courts  would  not  grant  specific  perform- 
ance of  an  agreement  to  refer,  or  of  part  of  such  an  agreement,  for 
example,  the°  appointment  of  an  arbitrator  (a).  In  Smith  and 
Kelsons  Arbitration  (b),  an  agreement  to  refer  to  arbitration 
provided  for  the  appointment  of  three  arbitrators,  one  to  be  ap- 
pointed by  each  of  the  parties,  and  the  third  by  the  two  so 
appointed.  One  of  the  parties  refused  to  appoint  an  arbitrator, 
and  the  Court  of  Appeal  held  there  was  no  power  either  under  or 
apart  from  the  Act  to  order  him  to  do  so.  If  the  reference  had 
provided  for  a  reference  to  two  arbitrators  and  an  umpire,  the  Act 
would  have  met  the  case.     See  sects.  4,  5,  6. 

Sale  at  a  price  to  be  fixed.— Where  there  is  a  contract  for  a  sale 
at  a  price  to  be  determined  upon  by  certain  persons  as  valuers,  the 
Court,  unless  the  price  be  fixed  in  the  manner  determined  upon,  so 
as  to' be  made  part  of  the  agreement,  will  not  ordinarily  decree 
specific  performance  thereof  (c),  except  in  those  cases  where  the 
fixing  of  the  price  is  a  subsidiary  point,  and  not  of  the  essence  of  the 

contract  (d). 

Where,  however,  the  vendor  refuses  to  allow  a  valuer  to  enter  into 
his  house  for  the  purpose  of  making  a  valuation,  the  Court  will  make 
a  mandatory  order  to  compel  the  vendor  to  allow  him  to  enter,  and 
to  enable  the  valuation  to  proceed  (e). 

5.  Specific  Performance  compelled  by  Injunction. 
In  certain  cases  the  Court  will  indirectly  enforce  specific  perfor- 
mance of  a  contract  by  granting  an  injunction  restraining  the  breach 
of  some  term  of  the  contract,  although  directly  specific  performance 
of  the  contract  could  not  be  obtained.  But  the  rule  now  is,  that  the 
Court  would  not  grant  the  injunction  unless  the  Court  considered 

(a)  See  the  judgments,   Be   Smith  Eichardson  v.  Smith,  5  Ch.  648. 

and  Nelson's  Arb.,  28  Q.  B.  D.  547.  (d)  Dinham  v.  Bradford,  5  Ch.  529 ; 

(6)  Supra.  Jackson  v.  J.,  1  Sm.  &  E.  184. 

(c)    Mimes    v.    Gery,     14  V.    400,  (e)   Smith    v.   Peters,   20  Eq.    511. 

9  KB.  307;  Firth  v.  Midland  Bail-  See  also  Morse    v.   Merest,    6    Mad. 

way  Co.,  20  Eq.  100;  Vickers  v.  V.,  26. 
4  Eq.   529;  Collins  v.  C,  26  B.  306; 
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that  damages  would  be  an  absolutely  inadequate  remedy  for  the  non- 
performance of  the  agreement  (a). 

The  tendency  of  recent  decisions  has  been  not  to  extend  the 
doctrine  of  enforcing  specific  performance  by  injunction  in  such 
cases  (6). 

Acting  on  this  principle  the  Court  has  restrained  the  sale  of 
certain  specified  classes  of  goods  in  contravention  of  an  exclusive 
right  to  sell  such  goods  conferred  upon  another  (c),  and  the  matter 
will  be  decided  according  as  to  whether  it  is  a  proper  subject  for 
equitable  jurisdiction  or  for  damages  only  (d). 

And  so  also  a  railway  company  has  been  restrained  from 
allowing,  contrary  to  its  contract  with  a  landowner,  any  of  its 
ordinary  or  fast  trains,  other  than  mail,  express,  or  special  trains 
to  pass  a  station  without  staying  there  for  the  purpose  of  taking  up 
and  setting  down  passengers,  erecting  buildings  (e),  or  buildings 
above  a  certain  height,  or  making  applications  to  Parliament  (/) ; 
and  where  a  company  had  agreed  "  to  erect  and  maintain  in  working 
order,"  certain  telephone  wires  and  apparatus,  an  injunction  was 
granted  to  restrain  the  company  from  cutting  off  the  communi- 
cation (g). 

But  the  Court  will  not  by  injunction  compel  the  doing  of  some- 

(a)  Paperno  v.   Hermiston,    C.   A.      673. 

31   S.   J.   154,  and  see   Fothergill   v.  (/)  Ware  v.  Grand  Junction  Water- 

Eowland,   17   Eq.    132;    Wheatley  v.  works  Co.,   2  Euss.   &  M.  470,  483; 

Westminster  Co.,  9  Eq.  538.  Heathcote      v.     North     Staffordshire 

(b)  Whitwood  Chemical  Co.  v.  Hard-  Eailway  Co.,  2  Mac.  &  G.  100  ;  Lan- 
man,  (1891)  2  Ch.  416;  Davis  v.  caster  &  Carlisle  Eailway  Co.  v. 
Footman,  (1894)  3  Ch.  655;  Phipps  North  Western  Eailway  Co.,  2  Kay  & 
v.  Jackson,  56  L.  J.  Ch.  550,  and  J.  293 ;  Hood  v.  North  Eastern  Eail- 
Donnell  v.  Bennett,  22  C.  D.  837,  per  way  Co.,  8  Eq.  666,  5  Ch. 
Fry,  J.,  and  Fry,  Spec.  Perf.  (1892),  525  ;  Eigby  v.  The  Great  Western 
p.  396,  but  see  National  Provincial  Eailway  Company,  15  L.  J.  (N.  S.) 
Bank  v.  Marshall,  40  C.  D.  112,  and  266,  2  Ph.  44  ;  Phillips  v.  Great 
cf.  Lumley  v.  Eavenscroft,  (1895)  1  Western  Eailway  Co.,  7  Ch.  409; 
Q.  B.  683.  Lloyd  v.  London,  Chatham  &  Dover 

(c)  Altman  v.  Eoyal  Aquarium  Eailway  Co.,  2  De  G.  J.  &  S.  568  ; 
Society,  3  C.  D.  228.  Bowes  v.  Law,  9  Eq.  636. 

{d)  {See    judgment    in    Donnell    v.  (g)  Keith,  Be,  v.  National  Telephone 

Bennett,   22  C.  D.  835,  and  compare  Co.,  (1S94)  2  Ch.    147,  63  L.  J.  Ch. 

with  Fothergill  v.  Eowland,  supra.  373  ;    but  see  Cochrane  v.  Exchange 

(e)  Eankin  v.  Huskisson,  4  S.  13;  Telegraph  Co.,  65  L.  J.  Ch.  334. 
Lord  Manners  v.   Johnson     1    C.    D. 
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thing    which    involves    continuous    employment   for   an   indefinite 

period  (ft).  .  .^.        ,, 

Nor  will  a  Court  of  Equity  grant  an  injunction  restraining  the 
doincr  of  an  act  contrary  to  a  stipulation  which  is  merely  ancillary  to 
an  agreement  of  which  the  Court  cannot  compel  the  specific  per- 
formance (b),  or  from  doing  an  act  contrary  to  an  agreement,  when 
the  plaintiff  himself  has  already  broken  part  of  the  same  agreement 
which  he  seeks  to  enforce  (c). 

Where,  however,  the  contract,  although  one  which  the  Court 
would  not  specifically  perform,  is  in  part  positive  and  in  part  negative, 
the  Court  has  in  some  cases  interfered  by  way  of  injunction  :  Lumley 
v  Wagner  (d).  In  Whitwoocl  Chemical  Co.,  Lindley,  L.J.,  said  that 
he  looked  upon  Lumley  v.  Wagner  as  an  anomaly  to  be  followed  in 
cases  like  it ;  but  an  anomaly  which  it  would  be  very  dangerous  to 
extend.  And  even  if  the  negative  part,  though  negative  in  form,  is 
affirmative  in  substance,  the  Court  has  refused  to  interfere  (e). 

But  a  covenant,  though  positive  in  terms,  may  be  in  substance 
negative,  and  a  breach  will  be  restrained  by  injunction  (/).  A 
learned  writer  sums  up  his  view  of  the  law  thus:  "It  may,  it  is 
conceived  be  concluded  that  the  principle  of  this  case  (i.e.,  Lumley 
v  Wagner)  will  not  be  extended  ;  that  negative  stipulations  will 
not  be  implied  except  in  the  cases  where  the  Courts  have  already 
done  so-  and  that  even  the  presence  of  an  express  negative 
stipulation  will  not  be  found  a  sufficient  ground  for  jurisdiction 
unless  the  contract  be  of  a  kind  of  which  specific  performance  can 
be  wanted  *  *  *  that  if  it  be,  the  Court  will  tend  to  restrain  acts 
inconsistent  with  it,  whether  there  be  negative  words  or  not; 
that  if  it  be  not  of  a  kind  fit  for  specific  performance,  no  injunction 
will  be  granted,  even  though  negative  words  may  be  present"  (g). 

(a)  Powell  Duffryn  Steam  Coal  Co.  any  other  theatre.  Grimston  *.  Cun- 
„.  Taff  Vale  Eailway  Co.,  9  Oh.  331.  ningham,  (1894)  1  Q.  B.  Ho. 

(b)  Merchants'  Trading  Co.  ..  Ban-  (e)  Davis  •.  Foreman  (1894)  3  Ch 
ner  12  Eq.  18;  Lumley  v.  Kavens-  654;  and  see  Wolverhampton  and 
croit   (1895)  1  Q.  B.  683.  Walsall  Ey.  Co.  ..  London  &  North 

(c)  Telegraph     Despatch      &     In-  Western  Ey.  Co    16  Eq.  440 
telHgenceCo.^.M'Lean,  8  Ch.  658;  (/)  Gate    ..    Tourle     4    GL   6o4 , 
Fechter  „.  Montgomery,  33  B.  22.  Donnell  ..  Bennett   2  2  CD   83 

(d)  1  De  G.  M.  &  G.  604,  where  a  (a)  Fry  on  Spec.  Perf.  (1892,  p.  396, 
singer  had  engaged  herself  to  sing  at  and  the  judgment  in  Donnell  v.  Ben- 
a  theatre  and  not  to  use  her  talents  at      nett,  supra. 
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6.  Specific    Performance  and  Damages  under  Lord  Cairns'  Act,  and 
the  Judicature  Act,  1873. 

Although  the  Court  of  Chancery  has  in  former  times  given 
damages  estimated  by  an  issue  quantum  damnificatus,  where  it 
refused  to  decree  specific  performance  (a)  ;  it  afterwards  disclaimed 
such  jurisdiction,  although  it  would  give  compensation,  no  doubt 
somewhat  similar  to  damages  (b) ;  in  many  cases  where  it  could 
decree  specific  performance — the  compensation  being  given  in  con- 
sequence of  the  vendor  not  having  the  same  interest  in  the  estate 
as  he  has  contracted  to  sell,  or  there  is  some  deficiency  in  the  quantity 
or  quality  thereof  (c). 

The  jurisdiction  of  the  Court  of  Chancery  with  regard  to  damages, 
in  addition  to,  or  substitution  for  an  injunction  and  specific  per- 
formance was  much  enlarged  by  the  Chancery  Amendment  Act  (d), 
which  took  effect  from  and  after  the  1st  of  November,  1858.  It 
enacts  that  in  all  cases  in  which  the  Court  of  Chancery  has  juris- 
diction to  entertain  an  application  for  an  injunction  against  a 
breach  of  any  covenant,  contract,  or  agreement,  or  against  the 
commission  or  continuance  of  any  wrongful  act,  or  for  the  specific 
performance  of  any  covenant,  contract,  or  agreement,  it  shall  be 
lawful  for  the  same  Court,  if  it  shall  think  fit,  to  award  damages  to 
the  party  injured,  either  in  addition  to  or  in  substitution  for  such 
injunction  or  specific  jDerformance,  and  such  damages  may  be 
assessed  in  such  manner  as  the  Court  shall  direct.  (Sect.  2.)  Sub- 
sequent sections  provide  the  machinery  for  the  assessment  of  damages 
and  the  trial  of  questions  of  fact  either  by  a  jury  before  the  Court 
itself,  or  by  the  Court  alone  (sects.  3,  4,  5),  or  for  the  assessment  of 
damages  by  a  jury  before  any  judge  of  one  of  the  superior  courts  of 
common  law,  at  Nisi  Prius,  or  before  the  sheriff  of  any  county  or 
city.     (Sect.  6.) 

This  Act,  which  is  not  retrospective  (e),  and  is  discretionary  (/), 
did  not  extend  the  jurisdiction  of  the  Court  to  cases  where  there 

(a)  City  of  London  v.  Nash,  3  Atk.  kins  v.  Parkinson,  2  My.  &  K.  514  ; 
512,  and  see  Cleaton  v.  Gower,  Eep.      Seton  v.  Slade,  post,  and  note. 

t.  Finch,  164.  (d)  21  &  22  Vict.  c.  27  (Lord  Cairns' 

(b)  Phelps  v.  Prothero,  7  De  G.  M.      Act). 

&  G.  734.  (e)  Wicks  v.  Hunt,  Johns.  372,  380. 

(c)  Todd  v.  Gee.   17  V.   278  ;    Jen-  (/)  Durell  v.  Pritchard,  1  Ch.  244. 
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was  a  plain  common  law  remedy,  and  where  the  Court  would  not 
have  interfered  either  by  way  of  injunction  or  specific  performance 
before  the  passing  of  the  Act  (a). 

The  Court,  therefore,  could  not  under  the  Act  award  damages  save 
in  cases  where  it  had  jurisdiction  to  decree  specific  performance 
and  in  addition  to  or  substitution  for  that  remedy.  Hence  it  has 
been  decided  that  as  a  Court  of  Equity  had  no  jurisdiction  to 
compel  specific  performance  of  an  agreement  to  borrow  a  sum  of 
money,  it  could  not  award  compensation  or  damages  against  a 
person  who  had  refused  to  accept  a  loan  of  money  for  which  he  had 
contracted  (b).  So  as  the  Court  would  not  compel  specific  perfor- 
mance of  an  agency  contract,  it  could  not  grant  damages  for  the  breach 
of  such  contract  (c). 

So  where  a  plaintiff  filed  a  bill  praying  specific  performance  of  a 
contract  by  a  company  to  allot  shares  to  him,  and,  in  the  alternative 
if  all  the  shares  had  been  allotted  to  other  persons,  for  damages,  as 
it  appeared  that  all  the  shares  had  been  allotted  before  the  bill  was 
filed,  it  was  held  that  a  specific  performance,  not  being  possible  when 
the  bill  was  filed,  no  damages  could  be  granted  (d).  And  a  plaintiff 
will  not  be  entitled  to  damages  if  he  has  done  any  act  which  would 
disentitle  him  to  specific  performance  (e). 

Where  the  Court,  however,  has  jurisdiction  to  grant  specific 
performance,  it  may  grant  specific  performance  of  part  of  the  con- 
tract and  award  damages  for  non-performance  of  part  of  the 
contract,  in  respect  of  which  it  could  not  have  compelled  specific 
performance.  Thus,  in  Soames  v.  Edge  (/),  the  plaintiff  agreed  to 
grant  a  lease  to  the  defendant  as  soon  as  he,  the  defendant,  should 
have  built  a  new  house  on  the  land ;  and  the  defendant  agreed  to 
accept  such  lease  when  required,  and  to  pull  down  an  old  house,  and 
build  a  new  one  on  the  site.  The  defendant  caused  the  old  house  to 
be  pulled  down,  but  did  not  proceed  to  build  a  new  house  upon  the 
old  site.  It  was  held  on  demurrer  to  a  bill  praying  specific  per- 
formance and  damages,  that  Lord  Cairns'  Act  applied,  and  that  the 

(a)  Durell  v.  Pritchard,  1  Ch.  244.  Tipper,  16  W.  E.  888  ;  Lewers  v.  The 

(I)  Rogers  v.  Challis,  27  B.  175.  Earl  of  Shaftesbury,  2  Eq.  270. 

(c)  Chinnock  v.  Sainsbury,  30  L.  J.  (e)  Collins  v.  Stuteley,  7  W.  R. 
(N.  S.)  Ch.  409.  710  ;    Scott  v.  Rayruent,   7   Eq.   112  ; 

(d)  Ferguson  v.  Wilson,  2  Ch.  77  ;  Hipgrave  v.  Case,  28  C.  D.  356 ;  but 
Lavery  v.  Persell,  39  C.  D.  508.  See  see  now  Nicholson  v.  Brown,  W.  N. 
also  Howe  v.  Hunt,  31 B.  420  ;  Frank-  (1897)  52,  cited  infra,  p.  452. 

iinski  v.  BaU,  33  B.  560;  Hilton  v.  (/)  Johns.  669. 
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plaintiff  was  entitled  to  damages  for  the  non-building  of  the  house 
and  to  specific  performance  of  the  contract  to  accept  the  lease  (a). 

In  other  cases,  although  the  Court  has  jurisdiction  to  compel 
specific  performance  of  a  contract,  it  can  best  do  justice  by  awarding 
damages  in  substitution  (b).  Thus  where  a  railway  company  agreed 
for  valuable  consideration  with  a  landowner  to  erect  and  construct, 
and  fit  up  a  station  on  certain  lands  which  they  had  bought  from 
him  ;  the  agreement  contained  no  further  description  of  the  station, 
nor  any  stipulations  as  to  the  use  of  it.  The  company  having 
refused  to  erect  a  station  in  the  specified  place,  and  substituted  one 
at  the  distance  of  two  miles,  it  was  held  by  the  C.  A.  that 
this  case  was  one  in  which  justice  could  be  better  done  by  an 
inquiry  as  to  damages  than  by  a  decree  for  specific  performance. 

Where  the  plaintiff,  when  he  commenced  his  suit,  was  entitled  to 
specific  performance,  and  also  to  damages  for  the  delay  in  per- 
formance, and  before  the  suit  could  be  brought  before  the  Court,  the 
defendants  performed  the  contract,  it  was  held  that  the  plaintiff 
was  nevertheless  right  in  bringing  his  suit  to  a  hearing,  and  was 
entitled  to  damages  (c).  So  damages  will  be  given  in  addition  to 
specific  performance  of  an  agreement  for  a  lease,  in  respect  of  the 
delay  which  was  caused  by  the  defendant's  wilful  refusal  to  perform 
his  contract,  and  the  consequent  loss  of  profit  to  the  plaintiff  (d). 

The  Court,  however,  has  no  jurisdiction  under  Lord  Cairns'  Act, 
upon  motion  in  a  cause,  after  a  decree  for  specific  performance  of  a 
covenant,  to  add  an  order  for  assessing  damages  for  a  breach  of  the 
covenant,  as  such  an  order  would  be  a  supplemental  decree  upon 
facts  which  had  subsequently  occurred  (e). 

And  it  seems  that  after  a  decree  for  specific  performance  of  an 
agreement,  against  a  purchaser  unable  to  complete,  the  plaintiff 
cannot  at  the  same  time  obtain  an  order  to  rescind  the  agreement, 
and  claim  damages  against  the  defendant  for  the  breach  thereof  (/). 

(a)  See  also  Mayor  and  Corporation  v.   Berridge,  19   C.   D.   233  ;    and  see 
of  London  v.  Southgate,  17  W.  E.  197  ;  Wesley  v.  Walker,  26  W.  E.  368. 
Samuda  v.  Lawford,  4  Gif .  42 ;  Norris  (e)  Corporation  of  Hythe  v.  East,  1 
v.  Jackson,  1  John.  &  H.  319.  Eq.  620. 

(b)  Wilson  v.  Northampton  and  (/)  Henty  v.  Schroder,  12  C.  D. 
Banbury  Junction  Ey.  Co.,  9  Ch.  279.  666,    where    the    form    of    order    in 

(c)  Cory  v.  The  Thames  Ironworks  Foligno  v.  Martin,  16  B.  5S6,  Sweet 
and  Shiphuilding  Co.,  11  W.  E.  589;  v.  Meredith,  4  Gif.  207,  and  Watson 
S.  C,  3L.  E.  Q.  B.  181.  v.  Cox,  15  Eq.219,  were  not  followed; 

(d)  Jaques  v.  Millar,  6  C.  D.  153,  but  see  Baker  v.  Williams,  62  L.  J. 
overruled  on  another  point  by  Marshall  Ch.  315. 
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The   Act   was   however   applicable   to   cases   where   the   damage 
sustained  by  the   plaintiff  was    only  nominal,  as   well  as  in  cases 
where  he  was  entitled  to  substantial  damages  (a). 

Lord  Cairns'  Act  has  been  repealed,  being  included  in  the 
Schedules  to  The  Statute  Law  Revision  and  Civil  Procedure  Act, 
1883  (b),  but  that  Act  contains  words  preserving  the  jurisdiction  of 
the  Court,  notwithstanding  the  repeal.  By  sect.  5  it  is  enacted, 
that,  "(b)  any  jurisdiction,  or  principle,  or  rule  of  law  or  equity, 
established  or  confirmed,  or  right  or  privilege  acquired,  or  duty  or 
liability  imposed,  or  incurred,  or  compensation  secured  by  or  under 
any  enactment  repealed  by  the  Act,  shall  not  be  affected  by  the 
repeal  by  this  Act  "  (c). 

The  jurisdiction  conferred  by  Lord  Cairns'  Act  upon  the  Court  of 
Chancery,  and  also  the  powers  of  granting  damages  formerly  exercise- 
able  by  the  Courts  of  Common  Law,  are  by  the  Judicature  Act, 
1873  (d),  vested  in  the  High  Court  of  Justice  (sects.  16  &  76),  and  it 
is  by  sect.  24  enacted  that,  "  the  High  Court  of  Justice,  and  the  Court 
of  Appeal  respectively,  in  the  exercise  of  the  jurisdiction  vested  in 
them  by  this  Act  in  every  cause  or  matter  pending  before  them 
respectively,  shall  have  power  to  grant  and  shall  grant,  either 
absolutely  or  on  such  reasonable  terms  and  conditions  as  to  them 
shall  seem  just,  all  such  remedies  whatsoever  as  any  of  the  parties 
thereto  may  appear  to  be  entitled  in  respect  of  any  and  every  legal  or 
equitable  claim  properly  brought  forward  by  them  respectively  in 
such  cause  or  matter,  so  that,  as  far  as  possible,  all  matters  so  in 
controversy  between  the  said  parties  respectively,  may  be  completely 
and  finally  determined,  and  all  multiplicity  of  legal  proceedings  con- 
cerning any  of  such  matters  avoided."     (Subs.  7.) 

"Every  remedy  necessary  for  doing  complete  justice  in  any  divi- 
sion of  the  High  Court  is  provided  by  this  section  "  (e). 

"Under  the  Judicature  Act  the  Court  has  complete  jurisdiction 
both  in  law  and  in  equity  ;  so  that,  whether  the  Court  could  in  a 
particular  case  grant  specific  performance  or  not,  it  could  give 
damages  for  breach  of  the  agreement  "  (/). 

"  Under  Lord  Cairns'  Act  the  plaintiff  had  first  to  make  out  that 

(a)  Sayers  v.  Collyer,  28  C.  D.  (e)  Per  Baggallay,  L.J.,  Serrap  v. 
103.                                                                  Noel,  15  Q.  B.  D.,  p.  559 ;  Chapman, 

(b)  46  &  47  Vict.  c.  49.  &c.    v.   Guardians,    &c,   23  Q.  B.  D. 

(c)  Per  Baggallay,  L.J.,  in  Sayers  v.      299. 

Collyer,  28  C.  D.  107.  '  (/)  Per  Kay,  J.,  Elmore  v.  Pirrie, 

(d)  36  &  37  Vict.  c.  66.  57  L.  T.  333. 
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he  was  entitled  to  specific  performance  before  he  could  get  damages 
at  all ;  now  he  may  come  into  Court  and  say, '  If  you  think  I  am  not 
entitled  to  specific  performance  of  the  whole  or  any  part  of  the  agree- 
ment, then  give  me  damages' "  (a).  Damages  should  be  claimed 
in  the  alternative,  if  not  so  claimed  amendment  may  be 
allowed  (b). 

In  Nicholson  v.  Brown  (c),  an  action  for  specific  performance  of 
an  agreement  by  the  defendant  to  take  a  lease,  the  plaintiff  claimed 
damages  in  the  alternative.  After  issue  of  the  writ  the  plaintiff 
offered  the  defendant  the  lease,  and  stated  that  if  the  offer  were 
declined  he  should  let  the  premises  and  confine  his  claim  to  damages. 
The  defendant  did  not  accept  the  lease,  and  the  plaintiff  let  the 
premises.  At  the  trial  the  plaintiff  said  he  should  confine  his  claim 
to  damages  only,  but  he  did  not  ask  for  leave  to  amend.  At  the 
close  of  plaintiff's  case,  defendant  objected  that  the  claim  for  specific 
performance  having  failed  through  plaintiff's  own  act,  and  no  leave 
to  amend  having  been  asked  for,  the  alternative  claim  for  damages 
also  failed  (d).  Stirling,  J.,  gave  leave  to  amend  on  the  terms  that 
the  defendant  was  to  be  at  liberty  to  raise  any  defence  that  he  might 
have  raised  in  a  common  law  action  for  damages. 

The  result  of  the  recent  cases  on  this  subject  seems  to  be,  that 
damages  may  be  given  although  the  plaintiff  at  the  time  of  the  issue 
of  the  writ  had  no  case  for  specific  performance  (<?)  ;  that  a  plaintifi 
may  be  entitled  to  damages  although  by  his  own  act,  after  action 
commenced,  he  has  made  specific  performance  impossible  (/),  and 
that,  notwithstanding  the  observations  of  the  Court  in  many  earlier 
cases  (g),  the  Court  will  endeavour  to  do  complete  justice  by  enforcing 
the  contract,  or  by  giving  damages  for  the  breach,  or  by  enforcing 
one  part  of  the  contract  and  giving  damages  for  the  remainder  (h), 
as  the  justice  of  the  case  may  seem  to  require. 

The  Court  will  endeavour,  where  it  is  possible  to  do  so,  to  assess 

(a)  Per  Kay,  J.,  Elmore  v.  Pirrie,  15  C.  D.  215. 

57  L.  T.  333;  and  see  Ryan  v.  Mutual  (/)  Nicholson  v.  Brown,  32   L.  T. 

Tontine,  &c.  Association,  (1893)  1  Ch.  N.  of  C.  292  ;  W.  N.  (1897)  52. 

117  ;  Bowman  v.  Hyland,  8  C.  D.  588.  (g)  See  Lavery  v.  Pursell,  39  C.  D., 

(fc)  Serrao  v.  Noel,  15  Q.  B.  D.  549  ;  p.  519 ;  Re  Northumberland  Hotel  Co., 

Nicholson   v.  Brown,  32  L.  T.    N.  of  33  C.  D.    16,  18  ;  White  v.  Boby,  26 

C.  292  ;  W.  N.  (1897)  52.  W.   B.   133 ;    Chapman,    &c.  v.  Guar- 

(c)  Supra.  dians,  &c,  23  C.  D.,  p.  299. 

\d)  Hipgrave  v.  Case,  28  C.  D.  356.  (h)  Mayor,  &c.  London  v.  Southgate, 

(e)  Ryan   v.    Mutual   Tontine,  &c,  17  W.  R.  197. 
(1893)  1  Ch.  116;  Tamplin  v.  James, 
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the  damages  at  the  trial  (a),  or  it  may  order  an  inquiry  (6),  or  refer 
the  matter  to  an  official  referee  (c),  or  may  direct  an  issue  (d). 

In  Bayley  v.  Birch  (e),  an  action  was  brought  for  specific  per- 
formance of  an  agreement  to  compromise,  or  for  damages.  An  action 
for  trespass  to  land  had  been  withdrawn  on  the  terms  that  plaintiff 
should  purchase  the  land  in  question  at  a  price  to  be  fixed  by 
arbitration,  the  defendant  to  give  a  good  title,  &c.  Each  party  to 
pay  his  own  costs,  and  the  costs  of  the  arbitration.  The  price  was 
fixed,  the  plaintiff  was  ready  to  pay  it,  but  the  defendant  could  make 
no  title.  The  plaintiff  claimed,  as  the  consideration  for  the  com- 
promise had  failed,  that  he  was  entitled  to  be  refunded  the  costs  of 
the  settled  action  (/).  The  Court  limited  the  inquiry  as  to  damages 
to  the  costs  incurred  by  the  plaintiff  in  the  arbitration,  and  in  the 
investigation  of  title. 

(a)  Jaques  v.  Miller,  6  C.  D.  153  ;  Marsh  v.  Jones,  40  C.  D.  563;  Annual 
Wesley  v.  Walker,  26  W.  E.  368;  Practice  (1897),  p.  176,  and  0.  36, 
Serrao  v.  Noel,  15  C.  D.,  p.  560  ;  Ryan      r.  57  (n.). 

v.  Mutual  Tontine,  &c,   (1893)  1  Ch.  (d)  Cory  v.  Thames,  &c.  Co.,  3  L.  E. 

116>  Q.  B.  181 ;  E.  S.  C.  (1883),  0.  33,  r.  1. 

(b)  Seton  (1893),  form  6,   p.    1833.  (e)  (1894)  8  E.  647. 
Maxim-Nordenfelt,  &c.  Co.  v.  Norden-  (/)  See   Bain   v.    Fothergill,  L.  E. 
felt,  (1893)  3  Ch.  122.  7   H.    L.    158;    Strutt  v.    Farlar,   16 

(c)  Arbitration    Act,    1889,    s.    13.       M.  &  W.  249. 
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PUSEY    v.    PUSEY. 

1684.     1  Vem.  273. 


Specific  Delivery  up  of  Chattels. 

Land  held  by  the  tenure  of  a  horn.     Bill  brought  by  the  heir  for  the 
horn  (a). 

Bill  was,  that  a  horn,  which,  time  out  of  mind,  had  gone  along 
with  the  plaintiff's  estate,  and  was  delivered  to  his  ancestors  in 
ancient  time  to  hold  their  land  by,  might  be  delivered  to  him  ;  upon 
which  horn  was  this  inscription,  viz.,  pecote  this  horn  to  hold  huy  thy 
land  (b). 

The  defendant  answered  as  to  part,  and  demurred  as  to  the  other 
part ;  and  the  demurrer  was,  that  the  plaintiff  did  not  by  his  bill 
pretend  to  be  entitled  to  this  horn  either  as  executor  or  devisee  ;  nor 
had  he  in  his  bill  charged  it  to  be  an  heir-loome. 

The  demurrer  was  overruled,  because  the  defendant  had  not  fully 
answered  all  the  particular  charges  in  the  bill,  and  was  ordered  to 
pay  costs.  And  the  Lord  Keeper  Guildford  was  of  opinion,  that  if 
the  land  was  held  by  the  tenure  of  a  horn  or  cornage,  the  heir  would 
be  well  entitled  to  the  horn  at  law  (c). 

(a)  Eeg.  Lib.  1684,  B.,  fol.  310.  Danish  king."    (Camd.  Brit.,  Berks,  p. 

(6)  Camden,  speaking  of  the  manor      203,  ed.  1607.)     Dr.  Hicks  gives  the 
of  Pusey ,  says,  ' '  the  family  of  Pusey      inscription  as  follows  (see  Thes.  Prsef . . 
still  hold  it  by  a  horn,  anciently  given      p.  xxv.) : — 
to     their    ancestors    by    Canute,    the 

' '  I  Kynd  Knowd  geve  "Wyllyam  Pecote 
Thys  home  to  hold  by  thy  lond." 
The  name  "Pecote,"  however,  seems  to  be  a  mistake,  and  should  be  written 
"  Pewse."     The  real  inscription  runs  thus  : — 

"  Kyng  Knowd  geve  Wyllyam  Pewse 
This  home  to  hold  by  thy  lond." 

"  Archreologia,"  vol.  3,  pp.  13.  14. 
(c)  Tide  1  Inst.  107  a. 
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DUKE   OF   SOMERSET  v.   COOKSON. 

1735.     3  P.  W.  389(a). 


Specific  Delivery  up  of  Chattels. 

A  bill  lies  to  compel  the  delivery  of  an  altar-piece,  or  other  curio8ity 
in  specie. 

The  Duke  of  Somerset,  as  lord  of  the  manor  of  Corbridge,  in 
Northumberland  (part  of  the  estate  of  the  Piercys,  late  earls  of 
Northumberland),  was  entitled  to  an  old  altar-piece  made  of  silver, 
remarkable  for  a  Greek  inscription,  and  dedication  to  Hercules. 
His  Grace  became  entitled  to  it  as  treasure-trove  within  his  said 

manor. 

This  altar-piece  had  been  sold  by  one  who  had  got  the  possession 
of  it,  to  the  defendant,  a  goldsmith  at  Newcastle,  but  who  had  notice 
of  the  Duke's  claim  thereto. 

The  Duke  brought  in  a  bill  in  equity,  to  compel  the  delivery  of  this 
altar-piece  ill  specie  undefaced. 

The  defendant  demurred  as  to  part  of  the  bill,  for  that  the  plaintiff 
had  his  remedy  at  law,  by  an  action  of  trover  or  detinue,  and  ought 
not  to  bring  his  bill  in  equity;  that  it  was  true  for  writings 
savouring  of  the  realty  a  bill  would  lie,  but  not  for  anything  merely 
personal  (o)  any  more  than  it  would  lie  for  a  horse  or  a  cow.  So  a 
bill  might  lie  for  an  heirloom,  as  in  the  case  of  Pusey  v.  P.  (c),  and, 
though  in  trover  the  plaintiff  could  have  only  damages,  yet  in  detinue, 
the  thing  itself,  if  it  can  be  found,  is  to  be  recovered  ;  and  if  such  bills 
as  the  present  were  to  be  allowed,  half  the  actions  of  trover  would  be 
turned  into  bills  in  Chancery. 

On  the  other  side,  it  was  urged,  that  the  thing  here  sued  for,  was 
matter  of  curiosity  and   antiquity;    and   though    at  law,  only  the 

(a)  2  Eq.  Ca.  Abr.  164,  pi.  28.  Colt  v.  Netterville,  2  P.  W.  304. 

(b)  Cudd  v.  Putter,   1  P.  W.  570;  (c)  1  Vern.  273. 
ante,  p.  416,  nom.   Cuddee  v.  Putter  ; 
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intrinsic  value  is  to  be  recovered,  yet  it  would  be  very  hard  that  one 
who  comes  by  such  a  piece  of  antiquity  by  wrong,  or  it  may  be  as  a 
trespasser,  should  have  it  in  his  power  to  keep  the  thing,  paying  only 
the  intrinsic  value  of  it :  which  is  like  a  trespasser's  forcing  the  right 
owner  to  part  with  a  curiosity  or  matter  of  antiquity,  or  ornament, 
nolens  volens.  Besides,  the  bill  is  to  prevent  the  defendant  from 
defacing  the  altar-piece,  which  is  one  way  of  depreciating  it ;  and  the 
defacing  may  be  with  an  intention  that  it  may  not  be  known,  by 
taking  out  or  erasing  some  of  the  marks  and  figures  of  it:  and 
though  the  answer  had  denied  the  defacing  of  the  altar-piece,  yet 
such  answer  could  not  help  the  demurrer  :  that  in  itself,  nothing  can 
be  more  reasonable  than  that  the  man  who  by  wrong  detains  my 
property,  should  be  compelled  to  restore  it  to  me  again  in  specie ; 
and  the  law  being  defective  in  this  particular,  such  defect  is  properly 
supplied  in  equity. 

Wherefore  it  was  prayed  that  the  demurrer  might  be  overruled, 
and  it  was  overruled  accordingly  [by  Lord  Chancellor  Talbot]. 


NOTES. 

1.  Generally. 

2.  Fiduciary  relation,  p.  457. 

3.  Deeds,  p.  458. 

1.  Generally. 

Since  the  decision  in  the  cases  of  Pusey  v.  P.,  and  Tlie  Duke  of 
Somerset  v.  Cookson,  it  has  always  been  admitted,  as  undoubtedly 
within  the  jurisdiction  of  a  Court  of  Equity,  specifically  to  compel  the 
delivery  up  of  heirlooms,  or  chattels  of  peculiar  value  to  the  owner, 
although  the  heirlooms  or  chattels,  if  they  could  be  found,  might  be 
recovered  in  an  action  of  detinue,  or  their  value  in  an  action  of  trover. 
The  ground  of  the  jurisdiction  is  the  same  as  that  upon  which  the 
specific  performance  of  an  agreement  is  enforced — viz.,  that  the 
specific  thing  is  the  object,  and  damages  will  not  afford  an  adequate 
compensation. 

"  The  Pusey  horn,  the  patera  of  the  Duke  of  Somerset,  were  things 
of  that  sort  of  value  that  a  jury  might  not  give  twopence  beyond  the 
weight.     It  was  not  to  be  cast  to  the  estimation  of  people  who  have 
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not  those  feelings.  In  all  cases  where  the  object  of  the  suit  is  not 
liable  to  a  compensation  by  damages,  it  would  be  strange  if  the  law 
of  this  country  did  not  afford  any  remedy.  It  would  be  great 
injustice  if  an  individual  cannot  have  his  property  without  being 
liable  to  the  estimate  of  people  who  have  not  his  feelings  upon  it "  (a). 
But  a  Court  of  Equity  would  not  have  decreed  the  specific  delivery 
up  of  a  chattel  where  adequate  damages  could  be  ascertained  and  the 
payment  thereof  enforced  by  an  action  at  law.  Thus,  where  by  the 
terms  of  an  agreement  and  the  frame  of  the  pleadings  the  plaintiff, 
an  artist  seeking  restitution  of  a  picture,  had  in  effect  put  a  fixed 
price  upon  it,  it  was  held  that  damages  would  be  an  adequate 
remedy,  and  that  there  was  no  jurisdiction  in  a  Court  of  Equity  to 

interfere  (6).  . 

The  principal  cases  have  been  followed  by  others  of  a  similar 
character,  having  relation,  one  to  a  tobacco-box  of  a  club  (c),  another 
to  Masonic  dresses  and  ornaments  (d),  another  to  a  box  of  jewels  (e), 
another  to  a  cherrystone  very  finely  engraved  (/),  another  to  an 
extraordinary  wrought  piece  of  plate  (g),  and  another  to  a  valuable 

picture  (It). 

Heirlooms.— -The  reason  for  the  interposition  of  the  Court  is  still 
stronger  when  the  chattel  in  question  is  an  heirloom  {i). 

2.  Fiduciary  Eelation. 
The  interposition,  however,  of  Courts  of  Equity  was  not  confined 
to  those  cases  in  which  the  articles  sought  were  of  some  peculiar  or 
intrinsic  value,  if  there  subsisted  any  fiduciary  relation  between  the 
parties.  Thus,  in  Wood  v.  Bowclife  (k),  where  a  bill  had  been  ^  filed 
against  an  agent  for  the  delivery  up  of  furniture  and  household  effects, 
deposited  by  the  plaintiff  with  him,  and  to  restrain  him  from  parting 
with  them,  as  he  threatened  to  do,  it  was  argued  for  the  defendant, 

(a)  Per  Lord  Loughborough,  C,  in  (h)  Lowther  v.  Lord  L.,  13  V.  95; 
Fells  v.  Read,  3  V.  71,  3  R.  R.  47  ;  and  see  Nutbrown  v.  Thornton,  10  V. 
and  see  ante,  p.  424.  163  ;  Arundell  v.    Phipps,   10  V.  139, 

(b)  Dowling  v.  Betjemann,  2  John.  5  R.  R.  540;  Buxton  v.  Lister,  3  Atk. 
&  H   544t  383 ;  Falcke  v.   Gray,  4  Drew.  651  ; 

(c)  Fells  v.  Read,  supra.  Claringbould  v.  Curtis,  21  L.    J.  Ch. 

(d)  Lloyd  v.  Loaring,  6  V.  773.  541  ;  Holroyd  v.  Marshall,   10  H.  L. 

(e)  Saville    v.   Tancred,   1    V.  101  ;  Cas.  209. 

Belt's  Supp.  70;  S.  C,  3  Swans.  141,  (*)  Earl  of  Macclesfield  v.  Davis,  3 

(n.).  V.  &  B.  16. 

(/)  Pearne  v.  Lisle,  Arnb.  77.  (&)  2  Ph.  3S3. 

(g)  Ibid. 
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who  demurred  for  want  of  equity,  that  household  furniture  and  effects 
were  not  chattels  of  such  a  peculiar  or  valuable  nature  as  to  be 
within  the  rule.  It  was  held  by  Cottenham,  C,  affirming  the 
decision  of  Wigram,  V.-C.  (a),  "that  where  a  fiduciary  relation 
subsists  between  the  parties,  whether  it  be  the  case  of  an  agent,  or  a 
trustee,  or  a  broker,  or  whether  the  subject-matter  be  stock  or 
cargoes,  or  chattels  of  whatever  description,  the  Court  will  interfere 
to  prevent  a  sale,  either  by  the  party  intrusted  with  the  goods,  or  by 
a  person  claiming  under  him,  through  an  alleged  abuse  of  power  "  (6). 
As  to  the  jurisdiction  of  Courts  of  Equity  to  decree  specific  per- 
formance of  contracts  for  the  purchase  of  chattels,  see  ante,  p.  422. 

3.  Deeds. 

A  Court  of  Equity,  proceeding  upon  the  same  principle  as  in  cases 
of  chattels  of  peculiar  value,  entertains  jurisdiction  to  decree  a 
specific  delivery  up  of  deeds  or  writings  to  the  persons  legally 
entitled  to  them  (c). 

In  Jackson  v.  Butler  (d),  where  mortgage  deeds,  delivered  to  a 
person  for  the  purpose  of  receiving  the  principal  and  interest  due  on 
the  mortgage,  and  pawned  by  him,  were  decreed  to  be  delivered  up 
by  the  pawnee,  Lord  Hardwicke  observed,  that  the  plaintiff  might 
have  had  an  action  of  trover,  but  then  he  could  only  have  damages 
for  the  detaining,  but  not  the  deeds  themselves,  and  therefore  he 
was  right  in  bringing  a  bill  in  equity  for  the  recovery  of  his  deeds. 

So  the  Court  will  order  the  delivery  up  of  the  certificate  of  registry 
of  a  ship  (e). 

In  an  action  to  recover  specific  chattels,  as  for  instance,  deeds,  it 
was  not  necessary,  as  in  trover,  to  prove  conversion,  or  resistance  to 

(a)  Reported  3  Ha.  304.  v.  Cockeril,  2  Atk.  114;   The  Duchess 

(6)  And  see  Lingen  v.  Simpson,  1  S.  of  Newcastle  v.  Pelham,  3  Bro.  P.  C. 

&  S.  600;  Pooley  v.  Budd,  14  B.  34;  460,   Toml.  ed.  ;    Reece  v.  Trye,  1  De 

Pollard  v.  Clayton,  1   Kay  &  J.  462 ;  G.    &    Sm.    273 ;    Lady  Beresford   v. 

Edwards  v.  Clay,  28  B.  145.  Driver,  14  B.  3*7,  16  B.  134  ;  Wyman 

(c)  Brown     v.    B.,     1     Dick.     62;  v.  Knight,  39  C.  D.  165,  infra,  p.  459  ; 

Armitage  v.  Wadsworth,  1  Madd.  192;  Tudor's  L.  C.  Real  Prop.,  p.  88,  3rd 

Reeves  v.  R,,  9  Mod.  12S ;  Tanner  v.  ed.,  and  cases  there  cited. 

Wise,    3    P.    W.     296 ;     Harrison    v.  (d)  2  Atk.  306. 

Southcote,  1  Atk.  528  ;  Ford  r.  Peer-  (e)  Gibson  v.  Ingo,  6  Ha.  112.     See 

ing,  1  V.  jun.  71  ;  Papillon  v.  Voice,  2  also  Lynn  v.   Chaters,  2  Keen,  521  ; 

P.  W.  478  ;  Duncombe  v.  Mayer,  8  V.  Claringbould  v.  Curtis,  21  L.  J.   Ch! 

320  ;  Knye  v.  Moore,   1   S.  &  S.   61  ;  541 ;  De  Mattos  v.  Gibson,  4  De  G.  & 

Freeman  v.  Fairlie,  3  Mer.  30 ;  Grey  J.  276. 
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deliver  them  up  when  sought  to  be  recovered.  Bat  of  course,  if  the 
defendant  would  have  delivered  them  up  without  an  action,  the 
plaintiff  would  be  liable  to  pay  the  costs  unnecessarily  incurred  (a). 

As  to  the  production  and  safe  custody  of  title  deeds  under  the 
Conveyancing  and  Law  of  Property  Act,  1881  (6),  see  sect.  9. 

The  Court  may  enforce  its  order  for  delivery  up  of  chattels  by 
attachment,  or  it  may  order  that  execution  shall  issue  under  R  S.  C. 
(1883),  0.  48  (c).  But  if  such  process  is  not  applicable  to  the  exigen- 
cies of  the  case,  it  may  order  a  writ  of  assistance  to  issue.  Thus,  in 
Wyman  v.  Knight  (d),  trustees  had  been  ordered  to  deliver  up  to 
the  receiver  in  the  action  certain  documents  of  title.  One  of  these 
trustees  was  out  of  the  jurisdiction,  the  other  had  absconded.  Chitty, 
J.,  after  considering  the  R.  S.  C,  Orders  47  &  48,  granted  an  injunc- 
tion restraining  the  defendants  from  dealing  with  the  documents,  and 
ordered  a  writ  of  assistance  to  issue. 


(a)  Turner  v.  Letts,  20  B.  191.  Annual  Practice,  1897,  p.  879. 

(b)  44  &  45  Vict.  c.  41.  (d)  39  C.  D.  165. 

(c)  See  E.  S.  C.  (1883),  0.  48,  r.  1, 
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LESTEK  [or  LYSTERJ  v.  FOXCROFT  AND 
OTHERS  (a). 

1701.     Colles's  P.  C.  108. 


Part  Performance  of  a  Parol  Contract  respecting  Land. 

Specific  performance  of  a  parol  agreement  to  grant  a  lease  decreed, 
notwithstanding  the  Statute  of  Frauds,  after  acts  of  part  performance 
on  the  part  of  the  lessee  by  pulling  down  an  old  house,  and  building 
new  houses  according  to  the  terms  of  the  agreement. 

The  appellant  stated,  that  Isaac  Foxcroft  was  seised  in  fee  of  a 
part  of  an  ancient  messuage  called  Wildhouse,  in  the  parish  of  St. 
Giles's-in-the-Fields,  in  the  county  of  Middlesex,  and  possessed  of 
other  part  thereof  for  a  long  term  of  years,  and  agreed  with  several 
builders  to  pull  down  parts  thereof,  and  build  new  houses  thereon ; 
and  about  25th  March,  1695,  proposed  to  make  such  agreement  for 
part  of  the  said  house  with  appellant,  and  promised  to  assist  him 
with  money  without  interest,  in  case  he  should  want  it  to  finish  the 
building ;  and  it  was  particularly  agreed  between  them,  that  appel- 
lant should  at  his  own  cost  pull  down  a  certain  part  of  the 
messuage,  and  build  thereon  fourteen  or  more  good  "messuages ; 
and  that  Foxcroft  should,  in  consideration  thereof,  lease  the  said, 
part  to  appellant,  from  Michaelmas,  1695,  for  ninety-nine  years,  at  a 
pepper-corn  for  the  first  year,  and  150£.  yearly  rent  for  the  last 
ninety-eight  years. 

At  the  time  of  making  such  agreement,  there  was  no  memorandum 
or  note  thereof  in  writing;  but  in  performance  of  the  agreement 
appellant  entered  into  that  part  of  the  messuage,  and,  at  his  own 
cost,  pulled  down  the  same,  and  built  several  new  houses  thereon 
(the  whole  fourteen  being  almost  finished),  and  therein  disbursed 
several  thousand  pounds — about  2,000Z.  his  own  money — and  several 

(a)  S.  C,  cited  2  Yern.  456,  nom.  Ch.  519,  526,  nom.  Leicester  v.  Fox- 
Foxcroft  v.  Lister ;  Gilb.  Eep.  4;  Pr.       croft. 
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sums  borrowed  from  Foxcroft  upon  bis  own  securities,  yet  unsatisfied, 
and  was  all  along  in  possession,  and  acted  as  sole  proprietor  and 
owner,  and  was  acknowledged  as  such  by  Foxcroft,  who  frequently 
declared  that  he  had  only  a  ground  rent,  and  that  appellant  was  the 
landlord ;  and  as  any  of  the  new  houses  were  finished,  appellant 
demised  the  same  in  his  own  name,  received  the  rents,  and  Foxcroft 
never  received  nor  claimed  any  part  thereof. 

About  August,  1698,  Foxcroft  (being   then   ill   of  the    sickness 
whereof  he  died)  made  his  will,  and  his  daughter,  Elizabeth  Foxcroft, 
sole  executrix  ;  and  devised  to   his  second  son,  Isaac   Foxcroft,  his 
heirs  and  executors,  all  his  estate  in  the  said  ancient  messuage  called 
Wildhouse;   and    if  he  died   under  twenty-one,  to    his  eldest  son 
Henry  Foxcroft,  his  daughter  Elizabeth,  and  Benjamin  Whichcott,  and 
appointed  Francis  Nicholson  guardian  of  his  son  Isaac,  with  power  to 
let  and  set  for  such  time  during  his  minority.     And  immediately 
after  making  the  said  will,  he  delivered  it  to  appellant's  wife,  to  let 
the  appellant  see  there  was  nothing  therein  inconsistent  with  his 
said  agreement ;  and  ordered  her  to  get  a  lease  prepared  speedily 
according  to  the  agreement ;  and  delivered  to  her  two  building  leases 
executed  by  him,  in  pursuance  of  like  agreements  with  others,  as 
precedents  to  have  appellant's  lease  drawn  by  ;  and  appellant  accord- 
ingly caused  the  leases  to  be  prepared,  bearing  date  about  the  time 
of°the  said  agreement,  and  brought  two  parts  thereof  to  Foxcroft  to 
be  executed,  who    caused   both    of  them  to    be  read  to  him,  and 
approved  of  the  same ;  but  observed  that  there  was  a  mistake  in  one 
part  thereof  in  his  name,  John  being  put  for  Isaac,  and  disliked  that 
the  sealing  and  delivery  was  not  endorsed  on  the  back  thereof;  and 
thereupon  ordered  appellant  to  get   the  mistake  amended,  and  the 
endorsement  made  by  the   same  hand  that  engrossed  the  deeds,  and 
then  to  bring  them  again,  and   he  would   execute  them  ;  and  often 
expressed  his  dissatisfaction  that  they  were  not  brought  back  for 
execution  as  soon  as  he  expected,  and  was  under  great  uneasiness  of 
mind  lest  he  should  die  before  it  was  done. 

And  appellant,  a  few  days  before  the  death  of  Foxcroft,  brought 
the  deeds,  so  amended,  to  his  house,  to  have  them  so  executed  as  he 
had  directed,  but  respondent  refused  to  let  appellant  see  or  speak 
with  Foxcroft,  and  used  several  indirect  and  unfair  methods  to  pre- 
vent him  from  executing  the  said  leases,  by  means  whereof  he  died 
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without  executing  them;  and  since  his  death,  respondents  refused  to 
execute  leases,  according  to  the  agreement,  whereon  appellant,  in 
Hilary  Term,  1698,  exhibited  his  bill  in  Chancery  for  a  specific 
execution  of  the  agreement,  and  the  cause  being  heard,  6th  March, 
1700,  the  Lord  Keeper  (a)  declared  that  there  was  no  sufficient  proof 
of  the  said  agreement,  and  ordered  appellant's  bill  to  stand  dismissed 
without  any  relief;  which  decree  appellant  insisted  ought  to  be 
reversed,  for  that  the  agreement  was  sufficiently  proved;  and 
though  not  originally  reduced  into  writing,  occasioned  by  the 
entire  confidence  the  parties  had  in  each  other,  yet  the  same  having 
been,  at  appellant's  great  expense,  so  far  executed  on  his  part,  there 
ought  to  be  a  reciprocal  performance  of  it  on  the  other  part ;  and 
the  rather  so,  as  the  terms  of  the  agreement  were  reduced  to  a 
certainty,  by  the  lease  prepared  by  direction  of  the  lessor,  and  the 
execution  thereof  prevented  by  the  unfair  practices  of  the  respondents, 
or  some  of  them. 

The  respondents  (b),  in  affirmance  of  the  decree,  alleged,  that 
Isaac  Foxcroft  made  his  will,  dated  30th  August,  1698,  of  the  import 
stated  by  appellant,  and  died  15th  September  following;  and,  in 
Hilary  Term  then  next,  appellant  filed  his  bill  against  respondents 
for  a  specific  execution  of  a  parol  agreement  expended;  and  that 
respondents  had  answered,  that  they  knew  not  that  appellant  was 
any  ways  concerned  in  pulling  down  and  rebuilding  the  premises, 
otherwise  than  as  agent  or  servant  for  the  testator,  at  whose  proper 
charge  and  expense  they  insisted  the  work  was  done  ;  and  denied 
that  any  such  agreement  for  a  lease  was  ever  made  by  the  testator 
to  the  appellant ;  and  showed  that  the  appellant  was  greatly  indebted 
to  the  testator  before  any  building  began,  and  that  the  testator  had 
no  other  way  to  obtain  his  debt  but  by  employing  him  in  work  ;  and 
that  the  testator,  though  of  perfect  understanding,  had  not  taken 
any  notice  of  such  supposed  agreement  in  his  will  ;  and  that  the 
appellant  had  not  required  a  performance  thereof,  for  near  three 
years  and  a  half  after,  nor  until  so  near  an  approach  of  the  testator's 
death  ;  and  showed,  further,  that  three  of  the  appellant's  witnesses 
were  considerable  legatees   in   the   testator's   will,  and   that   their 

(a)  Sir  Nathan  Wright. 

(b)  J.  Jekyll,  Hen.  Poley,  counsel  for  the  appellant. 
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evidence  tended  to  enlarge  the  personal  estate  for  their  own  benefit  ; 
and  finally,  insisted,  that  nothing  of  such  pretended  agreement  being 
in  writing,  and  signed  by  either  of  the  parties,  the  Statute  made  for 
preventing  frauds  and  perjuries  (a)  was  a  full  bar  to  the  appellant's 
pretences. 

Die  Lunce,  7°  Aprilis,  1701.  Upon  hearing  counsel  on  this 
appeal,  it  was  ordered  and  adjudged  by  the  Lords,  that  the  decretal 
order  of  dismission  complained  of  should  be  reversed,  and  that  the 
respondent,  Isaac  Foxcroft,  or  such  other  of  the  respondents  to 
whom  the  estate  in  question  should  come,  by  virtue  of  his  father's 
will,  should,  when  he  or  they  should  be  of  age,  execute  to  the 
appellant  Lyster,  his  executors,  &c,  such  a  lease  of  the  premises  in 
question,  as  was  prepared  and  approved  of  by  the  said  Isaac  Fox- 
croft, the  father,  before  his  death,  and  that  the  appellant  and  his 
assigns  should,  in  the  meantime,  hold  and  enjoy  the  same,  under 
the  covenants  and  agreements  in  the  said  intended  lease  contained, 
discharged  of  all  incumbrances  done  by  said  Isaac  Foxcroft,  or  any 
claiming  under  him. — Lords'  Journ.  vol.  xvi.,  p.  644. 


NOTES. 

1.  Generally. 

2.  Acts  amounting  to  part  performance,  p.  465. 

3.  Evidence,  pleading,  p.  471. 

1.   Generally. 

"The  Statute  of  Frauds"  (b),  observes  Lord  Redesdale,  "says 
that  no  action  or  suit  shall  be  maintained  on  an  agreement  relating 
to  lands,  which  is  not  in  writing,  signed  by  the  party  to  be  charged 
with  it;  and  yet  the  Court  is  in  the  daily  habit  of  relieving,  where 
the  party  seeking  relief  has  been  put  into  a  situation  which  makes  it 
against  conscience  in  the  other  party  to  insist  on  the  want  of 
writing  so  signed,  as  a  bar  to  his  relief.  The  first  case  (apparently) 
of  this  kind  was  Foxcroft.  v.  Lyster  (c).  That  case  was  decided  on  a 
principle  acted  upon  in  Courts  of  law,  though  not  applicable  by  the 
modes  of  proceeding  in  a  Court  of  law  to  the  particular  case.     It  was 

(a)  29  Car.  2,  c.  3.  (c)  See  note  (a),  p.  460,  supra. 

(/>)  29  Car.  2,  c.  3. 
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against  conscience  to  suffer  the  party  who  had  entered  and  expended 
his  money  on  the  faith  of  a  parol  agreement  to  be  treated  as  a 
trespasser,  and  the  other  party  to  enjoy  the  advantage  of  the  money 
he  had  laid  out  "  And  after  referring  to  this  and  subsequent  cases, 
he  continues :  "It  appears,  from  these  cases,  that  Courts  of  Equity 
have  decided  on  equitable  grounds,  in  contradiction  to  the  positive 
enactment  of  the  Statute  of  Frauds,  though  their  proceedings  are  in 
words  included  in  it "  (a). 

The  extent  of  the  application  of  the  doctrine  of  part  performance 
is  not  precisely  defined.  Probably  it  applies  to  all  cases  in  which  the 
Court  would  entertain  a  suit  for  specific  performance,  if  the  contract 
had  been  in  writing  (b),  and  is  not  confined  to  contracts  for  the 
acquisition  of  interest  in  land  (c).  But  part  performance  will  not 
enable  the  Court  to  award  damages  on  a  parol  contract  (d). 

In  order  that  part  performance  may  be  made  available  as  an 
answer  to  the  Statute  it  is  necessary — 

1.  That  the  acts  of  part  performance  must  be  unequivocally 
referable  to  the  alleged  agreement;  in  other  words,  "part  per- 
formance, to  take  a  case  out  of  the  Statute  of  Frauds,  always 
supposes  a  completed  agreement.  There  can  be  no  part  perform- 
ance where  there  is  no  completed  agreement  in  existence.  It  must 
be  obligatory,  and  what  is  done  must  be  under  the  terms  of  the 
agreement,  and  by  force  of  the  agreement  "  (e). 

Where  an  engagement  with  respect  to  property  is  purely  a  matter 
of  honour,  and  not  a  legal  obligation,  so  that  each  party  is  left  to 
dispose  of  such  property  as  he  pleases,  a  part  performance  thereof 
will  not  give  the  Court  jurisdiction  (/). 

2.  The  acts  must  be  such  that  it  would  amount  to  fraud  in  the 
defendant  to  take  advantage  of  the  contract  not  being  in  writing  (g) : 
hence  the  acts  must  be  acquiesced  in  or  done  with  the  knowledge  of 
the  other  party. 

3.  The  parol  agreement  must   be    of  such  a  character  that  the 

(a)  Bond  v.  Hopkins,  1  Sch.  &  L.  (d)  Per  Chithj,  J.,  Lavery  v.  Pursell, 
433.     See  also  Clinan  v.  Cooke,  1  Sch.       39  C.  D.  519. 

&  L.  41  ;  Leeds  v.  Amherst,  20  B.  239;  (e)  Per    Lord    Brougham    in   Lady 

Dillwyn  v.  Llewellyn,   10  W.  E.  742 ;  Thynne  v.  Earl  of  Glengall,  2  H.  L. 

Eochefoucald    v.    Boustead,    (1897)    1  Cas.   158;  Re  Thomas  Eyan,  3  Ir.  E. 

Ch.  p.  266.  Eq.  238.    But  see  Laird  v.  Birkenhead 

(b)  McManus  v.  Cooke,  35  C.  D.  p.  Eailway  Co.,  Johns.  500. 

697,  Kay,  J.  (/)  See  Lord  Walpole  v.  Lord  Or- 

(<•)  Britain  v.  Eossiter,  11  Q.  B.  D.  ford,  3  V.  402,  4  E.  E.  38. 
123;    Maddison  v.   Alderson,  8   App.  (g)  See  Caton  v.  C,   1  Ch.  137;  L. 

Cas.  874,  per  Selburne,  C.  E.  2  H.  L.  127. 


PART    PERFORMANCE.  465 


Lester  v.  Foxcroft. 

Court  would  be  able  to  decree  specific  performance  thereof  if  it  were 
in  writing  (a). 

4.  The  parol  evidence  must  prove  the  agreement. 

2.  What  Acts  amount  to  Part  Performance. 

It  becomes  important  then  to  consider  what  acts  on  the  part  of 
one  party  are  of  such  a  nature  as  to  take  a  parol  agreement  out  of 
the  Statute  of  Frauds,  so  as  to  render  it  inequitable  and  unjust  that 
another  party  should  take  advantage  of  that  Statute  for  the  purpose 
of  getting  rid  of  his  agreement. 

Ancillary  and  introductory  acts. — Acts  merely  introductory  to 
and  done  'previous  to  an  agreement,  cannot  be  presumed  to  be  done 
in  pursuance  of  it,  and  cannot  therefore  be  considered  as  acts  of  part 
performance  (b). 

Acts,  moreover,  which,  though  subsequent,  are  merely  ancillary  to 
an  agreement,  although  attended  with  expense,  are  not  considered 
acts  of  part  performance.  Thus,  the  delivery  of  abstracts  of  title, 
giving  orders  for  conveyances  to  be  drawn  and  engrossed,  giving 
instructions  for  a  lease,  going  to  view  an  estate,  putting  a  deed  into  a 
solicitor's  hands  to  prepare  a  conveyance,  measuring  the  estate, 
employing  surveyors  to  value  timber  thereon,  or  fixing  upon  persons 
as  appraisers  to  value  stock,  appointing  a  person  to  make  a  valuation 
of  the  land,  registering  deeds,  the  appropriation  of  money,  though 
with  a  view  to  an  intended  purchase,  the  release  of  a  right  from  a 
third  party  for  a  valuable  consideration  by  the  plaintiff  in  pursuance 
of  a  condition  of  the  contract,  and  similar  acts  of  an  equivocal  nature, 
are  not  sufficient  acts  of  part  performance  to  take  a  parol  agreement 
out  of  the  statute  (c). 

Payment  of  part  (d),  or  even  of  all  the  purchase-money  will  not  be 

(a)  Kirk  v.  Guardians  of  Bromley,  412;   Whitchurch  v.  Bevis,  2  Bro.  Ch. 

2  Ph.  640;    Crampton  v.  Varna  Bail-  559;    Bedding  v.  Wilkes,  3  Bro.  Ch, 

way  Co.,  7  Ch.  562.  400 ;    O'Beilly   v.   Thompson,   2   Cox, 

{b)  Parker  v.    Smith,   1   Coll.    608,  271 ;    Cooke  v.  Tombs,  2  Anst.  420 ; 

623 •  Cooth  v.  Jackson,  6  V.  17,  41 ;  Stokes 

(c)  Hawkins  v.   Holmes,    1    P.    W.  v.  Moore,  1  Cox,  219  ;  Frame  v.  Daw- 

770;    cf.  Phillips  v.   Edwards,   33  B.  son,    14   V.    386;    East   India   Co.  v. 

444  ;    Pembroke   v.  Thorpe,  3  Swans.  Nuthumbadoo  Veerasawmy  Moodelly, 

437  (n.) ;  Clerk  v.  Wright,  1  Atk.  12  ;  7  Moo.  P.  C.  4S2,  497. 

Whaley  v.  Bagnel,  1   Bro.  P.  C.  345  ;  (d)  Clinan  v.  Cooke,  1  Sch.  &  L.  40 ; 

Cole  v.  White,  1  Bro.  Ch.  409,  cited ;  Seagood    v.    Meale,     Pr.     Ch.     560 ; 

Whitbread  v.  Brockhurst,  1  Bro.  Ch.  O'Herlihy  v.  Hedges,  1  Sch.  &  L.  123. 
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considered  an  act  of  part  performance  to  take  a  parol  contract  out  of 
the  Statute  of  Frauds  (a).     Nor  will  payment  of  the  auction  duty  (b). 

Possession. — But  admission  into  possession  having  unequivocal 
reference  to  the  contract,  has  always  been  considered  an  act  of  part 
performance.  The  acknowledged  possession  of  a  stranger  in  the 
land  of  another  is  not  explicable,  except  on  the  supposition  of  an 
agreement,  and  has  therefore  constantly  been  received  as  evidence  of 
an  antecedent  contract,  and  as  sufficient  to  authorise  an  inquiry 
into  the  terms,  the  Court  regarding  what  has  been  done  as  a  conse- 
quence  of  contract  or  tenure  (c) ;  a  fortiori  where,  as  in  Lester  v. 
Foxcroft,  the  person  seeking  specific  performance  has  laid  out  money 
in  building  or  in  improvements  (d). 

Moreover  it  is  essential  that  possession  should  be  delivered 
according  to  the  contract,  and  not  obtained  wrongfully,  otherwise  it 
will  not  be  considered  as  an  act  of  part  performance  (e). 

Where  possession  has  been  taken  without  consent,  if  subsequently 
the  owner  allows  a  stranger  to  remain  in  possession,  it  maybe  treated 
as  an  act  of  part  performance  (/),  and  so  may  possession  taken  before, 
but  continued  after  a  parol  contract  if  referable  to  the  contract  (g). 

In  Millard  v.  Harvey  (h),  the  plaintiffs  wife,  without  his  know- 
ledge, paid  1501.  to  the  defendant  with  the  desire  of  purchasing  a 
field  for  the  plaintiff.  The  defendant  refused  to  sell,  but  kept  the 
money  and  paid  no  interest.  A  few  days  afterwards  he  told  the 
plaintiff  he  might  have  the  field  to  put  his  horse  in.  The  plaintiff 
occupied  it  for  ten  years  without  paying  any  rent,  and  in  ignorance 
of  what  his  wife  had  done.     It  was  held  by  Romilly,  M.R.,  that  as 

(a)  Hughes  v.  Morris,  2  De  G.  M.  &  (d)  See  Floyd  v.  Buckland,  2  Freem. 
G.  356.  268  ;    Mortimer  v.  Orchard,  2  V.  jun. 

(b)  Buckmaster  v.  Harrop,  7  V.  243 ;  Toole  v.  Medlicott,  1  Ball  &  B. 
346.  393;    Wheeler   v.  D'Esterre,   2  Dow, 

(c)  Morphett  v.  Jones,  1  Swans.  181 ;  359  ;  Norris  v.  Jackson,  10  W.  B.  228 ; 
Borrett  v.  Gomeserra,  Bunb.  94 ;  Earl  Crook  v.  Corporation  of  Seaford,  6  Ch. 
of  Aylesford's  Case,  2  Stra.  783 ;  Lacon  551 . 

v.  Mertins,  3  Atk.  1  ;  Wells  v.  Strad-  (e)  Cole  v.  White,   1   Bro.  Ch.  409, 

ling,  3  V.  381  ;  Bowers  v.  Gator,  4  V.  cited  ;  White  v.  Whitewood,  13  Times 

91  ;    Gregory  v.  Mighell,  18  V.  328 ;  L.  B.  409. 

Kine  v.  Balfe,  2  BaU  &  B.  343  ;  Pain  (/}  Pain  v.   Coombs,  1  De  G.  &  J. 

v.  Coombs,  3  Sm.  &  Gif.  449,  1  De  G.  34  ;  see  also  Miller  v.  Finlay,  5  L.  T. 

&  Jo.   34;  Shillibeer  v.  Jarvis,  8  De  (N.   S.)  510;  Gregory  v.  Mighell,   18 

G.    M.    &   G.    79 ;    Wilson    v.    West  V.  331. 

Hartlepool  Bailway  Co.,  34  B.  187  ;  2  (g)  Hodson  v.  Henland,  (1896)  2  Ch. 

De  G.  J.  &  S.  475  ;  Coles  v.  Pilking-  428 ;  White  v.  Whitewood,  supra. 

ton,  19  Eq.  174.  {h)  13  W.  E.  125,  34  B.  237. 
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there  was  a  contract  with  the  wife  as  agent  for  her  husband, 
subsequently  adopted  by  him,  and  accompanied  by  possession  for  ten 
years,  the  Court  ought  to  decree  specific  performance. 

Possession  is  considered  an  act  of  part  performance  of  a  parol 
contract,  not  only  in  the  case  of  sales  or  leases,  but  also  of  other 
contracts  whereby  the  possession  may  be  explained  (a) ;  especially  in 
the  case  of  family  arrangements  (b). 

Acquiescence  moreover  in  possession  for  a  long  lapse  of  time  will 
be  a  circumstance  taken  into  consideration  by  the  Court  against 
allowing  the  Statute  of  Frauds  to  be  set  up  (c). 

The  laying  out  of  money. — The  laying  out  of  money  by  a  stranger 
who  enters  into  possession,  if  it  be  such  as  would  probably  take  place 
under  the  alleged  agreement,  and  it  be  with  the  privity  of  the  other 
party,  will,  as  decided  in  the  principal  case,  be  an  act  of  part 
performance,  as  where  an  intended  lessee  entered  and  built  upon  the 
premises  (d). 

As  between  landlord  and  tenant,  it  is  to  be  observed  that  the 
mere  continuance  in  possession  by  the  tenant  is  not  alone  of  itself 
an  act  of  part  performance  of  a  parol  agreement  (e). 

But  where  there  is  a  payment  of  an  increased  rent  referable  to  the 
agreement  (/)  by  a  tenant  in  possession  it  has  been  held  to  be  an  act 
of  part  performance  (g). 

The  laying  out  of  money  by  the  tenant  continuing  in  possession, 
if  it  was  part  of  the  agreement  that  money  should  be  laid  out,  and  it 
is  one  of  the  considerations  for  granting  the  lease  (the  laying  out  of 
which  must  be  then  with  the  privity  of  the  landlord)  is  very  strong 

(a)  Lincoln  v.  Wright,  4  De  G.  &  J.  Howard    v.  Patent  Ivory  Co.,  33    C. 

16  ;     28     L.    J.    Ch.    705  ;     Coles    v.  D.  156  ;  Smith  v.  Turner,  Pr.  Ch.  561  ; 

Pilkington,  19  Eq.  174.  Savage  v.  Carroll,  1  BaU  &  B.  265; 

{b)  Stockley  v.  S.,    1   V.   &  B.  23 ;  Morphett  v.  Jones,  1  Swans.  181. 
Williams  v.  W.,  2  Dr.  &  Sm.  37S;  2  (/)  See  Wills  v.  Stradling,  3  V.  378. 
Ch.    294,    304,    305;    Neale    v.   N.,    1           (g)  Nunn  v.  Fabian,  1  Ch.  35 ;  Hum- 
Keen,  672 ;  Cood  v.  C,  33  B.  314.  phreys  v.  Green,  10  Q.  B.  D.  148.  And 

(c)  Blachford  v.  Kirkpatrick,  6  B.  see  Charlwood  v.  The  Duke  of  Bedford, 
232  ;  Crook  v.  Corporation  of  Seaford,  1  Atk.  497 ;  Clarke  v.  Beilly,  2  Ir.  E. 
10  Eq.  678;  6  Ch.  551.  C.  L.   (Exch.)  422;  Howe  v.  Hall,  4 

(d)  Savage  v.  Foster,  9  Mod.  35;  Ir.  E.  Eq.  242;  Archbold  v.  Lord 
Sutherland  v.  Briggs,  1  Ha.  26 ;  Bed-  Howth,  1  Ir.  B.  C.  L.  608 ;  Williams 
din  v.  Jarman,  16  L.  T.  449 ;  Eamsden  v.  Evans,  19  L.  B.  557  ;  and  see  Lord 
v.  Dyson,  1  L.  B.  H.  L.  129  ;  Plimmer  Desart  v.  Goddard,  1  Wallis  Bep.  by 
v.  Mayor,  &c.  of  Wellington,  9  App.  Lyne,  347 ;  Shepheard  v.  Walker,  20 
€as-  699-  Eq.  659;  Conner  v.  Fitzgerald,  11  L. 

(e)  Wills   v.  Stradling,    3   Y.    381  ;  B.  Ir.  106. 
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to  take  it  out  of  the  Statute  (a).  In  Mundy  v.  JcUiffe  (b),  a  tenant 
from  year  to  year  of  a  farm  having,  at  his  own  expense,  drained  the 
lands  upon  the  farm,  and  laid  down  into  pasture  the  only  piece  of 
arable  land  which  the  farm  contained,  and  repaired  the  buildings, 
pursuant  to  a  parol  agreement  for  a  lease;  Cottenham,  C,  upon 
proof  of  the  agreement,  decreed  specific  performance,  saying,  there 
was  no  doubt  of  the  part  performance. 

And  the  result  is  the  same  where  the  outlay  in  part  performance 
of  an  agreement  with  the  tenant  is  made  by  his  sub-lessee  with  the 
assent  and  approval  of  the  landlord  (c). 

The  laying  out  of  money,  in  order  to  be  an  act  of  part  performance, 
must  not  be  of  an  equivocal  character.  Thus,  suppose  a  tenant 
should  set  up  an  agreement  for  a  purchase,  and  get  a  witness  to 
swear  to  it,  and  then  offer  as  evidence  of  part  performance,  his 
possession  and  cultivation  of  the  land,  that  could  not  be  deemed  an 
act  of  part  performance,  which  would  have  taken  place  precisely  in 
the  same  shape,  whether  there  was  any  agreement  for  a  purchase  or 
not  (d). 

The  surrender  of  a  lease  by  the  lessee  to  the  lessor,  on  the  faith  of 
a  parol  agreement  by  him  to  grant  a  new  lease  to  a  third  party 
has  been  held  in  Ireland  to  be  an  act  of  part  performance,  and 
specific  performance  was  decreed  against  the  representatives  of  the 
lessor  (e). 

Upon  the  same  principle  in  Parker  v.  Smith  (f),  the  landlord  of  a 
coal  set,  having  four  tenants  in  partnership  together  holding  under  a 
lease,  several  years  of  which  were  unexpired,  entered  into  a  parol 
agreement  with  all  four  upon  the  surrender  of  the  old  lease  to  grant 
a  new  one  to  two  of  the  partners — the  plaintiffs, — upon  the  terms 
that  the  partnership  should  be  dissolved,  and  that  the  plaintiffs 
should  release  the  two  retiring  partners  from  all  liability.  The 
dissolution  and  release  so  agreed  upon  took  place,  by  which  the 
plaintiffs  took  upon  themselves  the  liability  which  had  before  been 
shared  by  the  four.  Knight-Bruce,  V.-C,  decreed  specific  perfor- 
mance of  the  agreement.  "  It  is,"  said  his  Honor,  "  part  of  the  entire 
agreement  that  the  dissolution  and  release  shall  take  place.  They 
do  take  place.     It  is  impossible  to  treat  these  acts  otherwise  than  as 

(a)  Per  Lord  Loughborough,   C,   in       79,  87. 

Wills  v.  Stradliug,  3  V.  382.  (rf)  Frame  v.  Dawson,  14  Y.  388. 

(b)  5  My.  &  C.  167.  (e)  Re  Cooke's  Trustees'  Estates,  5 

(c)  Williams  v.  Evans,  19  Eq.  547  ;  L.  R.  Ir.  99. 
Shillibeer  v.  Jarvis,  8  De  G.  M.  &  G.  (/)  1  Coll.  608. 
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acts  of  part  performance,  taking  the  case  out  of  the  Statute  of 
Frauds." 

Who  bound. — Companies  and  corporations  are  bound  equally 
with  individuals  by  acts  of  part  performance  (a). 

Sales  of  land  at  an  ordinary  auction  (b),  and  in  bankruptcy  (c),  are 
within  the  Statute  of  Frauds  (d).  A  purchaser,  therefore,  at  such 
sales  is  not  bound,  unless  there  is  some  agreement  in  writing. 

The  receipt  or  entry  in  his  book  by  an  auctioneer  may  be  a  note  or 
a  memorandum  within  the  Statute  of  Frauds,  but  for  that  purpose  it 
must,  in  itself,  contain  the  agreement,  or,  by  reference  to  something 
else,  must  show  what  it  is  (e). 

Where,  moreover,  a  purchaser  of  land  at  an  auction  takes  posses- 
sion of  a  lot  knocked  down  to  him,  and  cuts  down  crops,  which  he 
could  only  do  in  the  character  of  purchaser,  it  will  be  held  to  be  a 
part  performance  of  the  verbal  contract  entered  into  when  he  bid  for 
the  lot  in  the  auction  room,  and  specific  performance  will  be  decreed 
against  him  (/),  but  where  a  person  has  purchased  two  or  more  lots 
sold  separately  at  a  sale  by  auction,  acts  of  part  performance  with 
regard  to  one  lot  will  not  make  good  an  agreement  with  regard  to  the 
other  lots  (g). 

It  has  been  laid  down  as  a  general  rule  that  a  parol  agreement  to 
sell  or  grant  a  lease  entered  into  by  a  tenant  for  life  with  a  leasing 
power,  coupled  with  a  part  performance  by  the  purchaser  or  lessee 
during  the  life  of  the  tenant  for  life,  will  not  bind  the  remainderman, 
unless  he  acquiesced  in  the  part  performance  and  was  aware  of  the 
agreement  (h),  or  unless,  after  the  death  of  the  tenant  for  life,  the 
remainderman  lies  by  and  allows  the  purchaser  or  lessee  to  expend 
money  in  improving  the  estate  (i),  and  the  law  upon  this  subject  has 
been  held  not  to  be  affected  by  the  Leases  and  Sales   of  Settled 

(«)  Wilson  v.  The  West  Hartlepool  (e)  Blagden  v.  Bradbear,  12  V.  471  ; 

Bailway  Co.,  10  Jur.  (N.  S.)  1064;   11  Bishton  v.  Whatmore,  8  Ch.  D.  467  ; 

Jui-.  (N.  S.)   124;  13  W.  B.  4;  Ibid.  Sims  v.  Landsay,  (1894)  2  Ch.   318; 

(L.  J.)  361  ;  34  B.  187;  2  De  G.  J.  &  BeU  v.  Balls,  (1897)  1  Ch.  663. 

S.  475;    Steeven's  Hospital  v.   Dyas,  (/)  Buckmaster  v.  Harrop,    13   V. 

15  Ir.  Ch.  B.  405 ;  and  see  the  obser-  474. 

vations  in  Hunt  v.  Wimbledon  Local  (g)  Ibid. 

Board,    4   C.    P.    D.    52,   60,    61,   62;  \h)   Blore   v.    Sutton,   3   Mer.    237; 

Melbourne    Banking    Corporation    v.  Morgan  v.  Milman,  3  De  G.  M.  &  G. 

Brougham,  4  App.  Cas.  156.  24,  33  ;    Lowe  v.  Swift,  2  Ball  &  B. 

(b)  Blagden  v.  Bradbear,  12  V.  472.  529;    O'Fay  v.   Burke,   8   Ir.   Ch.  B. 

(c)  Exp.  Cutts,  3  Deac.  267.  225. 

(cl)  29  Car.  2,  c.  3.  (i)  Stiles  v.  Cowper,  3  Atk.  692. 


470  SPECIFIC    PERFORMANCE. 


Lester  v.  Foxcroft. 

Estates  Act  (a),  nor  by  the  Landed  Property  (Ireland)  Improvement 
Act,  1860  (b). 

A  family  arrangement  for  the  division  of  land,  although  only 
verbal,  has  been  carried  out  where  there  were  acts  of  part  perfor- 
mance by  the  parties  interested  holding  and  dealing  with  the  land  in 
accordance  with  the  terms  of  the  arrangement  (c). 

Marriage. — Although  it  is  clear,  according  to  more  recent 
authorities  overruling  Dundas  v.  Dutens  (d),  that  where  a  parol 
contract  is  made  in  consideration  of  marriage,  the  subsequent  mar- 
riage will  not  be  an  act  of  part  performance  so  as  to  take  the  case 
out  of  the  Statute  of  Frauds,  inasmuch  as  the  statute  expressly 
provides  that  a  contract  in  consideration  of  marriage  shall  not  be 
binding  unless  it  be  in  writing  (e),  a  parol  contract  nevertheless 
may  be  taken  out  of  the  statute  by  acts  of  part  performance  indepen- 
dently of  the  marriage.  Thus,  in  Surcombe  v.  Pinniger  (/),  a  father 
previous  to  the  marriage  of  his  daughter  told  her  intended  husband 
that  he  meant  to  give  certain  leasehold  property  to  them  on  their 
marriage.  After  the  marriage  he  gave  up  possession  of  the  property 
to  the  husband,  to  whom  he  directed  the  tenants  to  pay  the  rents, 
and  handed  to  the  husband  the  title  deeds.  The  husband  also 
expended  money  upon  the  property.  It  was  held  by  the  Lords 
Justices,  that  there  had  been  sufficient  part  performance  of  the  parol 
contract  to  take  the  case  out  of  the  Statute  of  Frauds  (g). 

Acts  of  part  performance  by  a  husband,  in  a  case  not  coming  within 
the  Married  Women's  Property  Act,  1882,  will  not  enable  him  to 
claim  specific  performance  against  the  heir  of  his  deceased  wife  of  a 
parol  agreement  entered  into  after  marriage  by  his  wife,  to  convey 
lands  to  him  of  which  she  was  seised  in  fee,  but  not  to  her  separate 
use,  because  a  married  woman  during  coverture,  as  well  in  equity  as  at 
law,  was  under  a  legal  disability  to  convey  her  real  estate ;  and  unless 

(a)  19  &  20  Vict.  c.  120.  S.  C,    13  W.  R.  801,   34]  L.    J.   Ch. 

(6)  23  &  24  Yict.  c.  153  :    Hope  v.  564;  M'Askie  v.  M'Cay,  2  Ir.  R.  Eq. 

Lord  Cloncurry,  8  Ir.  R.  Eq.  555.  447  ;    and  see  Trowell  v.  Shenton,    8 

(c)  Williams  v.  W.,  2  Dr.  &  Sm.  C.  D.  318,  326,  where  the  question 
378;  2Ch.  294;  Cood  v.  C,  33  B.  314.  turned  on  Lord  Teuterden's  Act   (9 

(d)  1  V.  jun.  196;  S.  C,  2  Cox,  Geo.  4,  c.  14).  Cf.,  Re  Eyre,  72  L.  T. 
235,  1  R.  R.  112.  585. 

(e)  Lassence  v.  Tierney,   1   Mac.  &  (/)  3  De  G.  M.  &  G.  571. 

G.  551  ;  Warden  v.  Jones,  23  B.  487,  (</)  See  also  Taylor  v.  Beech,  1  V. 

2  De  G.  &  J.  76 ;  Cooper  v.  Wormald,  297  ;  Barkworth  v.   Young,   4   Drew. 

7  W.  R.  402  ;  Caton  v.  C,   1  Ch.  137,  1 ;    Cooper  v.  Wormald,    27   B.   266 ; 

affirmed  2  L.  R.  H.  L.   127,  reversing  Ungley  v.  U.,  4  C.  D.  73,  5  C.  D.  887. 
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the  provisions  of  3  &  4  Will.  IV.,  c.  74,  were  complied  with,  a  deed 
executed  by  her  for  the  purpose,  and  a  fortiori  a  parol  contract  by 

her  was  void  (a).  .  , 

Although  marriage  is  not,  a  return  to  cohabitation  may  be,  a 
sufficient  act  of  part  performance.  Thus,  where  a  husband  in  a 
separation  deed  covenanted  with  a  trustee  to  pay  an  annuity  for  hie 
to  his  wife,  and  she  shortly  before  his  death  returned  to  him  upon  the 
faith  of  a  verbal  agreement  made  to  her  and  her  trustee,  that  it  she 
would  do  so,  he  would  continue  to  pay  the  annuity,  and  would  charge 
it  upon  his  real  estate,  and  the  husband  having  died  without  having 
done  so  it  was  held  that  the  verbal  agreement,  having  been  in  part 
performed  by  the  wife  returning  to  her  husband,  could  be  enforced 
against  his  devisees  (b).  . 

The  mere  fact  that  there  is  an  incomplete  agreement  signed  will 
not  where  there  have  been  acts  of  part  performance  preclude  the 
proof  of  additional  terms  by  parol  (c). 

3.  Evidence,  Pleading,  &c. 

Where  the  defendant  admits  the  contract  as  alleged  no  difficulty 
arises  but  where  the  defendant  proves  a  contract,  but  a  different 
contract  to  that  alleged  by  the  plaintiff,  in  that  case  the  Court,  as  the 
burden  of  proof  is  on  the  plaintiff,  will  refuse  to  interfere  {d)  ;  but  m 
one  case  the  Court  gave  leave  to  bring  a  fresh  action  (e).  But 
variations  between  the  agreement  alleged  and  that  proved,  if 
immaterial,  or  of  the  plaintiff's  admission  of  some  term  against 
himself  or  omission  of  some  term  in  his  favour  (/),  will  not  prevent 
the  Court  decreeing  specific  performance. 

If  the  alleged  contract  is  denied  by  a  different  one  admitted  it  is 
probable  that  the  Court  would  go  into  the  question  and  would  admit 
parol  evidence  of  the  plaintiff  to  modify  the  admitted  contract  of  the 

defendant  (g). 

A  parol  agreement  alone,  without  any  acts  of  part  performance, 

(a)  Williams  v.  Walker,  9  Q.  B.  D.  Reynolds     v.     Waring,      You.     346; 

576   581.     And  see  Cahill  v.  C,  8  App.  Mortimer  v.  Orchard,  2  V.  246. 

°7  420  («)  Hawkins  v.  Maltby,  3  Ch.  188. 

7&)  Webster  v.  W.,  4  De  G.  Mac.  &  (/)  Clifford    v.    Turrell     1    Y.    ft 

G  437      See  and  consider  Maddisonv.  C.    C.    0.    138;    9  Jur.    (N.   S.)  633 ; 

Alderson,  8  App.  Cas.  467.  Laryon  v.  Martin,  13  L.  R.  (Ir.)  297.  ^ 

(,■)  Sutherland  v.  Biggs,  1  Ha.  26.  (</)  But   see   Lindsay  v.    Lynch,    x 

{d)  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  Sch.  ft  L.  1. 
1 ;    Price   v.    Salisbury,    32   B.    446 ; 
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was  under  the  old  practice  held  to  be  taken  out  of  the  Statute  of 
Frauds  by  the  admission  thereof  by  a  defendant  to  a  bill  of  com- 
plaint, in  his  answer,  unless  he  insisted  upon  the  statute  by  way  of 
defence,  for  it  was  considered  that  the  admission  of  the  agreement 
took  it  entirely  out  of  the  mischief  which  the  statute  was  designed  to 
obviate  (a)  ;  and  in  the  event  of  the  death  of  such  party  making 
the  admission,  it  would  have  been  equally  binding  against  his 
representatives  (b). 

The  substantial  result  of  the  present  system  of  pleading,  is  to 
continue  this  effect  of  an  admission  of  the  contract  in  fact,  and 
furthermore  to  treat  the  contract  as  admitted  unless  it  is  actually 
denied,  except  in  the  case  of  an  infant,  lunatic,  or  person  of  unsound 
mind  (c). 

Where  the  defendant  admits  a  parol  agreement  as  alleged,  no 
further  proof  thereof  by  the  plaintiff  is  requisite,  even  although  the 
defendant  claims  the  benefit  of  the  Statute  of  Frauds,  if  there  are 
acts  of  part  performance,  for  by  their  means  the  case  is  taken  out  of 
the  statute  (d). 

Where  the  defendant,  under  the  former  practice  of  the  Court  of 
Chancery  by  answer  denied  the  agreement  as  alleged,  the  evidence  of 
one  witness  on  the  part  of  the  plaintiff,  unless  it  were  supported  by 
corroborating  circumstances,  would  not  be  sufficient  to  outweigh  the 
denial  by  the  answer  (e).  And  the  rule  probably  would  still  be 
the  same  where  the  defendant,  either  in  answer  to  interrogatories  or 
in  his  evidence,  positively  on  oath  denied  the  alleged  agreement. 

Where,  however,  there  is  simply  a  defence,  not  put  in  on  oath,  the 
Court,  acting  upon  the  rule  of  law,  might  consider  the  uncorroborated 
evidence  of  a  single  witness  in  support  of  the  alleged  agreement  to 
be  sufficient. 

It  is,  perhaps,  somewhat  doubtful  (although  it  has  been  done,  see 
The  Malton  Case  (/)  and  the  observations  thereon  of  Lord  Eldon  in 
Boardman  v.  Mostyn  (g)  )  whether  an  inquiry  as  to  the  terms  of  an 

(a)  The  Attorney- General  v.  Day,  1  Fry,  Specif.  Perf.  (1892),  p.  247. 

V.  221;  Lacon  v.  Mertins,  3  Atk.  3;  (d)  Cooth   v.   Jackson,  6  V.  12,  37, 

Gunter     v.     Halsey,      Ambl.      5S6 ;  38. 

Limondson   v.   Sweed,    Gilb.    35,    sed  (e)  East  India  Co.  v.  Donald,  9  V. 

vide  Eyre    v.  Popkam,   Lofft's  Bep.  275  ;  Morphett  v.  Jones,  1  Swans.  172 ; 

808,  809.  Toole  v.  Medlicott,  1  Ball  &  B.  393. 

(&)  Ibid.  (/)  6  V.  470. 

(c)   Bules  of    the   Supreme   Court,  (</)  6  Y.  470. 
1883,  Ord.  XIX,  it.    13,    15  ;  see  also 
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agreement  will  be  directed  where  it  has  not  been  established  with 
sufficient  clearness  for  the  Court  to  make  a  decree  (a). 

In  many  cases,  especially  where  the  possession  has  been  taken  and 
there  have  been  other  acts  of  part  performance,  there  has  been  a 
strong  inclination  quacunque  vid  to  make  out  the  agreement  not- 
withstanding the  conflict  of  evidence.  «  Courts  of  Equity,'  observes 
Lord  Cottenham,  C,  "  exercise  their  jurisdiction  in  decreeing  specific 
performance  of  verbal  agreements  where  there  has  been  a  part  per- 
formance, for  the  purpose  of  preventing  the  great  injustice  which 
would  arise  from  permitting  a  party  to  escape  from  the  engagements 
he  has  entered  into,  upon  the  ground  of  the  Statute  of  Frauds,  after 
the  other  party  to  the  contract  has,  upon  the  faith  of  such  engage- 
ment expended  his  money,  or  otherwise  acted,  in  execution  of  the 
agreement  Under  such  circumstances,  the  Court  will  struggle  to 
prevent  such  injustice  from  being  effected  ;  and  with  that  object  it 
has  at  the  hearing,  and  when  the  plaintiff  has  failed  to  establish  the 
precise  terms  of  the  agreement,  endeavoured  to  collect,  if  it  can,  what 
the  terms  of  the  agreement  really  were  "  (b). 

If,  after  all  the  evidence  that  can  be  got,  any  material  terms  of  the 
contract  are  doubtful,  the  Court  can  make  no  decree  (c). 

Where  the  defendant  denies  the  agreement  alleged  by  the  plaintiff, 
but  admits  another,  if  the  acts  of  part  performance  were  equally  con- 
sistent with  both  agreements,  it  has  been  held  that  parol  evidence  of 
the  agreement  alleged  by  the  bill  was  not  admissible.  Thus  in 
Lindsay  v.  Lynch  (d),  the  plaintiff  alleged  an  agreement  for  a  lease 
for  three  lives,  the  answer  admitted  an  agreement  for  one  life  only, 
and  the  acts  of  part  performance,  viz.,  the  building  of  a  wall  under  a 
former  covenant  and  the  payment  of  rent  not  being  inconsistent  with 

(a)  See  Savage  v.  Carroll,  2  Ball  &  James,  3  Oh.  508 ;  cf.  Eochefoucald  v. 
B  451  •  London  and  Birmingham  Boustead,  (1897)  2  Ch.,  p.  206. 
Eailway  Co.  v.  Winter,  Cr.  &  Ph.  57,  (e)  Clinan  v.  Cooke,  1  Sch.  &  L. 
and  the  observations  of  Lord  Hatherley,  22  ;  Lord  Ormond  v.  Anderson,  2  Ball 
C  in  Crook  v.  Corporation  of  Seaford,  &  B.  363  ;  Wheeler  v.  D'Esterre,  2 
6Ch   551-  S.  C,  10Eq.678.  Low,  359;    Blore  v.   Sutton,   3  Mer. 

(b)  Mnndy  v.  Jolliffe,  5  My.  &  C.  237  ;  Eeynolds  v.  Waring,  You.  346; 
167  177  See  also  Mortimer  v.  Monro  v.  Taylor,  8  Ha.  51 ;  3  Mac.  & 
Orchard  2  V  jun.  243  ;  Laird  v.  The  G.  719 ;  Tatham  v.  Piatt,  9  Ha.  660  ; 
Birkenhead  Eailway  Co.,  Johns.  500;  Stuart  t>.  The  London  and  North 
Wilson  v  The  West  Hartlepool  Eail-  Western  Eailway  Co.,  1  De  G.  M.  & 
way  Co.,  34  B.  187  ;  S.  C,  2  De  G.  J.  G.  721 ;  Taylor  v.  Portmgton,  7  De 
&   S.   475 ;     Oxford    v.     Provand,    2  G.  M.  &  G.  328. 

L.  E.  P.  C.  135,    148;   Baumann  v.  (d)  2  Sch:  &  L.  1. 
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the  agreement  set  up  by  the  defendant,  evidence  in  support  of  the 
agreement  set  up  by  the  bill  was  refused  (a). 

It  seems  that  if  in  that  case  the  plaintiff  had  amended  his  bill 
abandoning  the  agreement  alleged  in  his  bill,  he  might  have  had  a 
decree  for  the  agreement  admitted  by  the  defendant  (6),  but  as  he 
had  amended  his  bill,  continuing  to  insist  on  the  agreement  alleged 
in  the  bill,  and  praying  in  the  alternative  to  have  specific  perfor- 
mance of  the  agreement  admitted  by  the  defendant,  the  bill  was 
dismissed  with  costs  without  prejudice  to  his  filing  a  new  bill  (c). 

Pleading  Statute  of  Frauds. — The  statute  must  be  specifically 
pleaded  (d),  and  the  point  thus  raised  may,  by  consent  or  order,  be 
set  down  for  hearing  before  the  trial  (e).  No  particular  section  need 
be  pleaded,  but  if  a  particular  section  is  pleaded,  the  defendant  may 
be  held  to  it,  and  leave  to  amend  may  be  refused  (/). 

(a)  Sed  vide  Sutherland  v.  Briggs,  1  4  App.  Cas.  58;  Olley  v.  Fisher,  34 
Ha.  26;  Tomkinson  v.  Staight,  17  CD.  368;  Odharas  v.  Brunning,  74 
C.  B.  697.  L.  T.  370. 

(b)  Anon.,  2  S.  &  L.  9,  cited.  (e)  E.    S.    C.    (1883),    O.    25,  r.    2; 

(c)  Lindsay  v.    Lynch,  2  Sch.  &  L.  Stokell  v.  Niven,  61  L.  T.  18. 

1.  (/)  James  v.  Smith,  (1891)   1  Ch. 

(d)  E.  S.  C.   (1883),   0.   19,    r.    15,       384. 
0.  25,  rr.  1  &  2 ;  Dawkins  v.  Penrhyn, 
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1802.     7  V.  265 ;  6E.E.  124. 


Specific  Performance  with  Compensation. 

Specific  performance  decreed,  the  abstract,  though  delivered  very 
late,  and  under  a  notice  that  the  vendee  would  insist  on  his  deposit 
with  interest,  if  the  title  should  not  be  made  out  and  possession 
delivered  by  the  time  of  payment,  having  been  received  and  kept 
without  objection  ;  and  the  vendee,  upon  the  construction  and  the 
circumstances,  not  being  entitled  to  insist  on  the  time,  as  the  essence 
of  the  contract. 

An  agreement  signed  by  one  party  only,  good  to  charge  him  within 
the  Statute  of  Frauds. 

The  plaintiff  in  the  first  of  these  causes  being  entitled  to  an  estate 
called  Kilorough,  in  the  county  of  Glamorgan,  under  a  contract 
entered  into  in  1799,  by  the  trustees  of  the  Marquis  de  Choiseul,  to 
convey  to  him  and  his  heirs,  in  consideration  of  8,500£.,  employed 
Josiah  Phipps  to  sell  the  estate  by  auction  or  private  contract  ;  and 
the  following  memorandum,  in  writing,  dated  the  12th  of  April, 
1800,  was  signed  by  the  defendant  Robert  Slade,  but  not  by  the 
plaintiff,  or  any  one  on  his  behalf: — "I,  Robert  Slade,  of  Doctors' 
Commons,  in  the  city  of  London,  Esquire,  have  this  day  purchased 
of  Josiah  Phipps,  the  estate  described  in  the  within  particular,  at 
and  for  the  sum  of  10,000L,  including  the  timber  and  underwood 
growing  thereon,  have  paid  a  deposit  of  1,000£.,  do  hereby  undertake 
and  agree  to  pay  the  remainder  of  the  purchase-money,  and  complete 
my  purchase,  within  two  months  from  the  date  hereof,  the  proprietor 
making  a  good  title  thereto  at  his  own  expense,  and  executing  a 
proper  conveyance,  to  be  prepared  at  my  expense  ;  and  I  do  further 
agree  to  pay  for  the  fixtures,  household  furniture,  at  a  fair  valuation, 
and  for   the   growing   crops,  seeds,  fallows,  &c,  in   the   same  way, 
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according  to  the  custom  of  the  country ;  and  possession  to  be  given 
upon  the  completion  of  the  contract,  to  which  time  all  outgoings  are 
to  be  cleared  up,  and  I  am  entitled  to  the  rents  and  profits.  Upon 
failure  of  my  complying  with  the  terms  and  conditions  before 
mentioned,  the  deposit  money  shall  be  forfeited,  the  .proprietor 
shall  be  at  full  liberty  to  re-sell  the  estate,  and  the  deficiency,  if 
any  there  shall  be  by  such  second  sale,  together  with  all  charges 
attending  the  same,  shall  be  made  good  at  my  expense." 

The  bill  in  the  first  cause  prayed  a  specific  performance  of  this 
agreement,  which  was  resisted  under  the  following  circumstances, 
appearing  by  the  answer  and  the  evidence. 

The  defendant,  the  day  after  he  signed  the  agreement  (the  13th  of 
April),  wrote  to  Phipps  from  Brighthelmstone,  stating  objections  to  the 
title,  and  that,  if  the  title  should  not  be  made  out,  and  possession  deli- 
vered to  him  by  the  12th  of  June  then  next,  he  should  insist  upon  hav- 
ing the  deposit  money  returned  to  him  with  interest.  Phipps'  letter  in 
answer,  dated  the  19th  of  April,  stated  the  plaintiff's  answer,  as 
given  verbally  by  his  solicitor,  thus  : — "  Mr.  Seton  desired  I  would 
inform  you,  that  he  accedes  to  your  request  respecting  the  interest  as 
a  matter  of  course."  The  defendant,  about  the  beginning  of  May, 
informed  Phipps  he  had  sold  out  stock  for  the  purpose  of  being 
ready  with  his  purchase-money,  and  expressed  his  surprise  that  no 
abstract  had  been  delivered.  He  afterwards  pressed  Phipps  for  the 
abstract,  and  proposed  that  Phipps  should  copy  and  send  in  his 
name,  to  the  plaintiff,  a  note  written  by  the  defendant,  expressing, 
that,  finding  no  progress  made  in  the  delivery  of  the  title,  he  called 
to  remind  Phipps,  that,  in  the  event  of  its  not  being  completed  at 
the  expiration  of  the  two  months,  he  expects,  in  compliance  with 
the  promise  the  plaintiff  made,  in  answer  to  his  letter  from  Bright- 
helmstone, to  have  his  deposit-money  returned  with  interest,  and 
requesting  authority  to  fulfil  the  engagement  on  the  plaintiffs  part. 
Phipps  declined  writing  that  letter.  On  Saturday,  the  7th  of  June, 
the  abstract  was  left  at  the  defendant's  solicitors,  with  a  note,  stating 
that  the  plaintiff  had  only  a  title  under  an  agreement,  but  all 
necessary  parties  were  ready  to  convey,  and  making  a  proposal  for 
that  purpose.  On  Monday,  the  9th,  the  plaintiff's  solicitor  called 
there  to  say,  that  he  would  not  vouch   for  the  authenticity  of  the 
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abstract,  as  it  was  not  prepared  by  him,  but  by  the  solicitors  for 
the  trustees  of  the  Marquis  de  Choiseul.  Nothing  further  passed  till 
the  13th  of  June,  on  which  day  the  defendant  wrote  to  Phipps, 
demanding  his  deposit  with  interest,  and  stating  his  reasons,  that  the 
two  months  within  which  the  plaintiff  agreed  to  complete  the 
contract  were  expired,  and  the  defendant's  solicitors  had  not 
received  an  abstract  till  within  these  few  days  ;  and  so  far  from 
showing  a  right  in  the  plaintiff  to  convey,  it  states  merely  a  contract 
for  purchase  by  him,  without  noticing  a  suit  in  Chancery  against  the 
trustees  of  the  Marquis  and  Marchioness  de  Choiseul,  previous  to  the 
contract  for  purchase  by  the  plaintiff,  which  renders  it  impossible  for 
the  plaintiff  to  carry  into  effect  his  agreement  with  the  defendant 
within  the  time  limited. 

The  defendant  afterwards  recovered  his  deposit  with  interest,  in 
an    action.      Several    objections   were   taken   to   the    abstract,   the 
principal  of  which  (mentioned  in  the  defendant's  letter  of  the  13th 
of  April)  were,  the  suit  instituted  by  the  Marquis  de  Choiseul  and 
his  creditors  to   remove  his  trustees,  and  for  an  account  of  their 
conduct;  and  a  prior  contract  with  a  person  named  Darby,  who  gave 
notice  of  his  claim.     He   was   made   a   defendant,  and   put  in  an 
answer,   amounting,   on    the   whole,   to    a   disclaimer.     Afterwards, 
being  examined  as   a  witness,  by  his  depositions   he  renewed  his 
claim.     The  Lord  Chancellor  held,  that  he  could  not  get  rid  of  the 
disclaimer  upon  the  record  without  a  strong  case  upon  affidavit ; 
and,  therefore,  he  was  a  good  witness  ;  but  the  defendant,  reading 
his  depositions,  must  admit  that  he  has  no  interest.     The  defendant 
then  declined  reading  his  evidence. 

The  second  cause  was  instituted  upon  a  bill  by  the  trustees  of  the 
Marquis  de  Choiseul,  praying  a  specific  performance  of  their  contract 
with  Seton. 

Mr.  Romilly  and  Mr.  Bell,  for  the  plaintiff  Seton.— The  question 
is,  whether  the  vendor  was  bound  to  make  out  his  title  by  a  certain 
day  ;  and  farther,  whether,  if  he  could  make  a  title  at  a  subsequent 
time,  that  would  not  be  sufficient  in  this  Court.  In  all  the  decisions 
upon  this  point,  time  has  been  considered  a  circumstance  merely, 
not  of  the  essence  of  the  agreement.  It  is  true,  in  modern  cases 
parties  have  been  discharged,  where   in   former  times  they  would 
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have  been  bound,  the  late  decisions  having  restrained  the  unlimited 
extent  of  the  older  cases. 

[They  cited  Gregson  v.  Riddle  (a).] 

Lord  Chancellor  Eldon. — There  have  been  several  very  hard 
cases  under  the  description  of  the  specific  performance  of  agreements, 
upon  the  principle  of  compensation ;  that,  for  instance,  where  a 
person  contracted  for  an  estate  in  Essex,  with  the  object  of  becoming 
a  freeholder  of  that  county,  and  it  turned  out  to  be  in  Kent ;  yet  he 
was  held  to  it  (6).  So,  in  a  case  before  Sir  T.  Sewell,  upon  an 
agreement  for  a  leasehold  house  with  a  wharf,  the  object  of  the 
purchaser  being  to  be  a  wharfinger,  he  was  compelled  to  take  the 
house  without  the  wharf.  So,  where  the  object  was  to  purchase  an 
estate  tithe-free,  and  he  was  compelled  to  take  it  subject  to  tithe  (c). 
The  value  of  the  tithe  is  not  a  compensation.  I  incline  much  to 
think,  notwithstanding  what  was  said  in  Gregson  v.  Riddle,  that 
time  may  be  made  the  essence  of  the  contract :  but  I  do  not  recollect 
a  case  where  an  abstract  was  delivered  for  the  purpose  of  preparing 
a  conveyance;  at  the  delivery  no  objection  made  that  it  was 
delivered  too  late  ;  and  between  the  delivery  and  the  time  for  the 
execution  of  the  conveyance,  no  objection  stated,  either  to  the  time 
of  the  delivery  or  the  nature  of  the  title.  The  abstract  certainly  was 
delivered  very  late  ;  but  it  is  upon  the  party  to  say  it  was  too  late. 
If  he  receives  the  abstract  without  objection,  does  he  not  authorise 
the  other  to  suppose  he  is,  during  the  currency  of  the  rest  of  the 
time,  preparing  his  conveyance,  and  the  thing  is  to  go  on  ? 

Mr.  Richards  and  Mr.  Leach  for  the  defendant  Slade. — The  delivery 
of  the  abstract  was  a  mere  mockery.  It  could  not  possibly  be 
imagined  that  it  could  be  looked  through  in  time.  It  was  incumbent 
upon  the  vendor  to  have  some  communication  with  the  vendee,  to 
do  away  the  effect  of  his  letter.  It  would  be  a  new  decision,  that  the 
delivery  of  the  abstract  to  the  solicitor,  the  vendee  having  declared 
bsolutely  that  he  would  not  let  it  go  beyond  the  time,  shall  amount 

(a)    In  Chancery  before  the   Lords  (b)  Shirley  v.  Da-vis,  in  the  Court  of 

Commissioners,  12th  June,  1783,  before  Exchequer,  cited  6  V.  678. 

Lord  Tli urlow  12th  June,  1784,  cited  by  (c)  Lord  Howland  v.  Xorris,  1  Cox, 

Mr.  Romilly,  from  his  own  note.  59. 
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to  a  new  contract.  No  diligence  could  have  enabled  the  vendor  to 
perfect  his  title  by  the  12th  of  June,  on  account  of  the  claim  of 
Darby,  and  the  suit  in  this  Court. 

Mr.  Romilly,  in  reply. —  *  *  *  There  is  no  such  principle,  that  time 
is  essential  here  as  well  as  at  law,  and  that  it  is  always  dispensed  with 
upon  the  conduct  of  the  party.  That  would  exclude  Courts  of  Equity 
from  a  great  part  of  their  jurisdiction.  *  *  * 

Lord  Chancellor  Eldon. — If  it  were  necessary,  for  the  decision 
of  this  case,  to  express  myself  with  great  accuracy  upon  the  principle 
of  the  Court  as  to  suits  for  specific  pei  formance,  as  far  as  objections 
are  to  be  founded  upon  what  the  Court  has  done,  and  has  forborne  to 
do,  in  a  great  variety  of  cases,  in  which  the  objection  has  been  taken, 
that  the  agreement  was  not  carried  into  execution  within  the  time 
stipulated  upon  the  face  of  it,  I  should  think  it  my  duty  to  look 
through  a  great  number  of  cases.  But  in  the  view  1  have  of  this 
case,  I  incur  no  hazard  of  making  a  decree  in  its  principle  incon- 
sistent with  any  authority  that  can  be  stated. 

To  say  time  is  regarded  in  this  Court  as  at  law  is  quite  impossible. 
The  case  mentioned,  of  a  mortgage,  is  very  strong — an  express 
contract  under  hand  and  seal.  At  law,  the  mortgagee  is  under  no 
obligation  to  reconvey  at  that  particular  day ;  and  yet  this  Court 
says,  that,  though  the  money  is  not  paid  at  the  time  stipulated,  if 
paid  with  interest  at  the  time  a  reconveyance  is  demanded,  there 
shall  be  a  reconveyance,  upon  this  ground,  that  the  contract  is,  in 
this  Court,  considered  a  mere  loan  of  money,  secured  by  a  pledge  of 
the  estate.  But  that  is  a  doctrine  upon  which  this  Court  acts  against 
what  is  the  primd  facie  import  of  the  terms  of  the  agreement  itself, 
which  does  not  import,  at  law,  that  once  a  mortgage  always  a 
mortgage.  But  equity  says  that ;  and  the  doctrine  of  this  Court  as 
to  redemption  does  give  countenance  to  that  strong  declaration  of 
Lord  Tluiirlow,  that  the  agreement  of  the  parties  will  not  alter  it ; 
for  I  take  it  to  be  so,  in  the  case  of  a  mortgage,  that  you  shall  not, 
by  special  terms,  alter  what  this  Court  says  are  the  special  terms  of 
that  contract.  Whether  that  is  to  be  applied  to  the  case  of  a 
purchase  is  a  different  consideration.  I  only  say,  time  is  not  regarded 
here  as  at  law.   *  *  * 
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But  I  need  not  address  myself  to  the  consideration  of  what  is  the 
precise  principle,  with  much  industry;  for  no  authority  would 
support  me  in  saying,  that,  under  the  particular  circumstances  of  this 
case,  the  defendant  can  resist  a  decree,  if  a  good  title  can  be  made. 
This  agreement  is  signed  by  the  defendant  Slade  only;  but  that 
makes  him  within  the  statute  (a)  a  party  to  be  charged.  I  do  not 
say  whether  terms  might  or  might  not  be  introduced,  that  would 
make  time  expressly  of  the  essence  of  the  contract  (b).  It  is  enough 
to  say,  that,  if  this  agreement  has  that  effect,  there  never  was  an 
agreement  that  would  not  ;  for,  upon  that  point,  the  agreement  is  as 
loose  as  possible.  There  is  no  passage  in  it  eo  intuitu ;  not  that 
sort  of  passage  in  Oregson  v.  Riddle.  The  clause  as  to  liberty  to 
resell,  &c,  is  not  considered  of  much  importance  in  this  Court ;  but 
in  this  instance  it  is  a  clause  against  the  vendee,  having  no  cor- 
responding clause  against  the  vendor.  That  clause  expresses  little 
more  than  would  be  the  legal  effect  if  that  was  not  inserted.  But  it 
is  enough  to  say  upon  that,  the  objection  relied  upon  in  the  argument, 
that  the  plaintiff  might  have  sold  after  the  two  months  were  expired, 
admits  of  this  answer, — that  it  is  assuming  the  whole  question.  If 
you  make  out  that  he  would  have  been  at  liberty  to  resell,  that  does 
not  make  out  that  he  lets  the  other  off;  but,  under  the  circumstances 
he  would  not  have  been  at  liberty  to  resell.  The  evidence  clearly 
imports  that  the  defendant  did  not  understand  it  to  have  bound  them 
in  that  mutual  respect  in  which  he  seems  in  his  letter  to  think  it 
reasonable  they  should  be  bound.  But  I  will  construe  it,  for  the 
purpose  of  this  case,  as  if  it  had  mutually  bound  them  ;  and  that,  if 
the  title  was  not  made  out  by  the  day,  then  the  defendant  should  be 
at  liberty  to  say  he  was  off;  for  if  that  clause  had  been  in  this 
agreement  he  might  have  waived  the  benefit  of  it ;  and  it  must  have 
been  made  out  that  his  conduct  did  not  occasion  the  non-fulfilling  the 
agreement.  Take  it,  that  there  was  the  mutual  clause.  The 
moment  after  the  sale,  the  auctioneer  was  no  longer  the  agent  of  the 
plaintiff.  He  was  his  agent  only  to  sell,  not  to  deal  with  the  terms 
upon  which  a  title  was  to  be  made.  The  defendant  must  show  the 
auctioneer  had  acquired  a  character  to  bind  the  plaintiff  in  that 

(a)  29  Car.  2,  c.  3.  v.  Bartram,   3  Madd.  440 ;  Boehm  v. 

(6)  They  clearly  might.    See  Hudson      Wood,  1  J.  &  W.  410. 
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respect.  There  is  no  evidence  of  that  :  on  the  contrary,  the 
defendant  applies  to  the  auctioneer  as  such  agent,  and  he  refuses  to 
act  as  such,  and  refers  him  to  the  plaintiff.  But  he  applies  agaiu  to 
the  auctioneer,  and  never  to  the  plaintiff.  One  clause  of  this  letter 
is  very  important,  marking  the  knowledge  of  the  title  in  the  law- 
agent  of  the  vendee,  and  that  he  was  able,  in  the  first  instance,  the 
day  after,  to  state  the  material  objections,  viz.,  the  proceedings  in 
Chancery,  and  Darby's  claim.  That  is  distinct  evidence  that  the 
defendant  did  not  then  understand  that  he  had  entered  into  an 
agreement,  by  force  of  which  he  thought  he  had  a  right  to  say,  the 
time  of  two  months  was  absolutely  of  the  essence  of  the  contract. 
Whether  that  was  misunderstanding  or  not,  that  was  his  understand- 
ing. By  the  last  words,  he  seems  desirous  of  having  an  agreement, 
which  would  for  the  first  time  give  a  mutuality  as  to  time.  But  he 
does  not  choose  to  give  up  the  one  till  he  gets  the  other,  reserving  to 
himself  the  power  to  deal  with  the  first  agreement  as  he  thinks  fit, 
though  he  may  not  get  the  stipulation  he  wishes.  If  the  plaintiff 
acceded  to  that  proposition,  he  would  be  bound.  But  what  is  the 
evidence  that  he  did  1  There  is  a  good  deal  of  reasoning  in  support 
of  the  argument,  that  Phipps's  letter  is  not  merely  a  statement  that 
he  would  pay  interest,  but,  with  regard  to  some  circumstances,  that 
the  contract  was  to  be  off,  viz.,  the  deposit  money  to  be  returned  with 
interest,  connected  with  the  dissolution  of  the  agreement,  which 
might  either  be  within  or  after  the  expiration  of  the  two  months  ; 
but,  if  the  former,  it  ought  to  be  shown  to  be  clearly  the  effect  of 
something  that  passed  subsequently,  and  was  acceded  to.  The  letter 
of  Phipps  in  answer  is  no  evidence  of  the  facts  stated  in  it.  Does 
the  defendant  conceive  the  matter  as  resting  on  that  letter,  and 
consider  it  as  an  undertaking  to  the  extent  he  proposed,  or  as 
completely  settling  that  mutuality  he  desired,  giving  him  a  right  to 
insist  upon  the  time  as  the  essence  of  the  contract  1  No  ;  for 
afterwards  he  goes  again  to  Phipps,  not  an  agent,  to  bind  the 
plaintiff  for  this  purpose,  and,  not  being  able  to  prove  the  date 
further  than  that  it  was  between  the  13th  of  April  and  the  5th  of 
June.  This  proves  that  the  defendant,  by  repeated  inquiries 
addressed  to  his  solicitors,  who  knew  a  good  deal  of  the  title,  was 
informed  from  time  to  time  that  the  abstract  was  not  delivered.  The 
proof  is  complete  as  to  that.  This  is  a  complete  waiver  of  any 
w.  &  t. — VOL.  II.  31 
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objection  from  the  non-delivery  of  the  abstract  at  the  time  the 
defendant  proposed  that  Phipps  should  write  that  letter.  Being  told 
Phipps  would  not  write  that  letter,  he  does  not  write  himself,  or 
direct  his  solicitors  to  apply ;  but,  upon  the  7th  of  June,  by  his 
solicitors,  he  receives  the  abstract,  they  knowing  the  history  of  the 
title  and  the  estate,  and  stating  the  two  grounds  of  objection  the  day 
after  the  contract  took  place.  There  was  a  note  at  the  bottom  of  the 
abstract,  stating  distinctly  that  the  plaintiff  had  only  a  title  under 
an  agreement,  but  that  all  necessary  parties  were  ready  to  convey, 
and  making  a  proposal  for  that  purpose,  which  might  or  might  not 
be  completed  within  the  time.  The  abstract  was  delivered  on  the 
7th  of  June.  No  objection  was  made  to  receiving  it.  It  was  kept 
till  the  time  expired,  without  objection.  Ought  not  the  objection  to 
have  been  made  on  the  7th  ?  The  plaintiff  was  bound  till  the  12th. 
He  could  not  sell  to  another :  and  if  the  solicitors  had  returned  the 
abstract  upon  the  objection,  the  plaintiff  was  at  liberty  to  say  he  had 
undertaken  to  remove  all  objections,  or  to  tender  a  conveyance  ;  and 
he  might  have  proceeded  to  prepare  a  conveyance,  which,  under  the 
circumstances,  was  to  be  prepared  by  the  defendant ;  and  he  might 
have  tendered  that  conveyance  so  as  to  have  a  right  to  an  action,  or 
to  file  a  bill,  as  upon  an  agreement  which  he  had  undertaken  to  make 
good  within  the  time. 

This  case  is  not  like  Lloyd  v.  Collett  (a),  in  which  the  defendant 
immediately  sent  the  abstract  back,  and  would  not  look  at  it.  What 
right  had  this  defendant  to  read  the  abstract  if  it  came  too  late  ?  He 
had  either  an  intention  to  execute  the  contract,  or  a  hope  that  he  had 
time  to  get  through  the  abstract,  in  order  to  carry  it  into  execution  ; 
but  the  evidence  in  this  respect  is  totally  silent ;  and  it  is  clear,  upon 
the  objections  stated  in  the  solicitor's  depositions,  that  at  some  period 
or  other  he  had  gone  into  the  abstract. 

As  to  the  other  circumstances  stated  by  the  defendant,  his  selling 
out  stock,  &c,  there  is  no  evidence  whatsoever.  As  to  his  intention 
of  making  this  place  his  residence,  there  is  nothing  in  the  contract 
having  the  least  reference  to  that;  and  upon  an  intention,  not  dis- 
closed in  the  contract,  or  afterwards,  as  essential,  this  Court  has  never 
been  in  the  habit  of  acting. 

(a)  4  Bro.  Ch.  469  ;  4  V.  689,  n. 
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Under  the  circumstances,  therefore,  whether  the  time  is  or  is  not 
an  objection,  founded  upon  the  authorities  the  Reports  of  this  Court 
furnish — which  I  will  not  discuss,  let  the  authorities  upon  that  point 
turn  the  scale  either  for  the  defendant  or  the  plaintiff — there  is  no 
authority  that  has  not  some  reference  to  the  conduct  of  the  party  in 
the  mean  time  ;  and  upon  the  conduct,  this  defendant  has  no  right, 
under  the  circumstances,  to  say  this  contract  was  not  performed 
within  the  two  months. 

There  must,  therefore,  be  a  decree  for  a  specific  performance  ;  and 
as  to  all  the  rest,  a  reference  to  the  Master,  to  see  whether  a  good 
title  can  be  made.  Where  the  party  has  not  been  able  to  make  his 
title  before  the  decree,  it  is  always  a  question  very  important  as  to 
the  costs,  but  not  whether  be  shall  take  the  title  or  not.  According 
to  old  cases,  it  was  sufficient  if  the  title  was  made  by  the  time  of  the 
report  (a). 


MOTES. 

1.  Generally. 

2.  Delay,  p.  485. 

(a)  Arising  from  the  conduct  of  either  party,  p.  485. 
(h)  Arising  from  the  state  of  the  title,  p.  488. 

3.  Compensation  for  delay,  p.  490. 

4.  Where  time  is  of  the  essence  of  the  contract,  p.  494. 

(a)  From  the  nature  of  the  property,  p.  494. 

(b)  By  agreement,  p.  496. 

5.  Compensation  where  the  vendor  has  not  the  interest  in  the  estate  which  he 

has  contracted  to  sell,  or  there  is  some  deficiency  in  the  quantity  or 
quality  thereof,  p.  501. 

1.  Generally. 

"  A  Court  of  Equity,"  says  Lord  Eedesdale,  "  frequently  decrees 
specific  performance  where  the  action  at  law  has  been  lost  by  the 
default  of  the  very  party  seeking  the  specific  performance,  if  it  be, 
notwithstanding,  conscientious  that  the  agreement  should  be  per- 
formed, as  in  cases  where  the  terms  of  the  agreement  have  not  been 
strictly  performed  on  the  part  of  the  person  seeking  specific  perfor- 
mance ;  and  to  sustain  an  action  at  law,  performance  must  be  averred 
according  to  the  very  terms  of  the  contract.     Nothing  but  specific 

(a)  See  Jenkins  v.  Hiles,  6  Ves.  646. 
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execution  of  the  contract,  so  far  as  it  can  be  executed,  will  do  justice 
in  such  a  case  "  (a). 

Where,  for  instance,  some  of  the  steps  towards  the  completion  of 
the  contract  have  not  been  taken,  or,  as  in  the  principal  case,  the 
contract  itself  has  not  been  completed  at  the  time  agreed  upon  by 
the  parties,  or  where  the  vendor  had  not  the  same  interest  in  the 
estate  as  that  which  he  had  contracted  to  sell,  or  there  was  some 
deficiency  in  the  quality  or  quantity  of  it,  the  party  not  able  strictly 
to  perform  the  contract  on  his  part  could  formerly,  at  law,  have  had 
no  remedy  by  way  of  damages  against  the  other  ;  but  in  equity,  in 
many  cases,  he  would  be  able  to  obtain  specific  performance,  if 
adequate  compensation  could  be  made  for  the  non-literal  perfor- 
mance of  the  contract. 

The  doctrines  of  equity  by  which  the  strict  performance  of  certain 
stipulations  in  contracts  has  not  been  considered  essential,  have  been 
extended  by  the  Judicature  Act,  1873  (b),  to  all  the  divisions  of  the 
High  Court  of  Justice ;  for  it  is  thereby  enacted  that  "  stipulations 
in  contracts,  as  to  time,  or  othemvise,  which  would  not  before  the 
passing  of  this  Act  (c)  have  been  deemed  to  be,  or  to  have  become, 
of  the  essence  of  such  contracts  in  a  Court  of  Equity,  shall  receive 
in  all  courts  the  same  construction  and  effect  as  they  would  have 
heretofore  received  in  equity." 

At  law,  previous  to  the  passing  of  the  Judicature  Act,  1873,  in 
all  cases,  time  was  considered  as  of  the  essence  of  the  contract. 

A  Court  of  Equity,  however,  relieved  against,  and  enforced,  specific 
performance,  notwithstanding  a  failure  to  keep  the  dates  assigned  by 
the  contract,  either  for  the  completion  or  for  the  steps  towards  com- 
pletion, if  it  could  do  justice  between  the  parties,  and  if,  as  Turner, 
L.J.,  said  in  Roberts  v.  Berry  (d),  there  was  nothing  "  in  the  express 
stipulations  between  the  parties,  the  nature  of  the  property,  or  the 
surrounding  circumstances,"  which  would  make  it  inequitable  to 
interfere  with  and  modify  the  legal  right.  This  is  what  is  meant 
and  all  that  is  meant,  when  it  is  said  that  in  equity  time  is  not  of 
the  essence  of  the  contract  (e).     See  further  on  this,  p.  494,  infra. 

(a)  Davis  v.  Hone,  2  Sch.  &  L.  347.  (c)  The  Act  passed  5  August,  1873, 

See  also  Lennon  v.  Napper,  2  Sch.  &  and  came  into  operation  1  November, 

L.    684 ;    Parkin    v.   Thorold,    2    Si.  1875.     See  Noble  v.  Edwardes,  5  C.  D. 

(N.  S.)  6,  8 ;  Koberts  v.  Berry,   3  De  393. 

G.  M.  &  G.  284,  289.  (d)  3  De  G.  M.  &  G.  284. 

{b)  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  7.  (e)  Tilley  v.  Thomas,  3  Ch.  67. 
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2.  Delay. 

"  Unreasonable  delay  will  of  itself  be  a  bar  to  either  party 
obtaining  a  decree  for  specific  performance,  for  a  party  cannot  call 
upon  a  Court  of  Equity  for  a  specific  performance  unless  he  has 
shown  himself  ready,  desirous,  prompt,  and  eager"  (a).  And  a  con- 
tinual claim  without  any  active  steps  in  support  of  it,  will  not  keep 
alive  a  right  which  would  otherwise  be  barred  by  laches  (b). 

"  The  doctrine  of  laches  in  Courts  of  Equity  is  not  an  arbitrary  or  a 
technical  doctrine.  *  *  *  In  every  case,  if  an  argument  against 
relief  which  would  otherwise  be  just  is  founded  upon  mere  delay,  the 
validity  of  that  defence  must  be  tried  upon  principles  substantially 
equitable  "  (c). 

The  objection  as  to  delay  in  the  completion  of  the  contract  may 
be  considered,  1st,  as  arising  from  the  conduct  of  the  parties  ;  2nd, 
as  arising  from  the  state  of  the  title. 

Delay  arising  from  the  conduct  of  either  party. — In  ordinary 
cases,  where  there  was  nothing  special  in  the  nature  of  the  property, 
or  of  the  purposes  for  which  it  was  intended  to  be  purchased, 
although  a  particular  day  might  be  fixed  for  the  completion  of  the 
contract,  the  Court  of  Equity  considered  that  the  general  object  beiug 
only  the  sale  of  the  estate  for  a  given  sum,  the  particular  day  named 
was  merely  formal,  and  that  the  stipulation  meant,  in  truth,  that 
the  purchase  should  be  completed  within  a  reasonable  time,  regard 
being  had  to  all  the  circumstances  of  the  case,  and  the  nature  of  the 
title  to  be  made. 

As  to  the  abstract  at  law,  unless  the  vendor  had  his  abstract  and 
title-deeds  ready  at  the  appointed  time,  his  remedy  was  gone,  and 
the  purchaser  might  recover  back  his  deposit  (d). 

In  equity,  however,  the  rule  was,  that  it  was  not  solely  incumbent 
upon  the  vendor  to  move  by  making  a  tender  of  the  abstract,  but  it 

(a)  Per  Lord  Almnhy,  M.R.,  5  Ves.  537;  Mills  v.  Haywood,  6  C.  D.  196, 

720,  n.     See  also  Lloyd  v.  Collett,  4  202. 

Bro.  C.  C.  469;  Harrington  v.  Wheeler,  (b)  Lehmann  v.  McArthur,  3  Eq.  496. 

4  V.  686;    Guest  v.   Homfray,    5   V.  (c)  Per  Lord  Blackburn,  in  Erlanger 

818;  Alley  v.  Deschanips,   13  V.  225;  v.    New   Sombrero   Co.,   3   App.   Cas. 

Walker  v.  Jeffreys,  1  Ha.  352  ;  Dorin  v.  1218,  1279,  cited  in  judgment  of  C.A., 

Harvey,  15  Si.  49  ;  Alloway  v.  Braine,  Rochefoucald  v.  Boustead,  (1897)  210. 

26    B.  575 ;    Sharp   v.  Wright,   28  B.  (d)    Berry   v.   Young,    2    Esp.    Ca. 

150;  M'Murray  v.  Spicjr,  5  Eq.  527,  640,  n. 
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was  also  incumbent  upon  the  purchaser  to  ask  for  it  at  the  appointed 
day  (a),  or  on  such  other  day  as  would  leave  sufficient  time  for  the 
completion  of  the  contract  (b) ;  otherwise  equity  would  consider  the 
time  as  waived. 

So,  if  the  abstract  were  delivered  to  the  purchaser  after  the  day 
appointed,  and  he  made  no  objection  to  the  delay,  he  would  be 
considered  as  having  waived  it  (c). 

If  a  vendor  did  not  deliver  the  abstract  of  title  within  the  time 
specified  in  the  conditions  of  sale,  he  could  not  hold  the  purchaser 
bound  to  send  in  his  objections  within  the  time  limited  for  that 
purpose,  even  though  it  was  stipulated,  in  the  condition  for  sending 
in  the  objections,  that  time  in  that  respect  should  be  of  the  essence 
of  the  contract  (d).  In  such  a  case,  the  time  within  which  objections 
would  be  considered  as  waived,  would  depend  upon  the  general 
principles  of  the  Court,  and  the  conduct  of  the  parties  (e). 

Where,  however,  a  vendor  had  taken  no  steps  whatever  to  com- 
plete the  contract,  and  the  purchaser  had  immediately,  when  the 
time  elapsed,  insisted  upon  his  deposit  and  refused  to  perform  his 
agreement,  equity  would  not  decree  specific  performance  of  the 
contract,  or  grant  an  injunction  to  restrain  the  purchaser  from 
proceeding  at  law  to  recover  his  deposit  (/). 

But  if  he  had  endeavoured  to  make  out  his  title,  and  had  not  been 
guilty  of  gross  laches  or  negligence,  it  would  do  so  (g). 

And  although,  after  the  period  at  which  the  contract  ought  to  have 
been  completed,  some  time  has  elapsed  before  the  completion  of  the 
repairs  of  a  house  described  as  being  in  good  repair  (h) ;  or  before 
the  expiration  of  a  lease  of  property,  when  it  was  stated  that  the  pur- 
chaser would,  several  months  before,  be  entitled  to  possession  (i)  ;  the 
purchaser  will  not  be  able  to  resist  specific  performance  unless  he  can 
show  that  he  wanted  the  house  for  his  own  occupation  before  the 
time  when  the  repairs  would  be  completed,  or  the  lease  would  expire. 

And    although    delay   may    be    solely   attributable    to    disputes 

(a)  Guest   v.   Homiray,   5   V.    818,       stead,  cited  supra,  p.  4S5. 

823 ;  Compton  v.  Bagley,  (1892)  1  Ch.  (/)  Lloyd  v.  Collett,  4  Bro.  Cli.  469  ; 

314.  S.  C,  4  V.  6S9  ;    Ormerod  v.   Hard- 

(b)  Jones  v.  Price,  3  Anstr.  924.  man,  5  V.  737  ;  Warde  v.   Jeffrey,   4 

(c)  Smith     v.    Burnam,    2    Anstr.       Price,  294. 

527;    Pincke  v.   Curteis,   4  Bro.   Ch.  (g)  Fordyce  v.  Ford,  4  Bro.  Ch.  495; 

329  ;  Paine  v.  Meller,  6  V.  349.  Eadcliffe  r.  Warrington,  12  V.  326. 

(d)  Upperton  v.   Nicholson,    6   Ch.  (/<)  Dyer  v.  Hargrave,  10  V.  805. 
436.                                                                       (t)  HaU  v.  Smith,    14  V.  426;  and 

(e)  Dbid.,  and  Eochefoucald  v.  Bou-  see  13  Y.  225. 
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between  the  vendor  and  a  mortgagee,  it  will  not  be  a  sufficient 
excuse  for  delay  on  the  part  of  the  purchaser,  for  it  was  his  duty,  if 
he  desired  specific  performance,  to  insist  upon,  and  if  necessary  file  a 
bill  to  enforce  specific  performance  of  his  contract  (a). 

But  this  rule  will  be  relaxed  where  the  strict  application  of  it 
would  work  injustice  (b). 

Specific  performance  of  a  contract  will  not  be  decreed  when  the 
purchaser  has  lain  by  and  delayed  completing  it,  even  although  he 
may  have  paid  part  of  the  purchase-money  (c). 

Nor  will  a  purchaser  be  aided  who  has  taken  trifling  and  vexatious 
objections  to  the  title,  and  has  shown  a  disinclination  to  perform  the 
contract,  especially  when  the  value  of  the  property  has  increased  by 
the  dropping  of  lives,  or  otherwise  (d)  ;  or  where  the  purchaser  was 
in  reality  unable  to  pay  the  purchase-money  (e) ;  and,  where  either 
the  vendor  or  purchaser  has  not  completed  the  contract  on  his  part 
at  the  appointed  time,  if  the  contract  be  inequitable,  or  the  price 
unreasonable, — that  is  to  say,  inadequate  in  one  case,  or  exorbitant 
in  the  other, — equity  will  not  afford  its  aid  by  decreeing  specific 
performance  (/). 

As  to  the  forfeiture  of  his  deposit  by  a  purchaser  failing  to 
perform  his  contract,  see  Howe  v.  Smith  (g),  and  cases  therein  cited, 
and  Sloman  v.  Walter,  ante,  p.  257. 

Possession.— With  regard  to  the  effect  of  a  purchaser  being  in 
possession,  it  seems  that  where  he  is  in  possession  under  the  contract 
souo-ht  to  be  enforced,  and  that  the  vendor  must  have  known  or  have 
been  bound  to  know,  that  he  claimed  possession  under  the  contract, 
the  purchaser  in  such  possession  will  not  by  delay  lose  his  right  to 
specific  performance  (It) ;  for  in  such  case,  as  e.g.  where  the  purchaser 
in  possession  has  no  right  or  title  to  such  possession,  except  as  pur- 
fa)  Mills  v.  Haywood,  6  C.  D.  196,  4  V.  667 ;  Pope  v.  Simpson,  5  V.  145  ; 
202  ;  Colby  v.  Gadsden,  34  B.  41 S.  Main  v.  Melbourne,  4  V.  720  ;  Burke 

(b)  Walker  v.  Jeffreys,  1  Ha.  353;       v.  Smyth,  3  Jo.  &  Lat.  193. 

Jones  v.  J.,  12  V.  188;  Shepheard  v.  (e)  Gee  v.  Pearse,  2  De  G.  &  Sm. 

Walker,  20  Eq.  659.  325  ;      Aberaman      Iron      Works      v. 

(c)  Harrington  v.  Wheeler,  4  V.  Wickens,  5  Eq.  485,  507,  508;  Howe 
686 ;  per  Erskine,  C,  in  Alley  v.  Des-  v.  Smith,  27  C.  D.  S9. 

champs,  13  V.  223;  S.-E.  Partway  Co.  (/)  Whorwood  v.  Simpson,  2  Yern. 

v.  Knott,  10  Ha.  122 ;  Eirth  v.  Green-  186;    Lewis    v.    Lord    Lechmere,    10 

wood,  1  Jur.  (N.  S.)  866  ;  Alloway  v.  Mod.  503. 

Braine,  26  B.  575.  (<y)  27  C.  D.  89. 

(d)  Hayes  v.  Caryll,  1  Bro.  P.  C.  (/;)  Clarke  v.  Moore,  1  Jo.  &  Lat. 
126,  Toml.  ed.  ;  Spurrier  v.  Hancock,  727  ;  Mills  v.  Haywood,  6  C.  D.  202. 
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chaser,  his  possession  is  an  assertion  on  his  part  of  his  right  under 
the  contract  of  purchase,  and  acquiescence  in  his  possession  is  a 
recognition  by  the  vendor  of  this  right  (a). 

But  where  a  tenant  in  possession  contracts  for  the  purchase  of  his 
landlord's  interest,  the  case  is  different.  His  right  under  the  con- 
tract is  to  be  no  longer  tenant  of  the  vendor,  and  his  possession  as 
tenant  is  not  an  assertion  of  right  under  the  contract  of  purchase. 
He  may  be  in  possession  of  the  property,  the  house  or  land  which  is 
the  subject  of  the  contract  of  purchase,  but,  if  he  is,  he  is  not  in 
possession  of,  or  asserting  right  to,  the  benefit  or  interest  secured  to 
him  by  the  contract  (6). 

The  fact  that  the  purchaser,  after  the  purchase-money  becomes 
due,  continues  to  pay  rent,  instead  of  insisting  on  his  right  to  be 
treated  as  liable  only  for  the  purchase-money  and  interest,  will  be 
strong  evidence  to  show  that  the  plaintiff  was  in  possession  as  tenant 
only  (c) ;  and  the  mere  fact  of  the  expenditure  of  considerable  sums 
of  money  on  the  property,  will  not,  in  the  absence  of  any  recognition 
on  the  part  of  the  defendant  to  that  effect,  be  sufficient  to  show  that 
he  was  in  possession  as  purchaser  (d). 

Delay  arising  from  the  State  of  the  Title.— Where  delay  arises  from 
the  state  of  the  title,  it  will  not  prevent  specific  performance  bein«- 
decreed,  where  the  time  fixed  for  completing  the  contract  is  not 
material  ;  that  is  to  say,  where  time  has  not  been  made  by  the  con- 
tract of  the  parties,  or  is  not,  from  the  nature  of  the  property,' of 
the  essence  of  the  contract.  In  such  a  case,  if  a  vendor  commence 
an  action  for  specific  performance,  it  is  sufficient  if  he  can  procure  a 
good  title  at  the  time  of  the  decree  (e).  The  title,  however,  ought 
generally  to  be  made  out  in  time  for  the  certificate  of  the  Master  (/). 
If  either  of  the  parties  to  a  contract  is  guilty  of  delay  either 
through  defect  of  title  or  conveyance,  it  would  seem  that  the 
proper  or  safer  course  for  the  other  side  to  adopt  is  to  give  a  written 
notice  to  the  party  in  default  to  complete  within  a  reasonable  time, 

(a)  Per    Cotton,    L.J.,    in    Mills    v.      monds,  1  Y.  &  C.  C.  C.  608;  Salisbury 
Haywood,  6  C.  D.  202.  r.  Hatcher,  2  ibid.  54  ;  Sidebothain  v. 

(b)  Per  Cotton,  L.J.,  ibid.  Barriugton,  3  B.  524;  4  B.    110  ;  5  B. 

(c)  Mills  v.  Haywood.  6  C.  D.  196,       261 ;  Chamberlain  v.  Lee,  10  Si.'  444,' 
203-  Phillipson  v.  Gibbon,  6  Ch.  428.     See 

(d)  Hid.,  203,  204.  -  Defect  of  Conveyance,"  &c,  p.  490, 

(e)  Mortlock  v.  Buller,  7  E.  E.  417,       infra. 

10  V.  292  ;  Langford  v.  Pitt,  2  P.  W.  (/)  Kirwan  v.  Blake,  cited  2  Moll. 

630;  Jenkins  v.  Hiles,  6  V.  646;  Wynn      581,   582;    Cowgill  v.  Lord   Oxman- 
v.  Morgan,  7  V.  202  ;  Eyston  v   Sim-       town,  3  Y.  &  C.  Exch.  Ca.  377. 
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to  be  named,  and  that  if  the  contract  be  not  then  completed  it  will 
be  considered  at  an  end  (a).     See  infra,  p.  497. 

A  purchaser,  by  buying  up  the  title  of  a  third  party  which  might, 
had  it  remained  outstanding,  have  constituted  a  valid  objection  to 
the  vendor's  title,  will  not,  on  the  ground  that  the  vendor  has  not 
got  that  title  in  himself,  be  able  to  object  to  specific  performance  (6). 

But  where  the  vendor  does  not  make  out  his  title  until  after  the 
bill  is  filed,  he  is  liable  to  pay  the  costs  of  the  suit  up  to  the  time 
when  he  showed  title  (c) ;  secus,  where  the  suit  was  occasioned 
solely  by  the  conduct  of  the  purchaser,  as  where  he  simply  disputes 
the  authority  of  the  vendor  to  sell,  and  does  not  ask  for  his  title  (d) ; 
or  where  the  requisitions  were  not  made  until  after  the  suit  was 
commenced  (e),  and  also  where,  although  the  requisitions  were  made 
before  the  bill  was  filed,  the  noncompliance  of  the  vendor  was 
attributable  to  the  circumstance  of  the  purchaser  having  claimed 
abatement  or  compensation,  in  respect  of  which  Ii Is  bill  had  been 
dismissed  with  costs  (/). 

But,  although  the  vendor  had  been  right  on  all  points  on  which 
objections  had  been  taken  before  the  suit  was  commenced,  yet  as  he 
might  with  reasonable  diligence  have  informed  himself  before  selling 
of  a  defect  in  the  title,  discovered  before  the  certificate  approving  of 
the  title  was  signed,  the  C.A.  directed  that  no  costs  should  be  given 
on  either  side  except  the  costs  of  the  original  hearing  before  the 
V.-C,  which  costs  the  vendor  was  to  pay  to  the  purchaser  (g). 

There  is  a  disinclination  to  extend  the  rule  which  the  Court  has 
adopted,  of  compelling  a  purchaser  to  take  the  estate  although  a  title 
is  not  made  out  till  after  the  time  fixed  by  the  contract,  to  any  case 
to  which  it  has  not  already  been  applied,  since  the  rule  has  in  many 
instances  been  productive  of  great  hardship  :  accordingly  it  has 
been  held  that  a  purchaser  will  not  be  bound  where  a  new  suit  is 
necessary,  or  an  account  of  debts  remains  to  be  taken  in  a  suit  (h). 

(a)  Green  v.   Sevin,    13  C.  D.  589;  (e)  Lyle  v.  Yarborough,  Johns.  70. 

Crawford  v.  Toogood,   13  C.  D.  153  ;  (/)  Ibid. 

Howe  v.  Smith,  27  C.  D.  90  ;  Compton  (g)  Phillipson  v.  Gibbon,  6  Ch.  428. 

v.  Bagley,  (1892)  1  Ch.  313;  Hatten  v.  (h)  Lechmere  v.  Brasier,  2  J.  &  W. 

Eussell,  38  C.  D.  334.  289;  Dalby  v.  Pullen,  3  Si.  29 ;  1  Buss. 

(i)  Murrell  v.  Goodyear,  1  De  G.  F.  &  M.  296;  Coster  v.  Turnor,  1  Buss. 

&  J-  432.  &   M.    311  ;     Magennis   v.    Fallon,   2 

(c)  Long  v.  Collier,  4  Buss.  269;  Moll.  566,  580;  Chamberlain  v.  Lee, 
Scoones  v.  Morrell,  1  B.  251 ;  Wilkin-  10  Si.  444  ;  Blacklow  v.  Laws,  2  Ha. 
son  v.  Hartley,  15  B.  183.  40  ;  Fraser  v.  Wood,  8  B.  339. 

(d)  Peers  v.  Sneyd,  17  B.  151. 
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Defect  of  conveyance,  not  title. — Where  a  person  sells  property, 
and  a  day  is  fixed  for  completion,  but  he  is  neither  able  to  convey 
himself  nor  has  the  power  to  compel  a  conveyance  of  it  on  the  day 
fixed,  the  purchaser  is  not  entitled  to  repudiate  the  contract  until  he 
has  given  notice  (see  infra,  p.  497)  to  the  vendor  to  remove  the  defect 
within  a  reasonable  time,  and  the  vendor  has  failed  to  do  so  (a). 

As  to  when  a  title  is  made,  see  Parr  v.  Lovegrove  (b). 

3.  Compensation  for  Delay. 

In  all  cases  where  specific  performance  has  been  decreed  notwith- 
standing the  time  for  completing  the  contract  has  elapsed,  care  has 
been  taken  that  proper  compensation  should  be  made,  and  the 
parties,  in  fact,  put  in  the  same  situation  as  if  the  contract  had  been 
strictly  fulfilled  (c).  Thus,  ordinarily,  the  purchaser  has  been  held 
entitled  to  the  profits  of  the  estate  from  the  time  when  the  contract 
ought  to  have  been  completed  {d)  ;  and  the  vendor,  whether  the 
estate  be  in  possession  or  reversion,  has  been  held  to  be  entitled  to 
interest  upon  the  purchase-money  from  the  same  time(e);  even  if 
the  money  were  lying  dead,  if  the  delay  had  arisen  from  the  fault  of 
the  purchaser  (/) ;  secus,  if  the  fault  had  been  with  the  vendor  (g)  : 
but  the  purchaser  should  give  notice  that  the  money  was  not  making 
interest  ;  but  even  then,  if  he  had  not  appropriated  it  for  the  vendor, 
or  had  in  any  way  benefited  by  it,  he  must  pay  interest  (h). 

Where  the  delay  in  the  completion  of  a  purchase  by  the  stipulated 
day  arises  from  the  default  of  the  vendor,  and  the  purchaser  then 
deposits   his  purchase-money  in  a  bank  to  a  separate  account,  and 

(a)  Hatten  v.  Eussell,  38  C.  D.  334;  (/)  Calcraft  v.  Roebuck,  1  V.  jun. 
and  see  as  to  default  in  title  Brewer  v.  221 ;  Enraght  v.  Fitzgerald,  2  Ir.  Eq. 
Broadwood,  22  C.   D.    105 ;  Farrer  v.       B.  87. 

Nash,  35  B.  171.  (</)  Howland  r.  Norris,  1  Cox,  59; 

(b)  4  Drew.  170.  De  Visme  v.  De  V.,  1  Mac.  &  G.  336; 

(c)  Royal  Bristol,  &c.  v.  Bomash,  35  but  see  Sherwin  v.  Shakspear,  5  De 
C.  D.  390.  Gr.  M.  &  G.  517  ;  Williams  v.  Elmton, 

(d)  De  Visme  v.  De  V.,  1  Hall  &  T.  1  Cli,  200. 

41S ;   1  Mac.  &  G.  346.  (h)  Calcraft  v.  Roebuck,   1  V.  jun. 

(e)  Lowther  v.  Andover,  1  Bro.  Ch.  221;  Powell  v.  Martyr,  8  V.  140; 
396;  Davy  v.  Barber,  2  Atk.  490;  Roberts  v.  Massey,  13  V.  561;  M'Cann 
Owen  v.Davis,  1  V.  82  ;  De  Yisme  v.  v.  Forbes,  1  Hogan,  13;  Dyson  v. 
De  V.,  1  Hall  &  T.  418,  1  Mac  &  G.  Hornby,  4  De  G.  &  Sm.  481  ;  Ker- 
346;  Monro  v.  Taylor,  8  Ha.  70,  3  shaw  r.  K.,  9  Eq.  56;  Regent's  Canal 
Mac.  &  G.  713;  Grove  v.  Bastard,  1  Co.  v.  Ware,  23  B.  375;  Riley  t. 
De  G.  M.  &  G.  69;  Bailey  v.  Collett,  Streatfield,  34  C.  D.  386;  Winter  v. 
18  B.  179;  see  Hatten  v.  Russell,  supra.  Blades,  2  S.  &  S.  393. 
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gives  notice  of  the  fact  to  the  vendor,  the  purchaser  is  relieved,  as 
from  the  receipt  of  such  notice  by  the  vendor,  from  payment  of 
interest  on  his  purchase-money,  notwithstanding  that  he  has  been  in 
possession  or  receipt  of  the  rents  under  the  contract,  and  that  the 
cjntract  provides  that  he  shall  pay  interest  "  if  from  any  cause 
whatever  "  the  purchase  is  not  completed  on  the  day  named.  The 
vendor  is,  however,  entitled  to  the  interest  (if  any)  allowed  by  the 
bank  on  the  deposit  (a). 

Where  a  purchaser  makes  default  in  payment  of  the  purchase- 
money,  until  payment  of  which  the  vendor  is  not  bound  to  give  up 
possession,  and  the  vendor,  who  occupies  the  property  for  the 
purpose  of  his  business,  continues  the  business  not  on  account  of  the 
purchaser,  but  on  his  own  behalf,  under  a  pressure  arising  from  the 
purchaser's  default ;  he  will  not  be  compelled  to  pay  the  purchaser 
an  occupation  rent  from  the  time  when  the  purchase  ought  to  have 
been  completed — although  the  purchaser  will  be  ordered  to  pay 
interest  on  the  purchase-money  from  that  day  (b). 

In  ordinary  contracts,  where  no  time  is  fixed  for  completion, 
interest  will  generally  be  payable  by  the  purchaser  from  the  time  he 
might  prudently  take  possession,  supposing  it  to  be  offered  to  him, 
as  that  is  at  the  time  when  a  good  title  was  shewn  (c) ;  especially  if 
he  has  received  the  rents  and  profits  (d).  As  to  companies  taking 
possession  under  compulsory  powers,  see  Rhys  v.  Bare  Valley  Rail- 
way Co.  (e),  Re  Eccleshill  Local  Board  (/),  Re  Piggott  v.  G.  W. 
Railway  Co.  (g),  Shaw  v.  Corporation  of  Birmingham  (h),  Catling 
v.  G.  K  Raihvay  Co.  (i). 

But  where  there  is  a  weighty  objection  to  the  title,  the  purchaser 
is  not  bound  to  take  possession,  nor,  consequently,  to  pay  interest 
until  it  is  cleared  up  (k). 

(a)  Be  Gold's  and  Norton's  Contract,  (d)  8  V.  148,  149;  and  see  Fluclyer 
33  W.  R.  333;  Kershaw  v.  K.,  9  Eq.  v.  Cocker,  12  V.  25;  Binks  v.  Lord 
56  ;  Be  Monckton  and  Gilzean,  27  Rokeby,  2  Swans.  222,  2^6  ;  Att.-Gen. 
C.  D.  564.  v.  Christ  Church,  13  Si.  214;  but  see 

(b)  Leggott  v.  Metropolitan  Railway  Blount  v.  B.,  3  Atk.  636;  Ballard  v. 
Co.,  5  Ch.  716.  Shutt,  15  C.  D.  122. 

(c)  Ex  p.  Manning,   2  P.  W.  410  ;  (e)   19  Eq.  93. 
Birch  v.  Joy,  3  H.  L.  Cas.  565  ;  Ballard  (/)  13  C.  D.  365. 
v.  Shutt,  15  C.  D.  122 ;  Be  Pigott  and  (g)  18  C.  D.  154. 
theG.W.RailwayCo.,18C.D.146,150,  (h)  27  C.  D.  614. 
and  see  Smith  v.  Dolman,  6  Bro.  P.  C.  (0  18  W.  R.  121. 

291,  Toml.  edit.,  where  a  receiver  had  (&)  Forteblow   v.    Shirley,    cited    2 

been  appointed :  as  to  a  deficiency  on      Swans.   223 ;     Carrodus  v.  Sharp,  20 
payment  in,  see  Kershaw  v.  K., 9  Eq.  56.       B.  56. 
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Upon  a  sale  of  a  reversion,  interest  is  payable  from  the  time 
nppointed  for  completing  the  purchase.  For  "  upon  the  sale  of  a 
reversion,  the  time  at  which  the  purchaser  takes  possession  has 
nothing  to  do  with  the  question  of  interest  on  the  purchase-money. 
The  advantage  obtained  by  the  delay,  and  wearing  out  of  the  prior 
life  interest,  is  equivalent  to  the  receipts  of  the  rents  of  a  property  in 
possession  "  (a). 

In  the  case  of  sales  by  the  order  of  the  Court,  if  the  estate  be  in 
possession,  the  purchaser  will  be  entitled  to  the  rents  and  profits 
from  the  quarter  day  preceding  his  purchase,  he  paying  his  money 
before  the  following  one  (b)  ;  but  he  will  uot  be  allowed  to  deduct 
the  property  tax  (c). 

If  the  estate  be  reversionary,  the  purchaser  will  be  entitled  to  any 
benefit  from  the  dropping  of  lives,  from  the  time  of  confirming  the 
report  absolute,  and  will,  consequently,  be  liable  to  pay  interest  from 
that  time  (d) ;  as  to  where  time  is  fixed  for  money  to  be  paid  into 
Court,  see  Wallis  v.  Sard  (e). 

Where  the  interest  is  more  in  amount  than  the  rents  and  profits, 
even  if  there  be  an  express  stipulation,  "  that  interest  is  to  be  paid 
on  the  purchase  money,  from  ivhatever  cause  the  delay  may  have 
arisen''  if  the  delay  in  completing  the  contract  is  attributable  to 
fraud  or  wilful  delay  on  the  part  of  the  vendor,  he  will  be  left  in 
possession  of  the  rents  and  profits  until  a  good  title  be  shown  ;  and 
from  that  period  only  will  he  become  entitled  to  interest,  and  the 
purchaser  to  the  rents  and  profits  (/);  and  if  such  interest  be 
paid  to  the  vendor  under  protest,  it  may  be  recovered  back  from 
him  on  summons  under  Vendor  and  Purchaser  Act,  1879,  s.  9  (g). 

Where,  however,  the  delay  in  such  a  case  is  occasioned  by  the 
state  of  the  title  (h),  and  is  not  attributable  to  the  fraud  or  wilful 
default  of  the  vendor,  the  vendor  will  be  entitled  to  interest  according 
to  the  express  terms  of  the  stipulation  (i). 

(a)  Bailey  v.  Collett,  IS  B.  179,  182.  (e)  5  De  G.  &  Sm.  429  ;  Robertson 

And  see  Davy  v.  Barber,  2  Atk.  490 ;  v.  Skelton,  13  B.  91. 

Owen  v.  Davies,  1  V.  82.  (/)  Vickers  v.  Hand,  26  B.  630. 

(h)  Mackrell  v.  Hunt,  2  Madd.  34,  n.  (.</)  Be  Young  &  Harton's  Contract, 

(c)  Hoh-oyd   v.   YVyatt,    1  De  G.   &  31  C.  D.  168. 

Sm.  125.  (h)  See  supra,  p.  488,  and  Hatten  v. 

Id)  Ex  p.  Manning,   2  P.   W.  410;  Russell  there  referred  to. 

Davy  v.  Barber,   2  Atk.  4S9 ;  Child  v.  (?)    Hetling    &     Merton    Contract, 

Lord  Abingdon,  1  V.  jun.  94  ;  Cham-  (1893)  3  Ch.  269  ;  Mayor  of  London  v. 

pernowne  v.   Brooke,  3  CI.  &  Fin.  1  ;  Tubbs,  (1894)  3  Ch.  546;  Strafford  to 

4  CI.  &  Fin.  5S9  ;  2  Y.  &  C.  Exch.  Ca.  Maples,  (1896)  1  Ch.    ^35  ;  Esdaile  v. 

510  ;  3  Y  &  C.  Exch.  Ca.  505.  Stephenson,  1  S.  &  S.  122  ;  Rowley  v. 
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A  stipulation  by  the  vendor  for  increasing  interest  on  non-per- 
formance of  the  contract  by  the  purchaser  is  valid,  and  will  be 
enforced  (a). 

If  there  has  been  delay  in  making  out  the  title,  and  the  property 
has  deteriorated  by  dilapidations  or  mismanagement  and  unhusband- 
like  conduct,  a  compensation  will  be  allowed  to  the  purchaser  (b)  ; 
and  if  he  has  paid  his  purchase-money  under  an  order  into  Court,  he 
will  be  entitled  to  interest  on  the  amount  fixed  for  compensation, 
from  the  time  of  his  making  such  payment  (c)  ;  but  a  purchaser  will 
not  be  entitled  to  compensation  for  deterioration  after  the  time  when 
he  actually  did  take,  or  ought  to  have  taken  possession  (d) ;  or  if  he 
has  himself  occasioned  the  deterioration,  as,  by  causing  the  tenant  to 
quit  before  the  completion  of  the  contract  (e).  Where  it  was 
provided  that  if  the  purchase  was  not  completed  on  the  date  fixed 
for  completion,  the  vendor  should  receive  the  "  rents  and  profits  "  of 
the  premises  until  completion  in  lieu  of  interest,  the  vendor  was  held 
entitled  to  whatever  was  payable  under  a  lease  of  the  quarry  (the 
subject  of  the  sale)  from  the  date  of  the  agreement  to  the  date  of  the 
completion  of  the  purchase  (/). 

In  the  absence  of  any  express  stipulation,  the  expenses  and  out- 
goings of  property  sold -must  be  borne  by  the  vendors,  down  to  the 
time  when  the  purchaser  could  prudently  take  possession,  that  is  to 
say,  down  to  the  time  when  a  good  title  was  shown  (g)  ;  as  to 
manorial  fines,  see  Garrick  v.  Camden  (h). 

Where  after  the  date  of  the  contract  to  purchase  a  house,  but 
before  the  date  fixed  for  completion,  the  house  is  burnt  down,  the 
purchaser  in  the  absence  of  any  reference  to  the  insurance  is  not 

Adams,  12  B.  476  ;  Sherwin  v.  Shak-  Lord  v.  Stephens,  1  Y.  &  C.  Exch.  Ca. 

speare,  5  De  G.  M.  &  G.  517  ;  Banner-  222  ;  and  see  3  Y.  &  C.  Exch.  Ca.  508  ; 

man  v.   Clarke,  26  L.  J.  (N.  S.)  Ch.  Carrodus  v.  Sharp,  20  B.  56;  Phillips 

77  ;  Lewis  v.  South  Wales  Bail-way  Co.,  v.  Silvester,  8  Ch.  173. 

10 Ha.  113;  Yickers  v.  Hand,  26 B. 630,  (c)  Ferguson  v.  Tadman,  1  Si.  530. 

overruling  De  Yisnie  v.  De  Y.,  1  Mac.  (d)  Binks  v.  Lord  Bokeby,  2  Swans. 

&  G.  336 ;    Palmerston  v.   Turner,  33  226 ;    Minchin  v.  Nance,    4   B.    332  ; 

B.  524;    Williams  v.   Glenton,   34  B.  Phillips  v.  Silvester,  8  Ch.  173. 

528,  1  Ch.  200.  (e)  Harford  v.  Purrier,  1  Madd.  532. 

(a)  Herbert  v.  Salisbury  and  Yeovil  (/)  Tuppington  v.  Freeman,  40 
Railway  Co.,  2  Eq.  221.  W.  R.  348. 

(b)  Clarke  v.  Ramuz,  (1891)  2  Q.  B.  (g)  Carrodus  v.  Sharp,  20  B.  56. 
456 ;  Malone  v.  Henshaw,  29  L.  R.  Ir.  (h)  2  Cox,  231  ;  Cuddon  v.  Tite,    1 
352 ;  Foster  v.  Deacon,  3  Madd.  394  ;  Gif.  395. 
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entitled  to  any  benefit  thereof,  either  by  way  of  abatement  of  the 
purchase-money,  or  reinstatement  of  the  premises  (a). 


4.  Where  Time  is  of  the  Essence  of  the  Contract. 

There  are  two  exceptions  to  the  rule  of  equity  which  treats  time  as 
unessential.  1st.  Where  the  Court  has,  from  the  nature  of  the  pro- 
perty, considered  time  of  the  essence  of  the  contract :  2nd.  Where  by 
agreement  it  is  made  so. 

From  the  Nature  of  the  Property. — The  rule  has  no  application  to 
mercantile  contracts  (/>).  And  where  the  thing  sold  is  of  sweater  or 
less  value,  according  to  the  effluxion  of  time,  it  is  necessary  in  such 
cases  that  the  ordinary  stipulation  as  to  time  should  be  complied 
with  in  equity  as  well  as  at  law;  for  instance,  in  the  case  of  a  con- 
tract for  the  sale  of  reversionary  interests  (c),  unless  the  intention  of 
the  parties  clearly  appears  to  have  been  otherwise  (d). 

Time  also  has  been  considered  of  the  essence  of  the  contract  in 
contracts  with  ecclesiastical  corporations ;  as,  for  instance,  in  the 
case  of  a  contract  for  a  concurrent  lease,  in  which  case  the  lapse  of 
every  day  changed  the  value  and  nature  of  the  thing  to  be  granted, 
and  changed  also  the  persons  who  were  to  participate  in  the  sum  to 
be  paid  (e) ;  also,  where  the  property  was  of  a  fluctuating  value  as 
stock  (/),  mines,  mining  lease,  and  works  (g) ;  or  of  a  wasting  or 
determinable  character,  as  a  life  estate  or  a  life  annuity  (A);  or  a 
Leasehold,  a  short  time   of  which  only  is   unexpired  (i)  ;  or  if  the 

(a)  Rayner  v.  Preston,  14  C.  D.  297,  10  Mad.  503. 

18  0.  D.  1,  James,  L.J.,  dissentients ;  (g)  Macbryde  v.  Weeks,  22  B.  533; 

Oastellain    v.    Preston,    8    Q.    B.   D.  Prendergast  v.  Turton,  1  Y.  &  C.  C.  C. 

,;  1 ;;-  110;  Clegg  v.  Edmondson,  8  De  G.  M. 

(6)  Per  Cotton,  P. J..  Reuter  v.  Sala,  &  G.  814  ;  City  of  London  v.  Nutford, 

4  C.  P.  D..  p.  249.  14  V.  58;  Parker  v.  Frith,    1   S.  &  S. 

(r)  Newman  v.  Rogers,  4  Bro.   Cli.  109,   n.  ;    Walker  r.   Jeffreys,    1    Ha. 

:>!>:».     See  also  Spurrier  v.  Hancock,  4  341;  Alloway   v.  Braine,  26  B.  575; 

V.  667  ;   Wyvill  v.  Bishop  of  Exeter,  Eads  v.  Williams,  4  De  G.   M.   &   G. 

I  Prioe,  292,  'JOS  ;   Hipwell  v.  Knight,  G74  ;  Huxham  v.  Llewellyn,  21  W.  R. 

1  Y.  &  C.  Exch.  Ca. 401,  416.  570,    766;    Glasbrook  v.  Richardson, 

(d)   Patrick  r.  Milner.  2  0.  P.  D.  342,  23  W.  R,  51. 

348.  (/,)  Withy  v.  Cottle,  Turn.  &  R.  78. 

((     Carter  v.  Dean  of  Ely,  7  Si.  211.  (i)  Hudson  v.  Temple,    29  B.  536, 

(/)  Doloret  v.  Rothschild,  1  S.  &  S.  543. 
590.  and  see  Lewis  v.  Lord  Lechmere, 
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estate  were  wanted  for  commercial  purposes  (a) ;  or  with  a  view  to 
immediate  residence  (6)  ;  or  for  some  other  immediate  purpose  in 
view  (c) ;  or  if  the  estate  were  sold  for  the  purpose  of  paying  off  the 
debts  of  the  vendor,  bearing  a  higher  rate  of  interest  than  he  would 
get  for  the  unpaid  purchase-money  (d)  ;  but  not  where  the  land 
had  been  purchased  for  the  purpose  of  building  a  house  for  a 
residence  (e). 

Upon  the  sale  of  a  public-house  by  the  occupier,  as  a  going  con- 
cern, time  is  of  the  essence  of  the  contract  (/). 

So,  likewise,  in  contracts  for  the  working  of  collieries,  the  object 
being  to  make  them  immediately  productive  (g),  or  for  the  payment 
of  monies  to  be  applied  towards  obtaining  patents  (h),  time  has,  from 
the  obvious  intention  of  the  parties,  been  held  to  be  essential. 

So  where  shares  in  a  company,  as,  for  instance,  for  waterworks,  are 
by  contract  forfeitable  by  non-payment  of  calls  within  a  certain 
number  of  days  after  notice  sent,  equity  will  not  give  relief,  as  in 
such  undertakings  time  is  essential,  and  interest  would  not  be  an 
adequate  compensation  (i). 

But  even  when  time  fixed  for  completion  would,  from  the  nature 
of  the  property,  be  deemed  essential,  the  conduct  of  the  parties  may 
show  that  they  contemplated  that  the  execution  of  the  contract 
might  from  some  causes  be  postponed  beyond  the  day  fixed  for  com- 
pletion, and,  therefore,  time  was  not  intended  to  be  essential  (k). 

(a)  Parker  v.  Frith,  1  S.  &  S.   199,  376;    Seaton  v.  Mapp,   2    Coll.    556; 

n.  ;  Wright  v.  Howard,  1  S.  &  S.  190 ;  Claydon  v.  Green,  3  L.  B.  C.  P.  511 ; 

Coslake  v.  Till,  1  Buss.  376  ;  Seaton  v.  Cowles   v.    Gale,    7  Ch.    12;    Mills  v. 

Mapp.  2  Coll.  556  ;  Walker  v.  Jeffreys,  Haywood,  6  C.  D.   196,202;  Weston 

1  Ha.  348 ;  Macbryde  v.  Weeks,  22  B.  v.  Savage,  10  C.  D.  736. 

533.  (g)  Sparrow's  Case,  2  Sch.  &  L.  603, 

(6)  Tilley  v.  Thomas,  3  Ch.  61,  67;  cited;  see  also  Pollard  v.  Clayton,   1 

Levy  v.  Lindo,   3  Mer.  81  ;  Gedye  v.  Kay  &  J.  462;    Macbryde  v.  Weeks, 

Duke  of  Montrose,  26  B.  45 ;  cf.  and  22  B.  539 ;  cf .  Huxham  v.  Llewellyn, 

distinguish  Webb  v.  Hughes,  10  Eq.  21  W.  E.  570,  766. 

281.  (h)  Payne  v.  Banner,  15  L.  J.   Ch. 

(c)  Wright   v.  Howard,    1  Si.  &  St.  227. 

180  ;  Parker  v.  Frith,  ibid.  199.  (*)  Sparks  v.  The  Company  of  Pro- 

(d)  Popham  v.  Eyre,  Lofft.  786  ;  prietors  of  the  Liverpool  Waterworks, 
see,  also,  Anon.,  2  Sch.  &  L.  603,  13  V.  428,  434,  and  see  Campbell  v. 
cited.  London  &  Brighton  Eailway  Co.,  5  Ha. 

{e)  Wells  v.  Maxwell,  32  B.  408.  519. 

(/)  Farnham  Brewery  Co.  v.  Hunt,  (k)  Webb  v.   Hughes,   10  Eq.  281, 

68  L.  T.  440  ;    Day  v.  Luhke,   5  Eq.  286 ;    Patrick  v.  Milner,   2  C.   P.  D. 

336.     See  also  Coslake  v.  Till,  1  Euss.  342,  348. 
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An  option  under  a  right  of  pre-emption  to  purchase  (which  is 
always  construed  strictly)  must  be  exercised  at  the  time  pre- 
scribed (a). 

Upon  the  same  principle,  where  a  general  meeting  of  the  share- 
holders of  a  company  had  agreed  to  certain  conditions  on  which 
dissenting  members  were  to  have  the  option  to  retire  from  the  com- 
pany, one  of  which  fixed  the  date  at  which  the  assent  to  the 
arrangement  was  to  be  declared,  it  was  held  by  the  H.  L.  that  the 
date  was  an  essential  part  of  the  proceeding,  and  that  the  directors 
had  no  power,  after  the  expiration  of  that  date,  to  receive  proposals 
and  enter  into  arrangements  with  any  member  who  desired  to  retire 
but  had  not  expressed  his  wish  to  do  so  within  the  limited 
time  (b). 

Where  time  is  of  the  essence  of  the  contract,  and  the  purchaser 
obtains  a  decree  for  specific  performance,  he  will  be  entitled  to  com- 
pensation for  the  loss  which  he  has  sustained  in  consequence  of 
possession  not  having  been  given  to  him  according  to  the  con- 
tract (c). 

By  Agreement. — It  was  at  one  time  the  doctrine  of  the  Court  of 
Equity,  that  the  parties  could  not  make  time  of  the  essence  of  the 
contract  (d)  ;  but  it  is  now  settled,  that  if  by  the  contract  it  clearly 
appears  to  be  the  intention  of  the  parties  that  time  should  be  of  the 
essence  of  the  contract,  it  will  be  considered  essential  in  equity  (e), 
e.g.,  for  payment  of  the  deposit  (/),  the  balance  of  the  purchase- 
money  (g),  or  in  covenants  for  the  renewal  of  leases  (h). 

The  party  claiming  that  time  is  of  the  essence  of  the  contract 
must  insist  on  the  point  without  delay  (i). 

(a)  Brooke  v.  Garrod,   3  Kay  &  J.  440  ;  Lloyd  v.  Bippingale,  cited,  1  T. 

608  ;  2  De  G.   &  J.  62,  66.     See  also  &  C.  Exch.  410  ;  Hipwell  v.  Knight,  1 

Alderson  v.  White,  2  De  G.  &  J.  97;  Y.  &  C.  Exch.   Ca.  401,  416;  Nokes 

3    Jut.    (N.    S.)    1316;    Rowlands   v.  v.  Lord  Kilmorey,  1  De  G.  &  S.  444 ; 

Evans,  8  Jur.  (N.  S.)  88;  Lord  Bane-  Parkin  v.  Thorold,    16  B.  59;  Gedye 

lagh  v.  Melton,  10  Jur.  (N.   S.)  1141,  v.  The  Duke  of  Montrose,  26  B.  45; 

2  Dr.  &  Sm.  278  ;  Austin  v.   Tawney,  Hudson  v.  Temple,  29  B.  536 ;  Oakden 

2  Ch.  143;  Mills  v.  Haywood,  6  C.  D.  v.   Pike,    34   L.  J.   Ch.  (N.   S.)    620; 

196  ;  Campbell  v.  London  &  Brighton  Hatten  v.  Russell,  38  C.  D.,  p.  339. 

Railway  Co.,  5  Ha.  519,  529.  (/)  Honeyman  v.  Mariyatt,   21  B. 

(I)  Houldsworth  v.  Evans,  3  L.  R.  14,  24. 

H.  L.  263.  (g)  Barclay  v.  Messenger,  43  L.  J. 

(/■)  Gedye  v.  The  Duke  of  Montrose,  Ch.  449  ;  22  W.  R.  522. 

26  B.  45.  (h)  Baynham  v.  Guy's  Hospital,  3 

(d)  Gregson  v.  Riddle,  ante,  p.  478.  V.  295. 

(e)  Hudson    v.  Bart  ram,    3   Madd.  (i)  Monro  v.  Taylor,  8  Ha.  51. 
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It  requires  a  strict  stipulation  to  make  time  of  the  essence  of  the 
contract  (a) ;  it  is  not  sufficient  that  a  time  is  merely  mentioned  at  or 
before  which  an  act  is  to  be  performed  (6).  Hence  a  mere  statement 
in  the  conditions  of  sale  that  the  abstract  will  be  delivered  on  or 
before  a  particular  day,  will  not  be  sufficient  to  render  the  time  of  its 
delivery  of  the  essence  of  the  contract,  although  the  purchaser  upon 
the  expiration  of  the  time  gave  notice  immediately  that  he  would  not 
proceed  (c) ;  so  the  mention  of  a  day  for  completion  will  not  render 
time  essential  (J),  although  the  purchaser  is  to  pay  interest  from 
such  date  (e).  Nor  a  mere  stipulation  that  possession  is  to  be  given 
on  a  certain  day,  unless  there  is  something  in  the  nature  of  the 
property  to  mate  it  so  (/). 

A  stipulation  that  time  shall  be  of  the  essence  of  the  contract 
with  regard  to  one  of  the  step 4  towards  completion,  raises  a  pre- 
sumption   that    it    was    not   intended    to    be    so   with    reference    to 

others  (g). 

And  so,  too,  although  the  parties  fix  the  time,  yet  if  the  contract 
shows  that  they  contemplated  a  possible  postponement,  time  will  not 
be  of  the  essence  of  the  contract  (h). 

Notice.— Though  time  be  not  originally  of  the  essence  of  a  con- 
tract, where  there  has  been  great  and  improper  or  unreasonable 
delay  on  one  side,  the  other  party  has  a  right  to  fix  a  reasonable 
time  within  which  the  contract  is  to  be  completed  (i). 

The  notice  to  complete  must  be  reasonable,  otherwise  it  will  be 
altogether  ineffectual.  Thus,  it  was  held  that  the  purchaser  was  not 
justified,  while  negotiations  were  going  on  for  the  removal  of  his 
objections  to  the  title,  in  giving  the  vendor  notice  to  complete  within 
a  month,  or  that  the  contract  would  be  rescinded  (k). 

(a)  Webb  v.  Hughes,  10  Eq.  286.  (h)  Webb  v.  Hughes,  10  Eq.  286. 

(b)  Hearne  v.  Tenant,  13  V.  287,  (t)  Benson  v.  Lamb,  9  B.  502;  Pegg 
289,  v.  Wisden,  16  B.  239;  Parkin  v. 
"  (c)  Roberts  i>.  Berry,  16  B.  31,  3  De  Thorold,  16  B.  59;  Macbryde  v. 
G.  M.  &  G.  284,  292  ;  Venn  v.  Cattell,  Weeks.  22  B.  533 ;  Gordon  v.  Mahony, 
27  L.  J.  469.  13  Ir.  Eq.  E.  404  ;  Morgan  v.  Gurley, 

(d)  Parkin  v.  Thorold,  16  B.  59,  not  1  Ir.  Ch.  R.  482,  495 ;  Eads  v. 
following  S.  C,  2  Si.  (N.  S.)  1,  and  Williams,  4  De  G.  M.  &  G.  674;  Nott 
see  Barclay  v.  Messenger,  43  L.  J.  v.  Biccard,  22  B.  307;  Taylor  v. 
Ch.  449 ;  22  W.  R.  522.  Brown,  2  B.  183  ;  Hudson  v.  Buck,  7 

(e)  Hatten  v.  Russell,  28  C.  D., p.  334.       C.  D.  683  ;  Compton  v.  Bagley,  (1892) 
(/)  Tilley  v.  Thomas,  3  Ch.  61,  66;       1  Ch.  314. 

Webb  v.  Hughes,  10  Eq.  281.  (A)  Wells   v.   Maxwell,   32   B.    408, 

(g)  Wells  v.  Maxwell,  32  B.  403.  affirmed  on  appeal,   11  W.  R.  (L.  J.), 

W.   &   T. — VOL.   II.  32 
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The  reasonableness  of  the  notice  is  also  dependent  on  the  nature 
of  the  subject  matter  of  the  contract  (a).  And  if  one  of  the  party 
has  already  refused  to  remove  an  objection,  a  notice  given  to  him 
after  such  refusal  may  be  reasonable,  although  it  would  not  have 
been  so  if  given  in  the  first  instance  (b).  The  notice  must  be  distinct 
and  unequivocal  (c),  and  in  writing,  though  this  is  not  essential  (d). 

Assuming  that  time  has  been  made  of  the  essence  of  the  contract, 
either  generally  or  by  a  reasonable  notice  during  the  progress  ot 
negotiations,  it  may  be  enlarged  or  waived  by  subsequent  agreement, 
or  by  conduct  of  the  parties  amounting  to  a  waiver.  Thus,  if  the 
time  is  once  allowed  to  pass,  and  the  parties  go  on  negotiating  for 
the  completion  of  the  purchase  after  the  time  fixed  by  the  contract, 
or  limited  by  the  notice,  it  will  amount  to  a  waiver,  and  then  time 
is  no  longer  of  the  essence  of  the  contract  (e),  unless  the  negotiations 
were  without  prejudice  (/). 

But  if,  as  in  the  principal  case,  a  purchaser  is  aware  of  the 
objections  to  the  title,  or  he  receives  the  abstract  after  the  day 
appointed  (g)  ;  or  proceeds  with  the  purchase,  although  the  time 
fixed  for  the  completion  of  the  contract  may  have  elapsed,  and  a 
much  longer  period  may  be  requisite  in  order  to  make  a  good 
title  (h),  he  will  be  held  to  have  waived  his  right  to  object  to  the 
delay,  and  not  be  enabled  to  resist  specific  performance  (i). 

If  a  vendor  receives  and  entertains  the  requisitions  of  the  purchaser 
after  the  time  specified,  he  will,  unless  he  reserves  his  right  under 
the  conditions,  be  considered  to  have  waived  it  (k). 

842;  King  v.  Wilson,  6  B.  124;  Pegg  Wisden,  16  B.  239;  Webb  v.  Hughes, 

v.    Wisden,     16    B.    239,    (6  weeks)  ;  10  Eq.  286 ;  but  see  Dyas  v.  Eooney, 

Parkin  v.  Thorold,  16  B.  59  (14  days);  27  L.  B.  Ir.  4. 

M'Murray   v.    Spicer,    5    Eq.    52"    (5  (/)  Tilley  v.  Thomas,  3  Ch.  61. 

•weeks),  Webb  v.  Hughes,  10  Eq.  281 ;  (g)  Pincke   v.   Curteis,   4   Bro.    Ch. 

Crawford  v.  Toogood,   13  C.  D.  153;  329;    Hipwell  v.  Knight,   1  Y.  &  C. 

Green  v.  Sevin,  13  C.  D.  5S9 ;  Wylson  Exch.  Ca.  401. 

v.  Dunn,  34  C.  D.,  p.  578  ;  Hatton  v.  (h)   Wood    v.    Bernal,    19  V.    220; 

Bussell,  38  C.  D.  334.  Smith  v.  Barnam,  2  Anst.  527 ;  Paine 

(a)  Macbryde  v.  Weeks,  22  B.  533.  v.  Meller,  6  V.  349  ;  Ward  v.  Jeffery, 

(b)  Nott  v.  Biccard,  22  B.  307.  4  Price,  294;  Smith  v.  Dolman,  6  Bro. 

(c)  Beynolds  v.  Nelson,  6  Madd.  18.  P.  C.  291,  Toml.  edit. ;  Exp.  Gardner, 

(d)  Nokes  v.  Lord  Kilmorey,  6  4  Y.  &  C.  Exch.  Ca.  503;  Wood  v. 
Madd.  18.  Machu,  5  Ha.  158. 

(e)  Boyes  v.  Liddell,  6  Jur.  725  ;  (i)  Hoggart  v.  Scott,  1  Buss.  &  M. 
Flint  v.  Voodin,  9  Ha.  618;  Ex  p.      293. 

Gardner,  4  Y.  &  C.  Exch.   Ca.  503  ;  (k)  Oakden  v.  Pike,  11   Jur.  (N.  S.) 

King  v.  Wilson,   6  B.    124;    Pegg  v.      666. 
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If  one  of  two  parties,  concerned  in  a  contract  respecting  lands, 
cives  the  other  notice  that  he  does  not  hold  himself  bound  to  per- 
form and  will  not  perform  the  contract  between  them,  and  the  other 
contracting  party,  to  whom  the  notice  is  so  given,  makes  no  prompt 
assertion  of  his  right  to  enforce  the  contract,  it  will  be  considered 
that  he  has  acquiesced  in  the  notice,  and  abandoned  any  right  he 
mio-ht  have  had  to  enforce  the  performance  of  the  contract  (a). 

The  time  within  which  objections  are  to  be  made  to  a  title  maybe 
enlarged  by  the  consent  of  the  vendor  (6). 

A  purchaser  may,  under  certain  circumstances,  waive  objections  to 
the  title,  as,  for  instance,  by  taking  possession  forcibly  (c). 

If  however,  he  take  possession  with  the  consent  of  the  vendor  (d), 
or  under  the 'terms  of  the  contract,  at  any  rate  if  he  knows  that  the 
objections  to  the  title  are  removable  (e)',  the  taking  possession  does 
not  amount  to  such  waiver. 

There  is  in  fact,  a  broad  distinction  with  reference  to  acts  which 
may  amount  to  a  waiver  of  the  right  to  insist  on  a  good  title,  and 
between  cases  in  which  the  objections  to  the  title  of  which  the  pur- 
chaser knows  are  removable  by  the  vendor,  and  cases  m  which  they 
are  irremovable.  For  instance,  if  the  purchaser  takes  possession, 
knowing  that  the  vendor  has  mortgaged  the  property,  this  will  not 
amount  to  a  waiver  of  the  right  to  have  the  mortgage  paid  off  by  the 
vendor  On  the  other  hand,  if  the  purchaser  knew  that  the  estate 
which  he  had  agreed  to  purchase  was  subject  to  a  right  of  sporting 
over  it,  vested  in  some  third  person  over  whom  the  vendor  had  no 
control,  taking  possession  by  the  purchaser  with  knowledge  of  the 
existence  of  this  right,  would  be  a  waiver  of  his  right  to  call  for  the 
release  of  the  sporting  right,  or  to  repudiate  his  contract,  if  it  could 

not  be  released  (/). 

If  a  vendor  turns  a  purchaser  out  of  possession  of  a  house,  where 
actual  possession  by  residence  in  the  house  was  an  essential  part  of 
the  contract,  he  will  be  held  to  have  abandoned,  and  will  be  unable 

(a)  Guest  v.  Homfray,  5  V.  818;  159;  Simpson  v.  Sadd,  2  Sm.  &  G. 
Heaphy  v.  Hill,  2  S.  &  S.  29  ;  Watson      469 ;  4  De  G.  M.  &  G.  665. 

v.  Eeid,  1  Buss.  &  M.  236;  Walkers.  (e)  Dixon   v.   Astley,    1  Mer.   134; 

Jeffreys,  1  Ha.  341.  Stevens  v.  Guppy,  3  Buss.   171 ;    Be 

(b)  Cutts  v.  Thodey,  13  S.  206.  Gloag  &  Miller's  Contract,  23  C.  D. 

(c)  Calcraft  v.  Roebuck,   1  V.  jun.  327. 

22i.  (/)  Be  Gloag  &  Miller's  Contract,  23 

(d)  Vancouver  v.  Bliss,  11  V.  458,      C.  D.  329. 
464 ;  Burroughs  v.  Oakley,  3  Swans. 
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to  enforce,  the  performance  of  the  contract  (a) ;  but  where  a  purchaser 
was  let  into  the  receipt  of  the  rents  and  profits,  under  a  contract 
which  was  to  be  completed  at  a  definite  period,  from  which  time  the 
purchaser  was  to  receive  the  rents  and  profits,  and,  on  the  other 
hand,  pay  interest  on  the  purchase-money,  and  the  purchaser,  finding 
that  he  could  get  neither  the  purchase-money  nor  the  interest,  gave 
notice  to  the  tenants  to  pay  no  more  rent  to  the  purchaser,  it  was 
held  upon  a  bill  filed  by  him  against  the  purchaser  for  specific 
performance  of  the  contract,  that  he  had  not  by  giving  such  notice 
abandoned  it  (b). 

The  vendor  may,  it  seems,  insist  upon  the  contract  being  rescinded, 
where  such  circumstances  exist  as  render  it  improbable  that  the 
purchase-money  can  be  paid  for  a  long  time,  as  the  bankruptcy  of 
the  purchaser,  or  his  death,  and  the  inability  of  his  representatives 
to  get  in  his  assets  (c)  ;  and  the  omission  to  require  repayment  of 
the  deposit  will  not  deprive  the  party  of  his  right  to  insist  that  the 
contract  is  rescinded,  where  he  has  taken  other  sufficient  steps  for 
that  purpose  (d). 

Where  the  vendor's  bill  for  specific  performance  has  been  dis- 
missed on  the  ground  of  his  laches  in  instituting  the  suit,  and  without 
any  decision  on  the  question  of  title,  the  Court  has  declined  to  order 
the  deposit  to  be  returned  to  the  purchaser,  and  left  both  parties  to 
their  legal  remedies  (e). 

But  although  time  may  be  made  of  the  essence  of  the  contract,  as, 
for  instance,  in  taking  objections  to  the  title  in  reference  to  any 
matter  appearing  upon  the  abstract,  an  exception  from  the  ordinary 
rule  in  such  case  will  take  place,  and  time  will  not  be  considered 
essential  for  taking  such  objection,  where  there  has  been  unfair  deal- 
ing, and  a  plain  want  of  bona  fides  on  the  part  of  the  vendor,  as 
where  the  conditions  were  so  framed  as  to  deceive  the  purchaser, 
and  entirely  throw  him  off  his  guard  by  unwarrantably  suppressing 
and  masking  a  fatal  defect  in  the  title  (/). 

(«)  Knatchbull  v.  Grueber,  3  Mer.  (d)  Watson  v.  Eeid,  1  Euss.  &  M. 

124.  236;    Southcomb   v.    The    Bishop    of 

(&)  Colby  v.  Gadsden,    34   B.    416,  Exeter,  6  Ha.  224. 

420.  (e)    Southcomb   v.   The    Bishop    of 

(c)  Mackreth  v.  Marlar,  1  Cox,  259 ;  Exeter,  6  Ha.  225. 

Whittaker    v.   W.,   4    Bro.     Ch.    31  ;  (/)  Boyd   v.    Dickson,    10  Ir.    Eq. 

Lowther  v.  Lady  Andover,  1  Bro.  Ch.  239,  255.     See  as  to  misrepresentation 

396;  Borne  v.  Young,  3  Y.  &  C.  Exch.  Tibbatt  v.  Boulter,  73  L.  T.  534. 
Ca.  199. 
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5    Compensation  where  the  Vendor  has  not  the  interest  in  the  Estate 
which  he  has  Contracted  to  Sell,  or  there  is  some  Deficiency  in 
the  Ctnantity  or  Quality  thereof. 
In  examining  these  cases,  it  will  be  move  convenient  to  consider, 

1st,  Where  the  vendor  seeks  specific  performance  ;  2nd,  Where  the 

purchaser  seeks  specific  performance. 

Where  Vendor  seeks  Specific  Performance.— Formerly  at  law,  where 
a  person  contracted  to  sell  an  interest,  for  instance,  a  term  of  years, 
and  it  appeared  that  the  term  of  years  was  of  less  duration  than 
the  vendor  represented  it  to  be,  the  vendee  might  recover  any 
deposit  which  he  may  have  paid,  even  although  the  vendor  might 
offer  compensation  (a). 

In  equity,  however,  if  the  purchaser  could  get  substantially  what 
he  contracted  for,  specific  performance  would  be  decreed  against  him 
at  the  suit  of  the  vendor,  but  he  would  be  allowed  compensation  for 
the  difference  in  value  between  what  he  would  get  and  what  he 

contracted  for  (b). 

But  if  the  failure  to  perform  the  contract  were  substantial,  and 
such  as  did  not  admit  of  compensation,  as  where  the  vendor  con- 
tracted to  sell  a  term  of  sixteen  years,  whereas  he  had  only  a  term 
of  six  years,  not  only  would  equity  refuse  to  interfere  in  favour  of 
the  vendor,  but  would  even  assist  the  purchaser  in  recovering  his 

deposit  (c). 

Where  a  man  sells  a  lease  for  a  defined  term  of  years,  and  nothing 
more  is  said  on  either  side,  he  will  not  make  a  good  title  to  the 
lease,  unless  he  shows  that  he  holds  direct  from  the  freeholder,  or  it 
seems  the  copyholder  under  a  licence  from  the  lord  (d). 

But  it  seems  that  a  condition  providing  "  that  any  error  or  mis- 
statement of  the  property,  term  of  years,  or  other  description,  should 
not  vitiate  the  sale,"  would  enable  the  vendor  to  insist  on  specific 
performance,  although  in  the  case  of  Madeley  v.  Booth  (e),  it  was 
refused  even  when  compensation  was  offered  by  the  plaintiff  (/). 

(a)  Halsey  v.  Grant,  9  E.  E,,  p.  145,  and  South   London  Building  Society 

13  V.  73 ;  Dyer  v.  Hargraye,  8  E.  E.,  v.  Holloway,  13  C.  D.  760  ;  Re  Beyfus 

37    loV   505  and  Master's  Contract,  39  0.  D.  110. 

%)'lbid.'V  (e)2DeG.&Sm.718,722. 

(c)  Long  v.  Eletcher,  2  Eq.  Ca.  (/)  Re  Beyfus  and  Master's  Contract, 
Abr.  5,  pi.  4 ;  and  Spunner  v.  Walsh,  39  C.  D.  110,  but  see  Camberwell  and 
11  Ir.Eq.  E.597;  Nash  u.  Wooderson,  South  London  Building  Society  v. 
1884,  "W.  N.,  p.  210.  Holloway,  13  C.  D.  760,  761. 

(d)  Per  Jessel,  M.E.,  in  Camberwell 
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Where,  moreover,  the  particulars  and  conditions  of  >alc,  property- 
described  as  held  under  a  lease,  contained  enough  to  give  notice  to 
a  purchaser  that  the  property  was  held  under  a  derivative  lease,  it 
was  held  that  the  purchaser  could  not  on  that  account  refuse  to 
complete,  or  claim  compensation  on  the  ground  of  misdescription  (a). 

A  purchaser,  however,  would  not  be  bound  to  accept  land  of  a 
different  tenure  from  that  which  he  contracted  for  (as,  leaseholds 
instead  of  freeholds),  although  the  leaseholds  might  be  held  for  so 
long  a  term  as  to  make  them  nearly  equal  in  value  to  freeholds  ;  for 
although,  when  a  party  gets  substantially  that  for  which  he  contracts, 
any  small  difference  might  be  remedied  b}^  compensation,  that  will 
not  be  the  case  where  it  extends  to  the  whole  estate  (6). 

Nor  would  a  purchaser,  unless  forced  to  do  so  by  the  conditions  (c), 
be  compelled  to  take  copyhold  instead  of  freehold  (d). 

Where  a  person  contracted  to  purchase  an  estate  as  copyhold,  he 
would  not  be  compelled  to  take  it  if  it  turned  out  to  be  partly 
freehold  (e). 

It  seems,  however,  that  specific  performance  could  not  be  success- 
fully resisted  if  an  estate  represented  as  copyhold,  equal  in  value  to 
freehold,  should  turn  out  to  be  freehold  (/),  unless  there  were  an 
express  stipulation  that  the  contract  should  be  void  if  it  should 
appear  that  any  part  of  the  estate  was  freehold  (</). 

Nor  could  a  person  be  compelled  to  take  a  perpetual  rent-charge 
instead  of  an  estate  in  fee  simple  (h). 

Objections  to  tenure  may  be  waived  by  the  conduct  of  the  pur- 
chaser ;  as  by  his  proceeding  with  the  treaty  for  the  purchase  after 
becoming  acquainted  with  the  nature  of  'the  tenure  (i).  But  if  he 
object  to  the  tenure,  although  he  be  compelled  to  fulfil  his  contract, 
he  will  be  entitled  to  compensation  (k). 

(a)  Camberwell  and  South  London  (d)  Twining  v.  Morrice,  2  Bro.  Ch. 
Building  Society  v.  Holloway,   13  C.       33 ;  Hick  v.  Phillips,  Pr.  Ch.  575. 

D.  754  ;  cf.  Darlington  v.   Hamilton,  (e)  Ayles  v.  Cox,  16  B.  23. 

Kay,  558 ;  Henderson  v.  Hudson,  15  (/)  Twining  v.  Morrice,  1  Bro.   Ch. 

W.  R.  860 ;  Flood  v.  Pritchard,  40  L.  326. 

T.  873;  Turner  v.  T.,  (1881)  W.   X.  (g)  Daniels  v.  Davidson,  16  V.  249. 

70,  but  see  Broom  v.  Phillips,  74  L.  10  E.  B.  171. 

T.  459.  (h)  Prendergast  v.  Eyre,  2  Hogan, 

(b)  Drew  v.   Corp,   9  V.   368;  1   S.  81. 

&  S.  201,  n. ;  Wright  v.  Howard,  1  S.  (t)  Fordyce  v.  Ford,  4  Bro.  Ch.  494; 

&  S.  190 ;  Barton  v.  Lord  Downes,  1  Burnell  v.   Brown,    1    J.   &   W.   168 ; 

Flan.  &  K.  505.  Martin  v.  Cotter,  3  Jo.  &  Lat.  496. 

(c)  Price  v.  Macaulay.  2  De  G.  M.  (k)  Calcraft  v.  Eoebuck,  1  V.  jun. 
&  G.  339.  221. 
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A  purchaser  of  the  entirety  would  not  be  compelled  to  take  an 
undivided  share  of  an  estate  (a)  ;  nor  would  a  purchaser  be  compelled 
to  take  a  remainder  expectant  upon  the  determination  of  a  previous 
life  interest,  instead  of  an  estate  in  possession  (6) ;  nor  an  estate 
which  is  subject  to  a  right  of  sporting  not  mentioned  in  the  par- 
ticulars of  sale;  but  he  might  waive  the  objection,  as  by  taking- 
possession  after  notice  of  it  (c) ;  nor  would  a  purchaser  be  compelled 
to  take  an  estate  if  it  were  subject  to  an  undisclosed  right  of  digging 
for  mines  (d),  or  to  restrictive  covenants  (e),  or  to  an  undisclosed 
reservation  of  minerals  to  the  lord  of  the  manor  on  enfranchise- 
ment (/) ;  nor  if  it  were  a  mere  sheep-walk  and  not  a  freehold  (</)  ; 
nor  if  it  were  liable  to  the  repairs  of  a  chancel  (h). 

Where  redeemed  land-tax  was  sold,  described  as  being  charged  on 
three  houses,  whereas  it  turned  out  that  it  consisted  of  three  separate 
sums  charged  on  three  houses  separately,  it  was  held  that  specific 
performance  could  not  be  enforced  against  the  purchaser,  as  the  mis- 
description was  not  susceptible  of  compensation  (?'). 

So  where  particulars  of  sale  were  misleading  in  consequence  of 
their  not  disclosing  a  ground  rent,  it  was  held  that  the  purchaser  was 
entitled  to  be  discharged  (k) ;  but  it  seems  that  if  there  were  undis- 
closed quit-rents,  and  rent-charges— at  any  rate,  if  they  were  of 
small  amount— specific  performance  with  compensation  might  be 
decreed  (l).  So  also,  if  lands  sold  as  tithe-free,  turned  out  to  be 
liable  to  a  rent-charge  in  lieu  of  tithes,  it  would  be  a  subject  for 
compensation  (m).  If  quit-rents  were  sold,  a  mistake  in  their  amount 
would  be  immaterial,  and  compensation  would  be  allowed  (n). 

(a)  Attorney-General  v.  Day,    1  V.  (</)  Vancouvre  v.  Bliss,  11  V.  458. 

218;    Eoffey  v.    Shallcross,    4   Madd.  (h)  Horniblow  v.  Shirley,  13  V.  81, 

227  •  Dalby  v.  Pullen,  3  Si.  29;  Casa-  cited  as  Forteblowv.  Shirley,  2  Swans, 

major  v.  Strode,  2  My.  &  K.  726.  223. 

(5)  Collier  v.   Jenkins,   You.    295  ;  (/)  Cox  v.  Coventon,  31  B.  378. 

Nelthorpe  v.  Holgate,  1  Coll.  203.  (k)  Jones  v.  Eimmer,  14  C,  D.  588. 

(c)  Burnell  v.  Brown,  1  J.  &  W.  (/)  Esdaile  v.  Stephenson,  1  S.  &  S. 
Igg  122  ;  Bowles  v.  Waller,  1  Hayes,  441 ; 

(d)  Barton  v.  Lord  Downes,  1  Flan.  Prendergast  v.  Eyre,  2  Hog.  94 ; 
&  Kel.  505  ;  Seaman  v.  Vaudrey,  16  Portman  v.  Mill,  1  P.  &  M.  696. 

y   390  (m)  Howland  v.  Norris,  1  Cox,  59. 

(e)  Cato  v.  Thompson,  9  Q.  B.  D.  («)  Cuthbert  v.  Baker,  cited  Sugd. 
616,  618;  iieHiggin'sand  Hitchman's  V.  &  P.  354,  11th  edit.  ;  Peg.  Lib.  A. 
Contract,'  21  C.  £>.  95.  1790,  fol.  442  ;   Johnson  v.  J.,  3  B. 

(/)  Upperton  v.  Nicholson,  6  Ch.  &  P.  162  ;  Hughes  v.  Jones,  3  Ue  G. 
436  F.  &  J.  307. 
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Although  the  vendor  could  aot  make  a  good  title  to  a  small  por- 
tion of  the  estate,  it'  compensation  could  be  made  for  the  deficiency! 
in  consequence  of  such  portion  no!  being  material  to  the  possession 
and  enjoyment  of  t  lie  estate,  specific  performance  would  be  decreed  (a). 
This  doctrine  was  carried  to  a  great  extent  in  former  times,  but  now 
ii  may  be  considered  as  settled,  that  where  a  good  title  could  not  be 
made  to  a  porti f  the  estate  contracted  to  be  sold,  if  if  were 

mi  lie  rial     In     I  In1     jinxsrssinn     "in  I     r  Yljo  //  nieilt     ()/    the     VCHt,     Specific 

performance  would  be  refused  |  b). 

And  so  where   (lie   ad jUTJCt    WCL8  i'*sr nl "ml.  to  the  enjoyment  of  the 

property,  as  in  the  case  of  fixtures  in  a  public-house,  specific  perfor- 
mance of  the  contract  to  purchase  the  property  without  the  adjunct, 
though  with  compensation,  has  uotbeen  enforced  (c). 

Where,  however,  vendors  who  by  the  contract  bound  themselves  to 
make  ou1  a  good  title  to  all  the  lands  included  in  the  contract,  but 
were  unable  to  show  a  title  to  one  three  hundred  and  thirtieth  part 
n,, I  necessary  to  the  enjoyment  of  the  other  parts  included  in  the 
Contract,  which  provided  tor  compensation  lor  errors  in  dimensions  in 
the  land,  the  hill  averring  that  they  COuld  make  title  to  all,  ii  was 
held  thai  it  was  not  competent  to  the  vendors  at  the  hearing-  to  seek 
ppocific  performance  with  compensation  (d). 

lhil   it  seems,  that   if  an  estate  is  sold  l>y  auction,  and  a    good    title 

cannot  be  made  to  some  of  the  lots,  a  specific  performance  will  be 

decreed  as  to  the  lots   to  which  a    good  title  can  he   made,  if  they  are 

not  complicated  with  the  others (e);  hut  there  is  no  ease  appor- 
tioning purchase  money  on  the  sale  of  two  estates  tor  one  sum  upon 
the  failure  of  title  to  one  o\'  the  estates  {/). 

Where  the  vendor,  having  a  title  to  an  estate,  misrepresented  the 
acreage,  whether  the  estate  he  sold  at  so  much  the  acre  (</)  or  not  (/t), 

[n)  M'Queen    v,   Farquhar,     11    V.  Drew.  184;  Jackson  v.  J.,  1  Sm.  &  Gh 

167;  Knatohbul]  v,  Grueber;  i  Madd.  184;  Blilnes   ■.  Q-ery,  9  R.  U.  307,  l-i 

L63;  Bowyerv.  Bright,  13  Prioe,698;  V.  400. 

Carver  i>.  Biohards,  6  Jur.  667 ;   Faw-  [d)  Ashton  v.  Wood,  3  Sm.  &  Q.  436. 

oett  '■.  Holmes,  12  0.  1>.  150.  (e)  Poole   v.   Sbergold,  2   Bro.  Ch. 

(h)  Peers  v.  Lambert,  7  B.  546.    And  L18;  I  Cox,  273;    Lewis   r.  Ouest,  I 

Bee  Shaokletorj  '.  Sutoliffe,  t   DeO.fi  Buss.  325;  Harwood  v.  Bland,  1  Flan. 

Sm.  609;  Perkins  v,  Ede,  16  B.  I93j  &  Eel.  540;    Oasamajor  v.  Strode,  "J 

Flighl    ■•.    Booth,   i    Bing.  N.  0.,  p.  My.  &  K.  724. 

,-,::  -.   /;,    axnold,  it  C,  D,  270  ;  Faw-  (  I  )  Prendergast  r.  Eyre,  2  Hog.  B9. 

oetl   •■  Holmes,  supra,  sir  Cloudesley  Shovel  ;'.  Bogan, 

(c)  Phillips  -■  Caldoleugh,  L.  R,  4  2  Eq.  Ca.  Abr.  688,  pi.  4. 

Q,   B,   189;    Darbej   ■•.  Whittaker,    t  [h]  Hill  >.  Buckley,  1 7  V.  894. 
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the  purchaser  has  been  held  to  be  entitled  to  compensation  for  a 

deficiency  (a). 

Where  there  is  a  mis-statement  in  the  description  of  the  property, 
made  in  good  faith,  and  there  is  no  stipulation  for  compensation, 
then  after  conveyance  no  claim  for  compensation  can  be  main- 
tained (b).  If  there  is  a  provision  in  the  contract  for  compensation 
being  made  in  case  of  mis-statement,  then  a  purchaser  may  recover 
it  after  conveyance  and  payment  of  the  purchase-money  (c).  Where, 
however,  the  agreement  in  which  the  mis-statement  appears,  has  not 
been  carried  out  by  a  conveyance  the  purchaser  would  be  entitled  to 
an  abatement  for  a  deficiency  unless  it  were  trifling  (d). 

It  seems  that  no  inference  would  arise  from  the  intimate 
acquaintance  of  the  purchaser  with  the  estate  (e),  or  even  from  the 
fact  of  his  being  the  occupier  of  it,  that  he  was  acquainted  with  its 
exact  admeasurement,  so  as  to  disentitle  him  to  an  abatement  (/). 

If  lands  are  purchased  with  the  usual  condition  for  compensation 
for  misdescription,  although  upon  the  lands  turning  out  to  be  of 
much  greater  extent  than  they  were  described  as  being,  the  purchaser 
could  enforce  the  contract  on  payment  of  compensation,  the  vendor, 
who  was  in  fault  by  the  misdescription,  could  not  compel  the 
purchaser    to    complete,   on    payment   of    a   proportionately   larger 

sum  (g). 

The  question  sometimes  arises,  how  far  knowledge  of  a  defect  of 
title  on  the  part  of  the  purchaser  will  prevent  his  setting  such  defect 
up  as  a  defence  to  an  action  for  specific  performance  on  the  part  of 

the  vendor. 

It  seems  to  be  clear  that  if  there  is  no  mis-statement  in  the 
particulars  or  condition  of  sale,  if  the  purchaser  is  aware  of  a  defect 

(a)  Re  Gore's  Estate,  3  Ir.   R.   Eq.  Finn,  Owen,   133;  Re  Egan's  Estate, 

260;  Hewitt  v.  Walker,  (1885)  W.N.  6  Ir.  Jur.   (N.  S.)  90;    Re  Browne's 

15L'  Estate,  6  Ir.  Jur.  (N.  S.)  185 ;  Winch 

'  (6)  Jolife  v.  Baker,  11  Q.  B.  D.  255.  v.  Winchester,   1  V.  &  B.   377  ;   The 

Distinguished  in  Palmer  v.  Johnson,  Duke  of  Norfolk  v.  Worthy,  1  Camp. 

13  Q.   B.  D.  p.  359 ;  Besley  v.  B.,  9  Ca.  337  ;  cf.  Powell  v.  Elliot,   10  Ch. 

C.  D.  103 ;  Clayton  v.  Leech,  41  C.  D.  424  ;  Hughes  v.  Jones,  31  L.  J.  Ch. 

103.  83- 

(<•)  Palmer  v.  Johnson,  13  Q.  B.  D.  (e)  Winch  v.  Winchester,  1  V.  &  B. 

351,  where  Cann  v.  C,  3  Si.  447,  and  975. 

Bos  v.  Helsham,  L.  R.  2  Ex.  72,  were  (/)  King  v.  Wilson,  6  B.  124. 

followed.  (</)  Price  v.  North,  2  Y.  &  C.  Exch. 

(d)  Hill   v.   Buckley,    17    V.    394;  Ca.  620 ;  Re  Orange,  (1885)  W.  N.  72. 
Portman  v.  Mill,  2  Russ.  570  ;  Day  v. 
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of  the  title  (a),  or  if  he  has  notice  by  reason  of  the  defect  being  a 
patent  one  (6),  he  has  no  ground  of  complaint. 

Where,  however,  particulars  contain  a  statement  which  is  literally 
true,  but  which  is  susceptible  of  another  meaning,  and  such  other 
meaning  is  more  likely  to  be  taken  than  the  true  one  by  a  person 
reading  the  particulars,  the  purchaser,  if  he  knows  nothing  of  the 
real  facts,  and  understands  the  particulars  in  the  other  sense,  is 
entitled  to  say  that  the  vendor  has  deceived  him,  and  he  can  set  such 
deception  up  as  a  defence  in  an  action  for  specific  performance  (c). 

Where  the  Purchaser  seeks  Specific  Performance. — It  may  be  laid 
down  as  a  general  rule,  subject,  however,  to  some  few  exceptions, 
that  a  purchaser  may,  if  he  choose,  compel  a  vendor  who  has  con- 
tracted to  sell  a  larger  interest  in  an  estate  than  he  has,  to  convey  to 
him  such  interest  as  he  is  entitled  to,  with  compensation  (d). 

Thus,  if  a  tenant  for  life  (e),  or  pour  autre  vie  (/),  or  a  tenant  in 
fee  subject  to  a  life  estate  (g),  or  a  right  to  dower  (h),  contract  to  sell 
the  fee  simple  in  possession,  the  purchaser  can  compel  the  vendor  to 
convey  such  interest  as  he  has  with  compensation,  that  is  to  say, 
with  an  abatement  of  the  purchase- money  (i). 

Even  where  a  person  contracts  to  sell  a  fee  simple,  and  has  only  a 
term  of  years,  the  purchaser  has  a  right  to  have  an  assignment  of  the 
term  if  he  thinks  fit  {k). 

If  a  landlord,  from  the  limited  extent  of  his  estate  or  power,  is 
unable  to  give,  in  point  of  duration,  a  lease  for  the  whole  of  the 
interest  which  he  agreed  to  give,  then  if  the  intended  lessee  is  willing 
to  take — for  it  cannot  be  forced  upon  him — the  interest  which  the 
landlord  can  give,  the  latter  must  grant  a  lease  to  the  full  extent 
which  his  estate  or  power  authorises,  and  compensation  will  be  made 
by  the  Court  to  the  lessee  for  any  loss  that  he  may  have  sustained 

(a)  Cato  v.  Thompson,  9  Q.  B.  D.  (e)  Mortlock  v.  Buller,  supra. 

619.  (/)  Barnes  v.  Wood,  8  Eq.  424. 

(6)  Oldfield  v.  Bound,  5  V.  508,  5  (g)  Nethorpe    v.    Holgate,    1    Coll. 

B.  B.  107,  sed  vide  Martin  v.  Cotter,  203 ;  and  see  Barker  v.  Cox,  4  C.  D. 

3  Jo.  &  Lat.  506.  464. 

(c)  Farebrother  v.  Gibson,  1  De  G.  (h)  Wilson  v.  WilHams,  3  Jur. 
&  J.  602;  Leyland  v.  Illingworth,  2  (N.  S.)  810. 

De  G.  F.  &  J.  248.  (0  See   also   Hughes  v.   Young,    3 

(d)  Mortlock  v.  BuUer,  7  B.  B.  417,  De  G.  F.  &  J.  307,  315;  Barrett  v. 
10  V.  315  ;  see  also  Bolingbroke's  Case,       Bing,  2  Sin.  &  G.  43. 

1  Sab..  &  L.  19,  n.  (a) ;  Halsey  v.  Grant,  (k)  Wood  v.  Griffith,  1  Wils.  Ch.  Ca. 

9  B.  B.,  p.   145,   13  V.   73;    Dyer  v.       44;  Mortlock  v.  Buller,  supra. 
Hargrave,  8  B.  B.,  p.  37,  10  V.  505. 


SPECIFIC    PERFORMANCE    WITH    COMPENSATION.  507 


Seton  v.  Slade. 

by    reason    of  the    agreement    not    being    carried    out    to    the    full 
extent  (a). 

So  likewise,  although,  as  before  observed,  a  person  purchasing  the 
entirety  cannot,  upon  a  failure  to  make  a  title  to  the  whole,  be 
compelled  to  take  a  part  only  of  the  estate,  a  purchaser  may,  in 
general,  if  he  wishes  it,  elect  to  take  what  he  can  get,  with  compensa- 
tion (6). 

So  where  A.  agreed  to  let  premises  to  B.  for  a  term  of  years,  and 
it  turned  out  that  A.  was  only  possessed  of  a  moiety  of  the  premises, 
the  other  moiety  being  vested  in  his  son  a  minor,  it  was  held  that  A. 
was  bound  to  perform  specifically  so  much  of  the  contract  as  he  was 
able,  with  an  abatement  of  one  moiety  of  the  rent  (c). 

So  if  A.  enters  into  an  agreement  to  purchase  property  from 
B.  and  C,  and  it  afterwards  appears  that  B.  has  no  interest  in 
the  property,  A.  may  nevertheless  be  compelled  to  convey  his  interest 
to  C.  (d). 

Where  it  turns  out  that  land  is  subject  to  some  undisclosed  right, 
such  as  a  right  to  dig  for  mines,  although  that  would  effectually  bar 
the  vendor  from  insisting  upon  his  contract,  the  purchaser  might 
demand  specific  performance,  with  compensation  (e). 

Where  the  title  of  the  vendor  is  doubtful  or  defective,  the  pur- 
chaser cannot  compel  a  conveyance  of  such  interest  as  he  has,  with 
compensation  (/). 

Where  the  purchaser,  at  the  time  of  the  contract,  knows  of  the 
limited  interest  of  the  vendor,  he  will  not  be  able  to  insist  upon  a 
conveyance  of  such  interest,  with  compensation  (g). 

(a)  Leslie   v.    Cronmielin,    2  Ir.   R.  175. 

Eq.    134,    140;     Jones  v.    Evans,    17  (d)  Horrocks  v.  Rigby,  9  C.  I).  180, 

L.  J.  Ch.  469 ;  Dale  v.  Lister,  cited  16  but  see  Wheateley  v.  Slade,  4  Si.  126  ; 

V.  7.     But  see  Lord  Uldon's  remarks  Maw  v.  Topham,  19  B.  576;  Jones  v. 

in  Milligan  v.  Cooke,  16  V.  1,  on  this  Evans,  12  Jur.  664;  Price  v.  Griffith, 

decision.     See  also  Hanbury  v.  Lich-  1  De  G.  M.   &  G.   80,  85  ;  Reynell  v. 

field,    2   My.    &    K.    629 ;     Neale    v.  Sprye,  8  Ha,  222 ;  1  De  G.  M.  &  G. 

M'Kenzie,   1  Keen,  474;    Graham  v.  660;  Burrow  v.  Scammell,   19  C.  D. 

Oliver,  3  B.   124;  Painter  v.  Newby,  175,  183. 

11  Ha.  26.  (e)  Seaman  v.  Vaudrey,  16  V.  390  ; 

(ft)  Attorney- General  v.  Day,    1  V.  see  also  Peacock  v.  Penson,  11  B.  355  ; 

218  ;  and  see  1  V.  &  B.  353;  Western  Painter  v.  Newby,  11  Ha.  26. 

v.  Russell,  3  V.  &  B.  187;  Hooper  v.  (/)  Williams  v.  Higden,    1    C.    P. 

Smart,    18   Eq.    683 ;    Richardson    v.  Coop.  500. 

Smith,  5  Ch.  648  ;    McKenzie  v.  Hes-  (g)  Lawrenson  v.  Butler,    1  Sch.  & 

keth,  7  C.  D.  675.  L.  13  ;  Emery  v.  Wace,  5  V.  846  ;  Mort- 

(c)  Burrow  v.   Scammell,  19  C.  D.  lock  v.  Buller,  10  V.  292,  7  R.  R.  417; 
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Upon  the  same  principle,  where  a  husband  and  wife  agreed  to  sell 
the  wife's  estate  in  fee  simple,  the  purchaser  being  aware  that  the 
estate  belonged  to  the  wife,  and  the  wife  afterwards  refused  to 
convey.  It  was  held  by  the  C.  A.  in  Chancery,  that  the  purchaser 
could  not  compel  the  husband  to  convey  his  interest,  and  accept  an 
abated  price  (a). 

The  neglect  of  a  purchaser  to  make  inquiries,  may  disentitle  him 
from  claiming  compensation  for  some  defect  which  with  ordinary 
care  he  might  have  discovered  (b). 

And  where  a  vendor  contracted  to  sell  certain  property  which  the 
purchaser  knew  to  be  in  the  occupation  of  a  tenant,  and  it  was 
afterwards  discovered  by  the  purchaser  that  the  tenant  had  an 
agreement  for  a  lease,  it  was  held,  upon  a  bill  being  filed  by  the 
purchaser  seeking  specific  performance,  that  the  purchaser  being 
affected  with  notice  of  the  lease,  was  not  entitled  to  specific  per- 
formance with  compensation  (c). 

The  distinction  which  appears  now  to  be  established  is  this,  that 
if  a  purchaser  has,  from  his  knowledge  of  a  tenancy  constructive 
notice  of  a  right  of  the  tenant  affecting  the  subject-matter  of  the 
purchase,  upon  proceedings  being  taken  by  the  purchaser,  specific 
performance  will  be  decreed,  but  only  upon  the  terms  of  his  electing 
to  take  the  property  without  compensation  in  respect  of  the  right  of 
the  tenant ;  but  if  proceedings  are  taken  by  the  vendor  in  such  a  case 
for  specific  performance  of  the  contract,  it  will  be  refused. 

As  a  general  rule,  where  there  is  a  deficiency  in  the  quantity  of 
land  comprised  in  a  contract  for  sale,  the  purchaser  can  demand 
specific  performance,  with  compensation  (d). 

Where,  however,  the  statement  as  to  quantity  was  simply  a 
mistake,  and  it  would  be  unjust  to  the  vendor  to  decree  specific 
performance,  with  compensation,  the  purchaser  has  been  compelled 
to  elect  whether  he  would  perform  the  contract,  without  compensa- 
tion, or  have  his  bill  dismissed  (e). 

A  purchaser,  moreover,  will  not  be  entitled  to  compensation  for 

Nelthorpe  v.  Halgate,  1  Coll.  203,  215  ;  7  H.  L.  Cas.  806. 

Colyer  v.  Clay,  7  B.  189;  Edwards  v.  (c)  James  v.  Lichfield,    9   Eq.    51; 

Sykes,  62  L.  T.  445  ;  Besley  v.  B.,  19  C.  but  see  Caballero  v.  Henty,  9  Ch.  447  ; 

I).  103 ;  Clayton  v.  Leech,  41  C.  D.  103.  Phillips  v.  Miller,  9  L.  E.  C.  P.  196. 

(a)  Castle  v.  Wilkinson,  5  Ch.  534 ;  (d)  Hill   v.    Buckley,    17    V.    394  ; 

see  also  Emery  v.  Wace,  5  V.  846.  Eing  v.  Wilson,  6  B.  124. 

(6)  Edwards-Wood  v.  Majoribanks,  (e)  Durham    v.    Legard,    34   L.    J. 

1  Gil  384,  aflirmed  3  De  G.  &  J.  329,  Ch.  (N.  S.)  589. 
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any  deficiency  in  the  quantity  of  land,  if  he  bought  with  a  know- 
ledge thereof,  but  such  knowledge  will  not  be  presumed  from  his 
intimate  acquaintance  with  the  property  (a). 

Compensation  excluded  "by  Express  Contract. — The  right  to  compensa- 
tion may  be  excluded  also  by  express  contract.  Thus,  where  one  of 
the  conditions  of  sale  was,  "  That  the  admeasurements  are  presumed 
to  be  correct,  but  if  any  error  be  discovered  therein  no  allowance  shall 
be  made  or  required  either  way,"  upon  a  bill  being  filed  by  the  pur- 
chaser seeking  specific  performance  with  compensation,  the  Court 
decreed  specific  performance,  without  compensation,  and  ordered  the 
plaintiff  to  pay  the  costs  of  the  suit  (b). 

But  such  a  condition  excluding  compensation  for  errors  will  often 
be  construed  so  as  to  extend  to  small  unintentional  inaccuracies  onlv, 
and  not  to  considerable  deficiencies  of  area  (c). 

The  purchaser's  right  to  compensation  will  not  be  excluded  by  a 
mere  condition  that  he  shall  not  object  to  complete  his  purchase  if 
the  quantity  should  turn  out  less  than  that  stated  in  the 
particulars  (d).  Nor  by  acts  on  his  part  which  merely  amount  to  a 
waiver  of  objections  to  the  title  (e). 

But  the  right  to  compensation  may  be  excluded,  by  the  vendor 
rescinding  the  contract,  under  a  condition  empowering  him  to  do  so, 
if  unwilling  or  unable  to  make  a  title,  or  if  the  title  do  not  prove 
satisfactory  (/),  and  the  vendor  may,  under  such  condition,  rescind 
the  contract,  although  the  title  may  be  good,  if  the  purchaser  persists 
in  an  objection  to  it  (g),  but  the  purchaser  must  act  reasonably  {h). 

Nor  will  partial  performance  be  decreed  if  there  has  been  mis- 
representation on  the  part  of  the  purchaser,  even  although  he  be 
satisfied  with  a  performance  of  the  contract  subject  to  any  outstand- 
ing interests,  without  compensation  (i). 

Where  any  deficiency  in  certain  events  arises,  as  to  the  extent  or 

(a)  Shackleton  v.  Sutcliffe,  1  De  G.  213;  Duddell  v.  Simpson,  2  Ch.  102  j 
&  Sin.  609,  nor  even  of  his  having  Re  Terry  v.  "White,  32  C.  D.  14  ;  Wool- 
been  the  tenant  of  the  property,  King      cott  v.  Peggie,  15  App.  Cas.  42. 

v.  Wilson,  6  B.  124.  (</)  Greaves  v.  Wilson,  25  B.  290  ; 

(b)  Cordingley  v.  Cheeseborough,  3      Page  v.  Adam,  4  B.  269. 

Gif.  496;  31  L.  J.  Ch.  617.     And  see  (h)  Smith  v.  Wallace,   (1895)  1  Ch. 

Nicolli).  Chambers,  11  C.  B.  996.  385;  Re  Dames  and  Wood,   29  C.  D. 

(c)  Whittemore  v.  W.,  8  Eq.  603.  626;    Re  Starr-Bowkett   Society   and 

(d)  Frost  v.  Brewer,  3  Jur.  165.  Sibun,  42  C.  D.  375,  and  see  infra,  p. 

(e)  Calcraftr.  Roebuck,  1  V.  jun.221.  511. 

(/)  Williams  v.  Edwards,  2  Si.  78  ;  (/)  Clermont   v.  Tasburg,  1  J.  &  W. 

Mawson  v.  Fletcher,  6  Ch.  91  ;   10  Eq.       112. 
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duration  of  an  interest  in  an  estate  contracted  to  be  sold,  not 
admitting  of  compensation,  it  may  be  laid  down  as  a  general  rule, 
that  except  where  a  special  provision  provides  for  it  (a),  a  purchaser 
cannot  be  compelled  to  take,  nor  a  vendor  to  give,  an  indemnity  (b). 

Where  it  turned  out  that  the  vendor  could  not  make  out  a  tit  If, 
the  purchaser's  bill  for  specific  performance  has  been  dismissed, 
without  costs,  he  being  left  to  his  remedy  for  damages  (c).  But 
while  the  vendor  has  filed  a  bill  in  such  a  case,  he  has  been  ordered 
to  return  his  deposit  with  interest  (<h. 

Although,  as  a  general  rule,  a  purchaser  will  not  be  allowed  to  pay 
bis  purchase-money  into  Court,  and  to  enter  into  the  possession  of 
the  purchased  land,  until  after  the  acceptance  of  the  title,  where  he 
only  asks  that  his  claim  to  compensation  may  be  reserved,  an  order 
to  pay  the  purchase-money  into  Court  will  be  made  (e). 

Where  there  is  a  special  contract  as  between  the  vendor  and 
purchaser  as  to  compensation,  the  purchaser  who  has  done  nothing  to 
waive  his  right  thereto,  may,  even  after  >>  conveyance  and  payment 
of  the  purchase-money,  either  into  Court  or  to  the  vendor,  claim 
compensation  under  the  condition  for  any  deficiency,  as,  for  instance, 
in  the  acreage,  the  rental,  or  the  length  of  a  term,  as  stated  in  the 
particulars  (/). 

It  has  been  suggested  by  a  learned  author,  "that  if  a  vendor 
wishes  to  preclude  the  possibility  of  controversy  on  the  point,  he  may 
effectually  do  so  by  simply  inserting  in  the  contract  words  to  the 
effect  that  compensation  shall  be  taken  and  given  only  for  errors  or 
other  things  discovered  before  the  completion  of  the  purchase  "  (g). 

A  distinction  has  been  taken  where  there  has  been  no  special 
contract  between  the  vendor  and  purchaser  as  to  compensation,  and 

(a)  Walker  v.  Barnes,  3  Madd.  'JIT  ;       227. 

Aylett  v.  Ashton,  1    My.    &  C.    103  ;  (<-)  Man  v.  Ricketts,    5    De    G.    & 

Palerson  v.  Long,  6  13.  598.  Sm.  116. 

(b)  Balmanno  v.  Lmnlev,  1  Y.  &  B.  (/)  Cann  v.  C,  3  Si.  447  ;  Horner 
225  ;  Paton  v.  Brebncr,  1  Bligh,  (50 ;  v.  Williams,  1  Jones  &  Carey,  274  ; 
Aylett  r.  Ashton,  1  My.  &  C.  105;  Bos  v.  Helshaui,  2  Ex.  72 ;  Re  Turner 
Powell  v.  South  Wales  Railway  Co.,  1  and  Skelton,  13  C.  D.  130;  Phelps  v. 
Jut.  (N.  S.)  773  ,  Bainbriilgo  v.  Kin-  White,  5  L.  R.  Ir.  31S  ;  Palmer  v. 
naird,  32  B.  346  ;  and  see  Ridgway  v.  Johnson,  12  Q.  B.  D.  33 ;  13  Q.  B.  D. 
Gray,  1  Hall  &  T.  195;  1  Mae.  &  G.  351;  overruling  Manson  r.  Thaeker,  7 
109  ;  Milligan  v.  Cooke,  16  V.  1  ;  CD.  620;  Besley  v.  B.,  9  C.  D.  103; 
Campbell  v.  Hay,  2  Moll.  102;  Re  and  Allen  v.  Richardson,  13  C.  D. 
Buubury's  Estate,  1  Ir.  R.  Eq.  458.  524;    Brownlie  v.  Campbell,  5  App. 

(c)  Thomas  v.  Dering,  1  Keen,  729;  Cas.  925,  936;  Leuty  v .  Hillas,  2  De 
Maiden  v.  Fyson,  9  B.  347.  G.  &  J.  110. 

(f/)  Lord   Anson    v-    Ilorlges,  5    Si.  (//)  Fry  on  Sresific  Performance. 
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it  has  been  held  that  in  such  case  compensation  cannot  after  the 
conveyance  be  claimed  for  innocent  misrepresentation  by  the 
auctioneer  upon  which  the  purchaser  relied  (a)  ;  although  it  doubtless 
might  be  claimed  if  there  had  been  a  fraud  or  breach  of  some  con- 
tract or  warranty  contained  in  the  conveyance  (b). 

In  a  recent  case,  where  compensation  was  claimed  by  the  purchaser 
in  his  requisitions  to  the  abstract,  in  consequence  of  a  misdescription 
of  the  length  of  an  underlease,  Pearson,  J.,  decided  in  favour  of  the 
purchaser,  although  a  conveyance  had  been  executed,  and  the 
purchase-money  paid  into  Court,  as  the  claim  for  compensation  had 
not  been  withdrawn  at  the  time  the  conveyance  was  executed,  and 
the  purchase-money  which  was  trust  property,  had  not  been  distri- 
buted by  the  trustees,  and  his  Lordship  directed  a  reference  to 
Chambers  to   ascertain   the  amount,  in   case  the  parties  could  not 

agree  (c). 

The  decision  would,  however,  have  been  different  if  the  trust 
property,  after  payment  of  interest,  had  been   distributed  by  the 

trustees  (d). 

Rescission  by  vendor.— The  vendor  will  not  be  allowed  to  rescind 
the  contract  if  he  has  sold  the  property,  knowing  that  his  title  to  a 
part  of  it  is  defective  (e)  ;  or  if  he  has  been  guilty  of  wilful  misrepre- 
sentation ( /'),  or  if  he  has  omitted  to  state  in  the  particulars 
something  which  it  was  essential  the  vendor  should  tell  the 
purchaser  (g),  or  if  the  purchaser  is  willing  to  waive  all  objections  to 
the  title,  and  to  take  the  property  without  compensation  (h). 

So  if  the  right  to  rescind  only  arises  upon  a  requisition  being  sent 
upon  information  appearing  in  the  abstract,  which  the  vendor  is 
unable  or  unwilling  to  satisfy,  he  will  not  be  able  to  rescind  when 
the  requisition  is  made  in  respect  of  a  fact  not  appearing  in  the 
abstract,  as  for  instance,  an  equitable  mortgage  by  deposit  of  an 

underlease  (i). 

The  right  to  rescind  may,  moreover,  be  lost  by  the  vendor  replying 

(a)  Brett  v.  Clowser,  5  C.  P.  D.  376 ;       729. 

Joliffe  v.  Baker,  11  Q.  B.  D.  255.  (/)  Price  v.  Macaulay,  2  De  G.  M. 

(b)  JolifTe  v.   Baker,    11   Q.   B.  D.       &  G.  347. 

255  ;    Nash     v.     Wooderson,    (1884)  {g)  Brewer  v.  Brown,  28  C.  D.  309, 

W  N.  210.  316!    Denny   v.    Hancock,   6   Ch.    1; 

(c)  Perriam  v.  P.,  W.  N.,  Jan.  19,  Bowman  v.  Hyland,  8  C.  D.  588. 
1884,  p.  5;  49  L.  T.  710;   Hewitt  v.  (h)  Page  v.  Adam,  4  B.  269;  Wil- 
Walker,  53  L.  T.  287.  Hams  v.  Edwards,  2  Si.  78. 

(d)  Ibid.  (*)  Be  Jackson    and    Oakshott,    14 

(e)  Nelthorpe   v.    Holgate,    1    Coll.  C.  D.  851. 
203 ;  but  see  Tbomas  v.  Dering,  1  K. 
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to  the  purchaser's  objections  or  requisitions  (a),  and  by  acquiescence 
in,  or  confirmation  of,  the  contract  (6),  unless  the  replies  to  requisi- 
tions or  objections  have  been  made  without  prejudice  (c). 

As  to  the  right  of  a  vendor  under  conditions  to  rescind  the  sale, 
upon  being  "  unwilling  or  unable  "  to  make  a  title  (d),  or  upon  the 
purchaser  "declining  to  waive  any  valid  objection  to  the  title"  (e). 

But  where  a  purchaser  has  made  no  requisitions  or  unreasonable 
objections  to  a  title,  but  has  in  fact  accepted  it  and  has  his  purchase- 
money  ready,  the  vendor  cannot,  under  a  condition  that  if  "any 
objection  or  requisition  is  made  or  insisted  on,  which  the  vendors 
shall  be  unable  or  unwilling  to  comply  with  rescind  the  sale,"  come 
to  the  Court  and  ask  for  rescission  merely  because  upon  the  vendors 
requiring  that  the  conveyance  should  be  taken  subject  to  certain 
"  covenants,  conditions,  and  restrictions,"  the  nature  of  which  they 
did  not  explain,  but  which  they  alleged  were  contained  in  a  deed 
recited  in  an  abstracted  deed  forming  the  commencement  of  the 
title,  the  purchaser  declined  to  take  a  conveyance  until  being  first 
informed  of  their  nature  (/). 

Nor  will  vendors  under  similar  conditions  be  able  to  rescind  simply 
because  the  purchaser  strikes  out  of  the  draft  conveyance  words 
added  by  the  vendors'  solicitors,  and  upon  the  insertion  of  which  they 
had  no  right  to  insist  (g). 

Where  a  vendor  sold  an  estate  under  conditions  of  sale,  one  of 
which  was,  that  if  the  vendor  should  be  unable  or  unwilling  to  meet 
any  requisition  or  objection,  he  might  annul  the  sale  and  return  the 
purchaser's  deposit  without  interest  and  costs,  notwithstanding  any 
previous  litigation.  An  objection  to  the  title  having  been  taken 
by  the  purchaser,  the  vendor  took  out  a  summons  under  the 
Vendor  and  Purchasers  Act,  187-i,  to  decide  the  question,  and 
judgment  was  given  against  him.  It  was  held  that  it  was  too  late 
for  the  vendor  after  the  judgment  to  exercise  his  power  of  annulling 
the  sale  (/<). 

(a)  Tanner    v.  Smith,    10  Si.    410  ;  19  Eq.  422  ;  Re  Dames  and  Wood,  29 

M'CuUoch  v.  Gregory,  1  K.  &  J.  294 ;  C.  D.  626  ;  Heppenstall  v.  Hose,  1884, 

Dart  (1888),  183.  W.  N.  199. 

(6)  Cole  v.  Gibbons,  3  P.  W.  290  ;  (e)  Be  G.  N.  Railway  Co.,  25  C.  D. 

Attwood  v.  Small,  6  C.  &  F.  424,  432  ;  788. 

Flint  v.  Woodin,  9  Ha.  618.  (/)  Be  Monckton  and   Gilzean,  2T 

(c)  Morley    /•.    Cook,    2    Ha.    Ill  ;  C.  D.  555. 

Dart  (1888),  183.  (g)  Hardman  v. 'Child,  28  C.  D.  712. 

{d)  Duddell  v.  Simpson,  2  Cb.  102;  (h)   Be  Axbib   and  Class's    Contr., 

varying  S.  C,  1  Eq.  578  ;  Powell  v.  P.,  (1891)  1  Cb.  601. 
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Distinction  between  Seeking  and  Resisting  Specific  Performance,  as  to 
the  Admission  of  Evidence. 

Though  a  defendant  resisting  a  specific  performance,  may  go  into 
parol  evidence  to  show  that,  by  fraud,  the  written  agreement  does  not 
express  the  real  terms,  a  plaintiff  cannot  do  so,  for  the  purpose  of 
obtaining  a  specific  performance  with  a  variation.  [Unless  the  real 
agreement  has  been  part  performed  by  him  (a)]. 

William  Hearn,  being  possessed  of  a  house  in  Ely  Place,  under 
an  agreement  for  a  lease  of  seven,  fourteen  or  twenty-one  years, 
from  the  25th  of  December,  1794,  agreed  to  let  the  house  to  Penelope 
Woollam,  for  seventeen  years  ;  and  a  memorandum,  dated  the  11th 
of  December,  1798,  was  executed  by  them,  stating,  an  agreement  for 
a  lease  to  the  plaintiff  from  the  defendant  for  seventeen  years,  to 
commence  at  Christmas  next,  at  the  yearly  rent  of  731.  10s.,  the 
tenant  paying  all  taxes  except  the  land  tax,  which  Hearn  agreed  to 
pay  :  the  lease  to  contain  all  usual  covenants,  and  also  covenants 
that  no  public  trade  should  be  carried  on  in  the  premises ;  and  that 
no  alteration  should  be  made  in  the  front  ;  that  the  lessee  should 
leave  the  premises  in  tenantable  repair,  with  other  covenants  relative 
to  the  situation  of  Ely  Place,  as  being  extra-parochial. 

The  bill  was  filed  by  Mrs.  Woollam  against  Hearn,  stating,  that 
the  rent  of  731.  10s.  was  inserted  by  mistake,  or  with  some  unfair 
view  ;  the  real  agreement  being,  that  the  plaintiff  was  to  have  the 
lease  upon  the  same  rent  as  the  defendant  paid  to  his  lessor,  and 
that  he  did  not  pay  more  than  60/.  :  and  in  confidence  that  a  lease 
would  be  executed  to  her,  she  paid  601.  to  the  defendant  at  the  time 

(«)  See  6  E.  E.   113,  and  Olley  v.       Townshend  v.  Stangroom,  5  E.  E,  312, 
Fisher,  34  C.  D.  367.     See  also  Davis      6  V.  328. 
v.  Symonds,   1  E.  E.  63,  1  Cox,  402  ; 
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of  executing  the  agreement,  being  the  moiety  of  the  sum  which  the 
defendant  alleged  he  had  laid  out  in  repairs.  She  also  paid  331.  15s.  Gc?. 
for  fixtures. 

The  bill  prayed  a  specific  performance,  and  that  the  defendant 
may  be  decreed  to  execute  a  lease  according  to  the  agreement,  at 
the  rent  of  601.,  or  such  other  rent  as  the  defendant  paid  his  lessor. 

The  defendant  by  his  answer  denied  that  731.  10s.  was  inserted  bv 
mistake,  or  with  any  unfair  view  ;  or  that  the  agreement  was,  that 
the  plaintiff  should  pay  the  same  rent  as  the  defendant  paid,  which 
he  admitted  to  be  631.  He  stated  that  he  believed  he  might  say, 
in  the  course  of  the  treaty,  that  she  would  have  the  premises  upon 
the  same  terms  as  the  defendant  had ;  not  meaning  that  she  was  to 
have  them  at  the  same  rent,  but  that  she  would,  on  the  whole,  have 
them  upon  terms  of  equal  advantage  with  the  defendant,  considering 
the  money  he  had  expended  upon  them.  He  admitted  the  payment 
of  601.,  stating,  that  it  was  not  a  moiety  of  the  money  laid  out  by 
him,  though  at  the  time  of  payment  it  might  have  been  so  called. 

On  the  part  of  the  plaintiff,  her  son  stated  by  his  depositions, 
that  when  he  treated  with  the  defendant  for  a  lease  of  the  house, 
he  said  he  had  got  a  lease  of  it,  but  could  not  at  that  moment  lay 
his  hands  upon  it :  that  he  did  not  exactly  know  what  the  rent  was, 
but  it  was  somewhere  about  701.  a  year,  that  he  did  not  want  to  get 
anything  by  her,  and  she  should  have  the  house  upon  the  same 
terms  he  had  it  himself,  which  he  repeated  several  times  afterwards. 
The  plaintiff's  solicitor  stated,  that  the  defendant  repeatedly  said, 
upon  being  pressed  to  execute  a  lease,  that  the  plaintiff  held  the 
house  upon  the  same  terms  upon  which  he  held ;  but,  when  the 
deponents  proposed  to  him  to  execute  an  assignment  of  the  original 
lease,  he  objected,  that  it  was  always  his  maxim  not  to  part  with  the 
original  lease,  but  to  hold  it  in  his  own  possession  for  his  security. 

Mr.  Romilly  and  Mr.  Wetherell,  for  the  plaintiff.— To  the 
objection  that  the  plaintiff  cannot  vary  the  written  agreement,  the 
answer  is,  that  this  is  a  case  of  fraud,  upon  which  you  must  have 
recourse  to  parol  evidence,  otherwise  it  cannot  be  made  out  ;  and 
that  takes  it  out  of  the  statute  (a).    *    *    *     There  are  several  cases 

(a)  Stat.  29  Car.  2,  c.  3. 
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before  Lord  Thurloiv,  in  which  it  is  laid  down  that  a  party  may  alter  a 
term  in  the  agreement,  in  the  case  of  fraud.  *  *  *  In  Joi/nes  v. 
Statham  (a),  and  Walker  v.  W.  (&),  Lord  Hardwiche  intimates  an 
opinion  that  the  plaintiff  might  have  done  so,  if  the  parties  had 
been  reversed.  *  *  *  The  defendant  must  go  the  length  of  saying, 
that  no  proof  of  fraud,  however  clearly  it  may  be  made  out  that  the 
written  agreement  was  not  the  actual  agreement,  will  be  adequate. 
They  also  cited  Buxton  v.  Lister  (c). 

Mr.  Leach,  for  the  defendant.— The  plaintiff  signed  this  agreement 
under  the  notion  that  the  rent  specified  was  paid  by  the  defendant 
to  his  landlord.  Assume  that  fact.  She  undertook  it  with  full 
knowledge.  This  is  not  within  the  principle  upon  which  the  Court 
permits  a  written  agreement  to  be  varied  by  parol.  The  meaning 
of  that  rule  is,  that  the  writing  must  differ  from  the  intention  of  the 
party  when  signing  it.  If  she  meant  only  to  pay  a  rent  of  GSL,  and 
the  other  by  fraud  inserted  73£.,  the  Court  would  correct  it ;  but 
this  is  an  attempt  to  repeal  the  Statute  of  Frauds  (d). 

Mr.  Romilly,  in  reply.—*  *  *  It  has  been  decided  in  many  instances 
that  a  case  of  fraud  is  always  an  exception  out  of  the  statute.  If  the 
party  undertakes  to  show,  that  by  fraud  he  was  induced  to  sign  au 
agreement  different  from  the  actual  agreement,  he  may  read  evidence 
to  that.  There  can  be  no  difference  whether  the  party  producing 
the  evidence  is  plaintiff  or  defendant :  the  question  being  as  to  the 
rule  of  evidence,  and  a  positive  rule  of  evidence  being  equally 
applicable  to  both  cases.     *     *     * 

1802.  June  3. 
Grant,  M.R.—  This  bill  calls  upon  the  Court  for  a  specific 
execution  of  an  agreement  for  a  lease,  at  a  rent  of  601.  a  year. 
There  is  no  agreement  in  writing  for  a  lease  at  that  rent  ;  the 
agreement  expressing  a  rent  of  73Z.  10s.  The  plaintiff  contends, 
however,  that  she  signed  that  agreement  under  a  belief  that  such 
was  the  rent  payable  by  the  defendant:  the  real  agreement  being 
for  a  lease  at  the  same  rent  he  paid  to  his  landlord.     The  defendant 

(a)  3  Atk.  388.  (c)  3  Atk.  383. 

(b)  2  Atk.  98.  (d)  29  Car.  2,  c.  3. 
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in  bis  answer  admits  he  might  have  said,  she  should  have  it  upon 
the  same  terms ;  not  meaning  the  same  rent,  but  upon  terms 
upon  the  whole  equally  advantageous  ;  insisting  that,  as  he  had  laid 
out  a  great  deal  of  money,  she  would  upon  the  whole  have  as  good  a 
bargain.  She  offers  parol  evidence  to  prove  an  express  agreement, 
that  she  was  to  have  it  upon  the  same  terms  as  he  had  it,  and  to 
show  that  nothing  could  be  meant  by  that  expression,  but  the  same 
rent,  nothing  being  in  discussion  between  them  but  the  amount  of 
the  rent.  He  alleges  a  particular  reason  for  not  stating  it— that  he 
had  not  his  own  lease  at  hand.  The  question  is,  whether  the  evidence 
is  admissible  ?  for,  though  read,  it  has  been  read  without  prejudice. 
The  defendant  controverts  the  effect  of  the  evidence,  supposing  it 
can  be  received  :  but  I  own,  my  opinion  is,  that,  if  received,  it  will 
make  out  the  plaintiff's  case  ;  for  taking  the  whole  together,  there  is 
hardly  a  doubt  that  the  impression  meant  to  be  conveyed  was,  that 
the  rent  should  be  the  same  ;  and,  whatever  he  meant,  that  is  the 
impression  any  person  would  have  received  from  his  language. 

By  the  rule  of  law,  independent  of  the  statute  (a),  parol  evidence 
cannot  be  received  to  contradict  a  written  agreement.  To  admit  it 
for  the  purpose  of  proving  that  the  written  instrument  does  not 
contain  the  real  agreement,  would  be  the  same  as  receiving  it  for 
every  purpose.  It  was  for  the  purpose  of  shutting  out  that  inquiry 
that  the  rule  of  law  was  adopted.  Though  the  written  instrument 
does  not  contain  the  terms,  it  must  in  contemplation  of  law  be  taken 
to  contain  the  agreement,  as  furnishing  better  evidence  than  any 
parol  can  supply. 

Thus  stands  the  rule  of  law.  But  when  equity  is  called  upon  to 
exercise  its  peculiar  jurisdiction  by  decreeing  a  specific  performance, 
the  party  to  be  charged  is  let  in  to  show,  that,  under  the  circum- 
stances, the  plaintiff  is  not  entitled  to  have  the  agreement 
specifically  performed ;  and  there  are  many  cases  in  which  parol 
evidence  of  such  circumstances  has  been  admitted,  as  in  Buxton  v. 
Lister  (b),  which  is  very  like  this  case.  There,  upon  the  face  of  the 
instrument,  a  specific  sum  was  to  be  given  for  the  timber ;  but  it  was 
shown  by  parol  that  the  defendants  were  induced  to  give  that  upon 
the  representation   that   it  was  valued    by   two   timber    merchants, 

(a)  29  Car.  2,  c.  3.  (b)  3  Atk.  383. 
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which  was  not  true.     So  here  by  the  agreement  upon  the  face  of  it 
she  is  to  pay  this  rent ;  but  by  the  evidence  she  was  induced  to  do 
so,  because  she  thought,  from  his  representation,  that  it   was  the 
rent  he  paid      If  this  had  been  a  bill  brought  by  this  defendant  for 
a  specific  performance,  I  should  have  been  bound  by  the  decisions  to 
admit  the  parol  evidence,  and  to  refuse  a  specific  performance      But 
this   evidence   is   offered,  not   for   the   purpose   of  resisting,  but  ot 
obtaining  a  decree,  first  to  falsify  the  written  agreement,  and  then  to 
substitute  in  its  place  a  parol   agreement,  to   be  executed  by  the 
Court      Thinking,  as  I  do,  that  the   statute    has    been    already  too 
much  broken  in  upon  by  supposed  equitable  exceptions,  I  shall  not 
ao  farther  in  receiving  and  giving  effect  to  parol  evidence  than  I  am 
forced  by  precedent.     There  is  no  case  in  which  the  Court  has  gone 
the  length  now  desired.     But  two  cases  are  produced,  in  which  it  is 
said  there  is  an  intimation  from  Lord  Hardwicke  to  that  effect. 
Upon  that  it  might  be  sufficient  to  say,  it  was  not  decided.     But  it  is 
evident    from   the  manner  in  which  that  great  Judge  qualifies  his 
own   doubts,   that   he   thought   it   impossible   to    maintain   such   a 
proposition   as    the  plaintiff  is  driven  to  maintain.     In  Walker  v. 
W  (a),  it  is  to  be  observed,  first,  that  the  parol  evidence  was  not 
offered   for  the  purpose    of   contradicting    anything  in  the  written 
agreement.     It  was  admitted,  that,  as  far  as  it  went,  it  stated  the 
true     meaning.      But   it    was   contended    by   the    defendant,   that 
there  was  another  collateral   agreement,  which  the  plaintiff  ought 
to  execute  before  he  could  have  the  benefit  of  the  written  agreement 
It  was  evidence,  too,  offered  in  defence  to  resist  a  decree.     Lord 
Hardwicke,  after  stating  the  ground,  expresses  himself  thus  :- 

"  The  plaintiff,  for  these  reasons,  is  not  entitled  to  relief  in  this 
Court,  for  supplying  the  defect  of  a  legal  conveyance,  but  it  is 
rebutted  by  the  equity  set  up  by  the  defendant.  I  am  not  at  all 
clear  whether,  if  the  defendant  had  brought  his  cross  bill  to  have 
this  agreement  established,  the  Court  would  not  have  done  it,  upon 
considering  it  in  the  light  of  those  cases,  where  one  part  of  the 
agreement  being  performed  by  one  side,  it  is  but  common  justice  it 
be  carried  into  execution  on  the  other;  and  the  defendant  would 
have  had  the  benefit  of  it  as  an  agreement." 

So  he  states  the  special  reason ;  not  being  at  all  clear  that  the 

(a)  2  Atk  98. 
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defendant  would  have  been  so  entitled.  There  is  nothing  of 
admitting  parol  evidence  to  contradict  a  written  agreement,  and 
next  to  set  up  a  parol  agreement,  to  be  executed  by  the  Court, 

The  other  case  referred  to  is  Joynes  v.  Statham  (a),  referred  to  for 
the  opinion  expressed  by  Lord  Hardwicke : — 

"  Suppose  the  defendant  had  been  the  plaintiff,  and  had  brought 
the  bill  for  a  specific  performance  of  the  agreement,  I  do  not  see  but  he 
might  have  been  allowed  the  benefit  of  disclosing  this  to  the  Court." 

But  the  reason  is  assigned  : — 

"Because  it  was  an  agreement  executory  only ;  and  as  in  leases 
there  are  always  covenants  relating  to  taxes,  the  Master  will  inquire 
what  the  agreement  was  as  to  taxes ;  and,  therefore,  the  proof 
offered  here  is  not  a  variation  of  the  agreement,  but  is  explanatory 
only  of  what  those  taxes  were.  I  am  of  opinion  to  allow  the  evidence 
of  the  omission  in  the  lease  to  be  read." 

The  parol  evidence  was  received  for  the  purpose  of  resisting 
performance  of  the  agreement,  and  received  likewise,  not  to  contra- 
dict it,  but  to  show,  that,  as  it  stood,  it  did  not  fully  express  the 
meaning  and  intention  of  the  parties,  there  being  another  stipulation 
agreed  upon,  but  not  introduced  into  the  written  instrument.  And 
even  if  that  had  been  a  bill  by  the  defendant,  to  carry  into 
execution  the  agreement,  he  would  not  have  found  it  necessary 
to  offer  parol  evidence  to  contradict  anything  in  it ;  for  he  allowed  it 
to  contain  the  intention,  as  far  as  it  went ;  but  the  provision,  that 
the  rent  was  to  be  clear  of  taxes,  was  omitted.  And  Lord  Hard- 
wicke, from  the  particular  nature  of  that  stipulation,  expresses  a 
doubt  whether,  if  the  defendant  had  been  plaintiff,  he  might  not 
have  been  permitted  to  give  evidence,  it  being  usual  to  leave  that 
open;  intimating  that  it  would  be  merely  explanatory  as  to  the  taxes. 

But  this  is  evidence  to  vary  an  agreement  in  a  material  part  ; 
and  having  varied  it,  to  procure  it  to  be  executed  in  another  form. 
There  is  nothing  to  show  that  ought  to  be  done  ;  and  my  opinion 
being,  that  it  ought  not,  I  must  dismiss  the  bill,  but  without  costs. 


The  plaintiff  then  applied  for  a  decree  according  to  the  written 
agreement,  with  a  covenant  for  quiet  enjoyment,  as  he  had  not 
power  to  grant  such  a  lease. 

(a)  3  Atk.  388, 
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The  Master  of  the  Rolls  said,  the  bill  was  not  for  that  purpose  j 
exoresslv  objecting  to  a  lease  at  the  rent  of  73!.  10s. 

The  bill  was  dismissed  without   costs,  and  without  prejudice  to 
another  bill  for  a  lease  at  the  rent  of  731.  10s. 

NOTES. 
By   the   Judicature   Act,  1873,  s.  21,  sub-s.  7,  it  is  provided  that 
■■The  H?gh  Court  of  Justice   and  the   C.  A.   respectively,  m  the 
.  L  of  the  jurisdiction  vested   in   them  by  tins  Act  in  every 
or  matt     pending  before  them  respectively,  shall  have  power 
,     ZZ  and  shall  grant,  either  absolutely  or  on  such  reasonable 
rmfaud  condition:  as  'to  them  shall  seem  just,  all  such  remed.es 
Hoover  as  any  of  the  parties  thereto  may  '*%'*£«££ 
to  in  respect  of  any  and  every  legal   or  equitable  claim  p  ope,  y 
brought  forward  by  them  respectively  in  such  cause  o. -matte        o 
that  as  far  as  possible,  all  matters  so  iu  controversy  between  the 
aW  par   es  respectively  may  be  completely  and  finally  determined 
and   aU   multiply  of  legal   proceeding  concerning   any   o.   such 

'"  SUicI  rising  of  this  Act  the  Court  at  the  suit  of  the  plaintiff 
recti  da.  agreement  in  part  performed,  to  which  the  statute  was 
notand  could  not  be,  pleaded,  and  decreed  specific  performance 
h  reTf  as  rectified  (a),  "hcuco  the  decision  in  the  pnucipa. ^ 
would  no  longer  be  followed,  at  least  in  cases  in  which  the  Statute  ot 
Frauds  does  not  create  a  bar  (b). 

As  a  defence  against  proceedings  for  a  specific  performance,  parol 
evince  I  admissible  to  show,  not  only  that  by  fraud  but  by  r^ 
tike  (.)  or  even  surprise,  the  written  agreement  does  not  contain  he 
rtl  terms  id) ;  and  parol  evidence  is  admissible  not  only  as  collateral  to 
Tel  independent  of  the  written  agreement,  according  to  ,  a  was  laid 
clown  in  Clowes  v.  HigejinSon(e),  but  in  contradiction  to  it  (/).    in 

W  Fisher  v.  OUey,  34  C.  D.  367  ;      K.  312,  6  V.  328 ;  Joynes  ..  Statham, 
Shrewsbury  *  Talbot  Co.  „.  Shaw,  89      3  **.»  ^  ^  ^^  ^ 

•  hn)'L%%,  Speoil.  Pert.  (1S92),  p.  (/)  See  Bamsbottom  v.  Gosden,  1 

W  &ee       y'     F  V   &  B    165 ;  "Winch  v.  Winchester,  1 

(d)  Townshend  v.  Stangroom,  o  E. 
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leading  case  of  Joynes  v.  Statham  (a),  a  bill  was  filed  by  a  lessee  for 
the  specific  performance  of  a  written  agreement,  for  the  lease  of  a 
house  at  the  rent  of  9/.  a  year.  The  defendant,  who  was  a  marksman, 
by  his  answer  insisted  that  it  ought  to  have  been  inserted  in  the 
agreement,  that  the  tenant  should  pay  the  rent  clear  of  taxes  :  but 
the  plaintiff,  having  written  the  agreement  himself,  had  omitted  to 
make  it  clear  of  taxes  ;  and  that  the  defendant,  unless  this  had  been 
the  agreement,  would  not  have  sunk  the  rent  from  14Z.  to  9/.  ;  and 
offered  to  read  evidence  to  show  that  this  was  part  of  the  agreement. 
It  was  insisted  for  the  plaintiff,  that  the  defendant  ought  not  to  be 
admitted  to  add  by  parol  to  the  written  agreement,  which  was 
expressly  guarded  against  by  the  Statute  of  Frauds.  Lord  Hard- 
wicke,  however,  admitted  the  evidence.  "I  permitted,"  said  his 
Lordship,  "this  point  to  be  debated  at  large,  because  it  is  decisive 
in  the  cause ;  for  I  am  very  clear  the  evidence  ought  to  be  read. 
This  has  been  taken  by  way  of  objection  to  the  plaintiff's  bill.  The 
constant  practice  of  the  Court  is,  that  it  is  in  their  discretion, 
whether  in  such  a  bill  they  will  decree  specific  performance,  or  leave 
the  plaintiff  to  his  remedy  at  law.  Now,  has  not  the  defendant  a 
right  to  insist,  either  on  account  of  an  omission,  mistake,  or  fraud, 
that  the  plaintiff  shall  not  have  a  specific  performance  ?  It  is  a 
very  common  defence  in  this  Court,  and  there  is  no  doubt  that  it 
ought  to  be  received,  and  quite  equally  whether  it  is  insisted  on  as 
a  mistake  or  a  fraud." 

The  case  of  Lord  Toivnshend  v.  Stangroom  (b),  affords  a  good 
illustration  of  the  distinction  here  discussed.  In  that  case,  the  lessor 
filed  a  bill  for  a  specific  performance  of  a  written  agreement  for  a 
lease,  with  a  variation  as  to  the  quantity  of  land  to  be  included  in 
the  lease,  supported  by  parol  evidence.  The  lessee  also  filed  a  bill 
for  specific  performance  of  the  written  agreement  simply.  Lord 
Eldon  dismissed  both  bills;  the  first,  because  the  parol  evidence 
was  not  admissible  on  behalf  of  the  lessor  seeking  specific  perfor- 
mance ;  the  second,  because  it  was  admissible  when  adduced  by  him 
as  a  defendant,  for  the  purpose  of  showing,  that  by  mistake  or 
surprise,  the  written  agreement  did  not  contain  the  terms  intended 
to  be  introduced  into  it  (c). 

(a)  3  Atk.  388.  2  Madd.  106;  Clinan  v.  Cooke,  1  Sch. 

(6)  6  V.  328,  5  R.  R.  312.  &  L.  38,  39;  Humphries  v.  Home,  3 

(c)  See  also  Hosier  v.  Read,  9  Mod.  Ha.  277 ;  Manser  v.  Back,  6  Ha.  443 ; 

86;  Garrard  v.  Grinling,  2  Swans.  244  ;  Vouillon  v.  States,  2  Jur.  (N.  S.)  845 ; 

Lord  Gordon  v.  Marquis  of  Hertford,  Wood  v.  Scarth,  2  Kay  &  J.  33 ;  Bar- 


DIFFERENCE  BETWEEN  SEEKING  AND  RESISTING  EVIDENCE.      521 

Woollam  v.  Hearn. 
And  in  Jervis  v.  Berridge  (a),  Jervis  by  contract  in  writing  agreed 
to  purchase  an  estate,  and  then  entered  into  a  verbal  contract  to 
transfer  to  Berridge  the  benefit  of  the  contract  upon  certain  terms 
favourable  to  himself,  but  afterwards  at  the  instance  of  the  subvendee 
execute  a  written  contract,  omitting  such  terms  on  the  faith  that  the 
subvendee  would  carry  them  out.      Upon  the  subvendee  afterwards 
refusing  to  do  so,  and  repudiating  such  terms,  the  subvendor  filed  a 
bill    acrainst  the  original  vendors,  to  enforce  specific  performance  of 
the' original  contract  without  regard  to  the  latter,  which  could  not  m 
good  faith   be  set  up  against    it,    and  it  was  so  decreed,  Lord  Sel- 
borne  remarking  (b),  "The  Solicitor-General  argued  that  the  bill  was 
an    attempt    either    to    enforce  a   verbal    contract    contrary    to    the 
Statute  of  Frauds,  or  to  vary,  in  the  plaintiff's  favour,  the  effect  of  a 
written  contract  by  the  introduction  of  terms  agreed  upon  by  parol, 
and  designedly  omitted  from  the  writing.     In  my  view  of  the  bill,  it 
asks  neither  of  these  things.     It  certainly  does  not  ask  for  specific 
performance  of  the  verbal  agreement  which  has  been  repudiated  by 
the  defendant.     It  does  not  seek  to  enforce  any  hybrid  agreement, 
compounded  of  the    written   instrument   and    some  terms  omitted 
therefrom;  but  it  asks  the  Court  to  say  that,  under  the  circumstances 
alleged,  the  written  instrument  does  not  constitute  such  a  binding 
contract  between  the  plaintiff  and  the  defendant  Berridge  as  can  be 
allowed  to  be   set  up  in   equity  by  Berridge  to  prevent  the  perfor- 
mance, in  the  plaintiff's  favour,  of  the  contract  between  themselves 
and  the  Law  Life  Society  (the  vendors).     To  the  question  so  raised, 
the  Statute  of  Frauds  (which  is  a  weapon  of  defence,  not  otfence, 
and  which  does  not  make  any  signed  instrument  a  valid  contract 
by  reason  of  the  signature,  if  it  is  not  such  according  to  the  good 
faith  and  real  intention  of  the  parties)  is  wholly  irrelevant "  (c). 

Where  the  terms  of  a  written  agreement  are  ambiguous,  so  that, 
adopting  one  construction,  they  may  reasonably  be  supposed  Lo  have 
an  effect  which  the  defendant  did  not  contemplate,  the  Court  has, 
upon  that  ground  only,  refused  to  enforce  the  agreement  (d).  In 
the  first  three  cases  cited  below,  the  plaintiff  was  the  author  of  the 

Bard  v    Cave,  26  B.  253  ;  Webster  v.  Boustead,  (1897)  1  Ch.  207. 
Cecil   30  B.  62  ;  Price  v.  Ley,  4  Gif.  (<Q  Calverley  v.  Williams,  1  V.  jun. 

235  S   C.   affirmed  on  appeal,  32  L.  J.  201  n.,  48,  1  E.  E.  118  ;  Jenkmson  v. 

(N  S  )  Cm  530.  Pepys,  15  V.  521,  1Y.O.  528,  6  V. 

(a)  8  Ch   351  33°  >  Clowes  v-  Higginson,  1  V.  &  B. 

(b)  Ibid."p.  359.  524,   12  E.  E.  284  ;   Neap  v.  Abbott, 

(c)  See  also  Hussey  <;.  Horne-Payne,  C.  P.  Coop.  333,  and  cases  ther 
4    App.    Cas.    311  ;    Eochefoucald    v.  collected. 
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ambiguity  ;  but  in  the  last  the  vendor,  the  author  of  the  ambiguity, 
had  the  benefit  of  the  principle,  although  it  was  certain  the  purchaser 
supposed  he  was  buying  all  he  claimed  (a). 

So  where  a  purchaser  entered  into  a  contract  to  purchase  land 
under  a  mistake  as  to  the  boundaries,  caused  by  a  plan  which  was 
presented  to  him,  drawn  by  the  vendor's  agent,  the  Court  refused  to 
decree  specific  performance  (b).  The  Court  does  not  refuse  specific 
performance  on  the  arbitrary  discretion  of  the  Judge,  it  must  be 
satisfied  that  the  agreement  would  not  have  been  entered  into  if  its 
true  effect  had  been  understood  (c). 

When  a  defendant  sets  up  as  a  defence  to  specific  performance  of 
a  written  agreement,  a  parol  variation,  it  will  depend  on  the  particu- 
lar circumstances  of  each  case  whether  that  is  to  defeat  the  plaintiff's 
title  to  specific  performance,  or  whether  the  Court  will  perform  the 
contract,  taking  care  that  the  subject-matter  of  this  parol  agreement 
or  understanding  is  also  carried  into  effect,  so  that  all  parties  may 
have  the  benefit  of  what  they  contracted  for  (d). 

Where  it  appears  clearly  from  the  defence  set  up  b}7  the  defendant, 
that  after  the  agreement  had  been  come  to  by  the  parties,  a  mistake 
occurred  in  putting  the  agreement  into  writing,  specific  performance 
will  be  decreed  thereof  with  the  variation  insisted  on  by  the 
defendant  (e). 

Where  the  mistake  or  parol  variation  setup  by  the  defendant  shows 
that  there  was  a  misunderstanding  between  the  parties,  the  Court 
will  refuse  specific  performance,  and  dismiss  the  action  (/). 

Nor  will  the  Court  decree  specific  performance  with  a  parol 
variation  set  up  by  the  defendant,  where  it  would  be  inequitable  or 
unjust  to  either  party  to  do  so  (g). 

A  Court  of  Equity  also  has  refused  to  decree  specific   performance 

(a)  6  H.  447.     See  also  Callaghan  v.  (e)  Joynes  v.  Statham,  3  Atk.  388  ; 

C,  8  CI.   &  Fin.  374;    Baxendale  v.  Walker  v.  W.,  2  Atk.  98;   S.  C,  6  V. 
Seale,  19  B.  601 ;  Swaisland  v.  Dears-  335  n.  ;    Fife  v.   Clayton,   13  V.  546; 
ley,  29  B.  430;  Moxey  v.  Bigwood,  8  Gwynn  v.  Lethbridge,  14  V.  585. 
Jur.  (N.  S.)  803 ;  10  Jur.  (X.  S.)  597.  (/)  Clowes  v.  Higginson,  1  V.  &  B. 

(b)  Denny  u.  Hancock,  6  Ch.  1,  12.  524,  12  B.  R.  284;  Dear  v.  Verity,  17 

(c)  See  Watson  v.  Marston,  4  De  G.  W.  B.  568  ;  Butterworth  v..  Walker, 
M.  &  G.  230 ;  Jones  v.  Binimer,  14  C.  13  W.  B.  168. 

D.  588,  592;  Phelps  v.  White,  5  L.  R,  (g)  Legall  v.  Miller,  2  V.  299;  Price 
Ir.  335  ;  Brewer  v.  Brown,  28  C.  D.  v.  Dyer,  17  V.  364  ;  Garrard  v.  Grin- 
309.  hng,  2  Swans.  244  ;  Lindsay  v.  Lynch, 

(d)  London  and  Birmingham  Railway  2  Sch.  &  L.  1 ;  Jeffery  v.  Stephens,  8 
Co.  v.  Winter,  Cr.  &  Ph.  57.  62  ;  Smith  W.  R.  427  ;  Clowes  v.  Higginson, 
v.  Wheatcroft,  9  C.  D.  223.  supra. 
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of  .  covenant,  where  from  circumstances  it  had  become  iincon- 
ientious  strictly  to  perform  it,  except  on  the  terms  of  h< ,  p W  ff 
submitting  to  a  conscientious  modification  ot  the  covenant  See 
Davis  v.  Honda),  in  which  case  the  Court  granted  specific  per- 
formance subject  to  such  modifications,  principally  upon  rtie  ground 
Lt  the  conduct  of  the  parties  for  a  great  length  of  time  had  caused 
the  covenant  to  be  acted  upon,  as  to  make  it  unconscionable  to  refuse 
a  specific  performance  (6).  . 

When  a  plaintiff  submits  to  perform  a  provision  omitted  in  a 
written  agreement,  the  Court,  in  the  absence  of  fraud  or  m.stake,  will 
make  a  decree  in  his  favour  (c). 

Wliere,  however,  a  parol  variation  set  up  by  the  defendant  shows 
that  he  entered  into  the  written  contract,  by  mistake,  the  plaintiff 
will  be  put  to  his  election  either  to  have  his  action  dismissed,  or  to 
have  specific  performance  of  the  written  contract  with   the   parol 

variation  (d).  .    +1 

Where   there  is  a  mutual   mistake   in    a  deed  or   contract,    he 

remedy  is  to  rectify  by  substituting  the  terms  really  agreed  upon  (c) 
Where,  however,  the   mistake   is   unilateral,  the  remedy  is   no 

rectification  but  rescission,  but  the  Court  may  g.ve  to  the  defendant 

the  option  of  taking  what  the  plaintiff  meant  to  g.ve  in  lieu  of 

"fc,  moreover,  one  of  the  parties  to  a  contract,  has  reasonable 
.rounds  for  presuming  that  a  certain  stipulation  is  implied  therein 
Specific  performance  will  not  be  decreed  against  him,  except  upon 

(a)  9  E  B  89,  2  Sch.  &  L.  341.  ('0  EamAottom  v.  Gosden,  12  E.  E. 

lb)  Ibid.,  and  see  Sayers  ...  Collier,  207,  IV.  &  B.  16o. 

,oVi   n    iA-i  («)  Paget  v.  Marshall,  28  G.  V.  -oo, 

(0  Martin  v.  Pycroft,  2  De  G.  M.  &  263 ;    M'Kenzm  ..  Hesketh,   7   0.  D. 

G.  785;  see  also  Leslie  ,^  675                     MaIsM)  28  0.  D.  255 ; 

9   Ha.  268;    Barnard  v.   Carr,   26  13.  {/ )  fag^      ,    ,    ^^445.  Harris 

,53      And  see  The  London  and  Bir-  Garrard  v.  Frankel,  30  L.  44o ,  Hams 

Ingham  Bailway   Co.  ,   Winter,   1  ..  PeppereU   5  Eq      ;  Young  v  Hala- 

Or.  &  Ph.  57  ;  Smith  v.  Wheatcroft,  9  han,  9  Ir.  B.  Eq.  ,0,  .8   81.     But  see 

C.  D.   223;  Lord  WiUiam  Gordon  v.  and  consider  the  remarks  in  Gun  t. 

Marquis   of   Hertford,  2   Madd.  122;  McCarthy    13  L.  B.  *•»*{££    ' 

Garrard    v.  Grinling,  2   Swan,    244;  Verity,    17    W     B     569       Ckrke   v 

Flood    v     Finlay,    2    BaU   &    B.    9 ;  Moore,  1  Jo,  &  Lat.  723,  Barnard 

jjiooa    v.    jiuia.y,  Snelline  v.  Thomas, 

Clarke  v.  Grant,  14  V.  519;  Higgin-  Cave,  26  B.  2o3  ,  felling                     , 

son  v.  Clowes,  1  V  &  B.  524,  12  B.  B,  17  Eq.  303  ;  Donald   v.   Scott,  10  Ir. 

284 ;  Micklethwait  v.  Nightingale,  12  Ch.  B.  496. 
Jur.  638. 
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the   terms   of  such    stipulation    being   inserted,  for   instance,   in    a 
lease  (a). 

A  mere  suspicion  that  the  plaintiff  has  been  guilty  of  fraud— fraud 
not  having  been  proved  against  him  (b),  a  mere  mistake  in  law  (<•), 
or  as  to  the  legal  effect  of  the  contract  (d),  or  of  the  legal  consequences 
of  an  act  (e),  or  a  mistake  as  to  the  interest  which  the  purchase  will 
enable  a  person  to  acquire  (/),  cannot  be  set  up  as  a  defence  against 
proceedings  for  specific  performance  (g). 

And  a  mere  indefinite  misrepresentation,  such  as  ought  to  put  a 
person  upon  inquiry,  will  not  be  a  sufficient  ground  for  his  resisting 
specific  performance  of  a  contract.  Thus,  a  representation  that  only 
a  small  fine  was  payable  upon  the  renewal  of  leaseholds,  and  that 
they  were  of  nearly  equal  value  with  freeholds,  was  held  not  to  be  a 
sufficient  defence  to  a  suit  for  specific  performance,  as  it  ought  to 
have  put  the  purchaser  upon  inquiry,  though,  connected  with  certain 
circumstances,  such  representation  might  have  been  fraudulent,  and 
therefore  a  good  ground  for  rescinding  the  contract  (It).  And  this  will 
especially  be  the  case  where  the  purchaser  has  equal  means  of  acquir- 
ing knowledge  with  the  vendor,  even  though  he  may  not  avail 
himself  of  them  (i). 

Where  there  has  been  no  misrepresentation,  and  there  is  no 
ambiguity  in  the  terms  of  the  contract,  the  defendant  cannot  be 
allowed  to  evade  the  performance  thereof  by  the  simple  statement 
that  he  has  made  a  mistake,  per  Baggallay,  L.J.,  in  Tamplin  v. 
James  (k). 

Where,  moreover,  mistake  on  the  part  of  a  defendant  is  set  up  as 

(a)  Ricketts  v.  Bell,  1  De  G.  &  Sm.  (h)  Fenton  v.  Browne,  14  V.  144  ; 
33o ;  and  see  and  consider  Chappell  v.  Lowndes  v.  Lane,  2  Cox.  363  ;  Scott 
Gregory,  34  B.  250.  See  also  Leslie  v.  Hanson,  1  Si.  13  ;  1  Russ.  &  My 
v  Tompson,  9  Ha.  268;  Barnard  v.  128;  Trower  v.  Newcome,  3  Mer.  704; 
Cave,  26  B.  253.  5  RusS-  215 ;  Abbott  v.  Sworder,  4  De 

(b)  Lightfoot  v.  Heron,  3  Y.  &  C.  G.  &  Sm.  448  ;  Colby  v.  Gadsden,  34 
Lxcn.  Ca.  586.  B  416 

(c)  Cooper  „.  Phibbs,  2  L.  R.  H.  L.  '(,')  Attwood  v.  Small,  12  CI.  &  Fin. 
149,   17°-  232;  Clapham   v.   Shilute,   7   B.    149; 

(</)  Powell  v.  Smith,  14  Eq.  85.  Pulsford  v.  Richards,  17  B.  96;  Jen- 

(e)  Great  Western   Railway   Co.   v.  nings  v.  Broughton,  5  De  G.  M.  &  G. 

Cripps,  5  Ha.  91.  126 

(/)  Mildmay  v.  Hvmgerford,  2  Vern.  (k)  15   C.    D.    217;    see   Powell 


243. 


Smith,     14    Eq.    85  ;       Swaisland    v. 


(y)  See  also  Marshall  v.   Collett,    1       Dearsley   29  B   430 
Y.  &  C.  Exch.  Ca.  232,  238. 


DIFFERENCE  BETWEEN  SEEKING  AND  RESISTING  EA^IDENCE.      525 


Woollam.  v.  Hearn. 


a  defence  to  specific  performance,  it  must  be  clearly  proved  ;  but  for 
such  purpose  parol  evidence  is  sufficient  (a). 

The  inadvertent  omission  to  propose  an  intended  term  to  an 
agreement  (b),  or  its  purposed  omission  upon  the  supposition  that  it 
was  illegal  (c),  is  not  a  sufficient  reason  for  the  Court  declining  to 
grant  specific  performance. 

Where,  moreover,  an  agreement  is  drawn  up  without  inserting 
therein  certain  stipulations,  negotiated  by  a  party  who  deliberately 
and  without  any  fraud  or  surprise  being  suggested,  executes  such 
agreement,  the  omission  of  such  stipulations  will  be  no  bar  to  specific 
performance  (d). 

And  where  two  parties  in  the  same  agreement  contract  to 
purchase  each  an  estate  from  the  other,  in  the  absence  of  any 
stipulation  showing  that  the  two  contracts  were  dependent  on  each 
other,  one  of  the  parties  may  enforce  specific  performance  of  the 
contract  to  sell  his  estate,  although  the  other  party  is  unable  to  make 
a  good  title  to  the  other  (e). 

A  parol  waiver  of  a  written  contract,  amounting  to  a  complete 
abandonment,  and  clearly  proved,  will  bar  a  specific  performance  (/). 

Where  a  written  agreement  is  aftenvards  varied  by  parol,  upon 
proceedings  being  taken  for  specific  performance  with  or  without  the 
variation,  the  Court  will,  it  seems,  put  the  defendant  to  his  election, 
and,  if  he  declines  to  elect,  will  decree  specific  performance  of  the 
written  agreement  without  the  variation  (g). 

But  it  seems  that  if  an  agreement  is  correctly  put  into  writing 
and  at  the  same  time  the  parties  add  a  term  by  parol,  evidence  of  it 
is  not  admissible  even  as  a  defence  to  specific  performance  (h). 

(«)  Webster  v.  Cecil,  30  B.  62;  Clay  Lloyd  v.  L.,  2  My.   &  C.   192;  Green 

v.   Bufford,    14   Jur.    803;    Monro    v.  v.  Low,  2  Jur.  (N.  S.)  848;  22  B.  625. 

Taylor,  8  Ha.  56;  1  Alvanley  v.  Kin-  (/)  Price  v.  Dyer,   17  V.  356;  Inge 

naird,  2  Mac.  &  G.  1  ;  Earl  of  Darnley  v.  Lippingwell,  2  Dick.  469.     And  see 

v.  London,  Chatham,  and  Dover  Bail-  Jordan   v.    Sawkins,    1    V.    jun.  404  ; 

way  Co.,  2  L.  B.  II.  L.  43.  Bich   v.   Jackson,    4   Bro.    Ch.    519  ; 

(/>)  Parker  v.  Taswell,   2  De  G.  &  Pilmer  v.  Gott,  6  V.  337,  n. ;  Coles  v. 

J.  559,  sed  vide  Broughton  v.  Hutt,  3  Trecothick,    9   V.    250 ;    Bobinson    v. 

De  G.  &  J.  501.  Page,  3  Buss.  119;  Legal  v.  Miller,  2 

(c)  Lord  Irnham  v.   Child,    1    Bro.  V.  299. 

Ch.  92  ;  6  V.  332,  cited.  (<y)  Bobinson  v.  Page,  3  Buss.   114. 

(d)  Shelburne  v.  Inchiquin,  1  Bro.  And  see  Price  v.  Dyer,  11  B.  B.  102, 
Ch.  350;  Bich  v.  Jackson,  4  Bro.  Ch.  17  V.  356;  Saunderson  v.  Graves, 
514,  518.  L.  B.  19  Ex.  234. 

(e)  Croome  v.  Lediard,  2  My.  &  K.  (//.)  Ormerod  v.  Hardman,  5  V.  722  ; 
251 ;  Sugd.  Y.  &  P.   163,    14th  edit. ;  see  Jenkins  v.  Hiles,  6  V.  654,  655. 
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Although,  however,  parol  variations  of  a  written  agreement  verbally 
agreed  upon,  are  not  sufficient  to  prevent  the  execution  of  the  written 
agreement,  they  clearly  will,  if  the  parol  variations  are  so  acted  upon 
that  the  original  agreement  could  be  no  longer  enforced  without 
injury  to  one  party,  who,  as  before  observed,  will  be  entitled  to 
specific  performance,  with  the  parol  variations  (a). 

Upon  the  principle  that  the  exercise  of  the  jurisdiction  to  decree 
specific  performance  is  discretionary,  unless  the  plaintiff  comes  with 
perfect  propriety  of  conduct  (b),  clear  from  all  circumvention  and 
deceit  (c),  and  the  agreement  is  certain  (d),  fair  and  just  in  all  its 
parts  (e),  or  if  the  conditions  of  sale  be  misleading  or  erroneous  (/), 
specific  performance  will  not  be  decreed. 

And  where  an  agreement  between  two  parties  is  on  general  prin- 
ciples fair,  as  between  them,  it  is  not  invalid  merely  because  it  may 
have  been  concocted  and  brought  about  by  a  third  party,  with  the 
fraudulent  intention  of  benefiting  himself  (g). 

If  a  definite  representation  be  made,  affecting  the  value  of  the 
subject  of  the  contract,  and  it  turn  out  to  be  untrue,  the  person 
deceived,  especially  if  he  had  no  means  of  ascertaining  the  truth  of 
the  representation,  will  be  entitled  to  resist  the  specific  performance 
of  the  contract  (h). 

(a)  Anon.,  5  Yin.  522,  pi.  38,  4  Geo.  Re   Banister,    Broad   v.    Munton,     12 

1  ;  Legal  v.  Miller,  2  Y.  299  ;  Pitcairn  C.  D.  131  ;  Re  Marsh  and  Earl  Gran- 

v.  Osbourne,  2  Y.  375.     And  see  Price  ville,  24  C.  D.  11  ;  Heywood  v.  Malla 

v.  Dyer,  11  B.  B.  102,  IT  Y.  356;  Yan  lieu,  25  C.  D.  357. 
v.  Corpe,  3  My.  &  K.  277.  (g)   Bellamy  v.  Sabine,  2  Ph.  425. 

{b)  Harnett  v.  Yielding,  2  Sch.  &  L.  (7i)LordBrookev.Rounthwaite,5Ha. 

554;    Cadman  v.  Horner,   18  V.   10;  296  ;  and  see  Brealeyr.  Collins,  Yoimge, 

Bobinson  v.  YVaU,  10  B.  61,  2  Ph.  372.  317  ;  Lowndes  v.  Lane,  2  Cox,   363  ; 

(c)  Davis  v.  Symonds,  1  Cox,  407;  Stewarts.  Alliston,  1  Mer.  26;  Harris 
Eeynell  t».  Spyre,  8  Ha.  222;  1  De  G.  v.  Kemble,  1  Si.  11  ;  5  Bligh,  (N.  S.) 
M.  &  G.  660.  730  ;  2  D.  &  C.  463  ;  Cox  v.  Middleton, 

(d)  Tillett  v.  The  Charing  Cross  2  Drew.  209 ;  Price  v.  Macaulay,  2  De 
Bridge  Co.,  26  B.  419;  Darbey  G.  M.  &  G.  339  ;  Bawlins  v.  Wickham, 
v.  Whittaker,  4  Drew.  134;  Williams  1  Gif.  355;  3DeG.  &J.  304;  Higgins 
v.  Bisco,  22  C.  D.  441.  v.  Samels,   2  John.   &  H.  460;  Fare- 

(e)  Underwood  v.  Hitchcox,  1  Y.  brother  r.  Gibson,  1  De  G.  &  J.  602  ; 
279 ;  Buxton  v.  Lester,  3  Atk,  383,  Leyland  v.  Illingworth,  2  De  G.  F.  & 
386 ;  Ellard  v.  Lord  Llandaff,  1  Ball  J.  248.  But  see  Johnson  v.  Smart,  2 
&  B.  241  ;  Martin  v.  Mitchell,  2  J.  &  Gif.  151  ;  Cook  v.  Waugh,  2  Gif.  201  ; 
W.  413;  Stanley  v.  Robinson,  1  Russ.  CabaUero  v.  Henty,  9  Ch.  447;  Eed- 
&  M.  527  ;  Warde  v.  Dickson,  28  L.  J.  grave  v.  Hurd,  20  C.  D.  1 ;  Smith  v. 
(N.  S.)  Ch.  315.  Land  and  House  Property  Corporation, 

(/)  Harnett  v.  Baker.  20  Eq.    50;       28  C.  D.  7. 
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And  the  result  is  the  same,  where  the  misrepresentation  has  been 
made  by  the  agent  of  the  vendor.  Thus,  if  an  agent,  con— Bed 
bv  a  vendor  tofind  a  purchaser,  as  he  has  authonty  to  describe  he 
property,  and  to  state  any  fact  or  circumstance  winch  affects  the 
so  as  to  bind  the  vendor,  if  he  makes  a  false  statement  as  to 
[h  description  or  value  (though  not  instructed  so  to  do)  winch  the 
purchaser  is  led  to  believe,  and  upon  which  he  relies,  the  vendor 
cannot  recover  in  an  action  for  specific  performance  (a). 

A  party  obtaining  an  agreement  by  a  partial  misrepresentation  is 
not  entitled  to  a  specific  performance  on  waiving  the  part  affected  by 
the  misrepresentation,  as  the  effect  of  partial  misrepresentation  is  not 
to  alter  or  modify  the  agreement  pro  tanto,  but  to  destroy  it  entirely 
and  to  operate  as  a  personal  bar  to  the  person  who  has  practised  it  (6). 
'  Not  only  where  there  has  been  actual  misrepresentation,  but  also 
where  there  has  been  a  suppression  of  the  truth,  specific  performance 

will  not  be  decreed  (c).  . 

But  the  mere  suppression  of  acts  having  been  done  by  the  plaintiff 
when  the  defendant  must  have  known  that  they  were  done  by  some- 
body is  not  a  sufficient  reason  for  refusing  specific  performance  (d). 
There  the  plaintiff  had  worked  the  coal  under  his  estate,  but 
abandoned  it  as  unprofitable.  Twenty  years  afterwards  the  defendant 
cleared  the  pit  and  examined  the  coal  in  the  shaft  with  other  persons, 
and  subsequently  contracted  for  a  lease.  The  colliery  turned  out  to 
be  worthless.  It  was  held  by  Romilly,  M.R,  that  the  defendant 
could  not  resist  a  specific  performance,  on  the  ground  of  the  plaintiff 
not  having  communicated  the  fact  of  his  having  worked  the  mine  and 
found  it  unprofitable. 

In  the  absence  of  fraud  or  undue  advantage,  specific  performance 
would  not  be  refused  merely  because  the  price  was  inadequate  (e), 
except  in  the  case  of  the  sales  of  reversionary  interests  (/)  before 
the  Sales  of  Reversions  Act  (g).  Henceforth,  probably,  every  such 
sale  ought,  primd  facie,  to  be  enforced  (h). 

,   ,  *r   n  MillPT   22  C   D   194.       James,  7  Ha.  410  ;  Denny  v.  Hancock, 

g  ^ZI^l  ;  Wh.  1  6  Cn.  1  ;  Brewer  .  Brown,  ,8  C.  D. 
J.  ft  W.  112,  120 ;  Cadman  ,.  Horner,      m     ^^  ^  ^  ^  R  ^ 

18  U)  Se'e    Young    •.    Clerk,    Pr.    Ch.  (e)  StillweU ,.  Wilkins,  23  RE  56, 

{)  ? ia  t    /,    A^twick  1  Si  89-  Jac.  280 ;  Abbott  v.  Sworder,  4  D.  G. 

538;  Maddefordr.  AustwicK,  idi.  o»,  »                         nRao\  907 

o  jt       ii  v     v>fi  .  1WS_  &  Sm.  448,  Fry,  ».  r.  (189JJ  Mi. 

SSTli^ rtV«™  (/)  PWforf    ..    P.,    4    Ha.    546. 

G    M .ft  a.    103,    and  Shirley   „.  See  vol.  1,  p.  289  and  note 

£JL     1  Bro    Ch.  440  ;  BaBComhe  (?)  31  &  i  2  Tie*,  c.  4,  vol.  1,  p.  318. 

f  Bec^ith    a'  EC,   100 ;'    Lucas   ,.  <*)  See  Fry,  S.  P.  (.893)  p.  213. 
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Specific  performance,  however,  being  discretionary  (a),  a  contract  will 
not  be  enforced  where  it  would  subject  a  person  to  great  hardship, 
but  the  plaintiff  will  be  left  to  obtain  damages,  which  might,  under 
the  circumstances,  be  very  small  (b). 

In  general,  in  order  that  hardship  may  be  a  sufficient  defence 
against  specific  performance,  it  ought  to  be  proved  that  it  existed 
at  the  date  of  the  contract  (c)  ;  mere  ignorance,  however,  of  the 
nature  of  the  property,  which  turns  out  to  be  worthless  for  the  pur- 
pose for  which  it  was  sought,  will  not  be  such  a  hardship  as  will 
prevent  the  specific  performance  of  a  contract  respecting  it.  As,  for 
instance,  where  a  person  contracts  to  take  a  lease  of  an  abandoned 
colliery  which  turns  out  to  be  worthless  (d).  Nor  will  a  person 
upon  the  ground  of  hardship  be  able  to  resist  specific  performance 
who  has  purchased  propert}7  merely  as  agent  for  an  undisclosed 
principal  (e). 

So  where  the  defendant  agreed  to  take  from  the  plaintiff  a  lease 
of  an  unfinished  house,  containing  covenants  on  the  part  of  the 
defendant  to  repair  and  keep  in  repair,  and  the  plaintiff  agreed  to 
finish  the  house.  Romilly,  M.R.,  refused  to  compel  the  defendant 
to  take  the  lease,  upon  the  ground  that  the  house  had  been  finished 
in  such  a  defective  manner  as  to  make  it  unreasonable  so  to  do  (/). 

Upon  the  same  principle,  a  decree  will  not  be  made  for  specific 
performance  of  an  agreement  of  which  the  consequence  would  be  a 
forfeiture  (g). 

But  when  a  defendant  sets  up  the  consequences  of  forfeiture  as 
a  defence  to  a  bill  for  specific  performance,  the  Court  must  be  well 
satisfied  before  it  admits  the  validity  of  such  a  defence,  that  for- 
feiture will  follow  from  specific  performance  of  the  agreement,  and  it 
must  look  also  at  the  fact  by  whose  act  and  conduct  the  forfeiture 

(a)  Clowes  v.  Higginson,  12  B.  B.  230,  239 ;  Browne  v.  Coppinger,  4  Ir. 
284,  1  V.  &  B.  524.  Ch.  E,  72  ;    Williamson  v.  Wooton,  3 

(b)  "Wedgewood  v.  Adams,  6  B.  600  ;       Drew.  210. 

8  B.  103  ;  Paine  v.  Brown,  cited  2  V.  (c)  Webb  v.  London  and  Portsmouth 

307  ;  Pope  v.  Harris,  cited  Lofft,  791;  Eailway  Co.,  9  Ha.  129. 

Howell  v.  George,  1  Madg.  1  ;  White's  (d)  Haywood  v.  Cope,  25  B.  140. 

Case,  3  Swans.  108,  n. ;  Coote  v.  C,  1  (e)  Saxon  v.  Blake,  29  B.  438  ;  and 

Sauss.    &   Scul.   393  ;     Kimberley    v.  see  Chadwick  v.  Maden,  9  Ha.  188. 

Jennings,  6  Si.  340  ;    Talbot  v.  Ford,  (/)  Tildesley  v.  Clarkson,  30  B.  419. 

13    Si.     173;     Eyan     v.     Daniell,    1  See  and  consider  Oxford  v.  Provand,  2 

Y.  C.  C.  C.  60 ;  Webb  v.  The  Direct  L.  E.  P.  C.  135. 

London  and  Portsmouth  Eailway  Co.,  (g)  Faine  v.  Brown,  2  V.  307,  cited; 

1  De  G.  M.  &  G.   521;    9  Ha.   129;  Peacock  v.  Penson,  11  B.  355. 

Watson  v.  Marston,  4  De  G.  M.  &  G. 
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would  be  occasioned.  The  Court  will  not  permit  a  defendant  to  put 
himself  in  such  a  position  as  that  his  performance  of  his  agreement 
shall  create  a  forfeiture,  and  then  to  turn  round  and  say  that  the 
plaintiff  shall  not  have  a  specific  performance  of  the  agreement, 
because  the  defendant  has  by  his  own  act  enabled  the  landlord  to 
enter,  upon  the  agreement  being  performed  (a). 

So'  a  purchaser  cannot   be    compelled    to  take    a   lease  when  a 
forfeiture  may   be    incurred  by  reason   of  a  continuing   breach    of 

covenant  (b). 

Nor  will  specific  performance  be  decreed  where  there  is  uncer- 
tainty (c),  or  a  mistake  as  to  what  forms  the  subject-matter  of 
the  contract  (d).  Secus,  where,  if  although  the  description  of  the 
property  sold  be  general,  parol  evidence  can  be  produced  to  show 
what  was  intended  (e).  Where  a  person  purchases  an  estate  at  an 
auction,  under  a  mistake  as  to  the  lot  put  up,  he  would  not  be  com- 
pelled to  complete  his  contract  (/).  So  where,  at  the  time  of  the 
sale  of  a  sum  of  money  as  a  reversionary  interest,  neither  of  the 
parties  were  aware  that  it  had  fallen  into  possession  by  the  death  of 
the  tenant  for  life,  Langdale,  M.R,  held,  that  as  both  of  the  parties 
had  entered  into  the  contract  under  a  common  mistake,  it  would  be 
manifestly  unjust  to  enforce  it  as  it  stood  (g).  So,  when  a  vendor, 
believing  by  mistake  that  he  had  given  the  auctioneer  a  discretion  to 
sell,  but°not  to  let  the  property  go  under  a  reasonable  sum,  and  in 
consequence  of  such  belief  told  a  friend  not  to  bid  for  him,  and  the 
property  sold  for  a  less  sum  than  he  intended  to  accept,  specific  per- 
formance was  refused  (It). 

(a)  Helling  v.  Lumley,  3  De  G.  &  J.  (d)  See  Harnett  v.  Yielding.  2  Sch. 
463  498,  499  ;  Lewis  v.  Bond,  18  B.  85.       &  L.  549,  554  ;  Neap  v.  Abbott,  C.  P. 

(b)  Lewis  v.  Bond,  18  B.  87;  Coop.  333;  Butter  worth  v.  Walker,  13 
Gregory  v.  Wilson,  9  Ha.  683;  Hill  v.  W.  E.  168;  Be  Tottenham's  Estate, 
Barclay  18  V.  56  ;  Nunn  v.  Trnscott,  15  Ir.  Ch.  E.  308  ;  Hood  v.  Oglander, 
3  De  G.  &  Sm.  304  ;  cf.  mite  v.  Hay,  34  L.  J.  (N.  S.)  Ch.  528  ;  Denny  v. 
72  L  T  981  Hancock.  6  Ch.  1  ;  Bray  v.  Bnggs,  26 
'V  Swaisland  v.  Dearsley,  29  B.  L.  T.  (N.  S.)  SIT,  20  W.  E.  962; 
430-  Tillett  v.  The  Charing  Cross  Brewer  v.  Brown,  28  C.  D.  309. 
Bridge  Company,  26  B.  419  ;  Morrison  (e)  Ogilvie  v.  Foljambe,  3  Mer.  53  ; 
,.  Barrow  1  De  G.  F.  &  J.  633;  Bleakley  v.  Smith,  11  Si.  150;  Shard- 
Taylor  v.  Partington,  7  De  G.  M.  &  low  v.  Cotterell,  20  C.  D.  90;  reversing 
G.    328  ;    Price  v.    Salusbury,    32   B.  S.  C,  IS  C.  D.  280. 

446,  32  L.  J.  (N.  S.)  Ch.  441 ;  Pearce  (/)  Malinsv.  Freeman,  2  Keen,  25. 

v  Watts,  20  Eq.  492  ;  Plant  v.  Bourne,  (g)  Colyer  v.  Clay,  7  B.  188. 

(1897)  W.  N.  40.  (*)  ^y  ••  Wells,  30  B.  220. 
W.  &  T—  VOL.  II.  34 
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So  where  a  vendor  offered  to  sell  an  estate  for  1,100?.,  a  sum  he 
had  arrived  at  by  a  wrong  addition,  instead  of  2,100/.,  the  Court 
refused  the  purchaser  specific  performance,  and  dismissed  his  bill 
without  costs  (a). 

So  specific  performance  will  not  be  decreed  when  from  the  circum- 
stances it  is  doubtful  whether  the  party  meant  to  contract  to  the 
extent  that  he  is  sought  to  be  charged  (b),  or  if  the  parties  cannot 
be  put  into  the  condition  for  which  they  stipulated  when  the  agree- 
ment was  entered  into  (c). 

Surprise  is  a  ground  upon  which  specific  performance  may  be 
refused  (d).  In  Twining  v.  Morrice  (e),  the  vendor's  agent  bid,  and 
purchased  the  property  for  the  plaintiff,  but  specific  performance  was 
refused  by  Lord  Kenyan,  as  the  transaction  was  a  surprise  upon 
third  parties  ;  for  it  might  appear  to  the  persons  present  as  a  bidding 
for  the  vendor,  and  as  that  might  damage  the  sale,  it  proved  such  an 
impediment  to  specific  performance,  that  the  party  should  be  left  to 
law(/). 

And  although  the  mere  improvidence  of  a  contract  is  ordinarily  no 
sufficient  defence  against  proceedings  for  specific  performance  ((/), 
the  omission  by  an  agent  of  all  usual  specific  stipulations  in  favour 
of  his  principal  may  be  so  (h). 

Where,  moreover,  mere  instructions  are  given  to  an  agent  to  find  a 
purchaser  for  landed  property,  he  not  being  instructed  as  to  the 
conditions  to  be  inserted  in  the  contract  as  to  title,  he  will  not  be 
considered  as  authorised  to  sign  a  contract  on  the  part  of  the  vendor, 
and  if  he  enters  into  a  contract  to  sell,  specific  performance  thereof 
will  be  refused  (i). 

So,  likewise,  where  one  of  two  executors  erroneously  believing  that 

(a)  Webster   v.    Cecil,    30    B.    62;       1  D.  &  C.  405,  3  Bligh  (N.  S.)  237. 
Tamplin   v.   James,    15    C.    D.    221 ;  («)  2  Bro.  Ch.  326. 

Cochrane  v.  Willis,  1  Ch.   58;  but  see  (/)  See  6  V.  338,  10  V.  313;  and 

Griffiths  v.  Jones,  15  Eq.  279,  where  Pym  v.   Blackburn,  3  Y.   34  ;  Mason 

the  Court  refused  to  open  the  biddings  v.  Armitage,  13  V.  25  ;  Hilh>.  Buckley, 

in  such  a  case.  17  Y.  394. 

(b)  Per  Lord  Eedesdale,  in  Harnett  (g)  Sullivan  v.  Jacob,  1  Moll.  472, 
v.  Yielding,  2  Sch.   &  L.  554,  and  see  477. 

Lehmann  v.  M' Arthur,  3  Ch.  496.  (h)  Helsham   v.    Langley,    1    Y.    & 

(c)  Re  The  Mercantile  and  Exchange  C.  C.  C.  175;  YvTiite  v.  Cuddon,  8  CI. 
Bank,  12  Eq.  268.  &  Fin.  766 ;  Dawson  v.  Brinckman,  3 

(d)  Willan  v.  W.,  16  Y.  72,  19  Y.  De  G.  &  Sin.  376;  Manser  v.  Back,  6 
590,  2  Dow,  275 ;  Magrane  v.   Arch-  Ha.  443. 

bold,  Dow,  107;  Blakeneyr.Baggott,  (i)  Hamer  v.  Sharp,  19  Eq.  108. 
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he  was  acting  with  the  authority  of  the  other,  «"*«***•  ""  a 

affirming  the  decision  of  Page-  Wood-,  v    ^-, 

not  enforce  a  specific  performance  of  the  contact >> 

public   policy  (c),   or   would   involve  a  breach   o    W  M, 
ltmXKel":r^t  the  persons  or  company  in 

^it^x^j0^  *  -r  ;;.dti 

M,h  he  is  not  lawfully  authorised  to  do,  otherwise  he  would  be 
«  td  VI  net  'Lion  It  damages  at  the  suit  of  the  person  injured 
h. «„ch  act  •  and  therefore,  if  proceedings  be  taken  tor  a  specmc 
«rfo  mance  of  an  agreement  entered  into  by  a  man  who  appears  to 
Tav  a  brtitle,  he  is  not  compellable  to  execute ,  U n n  e .  * ,e  p: ar* 
seeking  performance  is  willing  to  accept  such  tatle  as  he  can  ive^ 
and  hit  only  in  cases  where  an  injury  would  be  sustained  by  he 
"rty  plaintiff,  in  case  he  were  not  to  get  such  an  execution  of  the 
agreement  as  the  defendant  can  give  (fc).  insiders 

=Nor  will  a  contract  be  enforced  where,  though .the Co art    01  side 
the  title  «ood,  yet  considers  it  sufficiently  doubtful,  that  it  might 
reasonably0  giv/rise   to   litigation   at   a  future  time   between    the 

M  Sneesby  ,  Thome,  t  Be  «.  M.      -~  ^  ^ 

&  G-  391                      m       7    v     470-  M   &  G.  115 ;  Maw  w.  Topham,  19  B. 

(6)    Thomson     v.     T.,     /     V.    4(0,  m.  <x  vx.         ,                               .      377  . 

Knowles    *    Haughton,    11    V.    168;  576;    Law    „.   TJrlwm,    16    Sx.    377 

Ewmg  ,.  Osbaldiston,  2  My.  &  0.  53,  Eede  v.  Oakes,       DeG.  J.  AB^oOo, 

85;    Won   and  Brighton    Railway  and Lthe  remarks  thereon  .m  Mo  ns  , 

Co.     v.   London    and    South-Western  Debenham    2C     D. 

Railway  Co.,  4  De  G.  &  J.  389  ;  hut  Sheard,  o  C.  D.  19. 

^ctuwaj        ,  Willmott  v.  Barber,  1  o  o.  JJ.  Jo. 

bpp  Aubin  v    Holt,   2  Ray  &  J.  bb  \?)   vvumiutt                   > 

see  audih  v.  nu   ,            j  Sneesbv  i>.  Thome,  7  De  G.  M. 

Carolanr.  Brabazon,  3  Jo.  &  Lat.  200.  U )  oneesuj 

(c)  Cooth  v.  Jackson,  6  V.  12,  30.  &  G.  399.                           wMtern  Rail- 

i)  Mortlake  •.  Buller,  10  V.  292;  (</)  Flanagan  v  Great  Western  Raxl 

Ord  v.  Noel,  5  Madd.  438;  Bridger  v.  way  Co.,  7  Eq.  llb-                               & 

Rice,  1  J.  ft  W.74;  Turner  ».  Harvey,  (l)  Harnett  r.  Yielding       MuJ 

Jac.  169  ;  Neal  ,  Mackenzie,  1  Keen,  L.  ^awrenson  •^^JL^ 

474 ;  Wood  ..  Richardson,  4  B.       4  ;  ft  L.  19      f^ooi  v.  Penson,  11 

Thompson  v.  Blackstone,  6   B.    4-0,  *****D-*      '      „     ,    „i  B  420 

Bellringer   v.   Blagrave,    1    De  G.  &  B.  3oo  ;  Howe  v.  Hunt,  31  B.  4-0. 
Sin.  63;  The  Shrewsbury  and  Binning- 
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purchasers,  and  persons  not  bound  by  the  decree  of  the  Court  in  the 
suit  for  specific  performance  (a).  Aud  to  force  a  title  upon  a 
purchaser,  the  opinion  of  the  Court  must  be  so  clear  that  it  does  not 
apprehend  that  another  Judge  would  form  a  different  opinion  (b). 

And  where  a  contract  for  a  purchase  is  entered  into,  subject  to 
the  approval  of  the  title,  by  a  specified  person,  as  for  instance  the 
purchaser's  solicitor,  in  the  absence  of  bad  faith  or  unreasonable 
conduct,  his  opinion  will  be  conclusive  as  to  the  goodness  of  the  title 
shown,  and  specific  performance  will  not  be  decreed  in  opposition 
thereto  (e). 

Upon  the  same  principle  specific  performance  will  not  be  decreed 
of  the  contract  for  the  purchase  of  a  lease,  where  from  pending  and 
threatened  litigation,  it  is  impossible  to  ascertain  to  whom  the 
ground-rent  is  payable,  and  the  purchaser  must  be  involved  in  imme- 
diate litigation  (d). 

Where  however  there  is  a  condition,  that  the  last  receipt  of  rent 
shall  be  conclusive  evidence  that  all  covenants  have  been  performed, 
or  the  breaches  thereof  waived  up  to  the  time  of  the  completion  of 
the  purchase,  the  purchaser  is  bound  by  his  agreement,  to  assume 
that  the  covenants  have  been  kept  or  the  breaches  so  condoned  as 
not  to  affect  the  title  (e).  But  a  vendor  who  has  committed  a  wilful 
breach  of  the  covenant  after  the  contract,  cannot  avail  himself  of  the 
condition  (/ ). 

Nor  will  specific  performance  be  decreed  of  a  contract  which  it  is 
impossible  to  perform  (g),  or  the  material  terms  whereof  the  Court 
has  it  not  in  its  power  to  enforce  (h ). 

And,  as  a  general  rule,  all  agreements  must  be  considered  as 
entire.  And,  generally  speaking,  the  consideration  for  the  perfor- 
mance of  the  whole  and  each  part  of  an  agreement  by  one  party  to 
it,  is  the  performance  of  the  whole  of  it  by  the  other,  and  if  the 
Court  is  not  in  a  position  to  compel   the  plaintiff,  who  comes  for 

(a)  Parkin  v.  Thorold,  16  B.  67.  7  App.  Cas.  19. 

(ft)  Sogers  v.  Waterhouse,   4  Drew.  (/)  Howell  v.  Knightley,  21  B.  331. 

329.      And  see  cases   collected,   Dart  (g)  Green  v.  Smith,  1  Atk.  573. 

(1888),  p.  1272,  n.  ;  Dowson   v.  Solo-  (h)  Waring  v.  Manchester,  Sheffield, 

mon,    1    Drew.  &   Sm.    1  ;    Collier  v.  and  Lincolnshire  Eailway  Co.,  7  Ha. 

M'Bean,  1  Ch.  81.  492.     See  also  Downs  v.  Collins,  6  Ha. 

(c)  Hudson  v.  Buck,  7  C.  D.  683.  437  ;    South  Wales    Eailway   Co.    v. 

{d)  Pegler  v.  White,  33  B.  403.  Wythes,  5  De  G.  M.  &  G.  880 ;  Ford 

(e)  BuU    v.  Hutchens,    32  B.   615;  v.  Stuart,  15  B.  493  ;  Counter  v.  Mac- 

Lawrie  v.  Lees,  14  C.  D.249,  257,  258 ;  pherson,  5  Moo.  P.  C.  C.  83. 
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specific  performance,  to  perform  the  whole  o(  it  on  his  part,  tho 
Court  will  not  compel  the  defendant  to  perform  his  part,  or  anv  of 
the  agreement  (a). 

Where  property  is  sold  in  one  lot,  the  contract  will  generall}  be 
considered  indivisible,  and  specific  performance  of  a  pari  thereof  to 
which  only  a  good  title  could  be  made  will  be  refused  {(>). 

Where,  however,  property  is  sold  in  separate  lots,  a  vendor  in  the 
absence  of  special  circumstances  can  compel  the  purchaser  of  two  or 
more  lots  to  complete  the  purchase  of  one  Lot,  although  lie  may  be 
unable  to  make  out  the  title  to  the  other  lots  (c). 

The  fact  that  different  prices  are  fixed  upon  different  parts  of  the 
property  comprised  in  a  contract  for  sale  will  not  of  itself  make  the 
contract  divisible  (d). 

Where,  however,  an  agreement  is  divisible,  that  is  to  say,  it  is  so 
worded  as  to  constitute  two  or  more  separate  agreements,  specific 
performance  may  be  decreed  of  one  of  such  separate  agreements, 
although  the  party  seeking  specific  performance  has  cot,  and 
possibly  never  will,  perform  the  rest  of  the  whole  agreement. 
And  the  assignee  of  the  whole  agreement  is  entitled  to  the  same 
relief  (e). 

Mutuality. — With  regard  to  want  of  mutuality  in  the  contract,  as 
a  defence  to  specific  performance,  the  doctrine  is  stated  thus  :  Where 
from  personal  incapacity  to  contract,  or  the  nature  of  the  contract,  or 
any  other  cause,  the  contract  is  incapable  of  being  enforced  against 
one  pai'ty,  that  party  is  equally  incapable  of  enforcing  it  against  the 
other  (/). 

The  Court  acts  upon  the  ground  that  if  the  remedy  exists  at  all  if 


(«)  Per  Mellish,  L.J.,  in  Wilkinson  Buckmaster  v.  Earrop,  7  V.  .'Ml  ;  S.  0., 

v.   Clements,    8    Ch.    110;     and    see  13  V.  456. 

Blackett  v.  Bates,  1  Ch.  117;  Gervais  [d)  Crosse  v.  Lawrence,  9  Ha.  462  ; 

v.  Edwards,  2  Dr.  &  War.  80 ;  Balls  v.  Crosse  v.  Keene,  9  Ha.  469;  and  see 

Croll,  2  Ph.  60 ;  Firth  v.  Eidley,  33  B.  Richardson  v.  Smith,  5  ( !h.  648. 

516;  Kernot   v.   Potter,  3  Do  G.  P.  &  [e]    Wilkinson  v.  Genu  a1  ,  8  I  !h.  96. 

J.  459;    Merchants'  Trading  Co.    v.  See    also  Odessa   Tramways    Co.    v, 

Banner,  12  Eq.  23.  Mendel,  3  C.  D.  243. 

(b)  Eoff'ey  v.  Shallcross,  4  Madd.  [/)  See  Fry  on  Specific  Performance 
227;  and  see  Dalby  v.  Pullen,  3  Si.  (1892),  p.215,citing  Flight  v.  Bolland, 
29;  Price  r.  Griffith,  1  De  G.  M.  &  G.  4  Russ.  298;  Clayton  v.  Ashton,  9 
80,  85.  Yin.  Afcr.  393;  Avery  v.  Griffin,  6  Bq. 

(c)  Chambers  v.  Griffiths,  1  Esp.  606 ;  Vansittart  v.  V.,  4  Kay  &  J.  62 ; 
150;  Casamajor  v.  Strode,  2  My.  &  JL  arid  see  Addison,  '  ;  92) 
724;.  Lewin  v.   Guest,    1    Russ.    325;  p.  13. 
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ought  to  be  mutual  and  reciprocal  as  well  for  the  vendor  as  the 
purchaser  (a). 

The  mutuality  is  to  be  judged  of  at  the  time  the  contract  was 
entered  into,  so  that  although  the  defendant  may  by  subsequent 
conduct  have  lost  his  right  against  the  plaintiff,  the  right  of  the 
latter  will  not  be  affected  thereby  (6). 

In  Wylson  v.  Dunn  (c),  Kekewich,  J.,  said  the  doctrine  was  a 
technical  one  but  founded  on  common  sense,  and  simply  amounting 
to  this,  that  one  party  to  a  bargain  should  not  be  held  bound  to  that 
bargain  when  he  could  not  enforce  it  against  the  other.  In  the  case 
before  him,  the  plaintiff,  in  effect,  said  to  the  defendant,  "  We  have 
not  got  this  land ;  you  know  it  belongs  to  W.  £L,  but  if  you  will 
agree  to  buy  from  us  half  an  acre  for  £350  we  will  purchase  the 
whole,"  see  p.  577  of  the  Report.  That,  so  far,  was  a  case  of  non- 
mutuality  and  could  not  be  enforced  on  either  side.  But  the 
defendant  having  agreed  to  this,  and  the  plaintiff  having  subsequently 
got  a  contract  which  he  could  enforce  against  the  owuer  of  the  land, 
he  become  entitled  to  enforce  it  against  the  defendant,  Dunn  (d). 

There  are  many  exceptions  to  the  rule  as  stated.  Where,  for 
instance,  a  vendor  has  not  substantially  all  the  interest  he  has 
contracted  to  sell,  he  cannot  enforce  his  contract  against  the 
purchaser,  but  the  purchaser  can  insist  upon  having  all  the  vendor 
can  convey,  with  compensation  for  the  difference  (e). 

So  a  contract  which  by  the  Statute  of  Frauds  does  not  require  to 
be  signed  by  both  parties  may  be  enforced  by  the  one  who  has  not 
signed  it  (/),  and  a  contract  contaiued  in  a  unilateral  instrument, 
such  as  a  deed  pole,  may  be  enforced  (g).  It  must  be  remembered 
that  since  the  Judicature  Act,  damages  may  now  be  claimed  in  the 
alternative  in  an  action  for  specific  performance  :  see  p.  448,  ante  ; 
so  that  an  action  could  not  now,  as  formerly,  be  dismissed  for  want 
of  mutuality,  leaving  the  plaintiff  to  bring  his  action  for  damages  (h). 

(a)  Story,  Eq.  Jurisprudence  (1892),  (d)  See  also  Lee  v.  Soames,  36  W.  E. 

s.  723,  p.  480,  citing  Withy  v.  Cottle,  884;  Bolton  v.  Lambert,  41  CD.,  p.  300. 

1  Sim.  &  Stu.  174 ;  Forrest  v.  Elwes,  (e)  Halsey  v.  Grant,   13  V.  73,    77, 

4  E.  E.  269,  4  V.  497 ;    cf .  Blyth  v.  9  E.  E.  143 ;  Cleaton  v.  Gower,  Finch, 

Carpenter,  2  Eq.  501.  164;     Dyer  v.  Hargrave,   10  V.  506, 

(ft)    Fry   on    Specific    Performance  8  E.  E.   36;  Fry,  S.  P.  (1892),  1257  ; 

(1892),    p.  217,  citing  South-Eastern  Pollock,  Contract  (1894),  519. 

Eailway   Co.    v.  Knott,   10   Ha.  122;  (/)  Fry,  S.  P.  (1892),  pp.  220,  242. 

Hawkes  v.  Eastern- Counties  Eailway  (g)  Ibid. 

Co.,  5  H.  L.   C.  331.     See  Bolton  v.  (h)  See  Lawrenson  v.  Butler,  1  Sch. 

Lambert,  41  C.  D.,  p.  300.  &  Lef.  13  ;  Harnett  v.  Yielding,  2  lb. 

(c)  34  C.  D.,  p.  576.  549  ;  cited  Fry,  S.  P.  (1892),  p.  222. 


SURETIES. 


DERING   v.   EARL   OF   WINCHELSEA. 

1787.     1  Cox,  318  ;    1  E.  E.  41  (a). 


Contribution   between   Co-sureties. 

The  doctrine  of  contribution  amongst  sureties  is  not  founded  in 
contract,  but  is  the  result  of  general  equity,  on  the  ground  of  equality 
of  burthen  and  benefit.  Therefore,  where  three  sureties  are  bound  by 
different  instruments,  but  for  the  same  principal  and  the  same  engage- 
ment, they  shall  contribute. 

Thomas  Dering,  Esq.,  having  been  appointed  collector  of  some  of 
the  duties  belonging  to  the  customs,  it  became  necessary,  upon  such 
appointment,  for  him  to  enter  into  bonds  to  the  Crown  with  three 
securities  for  the  due  performance  of  this  office.  Sir  Edward  Dering 
his  brother,  the  Earl  of  Winchelsea,  and  Sir  John  Rous  having 
agreed  to  become  sureties  for  him,  a  joint  and  several  bond  was 
executed  by  Thomas  Dering  and  Sir  Edward  Dering  to  the  Crown 
in  the  penalty  of  4,0001.  ;  another  joint  and  several  bond  by  Thomas 
Dering  and  the  Earl  of  Winchelsea,  and  a  third  by  Thomas  Dering 
and  Sir  John  Rous,  in  the  same  penalty  of  4,000£.  ;  all  conditioned 
alike  for  the  due  performance  of  Thomas  Dering's  duty  as  collector. 
Mr.  Dering  being  in  arrear  to  the  Crown  to  the  amount  of  3,883Z.  14s., 
the  Crown  put  the  first  bond  in  suit  against  Sir  Edward  Dering, 
and  judgment  was  obtained  thereon  for  that  sum;  whereupon  Sir 
Edward  filed  this  bill  against  the  Earl  of  Winchelsea  and  Sir  John 
Rous,  claiming  from  them  a  contribution  towards  the  sum  so  recovered 
against  him. 

The  cause  had  been  argued  at  length  in  Michaelmas  Term  last, 
and  now  stood  for  judgment. 

(a)  Eeported  also  in  2  Bos.  &  P.  with  the  Earl  of  Winchelsea,  see  note 
270,  which  report  shows  that  Sir  John  to  the  Index  of  Cases  to  E.  E.,  p.  126. 
Eous  and  the  A.-G.  were  defendants 
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Lord  Chief  Baron  Eyre. — This  bill  is  brought  by  one  surety 
against  his  two  co-sureties,  under  the  circumstances  (above-men- 
tioned). Mr.  Dering's  appointment,  the  three  bonds,  and  the 
judgment  against  the  plaintiff,  are  in  proof  in  the  cause ;  the 
original  balance  due,  and  the  present  state  of  it,  are  admitted. 

The  demand  is  resisted  on  two  grounds  :  first,  that  there  is  no 
foundation  for  the  demand  in  the  nature  of  the  contract ;  and, 
secondly,  that  the  conduct  of  Sir  Edward  Dering  has  been  such  as 
to  disable  him  from  claiming  the  benefit  of  the  contract,  though  it 
did  otherwise  exist.  There  is  also  a  formal  objection,  which  I  shall 
take  notice  of  hereafter. 

I  shall  consider  the  second  ground  of  objection  first,  in  order  to 
lay  it  out  of  the  case.  The  misconduct  imputed  to  Sir  Edward  is, 
that  he  encouraged  his  brother  in  gaming  and  other  irregularities  ; 
that  he  knew  his  brother  had  no  fortune  of  his  own,  and  must 
necessarily  be  making  use  of  the  public  money  ;  and  that  Sir 
Edward  was  privy  to  his  brother's  breaking  the  orders  of  the  Lords 
of  the  Treasury,  to  keep  the  money  in  a  particular  box,  and  in  a 
particular  manner,  &c.  This  may  all  be  true,  and  such  a  represen- 
tation of  Sir  Edward's  conduct  certainly  places  him  in  a  bad  point  of 
view ;  and  perhaps  it  is  not  a  very  decorous  proceeding  in  Sir 
Edward  to  come  into  this  Court  under  these  circumstances.  He 
might  possibly  have  involved  his  brother  in  some  measure,  but  yet 
it  is  not  made  out  to  the  satisfaction  of  the  Court  that  these  facts 
will  constitute  a  defence.  It  is  argued  that  the  author  of  the  loss 
shall  not  have  the  benefit  of  a  contribution  ;  but  no  cases  have  been 
cited  to  this  point,  nor  any  principle  which  applies  to  this  case.  It 
is  not  laying  down  any  principle  to  say,  that  his  ill  conduct  dis- 
ables him  from  having  any  relief  in  this  Court.  If  this  can  be  founded 
on  any  principle,  it  must  be  that  a  man  must  come  into  a  court  of 
equity  with  clean  hands :  but  when  this  is  said  it  does  not  mean  a 
general  depravity;  it  must  have  an  immediate  and  necessary  rela- 
tion to  the  equity  sued  for  ;  it  must  be  a  depravity  in  a  legal,  as 
well  as  in  a  moral  sense.  In  a  moral  sense,  the  companion,  and 
perhaps,  the  conductor  of  Mr.  Dering,  may  be  said  to  be  the  author 
of  the  loss,  but,  to  legal  purposes,  Mr.  Dering  himself  is  the  author 
of  it ;  and  if  the  evil  example  of  Sir  Edward  led  him  on,  this  is  not 
what  the  Court  can  take  cognizance  of.  Cases,  indeed,  might  be 
put,  in    which  the  proposition  would  be  true.       If  a  contribution 


CONTRIBUTION    BETWEEN    CO-SURETIES    AND    OTHERS.     537 


Dering  v.  Earl  of  Winchelsea. 
were  demanded  from  a  ship  and  cargo  for  goods  thrown  overboard 
to  save  the  ship,  if  the  plaintiff  had  actually  bored  a  hole  in  the 
ship,  he  would  in  that  case  be  certainly  the  author  of  the  loss,  and 
would  not  be  entitled  to  any  contribution.  But  speaking  of  the 
author  of  the  loss  is  a  mere  figure  of  speech,  as  applied  to  Sir 
Edward  Dering  in  this  case.  2 

The  real  point  is,  whether  a  contribution  can  be  demanded  between 
the  obligors  of  distinct  and  separate  obligations  under  the  circum- 
stances of  this  case.  It  is  admitted,  that,  if  there  had  been  only 
one  bond  in  which  the  three  sureties  had  joined  for  12,000£.,  there 
must  have  been  a  contribution  amongst  them  to  the  extent  of  any 
loss  sustained  :  but  it  is  said,  that  that  case  proceeds  on  the  con- 
tract and  privity  subsisting  amongst  the  sureties,  which  this  case 
excludes;  that  this  case  admits  of  the  supposition  that  the  three 
sureties  are  perfect  strangers  to  each  other,  and  each  of  them  might 
be  ignorant  of  the  other  sureties,  and  that  it  would  be  strange  to 
imply  any  contract  as  amongst  the  sureties  in  this  situation ;  that 
these  are  perfectly  distinct  undertakings  without  connexion  with  each 
other,  and  it  is  added,  that  the  contribution  can  never  be  eodem 
modo  as  in  the  three  joining  in  one  bond  for  12,000?..  ;  for  there,  if 
one  of  them  become  insolvent,  the  two  others  would  be  liable  to 
contribute  in  moieties  to  the  amount  of  6,000£.  each,  whereas  here 
it  is  impossible  to  make  them  contribute  beyond  the  penalty  of  the 
bond.  Mr.  Madocks  has  stated  what  is  decisive,  if  true,  that  nobody 
is  liable  to  contribute  who  does  not  appear  on  the  face  of  the  bond. 
If  this  means  only  that  there  is  no  contract,  then  it  comes  back  to  the 
question  whether  the  right  of  contribution  is  founded  on  contract. 

If  we  take  a  view  of  the  cases,  both  in  law  and  equity,  we  shall 
find  that  contribution  is  bottomed  and  fixed  on  general  principles 
of  justice,  and  does  not  spring  from  contract ;  though  contract  may 
qualify  it,  as  in  Swain  v.  Wall  (a).  In  the  register,  176  b,  there 
are  two  writs  of  contribution — one  inter  co-hceredes,  the  other  inter 
co-feoffatos  ;  these  are  founded  on  the  Statute  of  Marlbridge.  The 
great  object  of  the  statute  is,  to  protect  the  inheritance  from  more 
suits  than  are  necessary.  Though  contribution  is  a  part  of  the  pro- 
vision of  the  statute,  yet  in  Fitzherbei't  (6),  there  is  a  writ  of  contri- 
bution at  common  law  amongst  tenants   in   common,  as  for  a  mill 

(a)  1  Ch.  R.  149.  (6)  Fitz.  Nat.  Brev.,  p.  162. 
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falling  to  decay  (a).  In  the  same  page  Fitzherbert  takes  notice  of  con- 
tribution between  co-heirs  ami  co-feoffees  ;  ami  as  between  co-feoffees, 
he  supposes  there  shall  be  no  contribution  without  an  agreement, 
ami  the  words  of  the  writ  countenance  such  an  idea,  for  the  words 
are  "ex  eorwm  assensu ; *'  and  yet  this  seems  to  contravene  the 
express  provision  of  the  statute.  As  to  co-heirs,  the  statute  is 
express  ;  it  does  not  say  so  as  to  feoffees,  but  gives  contribution  in 
the  same  manner.  In  Sir  William  Harbert's  case  (6),  many  cases 
of  contribution  are  put  ;  and  the  reason  given  in  the  books  is.  that 
in  aquali  jure  the  law  requires  equality  :  one  shall  not  bear  the 
burthen  in  ease  of  the  rest  ;  ami  the  law  is  grounded  in  great  equity. 
Contract  is  never  mentioned.  Now,  the  doctrine  of  equality  operates 
more  effectually  in  this  Court  than  in  a  court  of  law.  The  difficulty 
in  Coke's  Cases  was,  how  to  make  them  contribute;  they  were  put  to 
their  auditd  querela  or  scire  facias.     In  equity  there  is  a  string  of 

-  5,  in  1  Eq.  Ca.  Abr.,  tit.  ••Contribution  and  Average."  Another 
ease  occurs  in  Eargr.  Law  Tracts  (c),  on  the  right  of  the  King  on 
the  prisage  o\  wine.  The  King  is  entitled  to  one  ton  before  the 
mast,  and  one  ton  behind  :  and  in  that  case  a  right  ot'  contribution 
accrues,  for  the  King  may  take  by  his  prerogative  any  two  tons  of 
wine  he  thinks  tit.  by  which  one  man  might  suffer  solely.  But  the 
contribution  is  given  ot  course  on  general  principles,  which  govern 
all  these  case-. 

Now,  to  come  to  the  particular  case  of  sureties.  It  is  clear  that 
one  surety  may  compel  a  contribution  from  another  towards  pay- 
ment of  a  debt  for  w  Inch  they  are  jointly  bound.  On  what  principle  ? 
Can  it  be  necessary  to  resort  to  the  circumstance  ot'  a  joint  bond? 
W  hat  if  they  are  jointly  and  severally  bound  I  What  difference  will 
it  make  if  they  are  severally  bound,  and  by  different  instruments, 
but  tor  the  sann  principal,  and  the  same  engagement  I  In  all  these 
cases  the  sureties  have  a  common  interest  and  a  common  burthen  ; 
they  are  joined  by  the  common  end  and  purpose  oi  their  several 
obligations  a-  much  as  if  they  were  joined  in  one  instrument,  with 
this  difference  only,  that  the  penalties  will  ascertain  the  proportion 
in  which  they  are  to  contribute:  whereas  if  they  had  joined  in  one 
bond,  it  must  have  depended  on  other  circumstances. 

Vide  Leigh  v.  Piekeson.  15  Q.  B.  (b)  3  Co.  11  b. 

P..  p.  68.  ]   P.  120. 
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J i j  this  ease,  the  three  sureties  arc  all  bound  that  Mr.  Dering 
shall  accountfor  the  moneys  he  receives.  This  is  a  common  burthen. 
All  the  bonds  are  forfeited  at  law  ami  in  this  Court,  as  far  as  the 
balance  due.  The  balance  might  have  been  so  great  as  to  have 
exhausted  all  the  penalties,  and  then  the  obligee  forces  them  all  to 
pay  ;  but  here  the  balance  is  something  less  than  one  of  the  penalties. 
Now,  who  ought  to  pay  this?  The  one  who  is  sued  must  pay  it  to 
the  Crown,  as  in  the  case  of  prisage;  but,  as  between  themselves, 
there  shall  be  a  contribution,  for  they  are  in  cequali  jv/re.  This 
principle  is  carried  a  great  way  where  they  are  joined  in  one  obliga- 
tion; for  if  one  should  pay  the  whole  12,000/.,  and  the  second  were 
insolvent,  the  third  shall  contribute  a  moiety,  though  he  certainly 
never  meant  to  be  liable  for  more  than  a  third.  This  circumstance, 
and  the  possibility  of  one  being  liable  for  the  whole,  if  the  other  two 
should  prove  insolvent,  suggested  the  mode  of  entering  into  separate 
bonds  ;  but  this  does  not  vary  the  reason  for  contribution,  lor  there 
is  the  same  principal  and  the  same  engagement  ;  all  are  equally 
liable  to  the  obligee  to  the  extent  of  the  penalty  of  the  bonds  when 
they  are  not  all  exhausted.  If,  in  the  common  case  of  a  joint  bond 
no  distinction  is  to  be  made,  why  shall  not  the  same  rule  govern 
here?  As  in  the  case  of  average  of  cargo  in  a  court  of  law,  qui 
sent  it  c<rui/ino<luin  <  ufi/re  debet  et  onus.  This  principle  has  a  direct 
application  here  ;  for  the  charging  one  surety  discharges  the  other, 
and  each  therefore  ought  to  contribute  to  the  onus.  In  questions  of 
average,  there  is  no  contract  or  privity  in  ordinary  cases  ;  but  it  is 
the  result  of  general  justice,  from  the  equality  of  burthen  and  benefit. 
Then  there  is  no  difficulty  or  absurdity  in  making  a  contribution 
take  place  in  this  case,  if  not  founded  on  contract,  nor  any  difficulty 
in  adjusting  the  proportions  in  which  they  are  to  contribute,  for  the 
penalties  will  necessarily  determine  this. 

The  objection  in  point  of  form,  which  I  before  mentioned,  is,  that 
the  bill  cannot  be  sustained,  inasmuch  as  it  has  not  charged  the  in- 
solvency of  the  principal  debtor,  and  that  such  a  charge  is  absolutely 
necessary.  As  a  question  of  form  it  ought  to  have  been  brought  on 
by  demurrer ;  but,  in  substance,  the  insolvency  of  Mr.  Dering  may 
be  collected  from  the  whole  proceedings,  which  strongly  imply  it ; 
for  the  plaintiff  appears  to  have  submitted  to  the  judgment,  and  the 
defendants  have  made  their  defence  on  other  grounds. 

On  the  whole,  therefore,  we  think  that  the  plaintiff  is  entitled  to 
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the  relief  he  prays,  and  declare  that  the  balance  due  from  Thomas 
Dering  being  admitted  on  all  hands  to  amount  to  the  sum  of 
3,883?,  14s.  Sit?.,  the  plaintiff,  Sir  Edward  Dering,  and  the  two 
defendants,  the  Earl  of  Winchelsea  and  Sir  John  Rous,  ought  to 
contribute  in  equal  shares  to  the  payment  of  that  sum,  and  direct 
that  the  plaintiff  and  defendants  do  pay  in  discharge  thereof,  each  of 
them,  the  sum  of  1,294?.  lis.  7cZ. ;  and  that  on  payment  thereof,  the 
Attorney-General  shall  acknowledge  satisfaction  on  the  record  of  the 
said  judgment,  and  that  the  two  bonds  entered  into  by  the  Earl  of 
Winchelsea  and  Sir  John  Rous  be  delivered  up  to  them  respectively. 
But  this  not  being  a  very  favourable  case  to  the  plaintiff,  and  the 
equity  he  asks  being  doubtful,  we  do  not  think  it  a  case  for  costs. 


XOTES. 

1.  Contribution  between  sureties. 

Eights  of  sureties,  inter  se,  p.  546. 

Guarantees,  p.  550. 

Statutes  of  Limitation,  p.  551. 

2.  Contribution  in  cases  of  a  common  liability,  p.  551. 

3.  Contribution  between  wrongdoers,  p.  552. 

4.  Bight  of  surety  to  securities  of  co-surety  and  creditor,  p.  554. 

Mercantile  Law  Amendment  Act,  s.  5,  p.  561. 

5.  Bight  of  surety  paying  debt,  to  stand  in  the  place  of  the  creditor  in  bank- 

ruptcy, p.  564. 
Proof  by  surety  against  co-surety,  p.  566. 

1.  Contribution  between  Sureties. 

"These  cases  of  .sureties  depend  upon  nice  distinctions  in  point 
of  fact  "  (a).  "  The  principle,"  observed  Lord  Redesdale,  "established 
in  the  case  of  Dering  v.  Lord  Winchelsea,  is  universal,  that  the 
right  and  duty  of  contribution  is  founded  in  doctrines  of  equity  ; 
it  does  not  depend  upon  contract.  If  several  persons  are  indebted, 
and  one  makes  the  payment,  the  creditor  is  bound  in  conscience, 
if  not  by  contract,  to  give  to  the  party  paying  the  debt  all  his 
remedies  against  the  other  debtors.  The  cases  of  average  in  equity 
rest  upon  the  same  principle.  It  would  be  against  equity  for  the 
creditor  to  exact  or  receive  payment  from  one,  and  to  permit,  or  by 
his  conduct  to  cause,  the  other  debtors  to  be  exempt  from  payment. 
He  is  bound,  seldom  by  contract,  but  always  in  conscience,  as  far  as 

(a)  Eldon,  C,  in  Coope  v.  Twynam,  1  T.  &  B.  p.  429,  24  E.  B.  89. 
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he  is  able,  to  put  the  party  paying  the  deepen  J-.  **. 

^t^/e^t  tf  to'case  (Zferfetf  v.  fttuft**.)  is  "that  as 
beuveen  -Slf  ties"  there  is  te  he  equality  of  the  burden  and  the 
T  IT  Whpr,  I  sav  equality  I  do  not  mean  necessarily  equality  in 
"plelol  Z  what  hL  heen  sometimes  called  proportionable 
1Z  The  ultimate  burden,  whatever  it  may  be,  is  as  between 
hit-sureties,  to  be  borne  by  them  in  proportion  to  the  shares  of 
the  debt  for  which  they  have  made  themselves  responsible     (6). 

The  right  "  is  a  personal  right,  and  the  remedy  a  persona  remedy 
and  the.-:  is  no  lien  for  the  amount  ef  the  moneys  inrespect  ofwh.ch 
the  ri^ht  to  contribution  arises  "  (c).  ,',_,-,, 

Thts  case  of  Dering  v.  Wmchdsea  was  decided  m  the  Exchequer 
?r,nr  of  equity  by  Lord  Chief  Baron  Eyre.  It  was  argued  by 
Lord  mo  Jol/qf  it  in  Craytkorne  v.  ***«« ,(<&  that 
"  tt  d  cided  that  whether  they  (the  sureties)  are  bound  by  severa 
instruments  or  not,  whether  the  fact  is  or  is  not  known,  whether  ti 
number  is  more  or  less,  the  principle  of  equity  operates  ....  the 
m         r    ,         .  •,    t-  atands  on  this :  that  all  sureties  are 

doctrine  of  contribution  ....  stanus  on 

equally  liable  to  the  creditor;  and  it  does  not  he  with  him   to  deter 
Xe  upon   whom  the  burden   shall  be   thrown   exclusively  j   that 
™:,ityPis  equity;  and  if  he  will  not  make  them  eontnbuto  equaU 
this  Court  will  finally,  by  some  arrangement,  secure  that  object    (e). 
The   surety's   equity  rests  upon   the  same   principle  as   that   ot 

ThSS'  is  not  dissimilar  to  that  of  substitution  or  subroga- 

tion  (g). 

(a*  Stirling  v.  Forrester,  3  Bli.  59 ;  Ir.  R.,p.  12. 

W  DU1UiJ&                       .  (n  per  _£>?/,  J.,  m  Steel  v.  Dixon, 

see  also  Craythorne  v.   Swinburne,  14  W  ^el   ^'      ' 

Y   160,  165,  169,  9  E.  E.  264  ;  May-  17  G.  D.,  p.  MO. 

L  ,.  Crickett,  2  Swans.    189,  192,  (c)  Per  Fry,  J.,  2fc  Leshe,  23  C.  D., 

19  E.  E.  57  ;  Spottiswood's  case,  6  De  p.  f>63. 

r    M   &  G   345   371,  375;  Wbiting  v.  (d)  Supra. 

Burt    6  Ob    342  ;  Be  Snowdon,   17  (.)  Gitedby  WrigM,  J    m ^ohners- 

C   D    44     Ward  ..National  Bank  of  hausen  *.  GuUick,  (18  93  2  Ob    p.  o21 

L.  U.  ii ,    vvctiu  t.  ,  n  p       ww™     0.,    m  Aldricb  v. 

New  Zealand,  8  App.  Cas.  7oo  ;  Earns-  (/)  ^  *<*£    ^                -      see 

kill  v.  Edwards,  31  C.  D.  100  ;  Wol-  Cooper,  8  V.  382   7  E.  E., p.  ^ 

v                w    fio  Tg  T  «41  •  Wol-  Duncan  Fox  &  Co.  v.  N.  &  S.  Wales 
mersbausenv.  W.,b.Z -Li.  J.,  on.    *vui 

PnlliVk    (18931  2  Ch.      Bank,  6  App.  Cas.,  p.  1- 
mershausen  *.  Gullick,   (1893)  2  UL  ,         l  ^   ^^   a> 

514;  Robinson  w.Harkin,  (189b)  2  Ui.,  W  De^   J      °  p  N    &  g 

p.  426;   Gardner  v.  Brooke,  (1897)  2      in  Duncan  Fox    &    Co.    v.  N.  & 
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It  is  clear,  as  laid  down  by  Eyre,  C.B.,  in  Bering  v.  Winchelsea, 
that  a  surety  may  compel  contribution  from  another  for  payment  of 
a  debt  for  which  they  are  jointly  or  severally,  or  jointly  and  severally, 
bound  by  the  same  instrument  (a). 

But  it  was  decided  for  the  first  time  in  that  case  that  there  is  no 
difference  whether  the  parties  are  bound  in  the  same  or  by  different 
instruments,  provided  they  are  co-securities  for  the  same  principal 
and  in  the  same  engagement.  And,  further,  that  there  is  no  difference 
if  they  are  bound  in  different  sums,  except  that  contribution  could 
not  be  required  beyond  the  sum  for  which  they  had  become  bound  (b), 
each  surety  being  ordinarily  bound  to  contribute  his  proportionate 
part  (c). 

And  the  right  of  a  surety  to  enforce  contribution  against  co-sureties 
will  not  be  affected  by  his  ignorance  at  the  time  he  became  surety 
that  they  were  also  co-sureties  (d). 

Where,  however,  sureties  are  bound  by  different  instruments  for 
distinct  portions  of  a  debt  due  from  the  same  principal,  if  the  surety- 
ship of  each  is  a  separate  and  distinct  transaction,  and  not  the  same 
transaction  split  into  different  parts,  the  doctrine  laid  down  in  Dering 
v.  Winchelsea  will  not  apply,  and  there  will  be  no  right  of  contribu- 
tion among  the  sureties  (e). 

Nor  would  there  be  any  right  to  contribution  among  sureties, 
bound  by  the  same  instrument,  if  they  were  only  liable  for  distinct 
portions  of  a  debt  from  the  same  principal,  for  which  none  of  them 
were  liable  in  the  aggregate.  Suppose,  for  instance,  the  principal 
under  a  bond  was  bound  to  the  creditor  in  1000£.,  and  four  sureties 
became  thereby  guarantees  for  the  payment,  not  of  the  whole  10001., 

Wales  Bank,  supra,  at  p.  13  of  report;  wood,  14  V.  31 ;  Mayhew  v.  Crickett, 

and  see  as  to  this  principle,  Be  Cork  &  2  Swans.  192  ;  Stirling  v.  Forrester,  3 

Youghal  By.  Co.,  2  Ch.  478;  Black-  Bli.  596. 

burn  Benefit  Building  Society,  22  C.  D.  (c)  Be  MacDonaghs,  Minors,  10  Ir. 

61  ;  9  App.  Cas.  857  ;  Ibid.  29  C.  D.  B.  Eq.   269 ;  Whiting  v.  Burke,  6  Ch. 

902  ;  Be  Gorton,  40  C.  D.  537  ;  (1891)  App.  342. 

A.  C.  190;  Story's  Equity  (1892),  p.  (d)  Craythorne  v.  Swinburne,  supra ; 
419 ;  Ports'ea  Island,  &c.  B.  S.,  (1894)  Beynolds  v.  Wheeler,  10  C.  B.  (N.  S.) 
3  Ch.  94 ;  King  v.  Victoria  Insurance  561,  approved  in  Macdonald  v.  Whit- 
Co.,  (1896)  A.  C.  252.  field,  8  App.  Cas.  733. 

(a)  Fleetwood  v.  Charnock,  Nels.  (e)  Coope  v.  Twynam,  1  T.  &  B. 
10;  UnderhiU  v.  Horwood,  10  Y.  426;  Pendlebury  v.  Walker,  4  Y.  & 
226  ;  Craythorne  v.  Swinburne,  14  C.  429 ;  Arcedeckne  v.  Lord  Howard, 
Y.  164.  20  W.  B.  571,  879;  45  L.  J.,  Ch.  622, 

(b)  See  Craythorne    v.    Swinburne,  H.  of  L. 
14  Y.  169,  9  B.  B.  264 ;  Ware  v.  Hor- 
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iointlv  and  severally  with  the  others,  but  each  guaranteed  severally 
o  0  paTel  oTthe  1000*.  Then  the  creditor  could  only  apply  to  each 
urety  payment  of  the  2M.,  or  such  proportion  of  it  as  remained 
due  after  L  payment  by  the  principal,  and  there  could  be  no  con- 
tribution between  the  sureties,  because  tUy  vXre  not  Uableforthe 

Theses  of  successive  indorse,  of  a  bill  or  note  must  in  the 
absent  of  all  evidence  to  the  contrary,  be  deternrmed  according  to 
ZTdinary  principles  of  law  merchant,  whereby  a  pnor  mdorser 
must  indemnify  a  subsequent  one  j  if,  however,  tt  appear  from  the 
Evidence  that  the  parties  made  the  indorsements  pursuant  to  a  mutua 
Relent  to  be  co-sureties,  they  will  be  entitled  and  liable  to  equal 
Stributious  inter  se,  and  are  not  liable  to  indemnrfy  each  other 
Successively  according  to  the  priority  of  then  indorsements  (6) 

Courts  of  common  law  in  modern  times  assumed  a  jurisdiction  to 
compel   contribution  («).       But  such  jurisdiction    was   much    more 
confined  and  less  beneficial  than  that  in  equity.      <  Before  the  pass- 
Z  of  the   Judicature  Act  a    right   to   contribution   or  indemnity 
arising  otherwise  than  by  special  agreement  was  only  enforceable  at 
lawb;  a  person  who  could  prove  that  he  had  already  sustained  a 
loss      But  in  equity  it  was  very  reasonably  held  that  even  in  the 
absence  of  any  special  agreement  a  person  who  was  entitled  to  con- 
tribution or  indemnity  from  another  could  enforce  his  right  before  he 
had  sustained  actual  loss  provided  loss  was  imminent     (d    and  this 
principle  will  now  prevail  in  all  divisions  of  the  High  Court  (e). 

The  ricdit  of  a  surety  to  claim  contribution  from  a  co-surety  arises 
(1)  when" the  surety  is  liable  to  pay  (/)  or  has  paid  either  the  who  e 
or  more  than  a  just  proportion  of  the  debt  for  which  he  is  liable  to 
the  principal  creditor  (g)  ; 

(„)  See  Ellis  v.  Emmanuel,  1  Ex.  Hallett  v.  Indian,  &c.  Co.,  22  C.  D.,  p. 
D    162,  case  put  by,  and  observations      56o.  ,    .    ,,„ 

of  Blakurn,  J. ;    and  see  Jobnson  v.  (e)  Ibid.^and  Judicature  Act,  1873, 

T)'MacCdonald4!:.  Whitfield,  8  App.  ""  ^Gardner  ,  Brooke,  (1897)  2 

pQC     7r?      744      745-     Eeynolds    v.  Ir.  E.,  p.  17. 

« '.0  OB.  (N.  S.)  *l,  Gardner         fa)  *  P-  GiBord.  6  V.  805,  6  R  E& 

,  Brooke,  (1897)  2  Ir.  R.,  p.  15.  M  ;    Daves  ..Humphreys ,6  M    & 

(c)  See   LytUe    ...    Swinburne,  W.  153,168  ;  H.tctaan  ,.  Stewar 3 

supra.     See    EUesmere,    fa.    Co.    „.  Drew.  271 ;  Lawson  .  WagU,  ICo. 
n             mqqrM  n    "R    7t  275;  Exp.  Snowdon.  1-  L.  V.  44,  lie 

Tl£S5  onV^Lmp,  5  ed.,  WmersLmen,  82  L  T.  5« ;  Gard- 
p.    374,    cited    in  Wolmershausen    v.      ner  v.  Brooke,  (189 0  2  lr.  K.,  p.  ia 
Gullick,  (1893)  2  Ch.  514,  cf.  Hughes- 
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(2)  when  the  surety  has  not  paid,  but  has  had  judgment  against 
him  for  the  full  amount  of  the  debt  (a) ; 

(3)  where  the  claim  of  the  principal  creditor  against  the  deceased 
surety  has  been  allowed  (b). 

And  a  person  entitled  to  contribution  is  not  obliged  to  wait  until 
he  has  suffered,  and  perhaps  been  ruined,  but  is  entitled  before  he 
has  sustained  any  actual  loss  to  have  recourse  to  judicial  aid  (c). 

But  until  a  surety  has  paid  or  been  called  upon  to  pay  more  than 
his  share  there  is  no  legal  or  equitable  debt  to  sustain  bankruptcy 
proceedings  (d). 

When  a  surety  is  called  upon  to  pay  a  part  of  the  whole  debt  he 
should  bring  an  action  against  his  co-sureties  to  compel  them  to 
contribute  to  pay  the  debt  to  the  creditor  (e). 

A  surety  who  has  been  compelled  to  pay  the  debt,  may  in  the  same 
action  sue  the  principal  debtor  for  repayment  and  the  co-sureties  for 
contribution.  And  in  an  action  for  contribution  to  which  the  prin- 
cipal debtor  is  a  party,  the  principal  debtor  will  be  ordered  to  pay  not 
only  the  amount  which  a  co-surety  has  been  ordered  to  pay  by  way 
of  contribution  to  the  surety  who  has  paid  the  creditor,  but  also  the 
amount  due  to  the  surety  not  satisfied  by  such  contribution  (/). 

Where  the  principal  creditor  is  a  party  to  the  action  the  surety  may 
obtain  an  order  upon  his  co-surety  to  pay  his  proportion  to  the  prin- 
cipal creditor.  Where  the  principal  creditor  is  not  a  party  the  surety 
may  obtain  a  prospective  order  directing  his  co-surety,  upon  payment 
by  the  surety  of  his  own  share,  to  indemnify  him  against  further 
liability  (g). 

The  surety,  moreover,  has  the  right  (although  it  appears  in  practice 
to  be  rarely  exercised)  at  any  time  to  apply  to  the  creditor  and  pay 
him  off,  and  then,  on  giving  a  proper  indemnity  for  costs,  to  sue  the 

(a)  Macdonalcl  v.  Whitfield,  8  App.  cited  Wolmersfiausen  v.  Gullick, 
Cas.  733,  cited  in  Wolmershausen  v.  (1893)  2  Ch.,  pp.  526,  527;  cf. 
Gullick,  (1893)  2  Ch.,  p.  527.  A  English,  &c.  Trust  Co.  v.  Flatau,  36 
judgment  on    an    award  against  the  W.  E.  238. 

principal   does   not    bind  the   surety.  (e)  Per  James,  L.J.,  Exp.  Snowdon, 

Ex  p.  Young,  17  C.  D.*674.  supra. 

(b)  Wolmershausen  v.  Gullick,  supra,  (/)  Lawson  v.  "Wright.  1  Cox,  275; 
where  all  the  cases  are  considered.  Seton,  p.  1773  ;  Hitchman  v.  Stewart, 

(c)  See  Lindley  on  Partnership,  5  3  Drew.  271;  Seton,  p.  1774;  Walker 
ed.,  p.  374,  cited  in  AVolmershausen  v.  v.  Preswick,  2  V.  622  ;  Greerside  v. 
Gullick,  p.  527  ;  and  see  Eees  v.  Ber-  Benson,  3  Atk.  253  (n.) 

rington,  post.  (</)  Wolmershausen  v.  Gullick,  (1893) 

(d)  SeeEx p.  Snowdon,  17  CD.  44,       2  Ch.  514. 
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principal  debtor  in  the  creditor's  name  (a) ;  or  in  his  own  name  if  the 
assignment  has  been  made  under  s.  25,  sub-s.  6  of  the  Judicature  Act, 

1873. 

A  surety  will  in  equity  be  entitled  to  interest  from  the  principal 
debtor  and  his  co-sureties  for  the  money  which  he  has  paid  (b). 

But  it  has  also  been  held  that  a  surety  is  not  entitled  to  interest 
as  against  the  estate  of  a  deceased  principal,  but  where  a  fund 
assigned  as  a  further  security  had  made  interest,  he  was  allowed 
interest  therefrom  (c). 

A  surety  who  has  paid  off  a  mortgage  debt  is  entitled  to  prove 
against  the  estate  of  a  co-surety  to  the  extent  of  the  whole  debt,  but 
he  can  only  actually  recover  the  proportion  due  as  between  himself 
and  his  co-surety  (d). 

Although  the  principle  of  contribution  is  not  founded  upon  con- 
tract, still  a  person  may  by  contract  qualify,  or  take  himself  out  of 
the  reach  of,  the  principle  or  the  implied  contract.  Thus,  where 
three  persons  became  bound  for  the  principal  debtor  in  an  obligation, 
and  agreed  among  themselves  that,  if  the  principal  debtor  failed  to 
pay  the  debt,  they  would  pay  their  respective  parts ;  two  became 
insolvent,  and  the  third  paid  the  money;  and  one  of  the  insolvent 
sureties  afterwards  becoming  solvent,  he  was  held  liable  to  contribute 
one-third  only  (e). 

So  also  a  person  may  take  himself  entirely  out  of  the  principle,  as 
where  he  becomes  merely  a  collateral  surety,  by  limiting  his  liability 
to  payment  of  the  debt  upon  the  default  of  the  principal  and  other 
sureties ;  and  on  a  bill  in  such  a  case,  filed  for  contribution,  paio. 
evidence  is  admissible  to  show  what  the  real  contract  was,  and  to 
rebut  the  implied  contract  which  equity  raises  in  cases  of  contribu- 
tion (/).  See  also  Hartley  v.  0' Flaherty  (g),  where  Lord  Plunket 
says,  "  In  the  case  of  A.  undertaking  that  if  the  principal  does  not 
pay,  and  if  B.,  who  has  already  become  security,  does  not  pay,  he,  A., 

(a)  Swire  v.  Redman,  1  Q.  B.  D.  541.  {d)  Be  Parker,  (1894)  42  "W  .  R.  618. 

(6)  Lawson  v.  Wright,  Hitchman  v.  (c)  Swain  v.  Wall,   1  Ch.   R.    149  ; 

Stewart,   supra ;  Petre  v.  Duncombe,  see  also  Craythorne  v.  Swinburne,  14 

15   Jur.    86 ;  Be  Swan,  4  Ir.  R.  Eq.  V.  165,  9  R.  R.  264 ;  Coope  v.  Twy- 

209  ;  Be  Fox,  Walker  &  Co.,  15  C.  D.  nam,  1  T.  &  R.  426  ;  Collins  v.  Pros- 

400;  and  as  to  the  rate,  see  L.  C.  &D.  ser,    1   B.    &   C.   682;    Armstrong  v. 

Ry.   Co.  v.  S.  E.  By.  Co.,  (1891)  1  Ch.  Cahill,  6  L.    R.  Ir.   440;    Be   Ennis, 

120.  (1893)  3  Ch.  238. 

(c)  Caulfield   v.  Maguire,   2   Jo.    &  (/)  Craythorne  v.  Swinburne,  supra. 

Lat.  164.  (g)  L.  &  G.  t.  Plunk.  217. 

W.  &  T. — VOL.  II.  35 
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will  pay,  it  seems  perfectly  clear  that  B.,  in  that  case  paying  the 
whole,  would  have  no  claim  of  contribution  against  A." 

Rights  of  Sureties  inter  se, — Where  two  or  more  persons  join  as- 
sureties  for  a  common  principal,  but  bind  themselves  in  different 
amounts,  in  the  event  of  the  principal  being  in  default  they  are 
liable  to  contribute  to  the  satisfaction  of  the  creditors'  claim  in  pro- 
portion to  the  limits  of  their  respective  liabilities,  and  not  in  equal 
amounts.  This  principle  is  well  illustrated  in  the  Ellesmere  Brewery 
Co.  v.  Cooper  (a),  the  facts  of  which  are  fully  stated  in  the  judgment 
of  Russell  of  Killowen,  C.J. 

His  Lordship  said  : — "  This  was  an  action  against  Cooper  and  four 
other  defendants  who  had  signed  a  bond  as  sureties  for  Cooper.  At 
the  trial  before  the  learned  County  Court  Judge  of  No.  27  circuit, 
judgment  was  given  for  the  plaintiffs  as  against  Cooper,  and  judg- 
ment given  for  the  four  remaining  defendants — the  sureties.  The 
facts  were  that  Cooper,  having  become  agent  and  traveller  for  the 
plaintiffs,  was  called  upon  to  give  them  some  security.  He  accord- 
ingly gave  the  bond  in  question,  in  which  he  was  joined  by  the  four 
other  defendants.  The  bond  is  dated  April  30,  1894.  By  its  terms 
the  five  defendants  are  jointly  and  severally  bound  to  the  plaintiffs 
in  the  sum  of  1501.  It  then  recites  that  Cooper  had  been  appointed 
agent  for  the  company,  and  states  the  condition  of  the  bond  to  be 
that  if  Cooper  duly  accounted  for  all  moneys  received  by  him  for  the 
plaintiffs,  and  otherwise  performed  the  duties  of  his  agency,  the  bond 
should  be  void.  It  then  provided  that  the  liability  of  Nunnerley 
and  Emberton  (two  of  the  defendants)  should  be  limited  to  501.  each, 
and  that  of  Pay  and  Bromfield  (two  other  of  the  defendants)  to  251. 
The  effect,  therefore,  of  the  bond,  as  drawn,  was  that  the  principal 
and  the  sureties  were  jointly  and  severally  bound  in  the  sum  of  1501., 
but  that  liability  could  not  be  enforced  against  any  of  the  sureties 
beyond  the  limit  of  the  sum  specified  as  to  each  of  them.  Nunnerley 
was  the  last  to  sign  and  his  signature  thus  appears  on  the  bond — 
'  Walter  Nunnerley,  Twenty-five  pounds  only.'  The  witness  to  the 
execution  of  each  of  the  signatures  was  Mr.  Bruce,  the  plaintiffs' 
manager,  who,  so  far  as  appears,  took  the  bond  without  making  any 
objection  to  the  manner  of  Nunnerley's  execution  ;  nor  was  it 
suggested  that  Nunnerley  had  surreptitiously  added  the  qualification 
of  '  twenty-five  pounds  only '  to  his  signature.     As  no  evidence  was 

(a)  (1896)  1  Q.  B.  75  ;  cf.  Steel  v.  3  Ch.  238,  cited  in  Eees  v.  Berrington, 
Dixon,  17  C.  D.  825 ;  Re  Ennis,  (1893)      post. 
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given  on  the  point  it  cannot  be  assumed  that  Nunnerley  in  bad  faith 
sought,   by   the   form   of  his    execution   of  the   bond,   to   limit   any 
liability  he  had  previously  agreed  to  undertake.     The  probability  is 
that   in  giving  particulars   of  his  sureties   Cooper  had  erroneously 
stated  that  Nunnerley  had  agreed   to    undertake   liability  to    the 
extent  of  50£.,  whereas  he  had  done  so  only  to  the  extent  of  251. 
Subsequently,  Cooper,  the  principal,  received  moneys  for  the  plain- 
tiffs to  the  amount  of  481.  for  which  he  had  failed  to  account,  and 
judgment  was  given  against  him  at  the  trial  for  that  amount.     The 
contested   question  was  the  liability  of  the  other  defendants— the 
sureties.     The  learned  County  Court  Judge  held  that  no  one  of  them 
was  liable,  and  gave  judgment  for  them  accordingly.     The  present 
appeal  is  against  that  judgment.     It  was  argued  for  the  plaintiffs— 
(1)  That  the  form  of  Nunnerley's  execution  did  not  constitute  an 
alteration  of  the  bond  so  as  to  discharge  from  liability  the  three  prior 
executing  sureties ;  (2)   that,  if  an  alteration,  it  was  not  a  material 
alteration,  and,  therefore,  did  not  discharge  such  sureties ;  and  lastly 
(3)  that  in  any  case  Nunnerley  was  liable  to  the  extent  of  501.,  or,  if 
not  of  501.,  at  least  to  the  extent  of  251.     In  my  judgment  no  one  of 
these  contentions  is  well  founded.     I  think  the  effect  of  Nunnerley's 
mode  of  execution,  on  the  facts  of  this  case,  is  substantially  the  same 
as  if  the  proviso  in  the  body  of  the  bond  had  been  altered  by  him 
before  execution  by  him  by  striking  out  501.  and  inserting  instead 
251.     It   was  therefore   an    alteration ;    its   effect   I   shall   presently 
discuss.     The  argument  of  the  learned  counsel  for  the  appellant  was 
that  the  loss  in  question  was  to  be  divided  into  fourths,  and  that  so 
long  as  each  fourth  did  not  exceed  the  sum  for  which  each  surety 
had  become  liable,  each  of  them  was  bound  to  pay  and  without  any 
right  to  contribution  from  his  co-sureties,  whether  the  fixed  limit  of 
his  liability  was  for  the  greater  or  the  smaller  amount.     Here  it  was 
said  the  one-fourth  of  the  loss  was  121.,  and  as  Nunnerley  had  clearly 
intended  to  make  himself  liable,  as  also  had  Pay  and  Bromfield  for 
251.  each,  it  was  immaterial  whether  Nunnerley  signed  for  251.  or  for 
501.     Each,  it  was  contended,  was  bound  to  pay  12£.,  and  EmbertoD 
was  bound  to  bear  no   more  of  the  loss  than  the  others.     In  mv 
judgment  this  contention  is  founded  on  a  misapprehension  of  the 
law.     It  renders  it  necessary  to  consider  the  principle  upon  which 
liabilities  of  sureties  inter  se  rests.     That  principle  is  that  sureties 
for  the  same  principal  and  for  the  same  engagement,  even  although 
bound  by  different  instruments  and   for  different  amounts,  have  a 
common  interest  and  a  common  burden,  so  that  if  one  surety  who  is 

35  2 
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directly  liable  to  the  creditor  pays  such  creditor  he  can  claim 
contribution  from  his  co-sureties  whose  obligations  to  the  creditor  he 
has  discharged.  But  how  is  the  amount  of  the  claim  to  be  deter- 
mined ?  According  to  the  argument  for  the  plaintiffs  it  is  to  be 
determined  by  the  number  of  the  sureties.  Thus,  if  there  are  four 
sureties  and  one  of  them  pays  all,  he  can  recover  one-fourth,  and  one- 
fourth  only,  of  his  payment  from  each  of  the  other  three  co-sureties. 
But  this  is  not  in  all  cases  true  even  where  each  of  the  sureties 
has  made  himself  liable  for  the  same  amount.  Thus,  where  four  sureties 
are  jointly  and  severally  bound  in  a  surety  bond,  and  one  of  them 
pays  the  amount  of  the  bond,  but  one  of  the  remaining  three  sureties 
is  insolvent,  the  right  to  contribution  against  the  two  other  sureties 
is  for  thirds,  not  for  fourths,  of  the  sum  paid.  But  how  is  the 
amount  to  be  determined  where,  although  the  sureties  are  jointly 
and  severally  bound,  there  are  different  limits  of  liability,  as  in  this 
case  ?  It  is  clear  that  where  the  full  amount  of  the  bond  is  due  and 
payable  to  the  creditor,  that  liability  can  only  be  enforced  against 
each  surety  to  the  limit  of  the  liability  fixed  in  the  instrument.  In 
such  case  there  would  be  no  right  of  contribution,  for  each  had  paid 
to  the  limit  of  his  liability.  But  suppose  only  half  the  amount  of 
the  bond  is  due  and  payable  to  the  creditor,  and  such  amount  is  paid 
by  one  only  of  the  sureties,  who  has  fixed  the  limit  of  his  liability  at 
one-half  the  amount  of  the  bond,  could  it  be  said  that  he  had  no 
right  to  any  contribution  from  his  co-sureties  ?  Surely  not.  The 
burden  is  a  common  burden  of  all,  but  unequally  distributed.  By 
his  payment  of  the  loss  of  one-half  the  surety  has  discharged  a 
liability  which  might  have  been  enforced  against  the  other  sureties 
up  to  the  fixed  limit.  It  would  be  against  all  equitable  principles 
that  in  such  a  case  the  other  sureties  should  go  free  because  it 
happened  that  the  creditor  had  enforced  payment  against  one  only. 
Again,  it  is  clear  that  one  surety  cannot  keep  for  his  own  sole  benefit 
a  security  for  his  suretyship  where  he  is  bound  with  other  sureties 
for  the  same  principal  and  the  same  engagement.  Suppose,  then, 
that  one  surety,  whose  limit  of  liability  was  1,000?.,  has  realised 
1 ,000?.  from  such  a  security,  being  bound  with  three  other  sureties 
with  a  limit  of  liability  of  2,000?.  each,  making  in  all  7,000?.  It  is 
clear  that  that  1,000?,  must  be  taken  into  account  for  the  benefit  of 
all  the  sureties  inter  se.  '  But  upon  what  principle  ?  Surely  upon 
the  only  principle  which  will  secure  its  equitable  division— namely, 
proportional  distribution.  Thus  the  surety  for  1,000?.  would  benefit 
to  the  extent  of  one-seventh,  and  each  of  the  others  to  the  extent  of 
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two-sevenths  each.    The  same  principle  must  apply  where  the  burden 
has  to  be  distributed.     Where  the  claim  of  the  creditor  is  to  the  full 
amount,  each  must  pay  up  to  the  fixed  limit  of  his  liability  ;    but 
where  the  claim  is  less  than  such  full  amount,  and  it  is  discharged  by 
one,  the  claim   must  be  proportionately  borne  by  the  others,  even 
where  the  claim  does  not  exceed  the  fixed  limit  of  the  liability  of  the 
surety  who  has  paid.     What   I   have  so   far  said  is,  I  think,  to  be 
gathered  from  the  principles  laid  down  in  Dering  v.  Winehelsea  (a) ; 
but     in     Pendlebury     v.     Walker    (b)     Alderson,     B.,     expressly 
states  the   rule  thus: — 'Where  the   same  default  of  the    principal 
renders  all  the  co-sureties  responsible,  all  are  to  contribute,  and  then 
the   law   superadds  that   which   is   not   only  the  principle,   but  the 
equitable    mode    of  applying    the    principle— that    they    should    all 
contribute  equally  if  each  is  a  surety  to  an  equal  amount,  and,  if  not 
equally,  then   proportionately   to  the   amount   for  which   each   is   a 
surety.'       In    Steel    v.    Dixon  (c),   Fry,   J.,    cites    with    approval 
the    language    I    have    quoted,    and     later    Pearson,     J.,    in    Re 
Arcedeckne   (d),  adopts  the  language  of  Fry,  J.   (e).      Apply  this 
principle  to  the  present   case.      I  assume  the    bond    to  have  been 
executed   according  to   its   original  tenour  without  qualification   or 
alteration.     The  total  loss  being  48Z.,  Emberton,  having  subscribed 
for  501.  out  of  the  total  of  150Z.,  would  be  liable  for  one-third  ;  and  if 
he  paid  no  more  would  have  no  claim  for  contribution ;  if  he  paid  to 
the  plaintiff  more  than  one-third,  he  could  claim  contribution  from 
his  co-sureties  in  the  proportion  of  their  subscription.     Stated  as  a 
sum  in  proportion  Emberton's  liability  would  be  arrived  at  thus:  — 
As  150  is  to  50,  so  is  48  to  the  result.     So  worked  out,  Emberton 
would  be  liable  for  161.  only,  and  if  he  paid  more  would  have  a  claim 
for  contribution.     In  like  manner  Pay  and  Bromfield  would  be  liable 
for  81.  each  and  Nunnerley  for  16^.     Now,  to  appreciate  the  mate- 
riality of  the  alteration,  let  us  consider  its  effect  upon  the  liability  of 
Nunnerley.     He    explicitly  says,  I   execute   the   bond   only  on   the 
terms  of  my  liability  being  limited  to  251.     He  could  not,  therefore, 
in  any  case  be  made  liable  for  more  (whether  he  can  be  made  liable 
even  for  the  251.  I  shall  presently  consider).     What,  then,  is  the 
effect    of   the    altered    limitation    to    251.   by    Nunnerley   upon    the 
position   of  the   other   three    sureties?     Take   Emberton's   position. 

(a)  Supra,  1  Cox,  318,  1  R.  R.  41.  (e)  See  also  Ellis  v.  Emmanuel,   1 

(b)  4  Y.  &  C.  424.  Ex.  D.  162  ;  and  Evans  v.  Bremridge, 

(c)  17  C.  D.  831.  2  Kay  &  J.  174. 

(d)  24  C.  D.  715. 
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For  simplicity  assume  that  the  total  liability  to  the  plaintiff  company 
for  48/.  had  been  paid  by  Emberton.  According  to  the  tenour  of  the 
bond  without  the  alteration  Emberton  would  have  to  bear  two-sixths, 
equal  to  one-third  of  the  loss ;  Nunnerley  two-sixths,  equal  to  one- 
third  ;  and  Pay  and  Bromfield  one-sixth  each.  But  by  the  alteration 
it  is  manifest  that  Emberton,  who  has  paid,  would  not  have  the  same 
right  of  contribution  against  Nunnerley;  and  if  Nunnerley  is  not 
bound  at  all,  would  have  no  right  of  contribution  against  him.  The 
alteration,  then,  was  clearly  material.  It  is  unnecessary  to  give 
similar  illustrations  as  to  Pay  and  Bromfield.  The  result,  therefore, 
is  that  neither  Emberton,  Pay,  nor  Bromfield  can  be  made  liable  on 
this  bond.  Each  of  them  is  entitled  to  say — The  contract  into 
which  I  entered  was  on  the  basis  of  Nunnerley  being  a  party  to  it 
with  a  liability  of  50/,  That  is  not  the  contract  as  it  now  appears 
from  the  bond,  and  I  am,  therefore,  not  bound  by  it.  Their  position 
would  be  still  stronger  if  Nunnerley  is  not  bound  by  the  bond  at  all. 
The  remaining  question  then  is,  Is  Nunnerley  bound  at  all  ?  I  have 
already  intimated  that  as  he  has  expressly  said,  I  shall  be  liable  only 
for  251..  he  cannot  be  made  liable  for  50/.  ;  but  is  he  liable  even  for 
the  25/.  ?  I  think  he  is  not.  He,  in  good  faith,  as  must  be  assumed, 
expressly  limits  his  liability  to  25/.,  but  he  undertakes  that  liability 
not  as  a  separate  or  independent  liability,  but  as  part  of  a  contract, 
in  which  three  other  sureties  are  joining  him,  against  whom  in 
certain  eventualities  he  will  have  rights  of  recourse,  between  whom 
and  himself  a  common  burthen  is  to  be  borne,  although  unequally 
distributed.  But  if,  in  fact,  such  other  sureties  are  not  bound  by 
the  contract — and  I  have  adjudged  that  they  are  not — Nunnerley  is 
entitled  to  say,  This  is  not  the  contract  into  which  I  have  entered, 
and  I  am  not  bound  by  it,"  The  appeal  was,  therefore,  dismissed, 
with  costs. 

Guarantees  (a). — A  question  of  construction  often  arises  for  the 
decision  of  the  Court,  as  to  whether  it  was  the  intention  that  the 
suret}^  should  merely  guarantee  part  of  the  debt  or  whether  he 
should  guarantee  the  tvliole  of  the  debt  with  a  limitation  on  his  lia- 
bility as  surety.  It  has  been  laid  down  in  the  case  of  Ellis  v.  Em- 
manuel (b),  where  all  the  cases  were  reviewed  and  considered,  that 
where  a  surety  gives  a  continuing  guarantee  limited  in  amount  to 
secure  the  floating  balance  which  may  from  time  to  time  be  due  from 
the  principal  to  the  creditor,  the  guarantee  is,  as  between  the  surety 

(«)  See    Birkmyr    v.   Darnell,    and  (b)  1  Ex.  D.  157 — C.  A. 

notes  Smith's  L.  C.,  1896,  p.  287. 
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and  the  creditor,  to  be  construed  (prima  facie  at  least)  as  applicable 
to  a  park  only  °f  the  debt  coextensive  with  the  amount  of  the 
guarantee,  and  this  upon  the  ground,  at  first  confined  to  equity,  but 
afterwards  extended  to  law,  that  it  is  inequitable  in  the  creditor,  who 
is  at  liberty  to  increase  the  balance  or  not,  to  increase  it  at  the 
expense  of  the  surety  (a). 

"  And  further,  that  if  a  creditor  taking  a  limited  security  for  a 
floating  balance  means  it  to  be  a  security  for  the  whole  of  the  debt, 
and  not  merely  for  a  part,  he  should  take  care  that  this  is  clearly 
expressed,  for  the  prima  facie  construction  is  the  other  way,  and 
the  Court  ought  not  to  split  hairs  or  make  nice  verbal  distinctions 
on  the  words  used  "  (b). 

There  is,  however,  no  case  which  lays  clown  that  where  the  surety- 
ship limited  in  amount  is  for  a  debt  already  ascertained  which  exceeds 
that  limit,  it  is  prima  facie  to  be  construed  as  a  security  for  part  of 
the  debt  only  ;  and  there  does  not  appear  to  be  any  principle  on  which 
such  a  prima  facie  construction  ought  to  be  adopted.  It  is  in  such 
a  case  a  question  of  construction  on  which  the  Court  is  to  say  whether 
the  intention  was  to  guarantee  the  whole  debt,  with  a  limitation  on 
the  liability  of  the  surety,  or  to  guarantee  a  part  of  the  debt  only  (c). 
As  to  the  effect  of  a  release  of  the  principal  debtor  upon  a  guarantee, 
see  Commercial  Bank  of  Tasmania  v.  Jones  (d). 

Statutes  of  Limitation. — Time  does  not  begin  to  run  under  the 
statutes  until  the  liability  of  one  of  the  sureties  is  ascertained,  that 
is,  until  the  claim  of  the  principal  creditor  is  established  against  the 
surety,  W  olmershausen  v.  Gullick  (e) ;  and  this  principle  applies  to 
contribution  between  trustees  and  others,  Robinson  v.  Harkin(f). 
As  to  whether  a  surety  who  is  not  statute  barred  can  proceed  against 
a,  surety  who  is  as  against  the  principal  creditor,  see  W olmershausen 
v.  Gullick,  supra. 

2.  Contribution  in  Cases  of  a  Common  Liability. 

The  right  to  contribution  exists  where  two  or  more  persons,  being 
•subject  to  a  common  burden  or  liability,  such  burden  or  liability  is 
discharged  by  one  or  some  of  them,  as  for  instance  in  the  case  of 
trustees  who  are  in  pari  delicto,  and  one  has  made  good  a  breach  of 
trust,  but  if  one  of  them  is  a  cestui  que  trust  and  has  authorised  or 

(a)  Per   Blackburn,  J.,    in   Ellis  v.  (d)  (1893)  A.  C.  313. 
Emmanuel,  supra.                                              (e)  (1893)  2  Ch.,  p.  529  ;  followed, 

(b)  Ibid.,  p.  16S.  Gardner  v.  Brooke,  (1897)  2  I.  E.  6. 

(c)  Ibid.,  p.  169.  (/)  (1896)  2  Ch.  415. 
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consented  to  the  breach,  he  is  not  entitled  to  contribution,  Chilling' 
worth  v.  Chambers  (a).  So  also  in  the  case  of  directors  of  a  limited 
company  who  have  made  payments  in  discharge  of  a  common 
liability  for  breaches  of  trust  (b)  ;  and  so  in  cases  of  joint  adventure, 
where  the  loss  has  been  discharged  by  one  of  the  joint  adventurers  (c). 
Such  right  of  contribution  gives  rise  to  a  debt,  and  the  Mercantile 
Law  Amendment  Act,  s.  5,  is  applicable,  see  infra,  p.  561.  As  to  the 
Statutes  of  Limitation,  see  p.  551,  supra.  As  to  contribution  between 
lessees  where  there  is  a  common  demand,  see  Webber  v.  Smith  (d)  : 
where  there  is  no  such  demand,  Johnson  v.  Wild  (e). 

Where  a  defendant  claims  to  be  entitled  to  contribution  or  in- 
demnity over  against  any  other  person  not  a  party  to  the  action,  or 
against  any  other  defendant,  he  may  proceed  under  R.  S.  C.  1883, 
Order  16,  rr.  48,  55,  unless,  it  seems,  the  action  be  one  for  adminis- 
tration (/). 

As  to  the  mode  of  working  out  a  joint  and  several  liability  affect- 
ing a  class  of  persons  of  whom  some  have  died  and  others  become 
bankrupt,  see  Ashurst  v.  Mason  (g),  Joint  Stock,  &c.  Co.  v. 
Broivn  (h). 

3.  Contribution  between  Wrongdoers. 

The  rule  as  generally  laid  down  is  that  one  wrongdoer  cannot 
recover  contribution  against  another,  and  this  is  treated  as  a  modi- 
fication of  the  general  rule  laid  down  by  Wilmot,  C.J.,  in  Collins  v. 
Blantern  (i),  ex  turpi  causa  non  oritur  actio.  The  leading  case  on 
contribution   between    wrongdoers   is  Merryweather   v.    Nixan  (k). 

(«)  (1896)  1  Ch.  685,  where  the  cases  (c)  Lowe   v.    Dixon,    16   Q.    B.    D. 

are  collected,  Bacon  v.   Camphausen,  455;  Lindley,  Partnership,   5  ed.,    p. 

58  L.  T.  851 ;  Butler  v.  B.,  14  C.  D.  374 ;  Wright  v.  Hunter,  5  V.  792. 

329;  Sawyer  v.  S.,  28  C.  D.  601  ;  Re  (d)  2  Vern.  103. 

Harrison,  (1891)  2  Ch.  349  ;  Blyth  v.  (e)  44  C.  D.  149. 

Fladgate,  (1891)  1  Ch.  337  ;  Robinson  (/)  See  judgment  of  Wright,  J.,  in 

v.   Harkin,   (1896)  2   Ch.   415.      And  Wolmershausen   v.   Gullick,  (1893)    2 

see   as    to   assignees  in    bankruptcy,  Ch.,  p.  528,  line  13  from  bottom ;  and 

Lingard  v.  Bromley,  1  V.  &  B.  114;  see  Seton,  p.  1779,  and  Annual  Prac- 

and  on  the  question  whether  a  breach  tice  (1897),  p.  426  and  notes, 

of  trust  is  a  specialty  debt,  Adey  v.  (g)  20  Eq.  225;  Seton  (1893),  1775. 

Arnold,  2  Dru.  &  G.  432  ;  Lockhart  v.  (h)  8  Eq.  376,  406. 

Eeilly,  1  De  G.  &  J.  464 ;  Priestman  (/)  9  Wils.  341;    16  E.  E.  810;    1 

v.  Tindall,  24  B.  244.  Smith,  L.  C.  (1896),  p.  384. 

(6)  Ashurst  v.  Mason,  20  Eq.  225 ;  (k)  8  Term  Eep.  186  ;  1  Smith,  L.  C, 

Eamskill  v.  Edwards,  31  C.  D.  100.  1896  ed.,  p.  384. 
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There  are,  however,  qualifications  to  the  rule  which  are  given  in  the 
notes  to  Merry  weather  v.  Nixan  (a)  and  Lampleigh  v.  Braithwait  (b). 
The  doctrine  was  considered  by  the  H.  L.  in  the  recent  case  of 
Palmer  v.  Wick,  dec.  Shipping  Go.  (c),  where  Lord  Hersehell  said 
that   although   it   was   now   too    late    to    question   the    decision   of 
Merryiveather  v.  Nixan,  the  rule  as  there  stated  was  not  founded 
on  any  principle  of  justice,  or  equity,  or  even  public  policy,  which 
justifies  its  extension  to  the  jurisprudence  of  other  countries,  and 
referred  with  approval  to   the  judgment  of  Best,   C.J.,  in   Adam- 
son  v.  Jarvis  id),  that  from  reason,  justice,  and  sound  policy,  the 
rule   that  wrongdoers  cannot   have  redress  or  contribution   against 
such  other  is  confined  to  cases  where  the  person  seeking  redress 
must  be  presumed   to  have  known   that   he  was  doing  an   unlawful 

act. 

Another  exception,  or  the  same  exception  put  in  a  different  way, 
is  recognised  in  the  case  of  Betts  v.    Gibbins  (e).     Lord  Denmcm 
says,  "The  general  rule  is  that  between  wrongdoers  there  is  neither 
indemnity  nor  contribution.     The  exception  is  where  the  act  is  not 
clearly   illegal   in   itself,"  per    Taunton,  J.,  where   he    says,    "The 
principle   laid  down   in  Merryiveather   v.    Nixan   is   too    plain    to 
be  mistaken ;  the  law  will  not  imply  an  indemnity  between  wrong- 
doers.    But  the  case  is  altered  when  the  matter  is  indifferent  in 
itself,  and   when  it  turns  upon  circumstances,  whether  the  act  be 
wrong  or  not.     The  act  done  here  by  changing  the  destination  of  the 
goods  at  the   order  of  the  defendant  was   not   clearly  illegal,  and 
therefore   was   not   within    the    rule    of  Merryweather   v.  Nixan." 
Merryiveather   v.    Nixan   is   also  reviewed,  commented  upon,  and 
followed,  by  Bruce,  J.,  in   The  Englishman  (/).      "It  was  never 
decided"  {in  Merryweather  v.  Nissan)  "that  one   wrongdoer  could 
not  sue  another  for  contribution,  but  that  an  implied  prromise  to 
indemnify  did  not  arise  from  the  mere  fact  of  payment  of  the  whole 
of  the  joint  liabilities,  by  one  of  several  wrongdoers." 

The  question  whether  the  rule  applies  or  not  often  arises  in  part- 
nership cases ;  see  this  treated  in  Lindley  on  Partnership,  ed.  1893, 
pp.  380—383. 

(a)  1  Smith,  L.  C.  (1896),   pp.   384  (d)  4  Bing.  66 


to  390. 


(e)  2  Ad.  &  E.  57 ;  see  pp.  74,  75, 


(b)  lb.,  pp.  154  to  156.  and  76. 

(c)  (1894)  A.  C.  319,  325.  (/)  (1895)  P.  212,  pp.  216,  217. 
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4.  Right  of  Surety  to  Securities  of  Co-Surety  and  Creditor. 

Sureties  are  not  only  entitled  to  contribution  inter  se,  but  as  a 
general  rule  (a)  also  they  are  entitled  to  call  upon  any  one  of  their  co- 
sureties who  may  have  obtained  from  the  principal  debtor  a  counter- 
security  for  the  liability  he  may  have  undertaken,  to  bring  into 
hotchpot,  for  the  benefit  of  all  the  sureties,  whatever  he  may  receive 
from  that  source,  even  though  he  consented  to  be  a  surety  only  upon 
the  terms  of  having  the  security,  and  the  co-sureties  were,  when 
they  entered  into  the  contract  of  suretyship,  ignorant  of  his  agree- 
ment for  a  security  (b). 

So  if  one  of  several  co-sureties  pays  off  the  debt  and  obtains 
from  the  creditor  an  assignment  of  policies  of  assurance  he  had 
effected  on  the  life  of  the  debtor,  contribution  will  only  be  enforced 
against  the  other  co-sureties  in  favour  of  the  co-surety  who  had  paid 
the  debt,  upon  the  terms  of  his  bringing  into  account  as  a  set-off  the 
moneys  received  upon  the  policies  on  the  death  of  the  debtor, 
credit  being  first  given  for  the  premiums  and  other  moneys  which 
had  been  paid  in  reference  to  the  transaction  (c).  When  by  means 
of  the  counter-security  the  surety  has  been  repaid  what  he  has  paid 
on  account  of  the  principal  debt,  and  has  shared  the  amount  thus 
received  with  his  co-sureties,  he  will  be  again  entitled  to  recover  out 
of  the  counter-security  the  amount  so  handed  over  by  him  to  them, 
whereupon  their  right  to  participate  will  again  arise,  and  so  on,  until 
the  whole  of  the  payments  made  by  the  co-sureties  on  account  of 
the  principal  debt  have  been  refunded,  or  the  value  of  the  counter- 
security  has  been  exhausted  (cf). 

Those,  however,  to  whose  benefit  the  security  enures  may  by  con- 
tract take  themselves  out  of  its  benefit,  and  the  question  may 
therefore  have  to  be  considered  in  each  case  whether  there  has  been 
such  a  contract  between  the  co-sureties  (e)  ;  and  in  such  a  case  as 

(a)  See  remarks  of  Jessel,  M.E.,  in  creditor  is  not  entitled  to  the  benefit  of 
Duncan  Fox  &  Co.,  cited  p.  561,  infra.  counter  securities  given  to  the  surety 

(b)  Swain  v.  Wall,  1  Ch.  E.  140;  by  the  principal  debtor  (He  Walker, 
Steel  v.  Dixon,  17  C.  D.  825,  followed  (1892)  1  Ch.  621). 

Berridge  v.  B.,  44  C.  D.  16S ;  Lake  v.  (c)  Re  Arcedeckne,  24  C.  D.  709. 

Brutton,  8  De  G.  M.  &  G.  441  ;  Forbes  (d)  Berridge  v.  B.,  44  C.  D.  168.    See 

v.  Jackson,  19  C.  D.  615  ;  Lea  v.  Hin-  the   minutes   of   order    in    this   case, 

ton,  5  De  G.  M.  &  G.  823;  Drysdale  Report,  p.  178. 

v.  Piggott,  8   De   G.    M.   &   G.   546;  (e)  Per  Fry,  J.,  in  Steel  v.  Dixon, 

Knox  v.  Turner,  5  Ch.  515;  Bruce  v.  17  C.  D.  832. 

Garden,  5  Ch.  32.     But  the  principal 
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Re  Arcedechne  (a),  transactions  might  take  place  between  the 
surety  taking  an  assignment  of  policies  on  payment  of  the  creditor 
and  his  co-sureties,  which  would  show  that  the  co-sureties  abandoned 
the  policies  altogether  and  declined  to  take  either  the  burden  or 
the  benefit  of  them.  Also  a  co-surety  may  by  reason  of  his 
default  in  performing  his  duty  towards  the  other,  estop  himself  from 
asserting   the   equity  which   he   would   otherwise  have  had  against 

him  (6). 

As  a  general  rule,  a  surety  is  entitled  to  the  benefit  of  all  the 
securities  which  the  creditor  has  against  the  principal.  Thus,  if  a 
surety  join  with  the  principal  in  a  promissory  note  or  bond,  and  the 
surety  pays  the  debt,  he  will  be  entitled  to  have  a  transfer  of  any 
mortgage  which  the  creditor  may  have  taken  for  his  debt.  "  I  take 
it,"  says  Lord  Eldon,  "  to  be  exceedingly  clear,  if  at  the  time  a  bond 
is  given  a  mortgage  is  also  made  for  securing  the  debt,  the,  surety, 
if  he  pays  the  bond,  has  a  right  to  stand  in  the  place  of  the  mort- 
gagee ;  and,  as  the  mortgagor  cannot  get  back  his  estate  again 
without  a  conveyance,  that  security  remains  a  valid  and  effectual 
security,  notwithstanding  the  bond  debt  is  paid  "  (c),  and  although 
the  endorser  of  a  bill  is  not  exactly  a  surety  for  the  acceptor,  or  a 
co-surety  with  those  who  are  co-sureties  for  the  acceptor,  yet  he 
stands  in  a  position  sufficiently  analogous  to  that  of  a  surety  to 
bring  him  within  this  principle  (d).  It  is  immaterial  that  the 
surety  was  not  aware  of  the  existence  of  the  security  (e),  or  whether 
they  were  taken  by  the  creditor  before  or  after  the  contract  of 
suretyship  (/).  In  Newton  v.  Charlton  (g),  Wood,  V.-C,  expressed 
an  opinion  that  the  principle  did  not  extend  to  additional  securities 
taken  after  the  contract ;  but  in  Forbes  v.  Jackson  (h),  Hall,  V.-C., 
held    that   it  was  settled  that  the  surety  was  entitled  to  have    all 

(a)  24  C.  D.  716.  App.  Cas.,  p.  19  ;  Macdonaldv.  Whit- 

m  xb.  field,  8  App.  Cas.  733. 

(c)  Copis  v.  Middleton,  T.  &  E.  231  ;  (e)  Mayhew  v.  Crickett,  2  Swans, 
see  also  Hodgson  v.  Shaw,  3  My.  &K.  191,  19  E.  E.  57  ;  Duncan  Fox  &  Co. 
195  ;  Drew  v.  Lockett,  32  B.  499  ;  v.  N.  &  S.  Wales  Bank,  6  App.  Cas.  1 ; 
Yonge  v.  Eeynell,   9  Ha.    809 ;  God-  Scott  v.  Knox,  2  Jones,  778. 

dard  v.  Wnyte,  2  Gif .  449  ;  Brandon  v.  (/)    Pledge    v.    Buss,    Johns.    663  ; 

B.,    3   De   G.    &   J.    524;  Newton   v.  Pearl  v.  Deacon,  24  B.  186;  Coates  v. 

Charlton,    10  Ha.    646;    followed  on  C,  10  Jur.  (N.  S.)  532  ;  Lake  v.  Brut- 

this   point  in   Forbes  v.   Jackson,    19  ton,  8  De  G.  M.  &  G.  450. 

C.  D.  616.  (<7)  10  Ha.  646. 

(d)  Per  Blackburn,  L.  A.,inDuncan  (h)  19  C.  D.,  p.  619;  Bechervaise 
Fox  &  Co.  v.  N.  &  S.  Wales  Bank,  6  v.  Lewis,  7  L.  E.  C.  P.  372. 
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the  securities  preserved  for  him  which  were  taken  at  the  time  of  the 
suretyship  or  subsequently  (a). 

The  surety  may  lose  his  right  against  the  security  held  by  the 
principal  creditor,  by  taking  from  the  principal  debtor  a  security 
upon  other  property  (b),  unless  he  has  done  so  without  knowledge 
of  the  security  held  by  the  creditor,  which  was  available  for  his  own 
indemnity  (c). 

Where,  moreover,  a  surety  for  a  mortgagor  pays  off  part  of  the 
mortgage  debt,  he  is  entitled  as  against  the  mortgagor  to  a  charge  on 
the  estate  for  the  amount  he  has  so  paid  ((/).  But  a  surety  fur  part 
of  a  debt,  is  not  entitled  to  the  benefit  of  a  security  given  by  the 
debtor  to  the  creditor  at  a  different  time  in  a  distinct  transaction  for 
another  part  of  the  debt  (e). 

Where  a  surety  pays  a  sum  of  money,  in  discharge  of  his  guarantee, 
leaving  a  balance  for  which  he  was  not  surety  still  unpaid,  if  the 
security  of  the  principal  creditor  is  not  delivered  up,  nor  anything 
said  about  it,  the  presumption  is  that  the  original  security  was  intended 
to  remain  as  to  the  balance,  and  it  will  not  be  treated  as  released  :  see 
Waughv.  Wren  (/),  in  which  case  a  security  was  given  for  a  floating 
balance  of  2,000?.,  and  when  the  debt  had  reached  4,600?.,  a  surety  for 
2,000?.  paid  a  sum  of  3,000?.  in  discharge  of  his  guarantee,  but  the 
security  was  not  given  up ;  it  was  held  (but  the  circumstances  were 
very  special)  that  the  creditor  was  entitled  to  hold  the  security  for 
the  balance. 

The  question  has  been  much  discussed  whether  a  mortgagee  whose 
original  advance  has  been  secured  by  a  surety,  can,  as  against  the 
surety,  tack  a  subsequent  mortgage  to  the  same  creditor,  or  whether 
the  surety,  upon  paying  off  the  original  advance  alone,  cannot  call  for  an 
assignment  of  the  original  security,  see  Williams  v.  Oiven  (g).  It 
seems  clear,  however,  that  in  such  cases  a  mortgagee  making  a 
second   advance  with  notice  of  the  suretyship  cannot  tack  the  two 

(a)  See  Pledge  v.  Buss,  Johns.  663 ;  infra,  p.  566. 

Lake  v.  Brutton,   8  De  G.  M.   &  G.  (e)  Wade  v.  Coope,  2  Si.  155;  South 

150,    and    Campbell  v.   Bothwell,    47  v.  Bloxam,  2  Hem.  &  M.  457. 

L.  J.,  Q.  B.  146.  (/)  11  W.  R.  244. 

(6)  Cooper  v.  Jenkins,  32  B.  337.  (g)  13    Si.    597  ;     not    followed    in 

(c)  Lake  v.  Brutton,  8  De  G.  M.  &  Forbes  v.  Jackson,  19  C.  D.,  p.  622; 
G.  440;  Brandon  v.  B.,  3  DeG.  &  J.  and  see  Hopkinson  v.  Bolt,  9H.  L.  Cas. 
524.  514;    Green    v.   Wynn,    4    Ch.    204; 

(d)  Gedye  v.  Matison,  25  B.  310;  Dann  v.  City,  &c.  Brewery  Co.,  8  Eq. 
and  see  Be  Parker,  (1894)  3  Ch.  400,  155. 
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securities,  as  against  the  surety  paying  off  the  sum  secured  by  the 
first  (a). 

A  surety  who  pays  off  a  debt  for  which  he  became  auswerable  is 
entitled  not  only  to  all  the  equities  which  the  creditor  could  have 
enforced  against  the  principal  debtor,  but  also  against  all  persons 
claiming  under  him.  Hence  a  surety  will  not  be  deprived  of  his 
right  to  the  principal  security,  by  a  further  mortgage  by  the  debtor 
to  a  person  who  had  notice  of  the  first  mortgage,  though  the  second 
mortgagee  got  in  the  legal  estate.  Thus,  in  Drew  v.  Lockett  (b),  A. 
mortgaged  his  estate  to  C,  and  B.  became  A.'s  surety  for  the  debt. 
Afterwards  A.  mortgaged  the  estate  to  D.,  who  had  notice  of  the  first 
mortgage.  The  first  mortgage  was  afterwards  paid  off,  partly  by  B. 
the  surety,  but  D.  got  the  transfer  of  the  legal  estate.  It  was  held 
by  Romilly,  M.R.,  that  the  surety  still  had  priority  over  D.  for  the 
amount  paid  by  him  under  the  first  mortgage  as  surety  for  A.  (c). 

Upon  the  same  principle  a  surety,  as  standing  in  the  place  of  the 
creditor,  has  been  held  entitled  to  marshal  securities,  not  only  as 
against  the  principal  debtor,  but  also  as  against  all  persons  claiming 
under  him,  and  this  is  "  not  by  force  of  the  contract :  but  that  equity 
upon  which  it  is  considered  against  conscience  that  the  holder  of  the 
securities  should  use  them  to  the  prejudice  of  the  surety,  and 
therefore  there  is  nothing  hard  in  the  act  of  the  Court  placing 
the  surety  exactly  in  the  situation  of  the  creditor  :  "  Eldon,  C, 
in  Aldrich  v.  Cooper  (d),  cited  with  approval  by  Selborne,  C, 
in  Duncan  Fox  &  Co.  v.  N.  &  S.  W.  Bank  (e).  In  Hey  man  v. 
Dubois  (/),  A.,  having  effected  policies  upon  his  own  life  with  an 
assurance  office,  mortgaged  them  to  the  office  as  a  security  for  suc- 
cessive loans.  In  one  of  these  mortgages  B.  became  surety  for  repay- 
ment of  the  amount  borrowed.  A.  subsequently  became  bankrupt, 
and  B.  was  compelled  as  surety  to  pay  part  of  the  debt.  Upon  A.'s 
death,  it  was  held  by  Bacon,  V.-C,  that  as  against  A.'s  assignee  in 
bankruptcy,  B.  was  entitled  to  marshal  the  securities  so  as  to  obtain 
repayment  out  of  the  balance  of  the  several  policy  moneys  of  the 
amount  which  he  had  been  compelled  as  surety  to  pay  (g).     And 

(a)  Bank  of  Whitehaven  v.  Dawson,  (d)  Ante,  vol.  1,  p.  36. 
4  C.  D.  649,  650;  reversed  on  another  (e)  6  App.  Cas.,  p.  12. 
point,  6  C.  D.  218  ;  Newton  v.  Chorlton,  (/ )  13  Eq.  158. 

10  Ha.  646.  (g)  See  also  Be  Westzinthus,  5  B.  & 

(b)  32  B.  499.  Ad.   817  ;  Spalding  v.  Buding,  6   B. 

(c)  See  also  Bowker  v.  Bull,  1  Si.  376;  Aldrich  v.  Cooper,  ante,  vol.  1, 
(N.  S.)  29  ;  Lancaster  v.  Evors,  10  B.  p.  63. 

154. 
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if  the  surety  is  unable  from  some  disability  to  obtain  the  benefit  of 
securities  set  apart  for  the  creditor,  equity  would  restrain  the 
creditor  from  proceeding  against  the  surety  till  he  had  resorted  to 
these  securities  (a). 

A  surety,  moreover,  has  a  right  to  set  off,  as  against  the  demand  of 
the  creditor,  a  debt  due  from  the  principal  creditor  to  the  debtor  arisiug 
out  of  the  same  transaction  in  which  the  liability  of  the  surety  arose. 
Thus  in  Beclcervaise  v.  Lewis  (b),  the  defendant  as  surety  joined 
Rowe  in  a  joint  and  several  note  to  the  plaintiff  for  a  sum  which  Rowe 
had  agreed  to  pay  the  plaintiff.  Afterwards,  without  the  consent  of 
the  defendant,  the  plaintiff  became  indebted  to  Rowe  by  receiving 
various  partnership  debts  sold  to  Rowe,  and  in  payment  for  which 
the  note  was  given,  thereby  rendering  it  impossible  for  him,  the 
defendant  surety,  either  during  the  life  of  Rowe  or  after  his  death, 
to  proceed  against  him  or  his  representatives  in  order  to  indemnify 
himself,  the  defendant,  in  respect  of  the  note  which  became  due 
during  the  life  of  Rowe.  It  was  held  that  the  surety  by  way  of 
equitable  defence  might  plead  a  special  plea  of  a  set-off  due 
from  the  creditor,  arising  out  of  the  same  transaction,  in  respect 
of  which  the  liability  of  the  surety  arose.  "  A  surety,"  said 
Willes,  J.,  "  has  a  right,  as  against  the  creditor,  when  he  has  paid 
the  debt,  to  have  for  reimbursement  the  benefit  of  all  securities 
which  the  creditor  holds  against  the  principal.  This  alone  would 
not  help  the  defendant  here,  because  he  has  not,  nor  has  the 
principal,  actually  paid  the  creditor,  and  in  our  law  set-off  is  not 
regarded  as  an  extinction  of  the  debt  between  the  parties.  The 
surety,  however,  has  another  right,  viz.,  that  as  soon  as  his  obliga- 
tion to  pay  is  become  absolute,  he  has  a  right  in  equity  to  be 
exonerated  by  his  principal.  Thus  we  have  a  creditor  who  is  equally 
liable  to  the  principal  as  the  principal  to  him,  and  against  whom 
the  principal  has  a  good  defence  in  law  and  equity,  and  a  surety 
who  is  entitled  in  equity  to  call  upon  the  principal  to  exonerate  him. 
In  this  state  of  things  we  are  bound  to  conclude  that  the  surety  has 
a  defence  in  equity  against  the  creditor;  and  we  are  justified  in 
doing  so  by  the  authority  of  the  civil  law  alluded  to  in  the  course  of 
the  argument  (c). 

Where,  moreover,  a  surety  pays  off  a  mortgage  debt  of  the  prin- 

(a)  Wright  v.  Nutt,  3  Bro.  Ch.  326.        2  C.  P.  408 ;  Hobson  v.   Bass,  6  Ch. 
{b)  7  L.  B.  C.  P.  372.  792. 

(c)  And  see  Murphy  v.  Glass,  L.  E. 
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cipal  debtor,  he  may  set  off  in  bankruptcy  the  money  which  thus 
becomes  due  to  him  as  being  entitled  to  the  benefit  of  the  securities, 
against  money  due  from  himself  to  the  owner  of  the  equity  of  re- 
demption, and  where  the  equity  of  redemption  belongs  to  a  joint- 
stock  company,  to  which  calls  are  due  from  the  surety,  he  may  set  off 
his  payment  against  the  calls  (a).  And  as  any  person  who  is  liable  to 
pay  the  debt  of  another,  whether  for  value  or  gratuitously,  is,  as 
between  himself  and  the  person  primarily  liable,  a  surety  (per 
Jessel,  M.R.,  in  Imperial  Bank  v.  L.  &  St.  K.  Docks  Co.  (b)  ),  there- 
fore, a  broker,  who  contracts  for  the  purchase  of  goods  without  dis- 
closing his  principal  for  whom  he  is  liable  in  default,  is  entitled, 
upon  payment  of  the  price  of  the  goods,  to  the  benefit  of  the  vendor's 
lien  (c). 

It  has  been  held  that  where  separate  debts  were  due  upon  distinct 
securities  from  the  principal  debtor  to  the  creditor,  the  latter  will 
not  lose  his  right  to  consolidate,  by  the  fact  that  a  third  party  who 
has  become  surety  for  one  of  the  debts,  has  either  voluntarily  or 
upon  proceedings  taken  against  him  by  the  creditor,  paid  off  such 
debt,  and  that  the  surety  therefore  could  not  call  for  an  assignment 
of  the  securities  for  the  debt  he  had  paid  off  (d).  There  was  an 
appeal  in  this  case,  which  was  afterwards  compromised  (e)  ;  it 
seems  contrary  to  the  principles  of  those  decisions  on  tacking  in 
which  the  right  of  the  surety  to  an  assignment  of  securities  for  the 
debt  he  has  satisfied  has  been  upheld  (/). 

When  a  mortgagor  has  given  a  collateral  security  for  the  original 
debt,  and  borrows  a  further  sum,  which  is  guaranteed  by  a  surety, 
the  latter  is  entitled  to  the  surplus  value  of  the  securities  after  payment 
of  the  original  debt,  towards  payment  of  that  debt  for  which  he  is  surety. 
Thus  in  Praed  v.  Gardiner  (g),  A.,  being  indebted  to  B.,  lodged 
several  securities  for  money  with  him,  as  collateral  securities  for  that 
debt.  A.  afterwards  borrowed  a  further  sum  of  money  from  B.,  for 
which  C.  became  his  surety.  A.  became  bankrupt,  and  B.  called 
upon  C.  to  pay  the  second  debt.  It  was  held  that  the  securities  in 
the  hands  of  B.,  being  more  than  sufficient  to  pay  the   first  debt,  C. 

(a)  Exp.  Barrett,  34  L.  J.  (Bank.)  (e)  26  L.  J.,  Ch.  240. 

41;    see   Vaughan    Williams,    Bank-  (/)  See  Williams  v.   Owen,    13  Si. 

ruptcy  (1891),  p.  127.  597,  supra,  p.  556,  and  the  judgment 

(6)  5  C.  D.  200.  of  Hall,  V.-C,  in  Forbes  v.  Jackson, 

(c)  lb.  19  C.  D.,  p.  621,  when  he  declined  to 

(d)  Farebrother  v.  Wodehouse,  23  B.  follow  that  case. 
18.  (g)  2  Cox,  86. 
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ought  to  have  the  benefit  of  the  surplus  in  reduction  of  the  second 
debt  (a). 

The  right  of  the  surety  to  have  the  benefit  of  the  securities  held 
by  the  creditor  is  derived  from  the  obligation  on  the  part  of  the 
principal  to  indemnify  the  surety  (b). 

The  acceptor  of  a  bill  of  exchange  knows  that  by  his  acceptance 
he  does  an  act  which  will  make  him  liable  to  indemnify  any  indorser 
who  afterwards  pays  it.  The  indorser  is  a  surety  for  the  payment  to 
the  holder  and  on  payment  is  entitled  to  the  benefit  of  any  securities 
to  cover  it  deposited  with  the  owner  by  the  acceptor  whether  he 
knew  at  the  time  of  indorsing  of  such  deposit  or  not :  Duncan  Fox 
&  Co.  v.  N.  &  S.  Wales  Bank  (c),  in  which  the  facts  were  as  follows : 
— 1874,  December  :  on  this  date  a  partner  of  S.  R.  &  Co.  deposited 
title  deeds  with  the  defendant  Bank,  as  security  for  an  advance  to 
the  firm.  1875,  November :  on  this  date  the  plaintiffs,  D.  &  Co., 
sold  to  S.  R.  &  Co.  a  cargo  to  be  paid  for  in  cash.  Part  of  the  cash 
was  paid,  and  the  acceptance  of  S.  R,  &  Co.  offered  for  the  balance, 
and  this  was  eventually  taken  by  D.  &  Co.,  indorsed  by  them,  and 
discounted  for  their  account  by  the  defendant  Bank.  1876,  January  : 
S.  R.  &  Co.  became  bankrupt.  D.  &  Co.  applied  to  the  Bank  to 
realise  the  securities  in  their  hands,  or  to  assign  them  over  to  them 
on  payment  of  what  was  due  by  S.  R.  &  Co.  The  H.  L.,  overruling 
the  C.  A.,  held  that  the  plaintiffs  D.  &  Co.  were  sureties,  and  as  such 
were  entitled  to  the  securities  (d). 

Where  a  surety  gets  rid  of  and  discharges  an  obligation  at  a  less 
sum  than  its  full  amount,  he  cannot,  as  against  his  principal,  make 
himself  a  creditor  for  the  whole  amount,  but  can  only  claim  what  he 
has  actually  paid  in  discharge  of  the  common  obligation  (e). 

A  surety  to  the  Crown  who  has  paid  the  debt  is  entitled  to  the 
Crown's  priority  in  the  administration  of  the  principal's  estate  (/). 

Courts  of  Equity  would,  at  a  very  early  period,  compel  assignments 
of  securities  to  a  surety  to  a  much  greater  extent  than  in  later  times 
they  took  upon  themselves  to  do.     See  a  very  strong  instance  of  the 

(a)  See  also  Copis  v.  Middleton,  T.  (c)  Supra. 

&  B.,  p.  231  ;  Hodgson  v.  Shaw,  3  My.  (d)  And  see  Macdonald  v.  Whitfield, 

&  K.  183,  195  ;  cf.  Sawyer  v.  Goodwin,  8  App.  Cas.,  p.  745. 

1    C.  D.   351  ;  Blyth  v.   Fladgate,  63  (e)  Eeed  v.  Norris,  2  My.  &  C.  361, 

L.  T.  546.  375. 

(b)  Yonge  v.   Eeynell,  9  Ha.  818;  (/)  Be  Churchill,  39  C.  D.  174;  cf. 
Duncan  Fox  &  Co.  v.  N.  &  S.  Wales  Be  Bentinck,  13  Times  L.  E.  294. 
Bank,  6  App.  Cas.  1. 
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application  of  that  equity  in  Parsons  v.  Briddock  (a),  but  see^  the 
more  recent  cases  of  Armitage  v.  Baldwin  (b)  and  Dowbiggin  v. 
Bourne  (c). 

And  although  it  was  at  one  time  thought  that  a  surety  paying 
off  the  debt  of  the  principal,  secured  by  bond,  was  entitled  to  have 
from  the  creditor  an  assignment  of  the  debt  and  of  the  bond  by 
which  it  was  evidenced  or  secured,  the  contrary  was  fully  established 
in  two  cases  decided  by  Eldon,  C„  and  Brougham,  C,  where  the 
whole  subject  was  examined  in  a  most  elaborate  manner  (d). 

It  followed  from  these  decisions,  contrary  to  what  was  formerly 
considered  to  be  the  law,  that  a  surety,  paying  off  the  bond  debt  of 
the  principal,  was  in  the  administration  of  his  assets  merely  a  simple 
contract,  and  not  a  specialty  creditor  (e).     See  now  Hinde  Palmer's 

Act(/).  _     _ 

As  to  the  right  of  a  surety  to  stand  in  the  place  of  the  principal 
debtor  with  respect  to  securities  given  by  co-sureties,  not  by  the  prin- 
cipal debtor,  see  the  remarks  of  Jewel,  M.R.,  in  Duncan  Fox  &  Co.  v. 
JSf.  &  8.  Wales  Bank  (g).  He  said,  "  It  cannot  be  said  that  in  every 
instance  a  surety  is  entitled  to  stand  in  the  place  of  the  principal 
creditor  as  regards  other  securities.  That  is  true  as  regards  securities 
given  by  the  principal  debtor,  but  is  not  true  as  regards  securities 
given  by  co-sureties."  This  principle  was  not  affected  by  the  judg- 
ment of  the  House  of  Lords  in  this  case,  and  it  is  cited  with  ap- 
proval by  Hall,  V.-C,  in  Forbes  v.  Jackson  (h). 

The  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97). 
S.  5.  "  Every  person  who,  being  surety  for  the  debt  or  duty  of 
another,  or  being  liable  with  another  for  any  debt  or  duty,  shall 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment, 
specialty,  or  other  security  which  shall  be  held  by  the  creditor 
in  respect  of  such  debt  or  duty,  whether  such  judgment,  specialty, 
or  other  security  shall  or  shall  not  be  deemed  at  law  to  have 
been   satisfied    by   the   payment   of    the   debt    or   performance   of 

(a)  2  Vera.  608.  (e)  Copis  v.   Middleton,    1   T.  &  R. 

(b)  5  B.  278.  229. 

(c)  2  Y.  &  C.  Exch.  Ca.  462  ;  Oddy  (/)  32  &  33  Vict.  c.  46,  b.  1 ;  Shel- 
v.  Hallett,  1  C.  &  E.  532 ;  Be  Mynn,  ford,  (1893)  R.  P.  S.  p.  383.  Cf.  Be 
33  C.  D.  575.  Bentinck,  13  Times  L.  R.  294. 

(d)  See  Copis  v.  Middleton,  1  T.  &  {g)  11  C.  D.,  p.  98. 
R.  229  ;  Hodgson  v.  Shaw,   3  My.  &  (A)  19  C.  D.,  p.  622. 
K.  190. 
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the  duty ;  and  such  person  shall  be  entitled  to  stand  in  the  place 
of  the  creditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and  upon 
a  proper  indemnity,  to  use  the  name  of  the  creditor,  in  any  action  or 
other  proceeding  at  law  or  in  equity,  in  order  to  obtain  from  the 
principal  debtor,  or  any  co-surety,  co-contractor,  or  co-debtor,  as  the 
case  may  be,  indemnification  for  the  advances  made  and  loss  sus- 
tained by  the  person  who  shall  have  so  paid  such  debt  or  performed 
such  duty ;  and  such  payment  or  performance  so  made  by  such  surety 
shall  not  be  pleadable  in  bar  of  any  such  action  or  other  proceeding 
by  him  :  Provided  always,  that  no  co-surety,  co-contractor,  and  no  co- 
debtor,  shall  be  entitled  to  recover  from  any  other  co-surety,  co-con- 
tractor, or  co-debtor  by  the  means  aforesaid,  more  than  the  just  pro- 
portion to  which,  as  between  those  parties  themselves,  such  last- 
mentioned  person  shall  be  justly  liable." 

This  statute  removes  the  exceptions  introduced  or  approved  in  the 
cases  of  Copis  v.  Middleton  and  Hodgson  v.  Shaw  above  mentioned. 
It  applies  to  a  co-debtor  as  well  as  to  a  surety.  Thus  a  debtor  who 
has  paid  the  whole  debt,  recovered  under  a  judgment  against  himself 
and  his  co-debtors,  has  aright  to  an  assignment  of  such  judgment  (a). 
If  the  judgment  creditor  refuses  to  assign,  the  surety  who  has  paid 
may  bring  an  action  against  him,  and  is,  prima  facie,  entitled  to 
recover  as  damages  the  value  of  specific  assets  which  would  have 
been  available  for  execution  under  the  judgment  (6).  The  word 
"  recover  "  in  this  section  means,  "  bring  into  his  own  pocket  "  (c). 
And  a  trustee  suing  his  co-trustee  for  an  indemnity  against  a  breach 
of  trust  is  within  the  Act  (d).  This  section  "  was  never  intended  to 
apply  to  cases  where  there  was  no  liability  to  contribute  as  between 
the  persons  jointly  liable.  It  was  intended  to  apply  only  in  cases 
where  the  joint  liability  arose  out  of,  or  sprang  from  contract  "  (e). 

The  Act  is  applicable  to  a  contract  made  before  the  passing  of  the 
Act,  where  a  breach  of  it  has  taken  place  and  a  payment  has  been 
made  by  a  surety  or  co-debtor  under  such  contract  after  the  passing 
of  the  Act(/). 

(a)  Batchelor  v.  Lawrence,  9  C.  B.  464  ;     Robinson  v.   Harkin,   (1896)  2 

(N.  S.)  543  ;  30  L.  J.  C.  P.  39  ;  Silk  v.  Ch.,  p.  426. 

Eyre,  9  Ir.  R.  Eq.  393;  Be  Swan,  4  Ir.  (e)  Per  Bruce,  J.,  in  The  English- 

E.  Eq.  209.  man,   (1895)   P.    212,   215.      See    the 

(I)  Oddy    v.   Hallett,    1    C.   &    E.  judgment  in  Gardner  v.  Brooke,  (1897) 

532.  2  I. R.  6. 

(c)  See  Be  Parker,  (1894)  42  C.  D.  (/)  Lockhart  v.  ReiUy,  1  DeG.  &  J. 
618.  464  ;  Be  Cochran's  Estate,  5  Eq.  209. 

(d)  Lockhart  v.  Reilly,  1  De  G.  &  J. 
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It  may  be  here  mentioned  that  when  an  executor,  who  has  joined 
as  surety  with  his  testator,  pays  the  amount  of  the  debt  after  the 
testator's  death,  he  is  entitled  to  retain  the  amount  out  of  the  tes- 
tator's assets  as  against  all  creditors  of  equal  degree  (a). 

Although  under  this  section  a  surety  who  discharges  a  specialty 
debt  becomes  a  specialty  creditor  of  the  principal  debtor,  a 
specialty  debt  is  not  created  by  reason  of  the  enforcement  by 
the  surety  of  his  right  to  indemnity  against  a  specialty  debt 
for  which  he  is  liable  but  which  he  has  not  discharged : 
Ferguson  v.  Gibson  (b),  in  which  case  A.,  wife  of  the  testator, 
under  a  power  mortgaged  her  estate  as  a  collateral  security  for 
the  mortgage  debt  of  her  husband.  He  died  leaving  a  deficient  estate, 
his  wife  and  daughter  being  executrices.  The  mortgage  debt  not 
having  been  paid  at  the  date  of  a  decree  for  the  administration  of 
the  estate,  it  was  held  that  the  widow  executrix  was  entitled  to  retain 
an  indemnity  as  surety  as  against  the  simple  contract  creditors  only, 
inasmuch  as  her  right  to  indemnity  did  not  amount  to  a  specialty 
debt.  If,  however,  she  had  actually  paid  the  mortgage  debt,  or  it 
had  been  raised  out  of  her  estate  by  a  mortgage,  she  might  have 
acquired  a  right  of  retainer  as  against  the  specialty  creditors  (c). 

A  co-surety  who  has  satisfied  a  judgment  against  the  debtor  and 
his  sureties  has  a  right  under  the  statute  to  stand  in  the  place  of  the 
judgment  creditor,  although  he  has  not  obtained  an  assignment  of  the 
judgment  {d),  and  a  surety  to  the  Crown  who  has  paid  the  debt  of 
his  deceased  principal  is  entitled  to  the  Crown's  priority  in  the  ad- 
ministration of  his  principal's  estate  (e).  The  co-surety  may  sue 
or  prove  for  the  whole  debt,  but  can  only  recover  a  just  proportion  : 
thus  in  Re  Parker  {f),  two  sureties  who  paid  the  debt  claimed  to 
be  entitled  to  the  benefit  of  the  proof  of  the  principal  creditors  for 
the  full  amount  of  the  debt,  although  they  could  only  receive 
dividends  to  the  amount  of  one  third  of  the  whole  debt,  and  it  was 
held  they  were  so  entitled.  The  surety  may  also  prove  for  interest 
on  the  sum  paid  (g). 

(a)  Exp.  Boyd,  13  W.  E.  419.  (e)  Be  Churchill,  39  C.  D.  175.  And 

(b)  14  Eq.  379,  386.  see  Eeg.  v.   Salter,    1  H.   &  N.  274 ; 

(c)  Ibid.     See  Hinde  Palmer's  Act,       Eeg.  v.  Eobinson,  Ibid.  274. 

32  &  33  Vict.  c.  46;  and  Be  Illidge,  (/)  (1894)  3  Ch.  400,  cited  infra, 

27  C.  D.,  p.  482,  C.  A.,  where  Fergu-  p.  566,  following  Ex  p.  Stokes,  De  G-. 

son  v.  Gibson  is  explained.  618,  621. 

(d)  Be  M'Mynn,  33  C.  D.  575.  (g)  Re  Evans,  32  L.  J.  N.  of  C.  281. 

36  2 
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5.  Right  of  Surety  paying  Debt  to  stand  in  the  place  of  the  Creditor 

in  Bankruptcy. 

A  surety  who  has  paid  the  debt  has,  generally  speaking,  the  right  to 
stand  in  the  place  of  the  creditor  and  to  provef  or  the  whole  amount  (a), 
and  under  the  Bankruptcy  Act  of  1883,  s.  37,  the  liability  of  a 
bankrupt  co-surety  to  contribution,  though  unascertained  at  the  time 
of  the  bankruptcy  proceedings,  is  a  debt  proveable  in  the  bank- 
ruptcy (b).  It  seems  lie  may  prove  against  the  estate  before  he  has 
paid  the  debt  for  which  he  is  liable  (c). 

Where  after  proof  of  a  debt  by  a  creditor  a  surety  for  the  whole 
pays  part  only  to  the  creditor,  not  in  discharge  of  the  whole,  the 
creditor  may  receive  dividends  on  the  full  amount  of  his  proof, 
provided  he  does  not  receive  in  the  whole  more  than  20s.  in  the 
pound  (d),  for  there  cannot  be  a  double  proof  in  respect  of  the  same 
debt. 

If,  however,  the  surety  afterwards  pays  the  creditor  the  whole  of 
the  debt  remaining  due,  he  will  be  entitled  to  stand  in  the  place  of 
the  creditor  as  to  the  future  dividends  until,  by  means  of  those  divi- 
dends, he  has  been  fully  satisfied  (e). 

If  a  surety,  before  the  bankruptcy  of  the  principal  debtor,  pays 
part  of  the  debt,  he  will  be  entitled  to  prove  for  so  much  as  he 
paid  (/).  But  the  right  of  the  surety  in  such  cases  to  stand  in  the 
place  of  the  creditor  as  to  the  dividend  upon  the  amount  paid  by 
him,  may  by  contract  be  waived  in  favour  of  the  creditor  until  he 
has  received  the  full  amount  of  his  debt  (g). 

Where  under  the  old  law  a  surety  paid  the  debt  with  interest  sub- 
sequent to  the  bankruptcy  of  the  debtor,  he  could  not  prove  for  such 

(a)  See  Bankruptcy  Act,  1883,  s.  37  ;      Be  Fothergill,  3  C.  D.  445. 
Yate-Lee    &   Wace,    (1891)    p.    186;  (e)  Be   Buhner,   1  De  G.  M.  &  G. 
Vaughan       Williams,       Bankruptcy,       179,  199. 

(1891)  p.    113.      Be  Parker,  (1894)  3  (/)  Exp.  Wood,  cited  Ex  p.  Bush  - 

Ch.  400,  following  Be  Stokes,  De  G.  worth,  10  Y.  409,  8  B.  B.  10 ;  Paley 

618,  621.  v.  Field,  12  Y.  435,  8  E.  E.  349.     See 

(b)  Wolmershausen      v.       Gullick,  Be  Parker,  supra. 

(1893)  2  Ch.  514,  Be  Paine,  (1897)  1  (g)  Midland   Banking   Company  v. 

Q.  B.  122.     A  payment  to  a  surety  who  Chambers,  4  Ch.   398  ;  Ex  p.  Hope,  3 

has  not  been  called  upon  to  pay,  may  M.  D.   &  De  G.   720  ;  Ex  p.  Miles,  1 

be  a  fraudulent  preference  under  s.  48,  De  G.  623  ;  Exp.  National  Provincial 

see  Be  Paine,  supra.  Bank,  17  CD.  98;  Gee  v.  Pack,  33 

(c)  Be  Delmar,  38  W.  R.  752.  L.  J.,  Q.  B.  49. 

(d)  Be  Snell,  4  Deac.   54 ;  see  also 
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subsequent  interest  («).  Interest  can  now  be  proved  for  under  Rules 
17  and  20  to  Schedule  of  the  Bankruptcy  Act,  1883  (6). 

Where  creditors  agree  to  accept  a  composition  payable  in  instal- 
ments, some  of  which  are  guaranteed  by  a  surety,  if  default  is  made 
in  the  payment  of  any  one  instalment,  the  creditors  have  a  right  to 
sue  the  debtor,  or  to  prove  in  his  bankruptcy,  for  the  balance  of  their 
original  debts,  after  deducting  what  they  have  received,  either  from 
the  debtor  or  the  surety,  in  respect  of  the  composition  and  not  merely 
for  the  amount  of  the  unpaid  instalments  of  the  composition  (c). 
But  the  surety,  though  he  is  entitled  to  prove  in  the  debtor's  bank- 
ruptcy for  what  he  has  paid  in  respect  of  the  composition,  has  no 
right  to  put  the  creditors  to  an  election  whether  they  will  carry  out 
the  arrangement  in  toto  or  reject  it  in  toto  (d). 

Where  a  person  is  surety  for  a  limited  part  of  the  debt,  and  has 
paid  that  part  of  the  debt,  he  is  entitled  to  receive  the  dividend  which 
the  principal  debtor  pays  in  respect  of  that  sum,  and  the  Court  will 
order  the  payment  to  the  surety  of  the  future  dividends  on  such  sum, 
and  will  order  the  creditor  to  pay  to  the  surety  the  proportion  of  any 
dividend  they  may  have  already  received  (e)  ;  and  in  this  respect 
there  is  no  difference  between  a  bankruptcy  and  winding  up  (/). 

The  rule,  however,  established  in  Ex  _p.  Turner  (g),  viz.  that  in 
similar  cases  in  bankruptcy  the  sum  paid  by  the  surety  is,  in  calcu- 
lating the  proportion  of  dividend,  to  be  considered  as  expunged,  does 
not  apply  to  cases  in  winding  up :  Gray  v.  Seckham  (h),  where  the  order 
was  made  directing  the  surety  to  receive  the  portion  of  dividend  due 
on  the  sum  paid  by  him  without  considering  the  sum  paid  by  him  as 
having  been  expunged. 

A  surety  for  a  limited  amount  of  the  debt  may,  however,  agree  to 
waive  his  right  to  prove  on  its  payment  for  the  benefit  of  the  creditor, 
and  it  is  now  not  unusual  for  contracts  of  guarantee  to  be  expressly 
worded  so  as  to  show  that  it  was  intended  to  exclude  the  surety  from 

(o)  Exp.  Wilson,  1  Rose,  137  ;  Exp.  334  ;  Bardwell  v.  Lydall,  7  Bing.  489  ; 

Houston,  2  G.  &  J.  36.  Hobson  v.  Bass,  6  Oh.  792 ;  Goodwin 

(b)  Re  Evans,  32  L.  J.  N.  of  C.  281.  v.  Gray,  22  W.  R.  312  ;  Thornton  v. 
Compare  Ex  p.  Sanderson,  8  De  G.  M.  M'Kewan,  1  Hem.  &  M.  525  ;  Seton, 
&  G.  849.  p.  1775. 

(c)  Exp.  Gilbey,  8  C.  D.  248.  (/)  Gray  v.  Seckham,  7  Ch.  Ap.  680, 

(d)  lb.  684. 

(e)  Ex  p.  Rushforth,  10  V.  409,   8  (g)  3  V.  243,  3  R.  R.  90. 
R.  R.  10  ;  Paley  v.  Field,  12  V.  435,  (h)  7  Ch.  680,  685. 

8  R.  R.    349 ;  Ex  p.   Brook,   2  Rose, 


566  SURETIES. 


Dering  v.  Earl  of  Winchelsea. 

the  right  to  have  a  share  in  the  benefit  of  proof  (a).  But  the  creditor, 
although  under  such  circumstances  he  can  prove  and  receive  divi- 
dends for  the  whole  amount  of  the  debt,  will  not  be  entitled  to 
receive  more  than  20s.  in  the  pound,  including  the  sum  paid  to  him 
by  the  surety  (6). 

"  Where,  however,  a  person  is  with  others  a  surety  for  the  whole  of 
a  debt,  with  a  limit  on  the  amount  of  his  liability,  on  the  bankruptcy 
of  the  debtor  the  surety  will  not  be  entitled  to  the  benefit  of  a  rate- 
able proportion  of  the  dividends  paid  on  the  whole  debt,  but  is  bound 
to  pay  the  creditor  the  sum  due  within  the  limit  of  his  liability  (c). 

Proof  by  Surety  against  Co-surety.— Where  several  persons  are 
liable  each  in  solido,  to  a  debt,  and  the  creditor  enforces,  as  he  may 
do,  payment  in  a  manner  which  as  between  the  debtors  is  unjust,  the 
Court  of  Bankruptcy  will  endeavour  to  place  them  in  the  same  situa- 
tion between  themselves  as  if  the  creditor  had  enforced  his  rights 
against  them  in  a  manner  conformable  to  their  rights  against  each 
other  so  far  as  it  can  be  done  (d). 

In  Re  Parker  (e)  five  persons  covenanted  as  sureties  to  pay  the 
mortoawe  debt  of  a  company.  Two  of  these  became  bankrupt,  and 
nothing  could  be  recovered  from  their  estates,  and  the  remaining  three 
sureties,  P.,  Y.,  and  C,  were  left  to  bear  the  liability.  P.  assigned 
his  estate  in  favour  of  creditors.  The  mortgagees  sent  in  a  claim  for 
the  whole  of  the  debt,  interest  and  cost  to  the  trustee  of  P.'s  estate,  but 
it  was  neither  admitted  nor  paid.  Then  the  mortgagors  went  into 
liquidation,  and  Y.  and  0.  were  called  upon  to  pay.  C.  paid  the 
whole,  and  Y.  paid  to  C.  one-half  of  the  money  he,  C,  had  paid,  and 
the  securities  were  transferred  by  the  mortgagees  to  trustees  for  C. 
and  Y.  C.  and  Y.  then  claimed  to  be  entitled  as  against  the  trustee 
of  P.  to  the  benefit  of  the  proof  made  against  P.'s  estate  by  the  bank. 
Held,  C.  and  Y.  were  entitled  to  prove  for  the  whole  debt,  but  not  to 
receive  dividends  beyond  the  proportion,  one  third,  due  from  P.  to 
his  co-sureties. 

In  Ex  p.  Snowdon  (/),  it  was  held  a  surety  could  not  prove  against 
his  co-surety  for  contribution  until  he  had  paid  more  than  his  pro- 

(«)  Midland  Banking  Co.  v.  Cham-  D.  157 — C.  A. 

bers,   4  Ch.   398,  401 ;  Ex  p.  Hope,  3  (d)  Ex  p.  Stokes,  De  Gex,  618,  fol- 

M.  D.  &  De  G.  720;    Gee  v.    Pack,  lowed    in   Re    Parker,   (1894)    3    Ch. 

33  L.  J.   Q.  B.  49  ;    Ex  p.  National  400. 

Bank,  17  C.  D.  98.  (e)  Supra. 

(1)  lb.  (/)  17  C.  D.  44,  Exp.  Gifford,  6  V. 

(c)  See  Ellis  v.   Emmanuel,  1    Ex.  805,  6  B.  B.  53. 
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portion  of  the  debt.  See  the  judgment  of  Wright,  J.,  in  Wolmers- 
hausen  v.  Gullick  (a). 

Where  one  of  two  co-debtors  under  a  joint  promissory  note  paid 
the  principal  debtor  after  the  bankruptcy  of  the  other,  it  was  held 
that  he  was  not  entitled  as  a  surety  under  the  Act  then  in  force  (b), 
or  to  prove  for  a  moiety  of  the  note  against  the  estate  of  his  co- 
debtor  (c). 

But  he  might  probably  now  prove  in  respect  of  the  payment  of 
the  note,  by  reason  of  its  being  an  obligation  incurred  before  the 
date  of  the  receiving  order  under  section  37,  sub-section  3  of  the 
Bankruptcy  Act,  18S3  (d). 

Proof  by  Creditor. — A  creditor  who  has  agreed  with  sureties  that 
a  certain  sum  shall  be  paid  by  them  to  a  suspense  account  which  the 
creditor  may  appropriate  towards  payment  of  the  principal  debt  may, 
on  the  bankruptcy  of  a  surety  who  is  not  a  party  to  such  agreement, 
prove  for  the  whole  debt  due,  if  there  has  been  no  appropriation  (e). 

Guarantees. — As  to  the  questions  of  construction  which  arise  upon 
these  instruments,  see  supra,  p.  550. 

(a)  (1S93)  2  Oh.  p.  526,  where  Ev  (d)  Yate-Lee,  Bankruptcy  (1891),  p. 
p.  Snowdon  and  other  cases  are  con-       189. 

sidered.  (e)    Commercial     Bank    v.    Official 

(b)  6  Geo.  4,  c.  16..  s.  52.  Assignee,  &c,  (1893)  A.  C.  181. 

(c)  Exp.  Porter,  4  D.  &  C.  774. 
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Eelease  of  Surety  by  the  Creditor  giving  Time  to  Debtor. 

Obligee  in  a  bond  with  a  surety,  "without  communication  with  the 
surety,  takes  notes  from  the  principal,  and  gives  farther  time :  the 
surety  is  discharged. 

Thomas,  Daniel,  and  Richard  Blachford,  carried  on  business  as- 
lacemen,  in  partnership,  till  the  death  of  Thomas. 

On  taking  the  accounts  a  balance  of  2,972?.  3s.  5cl.  appeared  to  be 
due  from  the  partnership  to  Robert  Pope  Blachford,  as  administrator 
of  Thomas ;  to  secure  which  sum,  and  46QI.  13s.  4rf.  (agreed  to  be 
secured  to  Robert  Pope  Blachford,  as  Thomas's  share  of  the  debts 
due  to  the  partnership)  a  joint  and  several  bond,  dated  September 
30th,  1787,  was  executed  by  the  surviving  partners,  and  by  Jame& 
Rees  as  surety,  with  condition  to  be  void  on  payment  of  the  said  sums 
with  interest,  by  instalments,  upon  the  31st  of  December,  1789,  and 
the  31st  of  December,  1790. 

In  the  beginning  of  September,  1790,  Robert  Pope  Blachford 
died. 

Upon  the  27th  of  September,  1790,  the  whole  of  the  money  and 
interest  secured  by  the  bond  remaining  unpaid,  James  M'Kenzie, 
under  the  authority  and  on  behalf  of  the  executors  of  Robert  Pope 
Blachford,  came  to  an  arrangement  with  Daniel  and  Richard 
Blachford,  concerning  the  money  due  on  the  bond,  and  the  interest, 
and,  for  the  first  instalment  due  on  the  bond,  took  their  promissory 
notes,  payable  on  the  21st  of  April,  21st  of  July,  and  21st  of  October, 

1791,  and  the  21st  of  January  and  21st  of  April,  1792 ;  and,  for  the 
second  instalment  to  become  due  upon  the  bond,  took  three  other 
promissory  notes,  payable  on  the  21st  of  July  and  21st  of  October, 

1792,  and  the  21st  of  January,  1793. 

Daniel  and  Richard  Blachford,  at  different  times  on  and  before  the 
18th  of  October,  1792,  paid  to  the  executors  of  Robert  Pope  Blachford, 
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or  to  M'Kenzie,  on  their  behalf,  the  first  three  of  the  first  set  of  notes, 
and  the  interest  due  upon  them  ;  and  about  the  20th  of  October, 
1792,  by  a  new  arrangement  all  the  remaining  notes  were  exchanged 
for  four  other  notes,  dated  October  22nd,  1792,  and  payable  on  the 
25th  of  May,  25th  of  June,  25th  of  September,  and  25th  of  December, 

1793. 

About  the  7th  of  December,  1792,  a  commission  of  bankruptcy 
issued  against  Daniel  and  Richard  Blachford  ;  and  the  executors  of 
Robert  Pope  Blachford  proved,  under  that  commission,  a  debt  of 
2,327£.  14s.  lid,,  by  virtue  of  the  bond  and  the  four  notes  dated 
October  22nd,  1792. 

Rees  was  captain  of  an  East  India  ship,  and  left  England  in  April, 
1788  ;  returned  in  August,  1789  ;  sailed  again  in  April,  1791,  and 
returned  in  July,  1792.  In  August,  1792,  he  had  in  his  hands  the 
sum  of  3,000?.,  received  by  him  in  India  for  Daniel  and  Richard 
Blachford  ;  and  no  communication  having  taken  place  between  him 
and  the  executors  of  Robert  Pope  Blachford,  respecting  their  trans- 
actions with  Daniel  and  Richard,  he,  in  November,  1792,  paid  over 
that  sum  to  the  Blachfords. 

After  the  bankruptcy  the  executors  brought  an  action  against  Rees 
for  2,400/.,  as  remaining  due  on  the  bond  ;  upon  which  he  filed  a  bill 
for  an  injunction. 

Solicitor- General  and  Mr.  Hollist,  for  the  plaintiff.— Skip  v. 
Huey  (a),  Nisbet  v.  Smith  (b),  and  many  early  cases,  support  this  bill. 
This  plaintiff  could  have  indemnified  himself  by  the  money  he  had 
in  his  hands  in  1792.  A  surety  is  bound  as  such  for  the  debt  and 
risk  described  in  the  instrument,  in  case  the  principal  does  not  pay. 
The  creditor  has  no  right  to  increase  the  risk  without  consent  of  the 
surety,  and  therefore  cannot  vary  the  original  contract,  for  that  varies 
the  risk.  If  the  holder  of  a  bill  of  exchange  gives  time  to  the 
acceptor,  the  indorser  is  discharged,  because  he  is  simply  a  surety. 
The  principle  is  the  same  upon  policies  of  insurance,  in  cases  of 
deviation,  however  slight  (c). 

(«)  3  Atk.  91.  p.  130;  2  Phillips  Insurance,  p.  114; 

(b)  2  Bro.  Ch.  579.  Seton,  (1893)  p.   1784;  Addison  Con- 

(c)  See  as  to  contribution  in  respect  tracts,  (1892)  p.  1019. 
of  Insurance,  Bunyan  Fire  Insurance, 


570  SUKETIES. 


Eees  v.  Berrington. 

Lord  Chancellor  Loughborough  (a). — It  is  perfectly  settled : 
and  even  where  it  is  demonstrable  that  the  alteration  was  perfectly 
immaterial,  as  in  the  case  of  an  African  ship  that  was  to  sail  from 
Lancaster  with  so  many  men  ;  in  fact,  she  took  part  of  her  men  at 
Beaumaris. 

Mr.  Graham,  for  the  defendants. — It  is  not  received  as  a  general 
principle,  that  the  obligee  in  a  bond  is  bound  to  call  for  the  money 
on  the  very  day  ;  it  seldom  happens  that  the  obligor  thinks  of  paying 
at  the  day,  or  that  the  obligee  puts  the  bond  directly  in  suit.  The 
rule,  as  to  the  indorser  of  a  bill  of  exchange,  arises  from  the  course  of 
trade,  which  requires  it.  A  surety  has  a  right,  if  the  bond  is  not  put 
in  suit,  to  call  upon  the  holder  of  it  to  enforce  payment.  The 
circumstance  of  his  remedy  in  this  Court  marks  the  difference 
between  the  cases.  Still  more  different  is  the  case  of  insurance  from 
the  general  course  of  trade,  that,  undertaking  to  indemnify  against 
any  loss  in  one  particular  voyage,  must  be  strictly  adhered  to.  Here 
is  nothing  like  a  fraudulent  intention  to  throw  the  burthen  on  the 
plaintiff.  It  is  too  much  to  say  he  is  to  be  discharged,  because  they 
did  suspend  the  action  a  short  time ;  and  it  is  not  too  much  to 
assume,  either  that  the  indulgence  was  with  his  concurrence,  or  that 
he  was  guilty  of  negligence,  as  he  was  in  England  a  considerable  part 
of  the  time,  and  might  have  called  on  them  to  put  the  bond  in  suit ; 
and  then  he  would  have  discovered,  that  they  had  bound  themselves 
not  to  do  so.  In  Nisbet  v.  ISmitlt  (b),  no  ulterior  time  was  given 
against  the  express  directions  of  the  surety ;  upon  which  Lord 
Thurlow  relied.  Heath  v.  Per  civ  al  (c)  is  a  stronger  case.  There 
Percival  might  be  considered  only  as  surety  in  a  bond,  and  the  time 
of  payment  was  varied. 

Lord  Chancellor  Loughborough. — Percival  never  could  be  a 
surety,  whether  that  case  is  right  or  wrong.  He  should  have  taken 
up  his  bond  if  he  went  out  of  the  trade. 

The  form  of  the  security  forces  these  cases  into  equity  ;  but,  take 
it  out  of  that  form,  and  suppose,  in  this  instance,  that  the  plaintiff 
was  a  surety  by  a  proper  bond  at  law  as  surety,  what  is  the  con- 

(<z)  Afterwards  Earl  of  Eosslyn.  (c)  1  P.  W.  682. 

(b)  2  Bro.  Ch.  579. 
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sequence  «     Whore  a  man  is  surety  at  law  for  the  debt  of  another, 
payable  at  a  given  day,  if  the  obligee  defeats  the  condition  of  the 
bond   he  discharges  the  security.     When  they  are  bound  jointly  and 
severally,  the  surety  cannot  aver  by  pleading  that  he  is  bound  as 
surety  ;'  but  if  he  could  establish  that  at  law,  the  principle  at  law  is, 
that  he    has    an    interest  in    the  condition ;     and    if   the    period  is 
extended,  that  totally  defeats  the  condition,  and  the  consequence  is, 
the  surety  is  released  from  his  engagement,     Suppose  a  bond  payable 
in  six  months,  with  a  surety,  he  does  not  become  bound  to  answer 
the    payment  at   twelve   months,   where  it  was  to  be  at  six.     The 
principle  is  a  legal  principle.    In  this  Court  they  all  appear  principals, 
but  establish  the  fact  that  he  is  surety  ;  he  is  surety  to  a  definite,  not 
an  indefinite,  engagement. 

Here,  upon  the  second  instalment,  the  defendants  have  extended 
the  time  before  that  instalment  became  due  ;  if  the  time  is  extended 
after  it  becomes  due,  that  makes  a  difference  at  law,  for  then  the  bond 
has  been  once  forfeited. 

It  is  perfectly  plain,  from  the  nature  of  the  engagement,  that  the 
plaintiff  became  security  that  the  debt  should  be  paid  at  two  periods ; 
one  has  elapsed.     The  obligee  thinks  tit  totally  to  change  the  nature 
of  the  security  and  the  credit ;  he  takes  notes,  gives  a  farther  time 
for  payment,  and   repeats  the  same  thing  at  the  second  instalment, 
which  was  not  then  due  ;  and,  doing  this,  he  does  this  material  injury 
to  the  surety;  he  has  a  right  the  day  after  the  bond  is  due,  to  come 
here  and  insist  upon  its  being  put  in  suit  ;  the  obligee  has  suspended 
that  till  the  time  contained  in  the  notes  runs  out;  therefore,  he  has 
disabled  himself  to  do  that  equity  to  the  surety  which  he  has  a  right 
to  demand.     If  the  application   was  proved,  it  is  a  duty  to  comply 
with  it.     The  defendants  have  put  it  out  of  their  power  to  perform 
that  which   the   nature   of  the  relation  between  the  surety  and  the 
person  with  whom  he  is  bound  requires.     It  is  a  breach  of  the  obliga- 
tion in  conscience  and  honesty  ;  and,  it  is  not  too  much  to  say,  of  that 
obligation  in  point  of  law. 

I  cannot  try  the  cause  by  inquiring  what  mischief  it  might  have 
done  ;  for  that  would  go  into  a  vast  variety  of  speculation,  upon 
which  no  sound  principle  could  be  built;  but  it  is  plain  here,  if  the 
plaintiff  had  been  informed  of  these  transactions  and  the  situation 
of  the  debtors,  their  difficulties  and  delay   in    performing  the    prior 
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engagement,  he  never  would  have  been  so  foolish  as  to  have  parted 
with  the  money  in  November,  1792  ;  and  the  money  in  his  hands  was 
a  full  security.  I  do  not  ground  much  upon  it,  for  the  case  would 
be  the  same  if  those  circumstances  had  not  come  out  clearly  in 
evidence. 

This  produces  no  inconvenience  to  any  one  ;  for  it  only  amounts  to 
this,  that  there  shall  be  no  transaction  with  the  principal  debtor, 
without  acquainting  the  person  who  has  a  great  interest  in  it.  The 
surety  only  engages  to  make  good  the  deficiency.  It  is  the  clearest 
and  most  evident  equity,  not  to  carry  on  any  transaction  without 
the  'privity  of  him  (the  surety)  who  must  necessarily  have  a  concern 
in  every  transaction  with  the  principal  debtor.  You  cannot  keep 
him  bound  and  transact  his  affairs  (for  they  are  as  much  his  as 
your  own)  without  consulting  him  (a).  You  must  let  him  judge 
whether  he  will  give  that  indulgence  contrary  to  the  nature  of  his 
engagement. 

The  authorities  fully  warrant  me  in  this,  though  I  should  have 
granted  the  injunction,  even  without  that  strong  authority  before 
Lord  Thurlow  (b),  which  is  rather  less  favourable  for  the  surety. 
There,  the  creditor  being  called  upon,  did  put  the  bond  in  suit.  If 
he  had  proceeded,  the  consequence  would  have  been  only  that  he 
would  have  had  the  person  in  custody  ;  it  would  have  been  no 
payment,  thinking,  that,  by  leaving  the  debtor  at  large,  and  taking  a 
judgment  against  him  which  affected  all  his  property,  he  pursued  a 
better  mode  ;  using  his  discretion,  and  acting  upon  his  own  account, 
he  thought  it  better  to  give  stay  of  execution  than  to  have  con- 
founded the  affairs  of  the  man  by  destroying  his  credit  and  holding 
him  in  prison  ;  but  he  did  it  without  consulting  the  surety,  and, 
therefore,  Lord  •  Thurlow  held,  and  very  rightly,  that  the  surety  was 
discharged. 

The  transaction  in  this  case  was  much  more  mischievous  ;  after 
circumstances  of  communication  that  showed  great  embarrassment, 
great  difficulty,  and  great  distress,  indulgence  was  from  time  to  time 
given,  under  circumstances  apparently  very  hazardous,  without  any 

(a)  Cited  with,  approval  by  Cotton,  in  the  same  case,   p.   508.      See  also 

L.J.  in  Holme  v.  Brunskill,  3  Q.  B.  Bolton  r.  Salmon,  (1891)  2  Ch.  p.  54. 

D.,  p.  505,  but  see  the  modification  of  Chitty,  J. 

the  principle  suggested  by  Brett,  L.J.  (b)  Nisbet  v.  Smith,  2  Bro.  Ch.  579. 
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communication  with  this  man,  who  had  so  great  an  interest,  and  who, 
in  the  interval,  had   given  up  the   fund,  which,  probably,  was  the 
inducement  to  him  to  be  the  security. 
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1.  Discharge  of  Surety  by  Fraud,  Concealment,  &c. 

Between  the  parties  to  the  contract  of  suretyship  there  must  be 
perfect  good  faith.  Wherever,  therefore,  with  the  knowledge  or 
assent  of  the  creditor  (a),  there  is  any  misrepresentation  to,  or  even 
concealment  from,  the  surety,  with  regard  to  any  material  fact, 
which,  had  he  been  aware  of,  he  might  not  have  entered  into  the 
contract  of  suretyship, it  will  thereby  be  rendered  invalid,  and  the  surety 
will  be  discharged  from  his  liabilities.  Suppose,  for  instance,  that 
with  the  assent  or  knowledge  of  the  creditor,  there  is  a  misrepresen- 
tation to  a  person  who  becomes  surety  on  a  promissory  note,  for  say 
the  sum  of  2,6001.  that  8001.  due  by  the  debtor  on  a  former  account 
had  been  paid,  whereas  it  was  deducted  from  the  2,6001.,  so  that  the 
debtor  only  got  1,800£.,  the  surety  will  be  released  from  his  liability 
on  the  promissory  note  (b).  And  undue  concealment  from  the  surety 
of  material  facts,  although  not  wilful  or  intentional,  will  release  the 
surety  (c).    In  Phillips  v.  Foxall  (d),  a  servant  had  committed  defalca- 

(a)  Matthews   v.  Bloxsome,   12  W.  Fin.    934;    Mayor,    &c,    Durham    v. 

R.  795.  Fowler,  22  Q.  B.  D.  p.  405. 

(6)  Stone  v.  Compton,  5  Bing.  (N.C.)  (d)  Phillips  v.  Foxall,  7  L.R.Q.B.  666; 

142.  Smith  v.  The  Bank  of  Scotland,  1  Dow. 

(c)    Railton    v.  Mathews,   10    CI.    &  274;  Sanderson  v.  Aston,  8  L.  R.  Ex. 
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tions  in  his  master's  service,  and  had  agreed  to  repay  them  at  the  rate 
of  3?.  a  month,  and  the  master,  without  the  knowledge  of  the  surety, 
made  a  fresh  agreement  to  continue  the  servant  in  Ids  employ,  the 
conduct  of  the  master  was  held  to  amount  to  a  fraud  on  the  surety, 
which  relieved  him  from  all  liability  on  the  contract. 

The  principle,  however,  laid  down  in  Phillips  v.  Foxoll,  which  is 
founded  on  the  privity  existing  between  the  guarantor  and  the  person 
guaranteed  (a),  has  been  held  not  to  apply  where  the  person  suing 
the  sureties  on  their  bond  is  a  public  officer,  as  a  county  treasurer, 
who  had  no  power  to  appoint  or  dismiss  the  person  whose  fidelity 
was  guaranteed  (6). 

In  Pidcock  v.  Bishop  (c),  it  was  agreed  between  the  vendors  and 
vendee  of  goods  that  the  latter  should  pay  10s.  per  ton  beyond  the 
market  price,  which  sum  was  to  be  applied  in  liquidation  of  an  old 
debt  due  to  one  of  the  vendors,  and  the  payment  of  the  goods  was 
guaranteed  by  a  third  person  as  surety,  but  the  bargain  between  the 
parties  was  not  communicated  to  him,  it  was  held  that  the  trans- 
action Avas  a  fraud  on  the  surety,  and  that  the  guarantee  was  conse- 
quently void.  So  a  concealment  by  the  creditor  that  at  the  time  of 
the  contract  the  principal  debtor  was  already  indebted  to  the  creditor 
in  a  considerable  amount  of  which  the  surety  was  ignorant,  has  been 
held  to  be  evidence  to  go  to  the  jury  of  such  fraud  on  the  surety  as 
would  discharge  him  from   liability  (d).      But  a  surety  is  not  dis- 

73 ;    Burgess    v.    Eve,    1 3    Eq.   450 ;  Cecil  r.  Plaistow,  1  Anst.  202 ;  Mid- 

Eailton  v.  Mathews,  10  CI.  &  Fin.  942  ;  dleton   v.  Onslow,  1   P.  W.  768  ;  Peel 

all  of  which  are  commented  upon  in  v.  Tatlock,  1  Bos.  &  P.  419 ;  Jackson 

Mayor  of  Durham  v.  Fowler,  22  Q.  B.  v.   Duchaire,   3  T.   E.  551 ;    Smith  v. 

D.  394,   and    see  further   Spaight   v.  Bank  of  Scotland,  1  Dow,  272  ;  Fish- 

Cowne,    1    Hem.   &   M.   359 ;    Lee   v.  mongers'  Co.  v.  Maltby,   1   Dow,  294 ; 

Jones,  17  C.  B.  (N.  S.)  482;  Enright  Espey  v.  Lake,  10  Ha.  260;  Willis  v. 

v.  Falvey,  4  L.  B.  Ir.  397;  Fearnley  W.,   17   Si.    218;  Squire  v.  Whitton, 

v.  London,  &c.  Society,  6  L.  E.  Ir.  219.  1   H.  L.  Cas.  333  ;  Owen  v.  Homan, 

(«)    See    this    case     discussed,     22  4  H.  L.  Cas.  997 ;  Other  v.  Iveson,  3 

Q.  B.  D.,  p.  421-423;  Burgess  v.  Eve,  Drew.    177;  Greenfield  v.  Edwards,  2 

13  Eq.,  p.  457.  De  G.  J.  &  S.  582 ;  Lake  v.  Brutton, 

(6)  Lawder  v.  L.,  7  I.  E.  C.  L.  57  ;  8  De  G.  M.  &  G.  440.  See  and  con- 
Byrne  v.  Muzio,  8  L.  E.  Ir.  396 ;  sider  Walker  v.  Hardman,  4  01.  &  Fin. 
Lawder  v.  L.,  was  followed  in  Mayor  258;  Eailton  v.  Matthews,  10  CI.  & 
of  Durham  v.  Fowler,  supra.  Fin.    934 ;    Hamilton    v.   Watson,    12 

(c)  3  B.  &  C.  605.  109 ;  North  British  Insurance  Co.  v. 

(d)  Lee  v.  Jones,  13  W.  E.  C.  P.  Lloyd.  10  Exch.  523;  Pledget-.  Buss, 
318  ;  Blest  v.  Brown,  3  Gil  450.  See  Johns.  663;  Burke  v.  Eogerson,  13  L. 
also,    Allen    v.    Houlden,    6   B.    148;  T.  (X.  S.)415;   14  lb.  7S0. 
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charged   where,  by  the  fraud  of  the  person   whose  conduct  he  has 
guaranteed,  his  position  has  been  altered  (a). 

Non-disclosure  of  a  material  fact  may  amount  to  an  implied 
representation  that  such  fact  does  not  exist  so  as  to  discharge  the 

surety  (b). 

The  mere  passive  inactivity  (see  p.  599,  infra)  of  the  person  to 
whom  the  guarantee  is  given  does  not  discharge  the  surety ;  there 
must  be  some  positive  act  done  to  the  prejudice  of  the  surety,  or 
such  a  degree  of  negligence  as  to  imply  connivance  and  amount  to 
fraud  (c).  If  the  person  guaranteed  has  a  power  given  to  him,  the 
non-exercise  of  which  would  amount  to  a  dereliction  of  his  duty  to 
the  surety  under  the  contract,  then  the  surety  might  be  released  (d). 

And  the  creditor  is  not  bound,  without  any  inquiry  on  the  part  of 
the  surety,  to  acquaint  him  with  every  circumstance  affecting  the 
credit  of  the  debtor,  or  of  any  matter  unconnected  with  the  trans- 
action in  which  he  is  about  to  engage  which  may  render  it  hazardous  ; 
the  principles  applicable  to  insurances  and  partnerships  which  have 
l.een  called  partnerships  uberrima;  fidei,  not  applying  to  contracts  of 
suretyship  (e). 

Where,  however,  a  creditor  during  the  course  of  a  transaction  for 
a  suretyship  has  made  a  statement  relating  to  a  material  fact,  which 
he  believes  to  be  true,  but  which  in  the  course  of  the  negotiation  he 
discovers  to  be  false,  if  he  do  not  correct  his  erroneous  statement, 
the  sureties  acting  upon  the  faith  thereof  will  be  discharged  (/). 

It  appears  also  to  be  material  that  the  contract  of  suretyship  has 
been  entered  into  without  consideration,  for  in  such  case  "  a  very 
little  said  which  ought  not  to  have  been  said,  and  a  very  little  not 
said  which  ought  to  have  been  said,  would  be  sufficient  to  prevent 
the  contract  being  valid"  (g). 

Everything,  moreover,  like  pressure  used  by  the  intending  creditor 

(a)  Mayor,  &c.  v.  Harding,  (1892)  2  see  Hamilton  v.  Watson,  12  CI.  &  Fin. 
Q.  B.  494,  cited  infra.  118;  North  British  Insurance  Co.  v. 

(b)  Lee  v.  Jones,  34  L.  J.  C.  P.  Lloyd,  10  Exch.  523;  Lee  v.  Jones, 
131 ;  Phillips  v.  Foxall,  7  L.  B.  Q.  B.  13  W.  E.  Exch.  C.  313  ;  Eoper  v.  Cox, 
666.  10  L.  B.  It.  200. 

(c)  Black  v.  Ottoman  Bank,  6  L.  T.  (/)  Davies  U.London,  &c, Insurance 
763;  Mayor  of  Durham  v.  Fowler,  22  Co.,  supra. 

Q.  B.  D.  394.  {(j)  Per  Fry,  J.,  in  Davies  v.  London, 

(d)  See  Mayor  of  Kingston  v.  &c.  Insurance  Co.,  supra,  475;  and 
Harding,  (1892)  2  Q.  B.  494,  502.  see  Turner  v.  Harvey,  Jac.  109,  178; 

(e)  Davies  v.  London,  &c,  Insurance  Williams  v.  Bayley,  L.  R.  1  H.  L.  200, 
Co.,  8  C.  D.  pp.  474,  475  ;  Wythes  v.      219. 

Labouchere,  3  De  Gr.  &  J.  592  ;  and 
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will  have  a  very  serious  effect  on  the  validity  of  the  contract  ;  and 
the  case  is  stronger  where  that  pressure  is  the  result  of  maintaining 
a  false  conclusion  in  the  mind  of  the  person  pressed  (a). 

A  surety  also  will  be  discharged  where  there  has  been  a  failure  of 
the  consideration  for  which  the  guarantee  was  given  (6). 

Where  the  circumstances  of  the  case  are  such  as  to  create  a 
strong  suspicion  that  the  creditor  must  have  beeD  aware,  or  must 
have  had  reasonable  grounds  for  suspecting,  that  the  principal 
obtained  the  concurrence  of  the  surety  by  concealment  or  misrepre- 
sentation, the  creditor  is  not  entitled  to  the  assistance  of  the  Court 
by  the  appointment  of  a  receiver  (c).  As  to  receivers,  see  Judicature 
Act,  1873,  s.  25,  s.s.  8  (d). 

2.  Revocation  and  Determination  of  Suretyship  by  Death,  &c. 

Where  the  liability  of  the  surety  does  not  arise  until  after  default 
by  the  principal,  the  surety  is  discharged  by  the  death  of  the  prin- 
cipal before  default  (e). 

A  continuing  guarantee  for  a  possible  pecuniary  liability  is  not  a 
mere  mandate  or  authority  revoked,  ipso  facto,  by  the  death  of  the 
guarantor.  It  is  a  contract,  and  the  question  from  what  time,  and 
on  what  notice  it  ceases  to  cover  advances  is  a  question  of  construc- 
tion of  the  contract  itself.  Such  guarantees  are  liable,  in  the  absence 
of  any  provision  to  the  contrary,  to  be  withdrawn  during  the  lifetime 
of  the  guarantor  at  any  time  before  an  advance  is  made  (/). 

In  Coulthart  v.  Clement son  (g),  N.  L.,  one  of  two  guarantors,  died. 
The  bank  guaranteed  knew,  as  a  fact,  of  the  death,  and  of  the  publi- 
cation of  advertisements  to  creditors  to  come  in  and  claim  under 
22  &  23  Vict.  c.  35,  but  they  had  not  received  any  written  notice  of 
N.  L.'s  death.  There  was  a  provision  in  the  contract  for  withdrawal 
after  notice  in  writing  under  the  hands  of  the  guarantors,  which  it 
was  admitted  related  to  the  guarantors'  life  only.     It  was  held  that 

(a)  Davies  v.  London,  &c,  Insurance  (e)  Sparrow  v.  Sowgate,  W.  Jones, 
Co.,  8  C.  D.  475.                                             29.     Addison  Contracts,  (1892)  1012. 

(b)  Cooper  v.  Joel,  1  De  G.  F.  &  J.  (/)  See  judgment  of  Boicen,  J.  in 
240 ;  and  see  and  consider  Ex  p.  Coulthart  v.  Clementson,  5  Q.  B.  D. 
Agra  Bank,  9  Eq.  725.  42,  46;    Offord  v.   Davies,  12   C.    B. 

(c)  Owen  v.  Homan,  4  H.  L.  Ca.  (N.S.)  748;  Burgess  v.  Eve,  13  Eq. 
997,  13  B.  196,  3  Mac.  &  G.  378;  450;  Lloyds  v.  Harper,  16  C.  D. 
Hamilton  v.  Watson,   12   CI.   &   Fin.  290. 

109 ;  Pledge  v.  Buss,  John.  663.  (g)  5  Q.  B.  D.  42. 

(d)  Annual  Practice,  (1897)  p.  909. 
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the  bank  had  notice  of  the  death  and  of  the  existence  of  a  will,  and 
that  the  estate  of  the  deceased  was  not  liable  for  fresh  advances  after 
such  notice. 

If,  indeed,  the  contracting  parties  desire  that,  on  the  death  of  the 
guarantor,  a  special  notice  shall  be  necessary  to  determine  the 
guarantee,  they  can  so  provide  in  the  guarantee  itself :  and  such 
guarantee  will  bind  the  guarantor's  estate  (a). 

Thus,  in  He  Silvester  (b),  by  a  bond  under  their  hand  and  seals, 
six  obligors  bound  themselves  severally  and  respectively,  their  heirs, 
executors,  and  administrators,  to  pay  a  railway  company  1,000£.  The 
bond  provided  that  the  obligors,  or  any  one  of  them,  or  their  respec- 
tive "representatives,"  might  determiue  the  liability  by  a  month's 
notice  in  writing  to  the  obligees.  S.,  one  of  the  obligors,  died.  His 
executor  gave  notice  to  the  company  of  the  death  of  S.,  but  no  notice 
to  determine  the  liability.  Romer,  J.,  citing  the  above  passage  with 
approval,  held  S.'s  estate  was  bound. 

But  if,  under  the  guarantor's  will,  the  executor  have  the  option  of 
continuing  the  guarantee,  then  from  the  absence  of  any  specific 
notice  of  withdrawal,  the  bank  may,  perhaps,  in  spite  of  notice  of  the 
death,  properly  assume,  as  against  the  guarantor's  estate,  that  the 
guarantee  is  not  to  be  determined  (c). 

A  person,  however,  who  by  a  continuing  guarantee  becomes  surety 
for  the  honesty  of  a  servant  cannot  ordinarily,  during  the  continuance 
of  the  service,  discharge  himself  either  at  law  or  in  equity,  by  merely 
giving  notice  that  he  will  no  longer  be  liable  (d). 

A  general  continuing  guarantee  under  seal  may,  under  certain 
circumstances,  be  withdrawn  on  terms  of  paying  all  then  due  under 
it ;  for  instance,  if  a  master  discovers  that  a  person  whose  honesty 
has  been  guaranteed  has  been  dishonest,  he  must  inform  the  surety, 
who  has  then  a  right  to  withdraw  (e).  But  a  guarantee  which  is 
given  in  respect  of  a  continuing  relationship  cannot  be  determined 
by  the  guarantor,  or  by  his  death,  as  long  as  the  relationship 
continues  (/). 

(a)  Per  Bowen,  J.,  in  S.  C.  48.  290,    as     to     the     continuance    of    a 

(b)  (1895)  1  Ch.  573.  guarantee  given  on  behalf  of  a  person 

(c)  Judgment  of  Bowen,  J.  in  becoming  an  underwriting  member  of 
Coulthart  v.  Clementson,  supra.  Lloyd's. 

(<i)  Calvert  v.   Gordon,   3  M.  &  B,  (e)  Burgess   v.   Eve,    13   Eq.    450; 

124;  Gordon  v.  Calvert,  4  Euss.  581 ;  Phillips    v.    Foxall,    L.    E.    7    Q.    B. 

Hassall   v.  Long,  2  M.  &  S.  363,  370 ;  666. 

and  see  Lloyd's  v.  Harper,   16  C.   D.  (/)  Lloyd's  v.  Harper,  16  C.  D.  290> 
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The  death  of  one  of  several  co-sureties  under  a  joint  and  several 
liability  does  not  determine  the  future  liability  of  the  survivors  (a), 
unless  they  give  notice  that  they  will  be  no  longer  answerable  (6). 
But  if  they  omit  to  do  this,  they  will  be  taken,  by  thus  standing  by,  to 
have  induced  the  plaintiffs  to  act  in  making  further  advances  in  the 
belief  that  they  were  willing  that  their  several  further  liability  should 
continue  (c). 

As  a  guarantee  terminates  on  the  death  of  a  guarantor,  with  notice 
from  the  executor  (d),  the  creditor,  in  the  absence  of  express  or 
implied  contract,  is  not  obliged  to  appropriate  to  an  old  over-draft 
instead  of  a  new  account  any  payments  made  by  the  debtor  after  the 
determination  of  the  guarantee  (e). 

For  the  mere  fact  of  suretyship,  in  the  absence  of  contracts  express 
or  implied,  does  not  take  away  from  the  principal  debtor  and  the 
creditor  those  powers  which  they  would  otherwise  have,  of  appro- 
priating payments  which  are  not  subject  to  any  particular  contract 
with  the  surety  (/). 

Statute  of  Limitation.— In  Henton  v.  Paddison  {</),  a  surety  for 
a  mortgage  debt  successfully  pleaded:  21  Jac.  1,  c.  16. 

3.  Discharge  of  Surety  by  a  Departure  from  the  Terms  of  the  Contract. 

Under  the  law  of  principal  and  surety,  a  creditor  must  not  act  in 
a  manner  inconsistent  with  the  contract  of  suretyship,  or  do  any- 
thing to  prejudice  the  right  of  contribution  between  the  co-sureties. 
If  he  does,  the  sureties  will  be  released  wholly  or  'pro  tanto  (h). 

So  if  in  the  contract,  between  the  principal  debtor  and  the  creditor, 
there  is  a  departure  from  that  which  the  surety  stipulated  for  and 
contemplated  when  he  entered  into  the  obligation,  the  surety  will  be 

where   a   guarantee  was   given   by  a  (/)    Clayton's   Case,    1     Mer.    608, 

father  to  Lloyd's  for  his  son  who  was  15  E.  E.  161  ;  cf.  Cory  &  Co.  v.  "  The 

a  member.  Mecca,"   13   Times  L.  E.  339.      And 

(«)  Beckett  and  Co.  v.  Addyman,  9  see  Bodenham  v.  Purchas,  2  B.  &  Aid. 

Q.  B.  D.  783.  39 ;  Henniker  v.  Wigg,  4  Q.  B.  795  ; 

(b)  Ashby  v.  Day,  54  L.  T.  408,  affir.  Eorby  v.  Marlborough,  2  M.  &  S.  18  ; 
43  L.  J.  Ch.  935  ;  Offord  v.  Davies,  12  Williams  v.  Eawlinson,  3  Bing.  71 ; 
C.  B.  (N.  S.)  748.  Hollond    v.    Teed,    7    Ha.    50.       Cf. 

(c)  Leaf  v.    Gibbs,  4  C.  &  P.  466;  Addison  Contracts,  (1892)  p.  151. 
Browne  v.  Carr,  7  Bing.  508,  516.  (y)  (1893)  3  E.  452. 

{d)  See    Coulthart    v.    Clemen tson,  (h)  Wolmershausen  v.  W.,  62  L.  T. 

Re  Silvester,  &c,  supra,  pp.  576,  577.  541  ;  and  see  Mayhew  v.   Crickett,  19 

(c)  Re   Sherry,    London    &   County  E.  E.  57,  cited  infra. 
Banking  Co.  v.  Terry,  25  C.  D.  692. 
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released.     Thus,  in  Bonser  v.  Cox  (a),  John  Cox  agreed  to  become  a 
surety  for  Richard  Cox  in  a  joint  and  several  bond  to  the  firm  of 
Cox  &  Morrell,  upon  having  a  counter-bond  from  the  firm  of  Cox  & 
Davies  to  indemnify  him.     The   bond   to   Cox  &  Morrell,  however, 
was  executed  by  John  Cox  only,  Cox  &  Morrell  having  neglected  to 
obtain  the  signature   of  Richard  Cox.     The  counter-bond,  however, 
was  given  by  Cox  &  Davies  to  John  Cox.     It  was  held  by  Langdale 
M.r!  that    John   Cox   the   surety   was  released,   in  consequence  o. 
Richard  Cox  not  having  executed  the  bond.     "  I  think    it  cannot," 
said  his  Lordship,  "  upon  any  principles  on  which  this  Court  acts,  be 
doubted  that  the  surety  has  an  interest,  and  a  most  material  interest, 
in  the  rights  and  remedies  which  the  creditor  has  against  the  prin- 
cipal debtor ;    he  is  not  to  be   held  bound   where   the   situation   of 
circumstances,  in  respect  to  the  rights  and  the  remedies  which  the 
creditor  has  against  the  principal  debtor,  are  different  (b)  from  that 
which  was  contemplated  by  himself  and  all  other  parties.     I  do  not 
think  that  it  is  material  to  inquire  in  what  way  the  surety  contem- 
plated benefit  or  protection  to  himself,  by  stipulating  that  a  particular 
remedy  should  be  held   by  the  creditor  against  the  principal  debtor. 
A  man   may  reasonably  say,  "  I  will  be  surety  to  you  for  payment  of 
such  a  sum,  provided  you  have  it  secured  by  the  bond  of  the  prin- 
cipal debtor,  but  I  will  not  be  your  surety  upon  any  other  terms"  (c). 
So  where   the  creditor   had  prepared  a  deed,  so  as   to   show  on  the 
face  of  it  that  it  was  intended  to  contain  a  joint  and  several  covenant 
by  two  co-sureties,  and  had  sent  it  in  that  form  to  be  executed  by 
one  of  such   sureties,  but  had  not  procured  the  execution  of  it  by 
the  other  surety ;  and  had  not  informed  the  surety  who  had  executed 
it  of  this  fact ;  but  on  the  contrary,  had  afterwards  written  to  him  as 
"one  of  two  sureties,"  the  principal  debtor  having  become  insolvent ; 
it  was  held  by  Page-Wood,  V.-C,  that  the  surety  who  had  executed 
the  deed  was  entitled  in  equity  to  be   relieved  from  all  liability  on 
the  covenant  (d). 

(a)  4  B.  379.  Watts  v.  Shuttleworth,  7  H.  &  N.  353  ; 

(b)  See  Mortgage  &c.  Corp.  v.  Pound,  Blest  v.  Brown,  4  De  G.  F.  &  J.  367, 
64  L.  J.  Q.  B.  394.  376  ;    Montefiore    v.    Lloyd,   15  C.  B. 

(c)  Affirmed  by  Lord  CoUenkam,  4  (N.  S.)  203 ;  Gardner  v.  Walsh,  5  E.  & 
B.  383.  See  also  Whitcher  v.  Hall,  2  B.  83;  Barry  v.  Moroney,  8  Ir.  B.  C. 
B.  &  C.  276;  Calvert  v.  London  Docks  L.  554;  Ellesmere  &c.  Co.  v.  Cooper, 
Co.,  2  Keen,  638  ;  Bonar  v.  Macdon-  (1895)  1  Q.  B.  75,  cited  infra,  p.  584. 
aid,  3  H.  L.  C.  239 ;  Warre  v.  Calvert,  (d)  Evans  v.  Bremridge,  2  Kay  & 
7  Ad.  &  EU.  143;  Bice  v.  Gordon,  11  J.  174,  affir.  8  De  G.  M.  &  G.  101; 
B.  265,  14  B.  508  ;  The  General  Steam  Cooper  v.  Evans,  4  Eq.  45. 

&c.  Co.  v.  Rolt,   6  C.   B.  (N.  S.)  550; 

37  2 


580  SURETIES. 


Rees  v.  Berrington. 

So  where  a  person  gave  a  promissory  note  as  a  surety,  upon  an 
agreement  that  the  amount  should  be  advanced  to  the  principal 
debtor  by  draft  at  three  months'  date,  and  the  creditor,  without  the 
concurrence  of  the  surety,  paid  the  amount  at  once,  instead  of  giving 
the  draft,  it  was  held  the  agreement  had  been  varied,  and  the 
surety  was  discharged  (a).  Where,  however,  a  surety  has  executed  a 
bond  in  the  belief  derived  from  the  form  of  the  bond  that  it  would 
be  executed  by  the  principal  debtor  also,  he  will  not  be  released 
from  his  obligation  on  the  ground  that  the  principal  debtor  has  never 
executed  it,  if  the  principal  debtor  has  executed  an  instrument  on 
which  the  surety  may  sue  him  and  become  a  specialty  creditor  of 
his  (b). 

Again,  "If  there  is  any  agreement  between  the  principals  with 
reference  to  the  contract  guaranteed,  the  surety  ought  to  be  con- 
sulted, and  if  there  is  any  alteration  which  is  not  obviously  either 
unsubstantial,  or  for  the  benefit  <>/  the  surety  (e),  he  is  to  be  the  sole 
judge  whether  he  will  remain  liable  "  (d). 

In  Eyre  v.  Bartrop  (e),  the  plaintiff  joined  with  his  brother  in  the 
grant  of  a  redeemable  annuity,  as  a.  surety  for  the  payment  of  the 
same  quarterly.  The  annuity  was  secured  by  the  demise  of  real 
property  of  the  plaintiffs  brother,  and  by  a  bond  and  judgment  of 
the  plaintiff  and  his  brother.  The  brother  afterwards,  by  deeds,  to 
which  the  plaintiff  was  not  a  party,  and  without  his  concurrence, 
entered  into  a  new  arrangement  with  the  assignees  of  the  annuity 
whereby  it  was  agreed  that  he  should  not  sue  for  the  annuity  for  five 
years  from  the  date  of  the  deed,  or  until  the  death  of  the  grantor's 
father  (which  should  first  happen),  and  that  the  annuity  should  be 
redeemable  on  different  terms.  Leach,  V.-C,  held  that  the  surety 
was  wholly  discharged,  and  was  not  entitled  merely  to  be  exonerated 
from  liability  to  the  arrears  of  the  annuity  during  the  five  years,  and 
refused  a  motion  to  dissolve  an  injunction  restraining  the  assignee  of 
the  annuity  from  proceeding  to  execution  upon  the  judgment.  His 
Honour  observed,  that  it  could  not  be  denied,  that  if,  by  any  arrange- 
ment between  the  creditor  and  the  debtor,  the  situation  of  the  surety 
was  altered,  that  he  was  thereby  discharged  ;  but   it  was  said,  that 

(a)  Bonser  v.  Cox,  6  B.  110,  affix.  6       v.  Everett,  infra,  p.  583. 

P>.  118.  (d)  Per  Chitty,  J.,  in  Bolton  v.  Sal- 

(b)  Cooper  v.  Evans,  4  Eq.  45;  mon,  (1891)  2  Ch.  p.  54,  citing  Cotton, 
Mackintosh  v.  Wyatt,  3  Ha.  562.  L.  J.,  in  Holme  v.  Brunskill,  3  Q.  B.  D. 

(c)  See  as  to  this  the  citation  from      p.  505. 
judgment  of  Blackburn,  J.,  in  Polak  (e)  3  Madd.  221. 
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the  situation  of  the  surety  was  only  partially  altered  during  the*  five 
years,  and  that,  in  respect  of  the  subsequent  payments,  it  remained 
the  same.  He  was,  however,  of  opinion,  that  the  deeds  executed 
without  the  concurrence  of  the  plaintiff,  and  the  change  in  the  terms 
of  the  redemption  had  either  directly,  or  by  their  own  consequences, 
wholly  altered  the  situation  of  the  surety,  and  that  he  was  thereby 
wholly  discharged  (a). 

So  where  a  party  becomes  surety  for  rent  to  the  landlord,  under  a 
particular  tenancy,  he  will  be  discharged  from  his  liability  by  the 
determination  of  the  tenancy  by  the  landlord  without  his  concur- 
rence, and  the  creation  of  a  new  one,  for  he  contracted  no  liability 
in  respect  of  rent  becoming  due  under  a  new  tenancy  created 
between  the  same  parties  (b). 

So  in  Holme  v.  Brunskill  (c),  the  plaintiff  agreed  to  let  a  farm 
and  a  flock  of  sheep  to  G.  B.,  who,  together  with  two  sureties, 
executed  a  bond  to  the  plaintiff  to  secure  to  the  plaintiff  at  the 
determination  of  the  tenancy  the  delivery,  together  with  the  farm 
and  premises,  of  the  like  number,  species,  and  quality,  of  good 
sheep  as  were  delivered  to  G.  B.  On  the  withdrawal  of  an  insufficient 
notice  to  quit,  it  was  agreed  that  G.  B.  should  surrender  a  certain 
field,  and  pay  101.  less  rent.  On  giving  up  the  farm  pursuant  to  a 
subsequent  notice  to  quit,  it  was  ascertained  that  the  Hock  was  reduced  in 
number,  and  deteriorated  in  quality  and  value,  and  the  plaintiff  sued 
the  defendant,  one  of  the  sureties  on  the  bond.  A  new  tenancy  not 
having  been  created,  either  by  the  giving  of  the  first  notice  to  quit 
and  its  withdrawal,  or  the  surrender  of  the  field  and  the  reduction  of 
the  rent,  it  was  held  by  the  C.  A.  (d)  that  the  surety  was  discharged. 

(«)  See  Exp.  Bushforth,  10  V.  409,  Brett,  L.J.,  dissenting.      The  question 

8  E.  E.  10 ;   Paley  v.  Field,  2  V.  435  ;  whether     the     new     agreement    had 

Archer  v.  Hudson,  7  B.  551 ;  Campbell  materially  altered  the  relation  between 

v.  French,  6  T.  E.  200 ;  Archer  v.  Hall,  the  parties,  had  been  left  at  the  trial 

4  Bing.  464;  Evans  v.  Whyle,  o  Bing.  to  the  jury,  who  had  answered  in  the 

485  ;  Whitcher  v.  Hall,  5  B.  &  C.  269  ;  negative.     Brett,    L.J.,    thought   this 

Bacon    v.    Chesney,     1     Stark.    192 ;  point  was  rightly  so  left  and  that  the 

Wright  v.  Sandars,  3  Jur.  (N.  S.)  504  ;  verdict  was  binding.     The  majority  of 

Hollier  v.   Eyre,  9    H.    L.    Cas.    57 ;  the   Court,    however,    held    that    the 

Small  v.  Currie,  5  De  Gr.  M.  &  G.  141  ;  surety  should  have  been  asked  whether 

Sanderson  v.  Aston,  8  Ex.  73 ;  Holme  he  would  assent  to  the  variation,  and 

v.  Brunskill,  3  Q.  B.   D.  495,   cf.  the  that  the  question  ought  not  to  have 

judgments  in  Petty  v.  Cooke,  6  L.  E.  been  left  to  the  jury.     See  also  Polak 

Q.  B.  p.  795.  v.  Everett,  3  Q.  B.   D.   495  ;  Baynton 

(b)  Tayleur  v.  Wildin,  3  Ex.  303.  v.    Morgan,    21    Q.    B.    D.     103  ;    22 

(c)  3  Q.  B.  D.  495.  Q.  B.  D.  77. 

(d)  Cotton     and     Thesiger,     L.  JJ. ; 
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"The  plaintiff,"  said  Cotton,  L.  J.,  "  attempts  to  substitute  for  the 
contract  that  the  flock  should  be  given  up  in  good  condition,  with 
the  farm  as  then  demised,  a  contract  that  it  should  be  delivered 
up  in  like  condition,  with  a  farm  of  different  extent.  In  my  opinion 
the  surety  ought  to  have  been  asked  to  decide  whether  he  would 
assent  to  the  variation.  He  never  did  so  assent,  and  in  my  opinion 
was  discharged  from  his  liability." 

When  however  the  creditor  by  his  own  act  renders  unavailable 
part  of  the  security  to  the  benefit  of  which  the  surety  is  entitled,  the 
latter  will  be  discharged  not  absolutely,  but  pro  tanto  (a).  And 
where  a  bond  was  given  by  a  surety  to  secure  advances  made  to  the 
jDrincipal  creditor  which  were  also  secured  by  a  mortgage  by  him, 
and  the  mortgagor,  with  the  consent  of  the  mortgagee,  sold  some  of 
the  property  mortgaged  in  a  due  course  of  management  and  in  a 
manner  contemplated  by  the  mortgage  deed,  the  surety  was  held  not 
to  be  released  (6). 

Not  only  does  an  alteration  made  without  his  consent  release  the 
surety  from  any  personal  liability,  but  it  also  releases  any  property 
pledged  or  mortgaged  by  him  (c). 

In  Re  Ennis  (d),  F.  gave  a  bond  with  two  sureties,  E.  and  B.,  to 
secure  payment  of  4,500/.  Such  bond  contained  a  proviso  that,  if  E. 
and  B.,  or  either  of  them,  died,  F.  should  procure  a  solvent  person  to 
enter  into  another  bond  to  the  same  effect.  E.  died,  and  a  fresh 
bond  was  entered  into  by  F.,  B.  and  H.  This  second  bond  contained 
a  proviso  that  E.'s  estate  should  not  be  released  from  any  liability 
under  the  first  bond.  F.  became  bankrupt.  B.  and  H.  paid  the 
money  and  applied,  in  an  action  for  administration  then  pending  as 
to  E.'s  estate,  for  contribution.  Held,  by  C.  A.  after  some  doubt, 
that  the  new  bond  did  not  release  the  estate  of  E.,  and  that  his 
estate  was  liable  to  contribute  one-third. 

And  the  discharge  of  a  surety  ma}7  take  place,  even  although  the 
new  arrangement  may  seem  favourable  .to  the  surety.  Thus  in 
Calvert  v.  The  London  Dock  Company  (e),  Streather,  a  contractor, 
undertook  to  perform  certain  works  for  a  Company  ;  and  it  was 
agreed  that  three-fourths  of  the  work,  as  finished,  should  be  paid  for 
every  two  months,  and  the  remaining  one-fourth  upon  the  completion 

(a)  Pearl  v.  Deacon,  24  B.  186,  1  (c)  See  Bolton  v.  Salmon,  (1891)  2 
DeGr.  &  J.  461  ;  cf.  Re  Wolniershausen,       Ch.  48,  cited  infra,  p.  583. 

62  L.  T.  541.  (d)  (1893)  3  Ch.  238. 

(b)  Taylor  v.  Bank  N.  S.  Wales,  11  (e)  2  Keen,  638. 
App.  Cas.  596. 
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of  the  whole  work.  It  was  held  by  Langdale,  M.R.,  that  the  sureties 
for  the  due  performance  of  the  contract  were  released  from  their 
liability  by  reason  of  payments  exceeding  three-fourths  of  the  work 
dune,  having,  without  the  consent  of  the  surety,  been  made  by  the 
Company  to  the  contractor  before  the  completion  of  the  whole 
work  (a). 

"  Once  concede  the  rule  that  where  the  creditor  wilfully  inter- 
feres with  the  rights  of  the  surety,  and  alters  the  equitable  rights 
which  he  had  acquired,  alters  them,  even  though  it  may  be  for 
the  surety's  benefit  (b),  without  the  surety's  assent,  the  surety  is 
discharged,  and  it  seems  to  me  the  principle  must  equally  apply 
if  he  alters  the  surety's  privilege  of  coming  upon  a  security,  being  a 
security  for  the  whole  undivided  debt,  although  of  less  value,  as  if  he 
had  altered  a  security  of  equal  value  with  the  whole  debt  "(c). 
And  where  the  contract  has  been  altered  so  as  to  strengthen  the 
security  without  the  surety's  knowledge,  the  surety  has  been  held 
released  (d). 

In  Bolton  v.  Salmon  (e),  a  surety  covenanted  for  repayment  of  an 
advance,  and  by  the  same  deed  mortgaged  property  as  a  security  for 
such  advance.  The  creditor  behind  the  back  of  the  surety  subse- 
quently took  a  consolidation  deed  and  a  fresh  covenant  from  the 
principal  debtor.  Ghitty,  J.,  held  the  surety  discharged,  and  the 
-property  mortgaged  by  him  released. 

But  where  a  surety  enters  into  a  bond  for  the  performance  by 
another  of  two  things  which  are  separate  and  distinct,  a  subsequent 
alteration  of  the  pi'inci pal's  contract  as  to  one  of  them,  without  the 
surety's  consent,  has  been  held  not  to  release  the  surety  from  his 
contract  of  suretyship  as  to  the  other  (/). 

A  surety  to  a  debt  secured  by  documents  which  he  knew  to  be 
acceptances  only  with  the  drawer's  name  in  blank,  and,  therefore, 
not  perfect  bills  of  exchange,  is  not  discharged  by  reason  of  their 
being  allowed  to  remain  incomplete  until  after  the  acceptor's  death, 

(a)  See  also  General  Steam  Naviga-  Everett,  1  Q.  B.  D.  669,  675;  Wulff 
tion  Co.  v.  Eolt,  6  C.  B.  (N.  S.)  550,  v.  Jay,  L.  R.  7  Q.  B.  756;  General 
584 ;  Bonser  v.  Cox,  6  B.  110  ;  Polak  Steam,  &c.  Co.  v.  Bolt,  6  C.  B.  (N.  S.) 
v.  Everett,  1  Q.  B.  D.  669.  550,  584;  Bonser  v.  Cox,  6  B.  110. 

(b)  But  see  as  to  this  the  judgment  (d)  Gardner  v.  Walsh,  5  E.  &B.  83. 
of  Cotton,  L.J.,  in  Holme  v.  Brunskill,  (e)  (1891)  2  Ch.  48. 

cited  by  Chitty,  J.  in  Bolton  v.  Sal-  (/)  Harrison  v.  Seymour,  1  L.   B. 

mon,  supra,  p.  580.  C.  P.  526  ;  Skillett  v.  Fletcher,  Ibid. 

(c)  Per  Blackburn,  J.,    in  Polak  v.       217  ;  2  Ibid.  469. 
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as  the  drawer's  name  may  be  filled  in  at  any  time.  And  a  surety  is 
not  discharged  merely  by  the  negligence  of  the  creditor,  unless  he 
can  show  that  he  has  received  some  injury  in  consequence  of  the 
drawer's  conduct  (a) ;  and  the  surety  for  the  payment  of  a  bill 
not  being  a  party,  is  not  discharged,  although  he  has  received  no 
notice  of  dishonour  (b).  In  Barber  v.  MackreU  (c),  the  holder  of  two 
bills  promised  to  renew  them  if  M.  guaranteed  them.  M.  agreed  to 
guarantee  such  bills  if  "  renewed."  The  bills  were  not  renewed  in 
the  strict  sense,  but  were  accepted  by  a  different  acceptor  for  the 
same  aggregate  amount.  The  C.  A.,  differing  from  North,  J.,  held 
that  "  renew  "  was  not  used  by  M.  in  the  strict  sense,  and  that  his 
estate  was  bound. 

It  seems  that  a  surety  who  becomes  aware  that  the  creditor  is 
going  to  do  something  which,  if  done  without  his  consent,  might 
discharge  him,  is  not  bound  to  warn  the  creditor  against  doing  it  (d). 

The  principle  laid  down  in  Recs  v.  Berrington  is  not  confined  to 
cases  where  the  alteration  in  the  situation  of  the  surety  takes  place 
by  means  of  an  arrangement  between  the  creditor  and  principal 
debtor.  Thus  in  Ellesmere  &c.  Co.  v.  Cooper  (e),  four  persons  executed 
a  joint  and  several  bond  as  sureties.  After  three  had  executed  it, 
the  fourth  made  a  material  alteration  in  the  bond.  The  obligee 
accepted  the  bond  as  altered.  All  four  signatories  were  held  dis- 
charged. So  where  there  is  a  bond  of  suretyship  for  the  fidelity  of 
an  officer,  and  by  the  act  of  the  parties  to  whom  the  bond  has  been 
given,  or  by  Act  of  Parliament,  the  nature  of  the  office  is  so  changed 
that  the  duties  are  materially  altered,  so  as  to  affect  the  peril  of  the 
sureties,  the  bond  will  be  avoided  (/).  And  a  suret}'  whose  liability 
is  defined  by  one  Act  of  Parliament  may  be  discharged  by  a  change 
in  his  position  under  a  subsequent  Act  (g). 

(a)  Carter  v.  White,  25  C.  D.  666,  (/)  Pybus  v.  Gibb,  6  Ell.  &  B.  902 ; 
670 ;  Be  Duffy,  5  L.  R.  Ir.  92  ;  Polak  and  see  N.  W.  R.  Co.  v.  Whinray,  10 
v.  Everett,  1  Q.  B.  D.  675.  Exch.  77  ;  Kitson  v.  Julian,  4  Ell.   •£ 

(b)  Hitchcock  v.  Humfrey,  5  Mau.  Bl.  854;  Bartlett  v.  A.-G.,  Parker, 
&  G.  559;  Black  v.  Ottoman  Bank,  15  277  ;  Arlington  v'.  Meyricke,  2  Sauncl. 
Moore's  P.  C.  472,  484 ;  Carter  v.  403  ;  Bank  of  Scotland  v.  Christie,  8 
"White,  supra ;  Walton  v.  Mascall,  13  CI.  &  Fin.  214  ;  The  Guardians  &c.  v. 
M.  &  W.  452.  Whillier,   6   Jur.    (N.    S.)   887  ;    The 

(c)  2  R.  72.  Guardians  of  the  Mailing   Union    v. 

(d)  Polak  v.  Everett,  1  Q.  B.  D.,  p.  Graham,  5  L.  R.  C.  P.  201. 

673.  {g)  Finch  v.  Jukes,  W.  N.  1877,  p. 

(e)  (1895)  1  Q.  B.  75,  fully  stated  in      211. 
Dering  v.  Winchelsea,  ante,  p.  546. 
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If  a  guarantee  is  given  for  the  good  conduct  of  a  person  in  any 
particular  course  of  dealing  with  the  person  to  whom  the  guarantee 
is  given,  that  course  of  dealing  is  of  the  essence  of  the  contract,  and 
if  altered  the  surety  is  discharged  (a).  But  if  the  course  of  dealing 
is  left  to  the  option  of  the  person  to  whom  the  guarantee  is  given, 
and  he  alters  it,  the  surety  cannot  complain  (b).  And  in  the 
case  of  a  guarantee  for  the  fidelity  of  an  officer  (c),  where  neither 
the  office  nor  its  duties  are  substantially  altered  (d)  ;  or  there  has 
been  a  mere  alteration  in  the  salary  or  mode  of  remuneration  (e),  the 
sureties  will  not  be  discharged  (/). 

And  although  the  amount  of  the  debt,  for  which  a  surety  is  guaran- 
tee, is  ascertained  under  an  Act  passed  subsequently  to  the  contract 
entered  into  by  the  surety,  he  will,  nevertheless,  Vie  liable  for  the 
amount  so  ascertained  (g). 

The  bond  by  which  the  sureties  are  bound,  may  be  drawn  in 
language  sufficiently  extensive  to  continue  their  liability,  notwith- 
standing there  may  be  a  material  alteration  of  the  duties  of  the 
person  for  whom  they  have  become  sureties  (Jt). 

Where,  moreover,  the  creditor,  dealing  with  the  principal  debtor, 
has  the  concurrence  of  the  surety,  the  latter  cannot  claim  to  be 
discharged  upon  the  ground  that  his  position  is  altered  by  such 
dealing  (i). 

And  as  the  surety  is  entitled  to  have  all  the  securities  which  were 
taken  at  the  time  of,  or  subsequently  to,  the  suretyship,  whether 
he  knows  of  their  existence  or  not  (k),  a  creditor  having  taken  out 
execution  against  the  debtor,  is  a  trustee  of  it  for  all  parties 
interested,  and  if,  without  the  knowledge  of  the  sureties,  he  with- 
draws the  execution,  he  thereby  discharges  the  sureties  (I).  So 
where  a  creditor,  by  neglecting    the  statutory  formalities,   lost   the 

(a)  Arlington  v.  Meyricke,  2  Saund.  of  Dartmouth  v.  Silly,  7  Ell.  &  Bl.  97  ; 

403.  and    see    Mayor     of     Berwick-upon- 

(5)  Addison    Contracts,    (1892)     p.  Tweed  v.  Murray,  7  De  G.  M.  &  G.  497. 

1000  ;  Stewart  v.  M'Xean,  10  Ex.  675.  (?)  Woodcock  v.  Oxford  &c.  B.  Co., 

(c)  Sanderson  v.  Aston,  8  Ex.  73.  1  Drew.  521,  530;  and  see  Hollier  v. 

(d)  Skillett  v.  Fletcher,  1  L.  E.  C.  P.  Eyre,  9  01.  &  Fin.  1,  52. 

217  ;  2  L.  B.  C.  P.  469.  (k)  See  Dering  v.  Winchelsea,  p.  554 

(<?)  Frank  v.  Edwards,  8  Ex.  214.  et  seq.,  ante. 

(/)See  also  Davey  v.  Phelps,  2  M.  (I)  May  hew    V.  Crickett,    2    Swans. 

&  Gr.  300.  185,  190 ;   19  B.  B.  57  ;  Smith  v.  Knox, 

(g)  Webster  v.  Petre,  4  Ex.  D.  127.  3  Esp.  47;  Williams   v.   Price,  1  S.   & 

(A)  See  Oswald  v.  Mayor  of  Berwick-  S.  481  ;  English  v.  Darley,  2  Bos.  &  P. 

upon-Tweed,  5H.  L.  Cas.  856;  Mayor  61  ;  Forbes  v.  Jackson,  19  C.  D.  621. 
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benefit  of  an  execution  under  a  warrant  of  attorney,  which 
according  to  the  agreement  of  suretyship,  he  had  proceeded  to  enforce 
upon  a  notice  by  the  surety,  it  was  held  that  the  surety  was  thereby 
discharged  («■). 

4.  Discharge  of  Surety  by  Creditor  giving  Time. 

"It  has  been  established  for  a  very  loug  time,  beginning  with 
Rees  v.  Berrington  to  the  present  day,  without  a  single  case  going  to 
the  contrary,  that  on  the  principles  of  equity  a  surety  is  discharged 
when  the  creditor,  without  his  assent,  gives  time  to  the  principal 
debtor,  because  by  doing  so  he  deprives  the  surety  of  part  of  the 
right  he  would  have  had  from  the  mere  fact  of  entering  into  the 
suretyship,  namely,  to  use  the  name  of  the  creditor  to  sue  the 
principal  debtor,  and  if  this  right  be  suspended  for  a  day  or  for  an 
hour,  not  injuring  the  surety  to  the  value  of  one  farthing,  and  even 
positively  benefiting  him,  nevertheless  *     it  is  established 

that  this  discharges  the  surety  altogether.     *  *     Whether  that 

was  a  good  or  just  principle  originally  is  a  matter  which  it  is  far  too 
late  to  think  about  now.  I  must  own  1  have  had  some  considerable 
doubts  about  the  justice  of  it  *     it  has  been  undisputed  law 

and  nothing  but  the  Legislature  can  interfere  to  alter  it  "  (b). 

"  At  the  present  day  there  is  no  doubt  as  to  the  law  with  respect 
to  the  release  of  sureties.  It  is  clear  that  when  the  creditor  enters 
into  a  binding  contract  with  the  principal  debtor  to  give  him  time 
without  the  assent  of  the  sureties,  and  without  reserving  his  remed}7 
against  the  sureties,  such  giving  of  time  discharges  the  surety"  (<?). 

The  principle,  however,  has  been  adversely  commented  upon  by 
many  Judges  and  will  not  be  extended  (d). 

Although  passiveness  (see  p.  599),  or  mere  delay  in  not  suing  the 
debtor  when  the  debt  becomes  due,  will  not  discharge  the  surety, 

(a)  Watson  v.  Allcock,  4  De  G.  M.  (c)  Per  North,  J.,  Clarke  v.  Birley, 
&  G.  272.  41  C.  D.  p.  434. 

(b)  Per  Blackburn,  J.,  in  Polak  v.  (d)  By  Malins,  Y.-C,  Oriental 
Everett,  (1876)  1  Q.  B.  D.  pp.  673,  Financial  Corp.  v.  Overend,  7  Ch.  p. 
674,  and  see  Petty  v.  Cooke,  6  L.  B.  147  n.  ;  by  Y.-C.  in  Hulme  v.  Coles, 
Q.  B.  p.  795  ;  see  the  principle  stated  2  Si.  12  ;  by  Blackburn,  J.,  in  Petty  v. 
and  affirmed  Oakeleyr.  Pasheller,  lOBli.  Cooke,  6  L.  E.  Q.  B.  p.  795;  Swire  v. 
(N.  S.)  548,  590;  Oriental  Financial  Eednian,  1  Q.  B.  D.  536;  by  Brett, ~L.J., 
Corp.  v.  Overend,  Gurney,  &  Co.  7  Ch.  in  Holme  v.  Brunskill,  3  Q.  B.  D.  p. 
p.    142 ;    Eouse    v.    Bradford  B.    Co.,  809. 

(1894)  A.  C.  p.  590. 
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yet  if  the  creditor,  as  in  the  principal  case,  enters  into  a  binding 
contract  (a),  with  the  principal  debtor  (b),  the  effect  of  which 
will  be  to  give  further  time  to  the  debtor,  without  consulting  the 
surety  ;  the  surety  will  be  thereupon  discharged  wholly,  or  it  would 
seem  if  time  be  given  only  in  respect  of  part  of  the  debt,  pro  tanto  (c), 
and  it  is  immaterial  that  the  further  time  is  given  in  consequence  of 
the  inability  of  the  debtor  to  pay,  or  that  no  injury  could  thereby 
accrue  to  the  surety.  See  judgment  in  the  principal  case,  and  the 
judgment  of  Eldon,  C,  in  Samuell  v.  Hoivarth  (d).  In  Samuell  v. 
Hoivarth  (supra),  A.  guaranteed  the  payment  of  any  goods  to  be 
supplied  by  B.  to  C.  between  the  2nd  of  April,  1814,  and  the  2nd  of 
April,  1815.  C.  having  accepted  bills  for  the  amount  of  the  goods 
delivered,  B.  permitted  him  to  renew  them  when  payable,  without 
any  communication  to  A.  on  the  subject  of  such  renewal.  It  was 
held  by  Eldon,  C,  that,  although  no  period  of  credit  was  specified,  it 
could  not  be  taken  as  a  guarantee  for  an  unlimited  period,  but  as  one 
to  be  restrained  by  the  usual  course  of  trade  ;  and  that  A.  was 
discharged  from  his  guarantee  by  virtue  of  the  rule.  "The  rule," 
observed  Lord  Eldon,  is  this,  "  that  if  a  creditor,  without  the  consent 
of  the  surety,  gives  time  to  the  principal  debtor,  by  so  doing  he 
discharges  the  surety,  that  is,  if  time  is  given  by  virtue  oijaositvve 
contract  between  the  creditor  and  the  principal, — not  where  £h"e 
creditor  is  merely  inactive.  And  in  the  case  put,  the  surety  is  held 
to  be  discharged  for  this  reason,  because  the  creditor,  by  so  giving 
time  to  the  principal,  has  put  it  out  of  the  power  of  the  surety  to 
consider  whether  he  will  have  recourse  to  his  remedy  against  the 
principal,  or  not,  and  because  he,  in  fact,  cannot  have  the  same 
remedy  against  the  principal  as  he  would  have  had  under  the  original 
contract.  *  *  *  It  has  been  truly  stated,  that  the  renewal  of 
these  bills  might  have  been  for  the  benefit  of  the  surety  ;  but  the  law 
has  said,  that  the  surety  shall  be  the  judge  of  that,  and  that  he  alone 
has  the  right  to  determine  whether  it  is  or  is  not  for  his  benefit. 
The  creditor  has  no  right — it  is  against  the  faith  of  his  contract 
(see   infra,  p.   591) — to   give   time    to   the   principal,  even   though 

(a)  "  There  must  be  a  binding  agree-  L.  T.  541. 

ment  arrived  at  for  good  considera-  (d)  17  R.  R.  81,  3  Mer.  272,  and  see 

tion,"  per  Herschtll,  C,  Rouse  v.  Brad-  thereruarks  of  Blackburn,  J.,  thereon  in 

ford  Ii.  Co.,  (1894)  A.  C,  p.  594.  Petty  v.  Cooke,  6  L.  R.  Q.  B.,  p.  795, 

(6)  Clarke  v.  Birley,  41  C.  D.  422.  infra,  p.  591,  and  in  Polak  v.  Everett, 

(c)  Dowden  v.  Lewis,    14  L.  R.  Ir.  1  Q.  B.  D.,  p.  674. 
307;    cf.    Wohnershausen   v.   W.,    62 
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manifestly  for  the  benefit  of  the  surety,  without  the  consent  of  the 
surety  (a). 

In  Mouse  v.  Bradford  Banking  Co.(b),  A.  L.  Smith,  L.J.,  states 
the  main  reason  for  the  rule  thus :  "  The  main  reason  is  that  a  surety 
is  entitled  at  any  time  to  require  the  creditor  to  call  upon  the 
principal  debtor  to  pay  off  the  debt,  or  himself  to  pay  off  the  debt, 
and  that  when  he  has  paid  it  off  he  is  at  once  entitled  in  the  creditor's 
name,  to  sue  the  principal  debtor;  and  if  the  creditor  has  bound 
himself  to  give  time  to  the  principal  debtor,  the  surety  cannot  do 
either  the  one  or  the  other  of  these  things  until  the  time  so  given  has 
elapsed,  and  it  is  said  that  by  reason  of  this  the  surety's  position  is 
altered  to  his  detriment  without  his  assent  "  (c). 

A  surety  is  not  discharged  by  the  mere  laches  of  the  creditor,  as 
instanced  by  his  not  proceeding  to  recover  the  debt,  until  barred  by 
the  Statute  of  Limitations,  for  this  reason,  that  the  surety  may  at  any 
time  pay  off  the  debt,  and  sue  the  debtor  in  the  name  of  the  creditor, 
or  call  upon  him  to  sue  (d).  But  if  the  surety  had  required  the 
securities  to  be  enforced,  and  the  creditor  had  refused,  the  surety 
might  have  been  discharged  (e). 

Where  the  holders  of  bills,  at  the  request  of  the  drawees,  refrain 
from  presenting  the  bills,  and  thus  give  them  time,  the  drawer  will 
be  released  (/). 

(a)  See  the  remarks  of  Blackburn,  J.,  Overend,  Gurney,  &  Co.  v.  Oriental 
on  this  case,  infra,  p.  592.  Fin.  Corp.  7  Ch.  142,  affir.  7  L.  R.  H. 

(b)  (1894)  2  Ch.  p.  75.  L.,  p.  360 ;  and  see  remarks  on  these 

(c)  See  the  judgment  of  Lough-  two  cases  in  Rouse  v.  Bradford  B. 
borough,  C,  in  the  principal  case,  Co.,  (1894)  A.  C,  p.  592;  10  Bligh, 
and  that  of  Blackburn,  J.,  in  Swire  v.  548;  Bailey  v.  Edwards,  4  B.  &  S. 
Redman,  1  Q.  B.  D.  536,  541,  and  771,  Ch.  149,  affirmed,  7  L.  R.  H.  L. 
Skip  v.  Huey,  9  Mod.  438,  3  Atk.  91 ;  348  ;  see  also  Wilson  v.  Lloyd,  16  Eq. 
Nisbet  v.  Smith,  2  Bro.  Ch.  579;  60 ;  Bailey  v.  Edwards,  4  B.  &  S.  761, 
Bank  of  Ireland  v.  Beresford,  6  Dow.  772  ;  Swire  v.  Redman,  1  Q.  B.  D. 
233;  Clarke  v.  Henty,  3  Y.  &  C.  541,542;  Clarke  v.  Birley,  41  C.  D. 
Exch.   Ca.    187;    Eyre    v.   Bartrop,   3  422. 

Madd.   221;    Cross   v.  Sprigg,   6  Ha.  (,/)  Per    Cotton,    L.J.,  in   Carter    v. 

233 ;  Hawkshaw  v.  Parkins,  2  Swans.  White,    25    C.    D.    670,    cited  supra, 

539 ;  Burke's  case,  cited  2  Bos.  &  P.  p.  584. 

62;    Davies    v.    Stainbank,  6   De   G.  (e)  Per  Cotton,  L. J.,  Carter  v.  White, 

M.  &  G.  679 ;  Pooley  v.  Harradine,  7  supra. 

EU.  &  B.  431 ;  Bailey  v.  Edwards,  4  (/)  Latham    v.    Chartered   Bank  of 

B.  &  Sm.  761 ;  Greenhough  v.  M'Clel-  India,    17    Eq.    205.      See    Yates    v. 

land,  2  Ell.  &  Ell.  424,  429;  Bingham  Evans,  61  L.  J.  Q.  B.  446,  promissory 

v.  Corbitt,  34  L.  J.  Q.  B.  37  ;  Oakeley  note  giving  time. 

v.  PasheUer,  10  Bli.  (N.  S.)  548,  590; 
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Where   a   contract  is   divisible,  as  for  instance,  where   successive 

payments  are  to  be  made  at  fixed  periods,  if  the  creditor  gives  time 

as  to  one  of  such  payments,  he  will  release  the  surety  with  regard  to 

that  payment  only,  but  not  with  regard  to  subsequent  payments  (a). 

Where  a  member  of  a  firm  which  is  under  a  continuing  contract 
retires  with  an  indemnity,  the  continuing  partners  are  his  agents  for 
carrying  on  the  contract,  and  although  after  notice  of  the  retirement, 
the  retiring  partner  is  in  a  sense  a  surety,  he  will  not  be  discharged 
from  the  contract  by  reason  of  acts  of  the  continuing  partners  fairly 
within  the  scope  of  their  authority  in  carrying  out  the  contract  <&). 

If  after  a  right  of  action  accrues  to  a  creditor  against  two  or  more 
persons,  he  is  Informed  that  one  of  them  is  a  surety  only,  and  after 
he   gives   time   to   the   principal   debtor   without  the   consent  and 
knowledge  of  the  surety,  the  rule  as  to  the  discharge  of  the  surety 
applies  (c).     In  Rouse  v.  Bradford  Banking  Co.  (supra),  W.  R.,  one 
of  the  partners  in  a  firm,  ceased  to  be  a  member  in  1895.     By  the 
deed  of  dissolution  of  that  date,  the  debts  of  the  firm  were  to  be  paid 
by  the  new  partnership,  and  the  new  firm  covenanted  with  W.  R.  to 
indemnify  him  against  those  debts.     Amongst  the  debts  was  an  over- 
draft  of   upwards   of  50,0001.   due  to   the   defendant,   the   Bradford 
Banking  Co.,  in  which  W.  R.  was  a  shareholder.    The  new  firm  tailed, 
after  this  debt  had  been  reduced  below  50,000*.      W.  R.  brought  an 
action  to  establish  his  claim  to  his  shares  in  the  bank  free  from  any 
lien      The  defendant  bank  claimed  by  counterclaim  a  lien  on  these 
shares  as  a  security  for  the  balance  of  the  50,000*.     The    plaintiff 
W.  R.  contended  that  after  the  dissolution,  the  terms  of  which  the  bank 
had  notice,  a  transaction  was  entered  into  between  the  new  firm  and 
the  banking  company,  whereby  the  new  firm  was  allowed  for  a  limited 
period  to  increase  the  overdraft  to  53,000*.  ;  and,  secondly,  that  there 
was  a  novation.     Kekewich,  J.,  held  time  had  been   giveo  and  the 
surety  was  released.     The  C.  A.  dismissed  the  action  and  declared 
the  bank  entitled  to  a  lien.     The  H.  L.   affirmed  the  judgment  of 
the  C.  A.  but  on  different  grounds,  holding  that  time  had  not,  on  the 
facts,  been  given. 

a)  Croydon  Gas  Co.  v.  Dickinson,  (c)  Pooley  v.  Harradine,  7  E.  &  B. 

2  C    P    I).  46;  reversing  S.  C,  1  C.  431;    Oakeley  v.    Pasheller,    10    Bk. 

p  jy   707-  (N.  S.)  548,  590 ;  Overend,  Gurney,  & 

(JAOakford  v.  The  European,  &c,  Co.  v.  Oriental,  &c.  Corp.,  7  Ch.  142, 

Shipping  Co.,   1  Hem.  &  M.  182,  cf.  7   L.    E.   H.    I,,    p.    860;    Bouse    .. 

Taylor  v.  N.   S.  Wales  Banking  Co.,  Bradford  Banking   Co.,  (1894)   2    On. 

11  App.  Cas.  596,  cited  supra.  32,  A.  C,  p.  592. 
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With  regard  to  the  question,  how  far  the  custom  of  a  trade  will 
justify  further  indulgence,  when  the  guarantee  is  not  expressly  limited 
in  point  of  time,  see  cases  cited  below  (a). 

Where  a  bond  creditor,  by  agreement  with  his  debtor,  takes  interest 
on  his  debt  by  anticipation,  that  will  in  effect  be  giving  time  to  the 
debtor,  and  will  discharge  the  surety  ;  since  a  Court  of  Equity  would 
restrain  proceedings  on  the  bond  until  the  expiration  of  time  for 
which  the  creditor  had  received  interest  on  the  bond  (6). 

In  Bolton  v.  Buckenham  (c),  B.,  the  defendant,  as  surety, 
covenanted  in  a  mortgage  deed  in  1857,  for  payment  of  the  debt  in 
1858.  By  a  deed  in  1884,  to  which  B.  was  not  a  party,  the  mortgagee 
and  mortgagor  agreed  to  consolidate  various  mortgages,  including  the 
one  in  1857,  and  a  fresh  date  was  fixed  for  payment  of  all  the 
moneys.     B.  was  held  discharged. 

In  Minister,  &c.  Bank  v.  France  (d),  the  defendant  surety  accepted 
a  bill  payable  three  months  after  date,  which  the  principal  creditor 
indorsed  to  his  debtor  the  plaintiff  Bank.  Before  the  bill  matured, 
the  plaintiff,  without  the  knowledge  of  defendant,  took  a  mortgage 
from  the  creditor  as  collateral  security  for  the  debts,  with  a  covenant 
for  payment  three  months  from  date  of  mortgage.  The  defendant 
was  held  discharged. 

But  if  the  time  given  had  been  only  in  respect  of  part  of  the  debt, 
semble  the  surety  would  only  have  been  discharged  p7'0  tanto  (e). 

An  agreement  with  the  principal  debtor  to  give  him  further  time 
in  order  to  discharge  a  surety  must  be  one  that  is  binding  upon  the 
creditor.  A  mere  voluntary  promise  to  give  further  time  not  acted 
upon,  and  which  cannot  be  enforced,  as  it  makes  no  alteration  in  the 
rights  or  position  of  the  parties,  will  not  have  that  effect  (/)  ;  and 

(a)  Combe  v.  Wolfe,  8   Bing.    156;  (/)  Pbilpot  v.  Briant,  4  Bing.  717 

Holl  v.  Hadley,  5  Bing.  54 ;  Allan  v.  Brickwood  v.  Anniss,    5  Taunt.   614 

Kenning,     9    Bing.    618;    Howell   v.  Tucker    v.   Laing,   2   Kay  &  J.   7-45 

Jones,  1   Cr.  M.  &  B.  97 ;  Simpson  v.  Clarke    v.  Wilson,   3  M.  &   W.    208 

Manley,   2   C.   &  J.    12;    Holland   v.  Heath  v.  Key,  1  T.  &  J.  434 ;  and  the 

Teed,     7     Ha.    50:     cf.    Samuell     v.  remarks  of  Lord  Lyndlmrst  in  Blake 

Howarth,  supra,  p.  587.  „.  White,   1  Y.  &  C.  Exch.  Ca.  420  ; 

(6)  White  v.  Blake,  1  Y.  &  C.  Exch.  Moss  v.  Hall.  5  Exch.  46 ;  Strong  v. 

€a-  42°-  Poster.    17  C.  B.  201  ;  BeU  v.  Banks, 

(c)  (1891)  1  Q.  B.  278.  3  M.  &  G.  258;  3  Scott,  N.  K.  497  ; 

(d)  2*  L.  B.  Ir.  82  C.  A.  Clarke  v.  Birley,  41  C.  D.  422,  and  see 

(e)  See  Dowden  v.  Lewis,  14  L.  B.  remarks  of  Herschell,  C,  in  Rouse 
Ir.   307;    cf.   Wolmershausen  r.  W.,  Bradford  Bkg.  Co.,  (1894)  A.  C,  p.  594, 
62  L.  T.  541.  cited  supra,  p.  587,  note  (a). 
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although  the  creditor  enter  into  a  binding  contract  to  give  further 
time  to  the  debtor,  yet  if  it  be  with  a  third  party,  for  instance,  with  a 
co-surety,  and  not  with  the  debtor,  the  surety  will  not  be  thereby 
discharged  (a). 

Nor  will  an  agreement  to  give  time  have  that  effect,  if  it  is 
conditional  upon  the  performance  of  an  act  which  the  debtor  neglects 

to  perform  (6). 

A  surety  will  not  be  discharged  by  the  creditor  giving  time,  if  the 
remedies  of  the  surety  are  not  diminished  or  affected,  and  especially 
if  they  are  accelerated.  Thus,  in  Hulme  v.  Coles  (c),  where  a  creditor 
took  from  the  debtor  a  cognovit  in  an  action  he  had  brought  against 
him,  with  a  stay  of  execution  until  a  day  earlier  than  that  on  which 
judgment  could  have  been  obtained  in  the  regular  course,  Hart, 
V.-C,  held,  that  the  surety  was  not  thereby  discharged,  observing 
that  the  principle  of  discharging  a  surety  by  the  giving  of  time  by 
the  creditor,  was  a  refinement  of  a  Court  of  Equity,  and  he  would  not 
refine  upon  it:  that  by  the  arrangement  complained  of,  this  was  not 
aiven,  but  the  remedy  was  accelerated  (d). 

Upon  the  same  principle,  the  acceptance  of  money  from  the  debtor 
by  the  creditor,  who  thought  at  the  time  he  accepted  the  same  that 
it  was  a  good  and  valid  payment,  will  not  upon  its  turning  out  after- 
wards to  be  invalid  as  a  fraudulent  preference,  discharge  the  surety. 

Thus  m  Petty  v.  Cook  (e),  the  payee  of  a  promissory  note,  made  by 
principal  and  surety,  accepted  the  amount  thereof  from  the  principal, 
in  good  faith,  and  without  notice  that  the  payment  was  a  fraudulent 
preference.  The  principal  afterwards  entered  into  a  composition 
deed  tor  the  benefit  of  his  creditors.  The  trustees  under  the  deed 
avoided  the  payment  as  a  fraudulent  preference,  ami  the  payee 
handed  over  the  amount  to  the  trustees.  In  an  action  by  the  payee 
against  the  surety,  it  was  held  by  the  Court  of  Queen's  Bench  that 
the  payment  did  not  operate  as  a  satisfaction  of  the  debt ;  and  that 
the  acceptance  of  the  money  from  the  principal  by  the  payee  was  not 
an  act  done  against  the  faith  of  the  contract  (see  supra,  p.  587),  with 
the  surety  so  as  to  discharge  the  surety.     "I  think  it  impossible," 

(a)  Clarke  v.  Birley,  41   C.  D.  422  ;  (c)  2  Si.  12. 

Frazer  v.   Jordan,  8  Ell.  &  Bl.    303,  (//)  And  see  Prendorgast  v.  Devey, 

action  by  holder  of  bill  against  drawer.  6  Madd.    124:  Stevenson   v.  Roche,  9 

{b)  Badnal    v.    Sanruell,    3     Price,  B.  &  C.  707  ;  Price  v.  Edmunds,  10  B. 

521  ;    Vernon  r.  Turley,    1  M.  &  W.  &  0.  578  ;  Whitfield  v.  Hodges,  1  M.  & 

316;  Price  v.  Edmunds,  13  B.   &  C.  W.  679;  Jay  v.  "Warren,  1  C.  &  P.  532. 

578.  (e)  6  L.  R.  Q.  B.  790. 
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said  Blackburn,  J.,  "to  read  the  principle  laid  down  by  Lord  Eld&n 
in  Samuell  v.  Mowarth  (supra,  p.  587),  without  thinking  that  it  is 
based  upon  highly  technical  reasoning,  however  accurate  it  may  be. 
It  is  clear,  that  a  creditor  who  gives  time  to  the  principal  debtor 
without  reserving  his  right  against  the  surety,  and  alters  the  rights 
of  the  surety,  discharges  him  ;  but  that  time  given  by  a  creditor, 
which  in  numberless  cases  does  not  injure  the  surety,  should  dis- 
charge him,  is  to  my  mind  not  justice,  although  established  by  Courts 
of  Equity.  The  ground,  however,  on  which  this  doctrine  is  based,  is 
that  by  giving  time  to  the  principal  debtor,  the  creditor  does  an  act 
which  is  against  good  faith,  and  injurious  to  the  surety  ;  that  doctrine 
cannot  apply  to  the  present  case,  for  the  creditor  accepted  the  money 
which  he  had  no  right  to  refuse,  and  the  acceptance  of  which  he  had 
no  means  of  knowing  would  injure  the  surety;  he  therefore  did  no 
act  injurious  to  the  surety,  and  the  surety  is  not  discharged.  I 
think  Pritchard  v.  Hitchcock  (a)  is  precisely  in  point"  (6). 

The  surety  will  not  be  discharged,  if  time  be  given  to  the  principal 
debtor  by  his  consent  or  subsequent  approval  (c). 

A  subsequent  promise  by  a  surety  to  pay  the  debt,  after  he  is 
aware  that  the  principal  creditor  has  given  further  time  to  the 
principal  debtor,  will  revive  the  liability  from  which  he  was  dis- 
charged by  the  act  of  the  principal  creditor  (d). 

It  seems,  moreover,  wdiere  the  creditor  has  obtained  a  decree 
against  the  surety,  establishing  his  right  against  the  estate  of  the 
surety,  that  no  subsequent  dealings  giving  time  to  the  debtor,  will 
have  the  effect  of  releasing  the  surety,  for  the  creditor,  having  by  the 
decree  established  his  right  against  the  estate  of  the  surety,  has  a 
right  to  proceed  under  it ;  and  all  that  follows  is  in  the  nature  of 
execution  of  the  decree,  and  any  subsequent  dealing  with  the  principal 
debtor  does  not  operate  to  discharge  the  surety  from  a  liability  under 
wdiich  he  is  no  longer  as  surety,  but  under  the  decree  (e). 

Time   given,   but   rights   against   surety   reserved. — "  As  to  giving 

(a)  6M.&G.  151.  The  Union  Bank   of    Manchester    v. 

(b)  See  also,  Xewington  v.  Levy,  5       Beech,  13  "W.  B.  (Ex.)  922. 

L.  B.  C.  P.  607,  612,  approved  in  Hall  (d)  Mayhew  v.  Crickett,    2    Swans. 

v.  Levy,  10  L.  B.  0.  P.  p.  158.  185 ;  and  see  Id.  p.  192,  and  cases  cited 

(c)  Tyson  v.  Cox.  T.  &  B.  395  :  in  the  note,  cf.  Phillips  v.  Foxall. 
Mayhew  v.   Crickett,    19  B.   B.  57,  2  L.  B.  1  Q.  B.  677. 

Swans.  185;  Clark  v.  Devlin,  3  Bos.  &  (e)  Jenkins   v.   Bobert3on,    2  Drew. 

P.  363 ;  Cowper  v.  Smith,  4  M.  &  W.       351. 
519;  Duffy  v.  Orr,  5  Bli.  (X.  S.)  620; 
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time  the  authorities,  which  are  almost  innumerable,  have  settled  that 
upon  any  giving  of  time  to  a  principal  debtor,  if  there  be  a  reserva- 
tion of  rights  against  the  surety,  the  surety  is  not  discharged  "  (a), 
because  as  Eldon,  C,  observes,  "  the  principal  cannot  raise  the 
objection  upon  his  right  to  time  as  against  the  surety,  as  there  is  the 
contract  of  the  principal,  arising  out  of  the  contract  for  reserve 
against  the  surety,  that  the  latter,  if  the  creditor  goes  against  him, 
shall  not  be  deprived  of  the  benefit  of  the  contract  as  against  the 
principal"  *  *  *  but  "  if  the  contract  for  reserve  against  the  surety 
prevents  Ids  remedy  against  the  'principal  that  contract  for  reserve 
will  not  do"(b);  and  the  question  whether  or  not  the  surety  bas 
been  informed  of(c)  or  consents  to  (d)  the  arraugement  is  immaterial. 
A  necessary  consequence  of  such  a  reservation  is  a  continuance  of 
the  surety's  right  to  be  indemnified  by  the  principal  debtor,  and  this 
ri<dit  will  not  be  abandoned,  unless  a  contract  to  abandon  it  be 
proved  (e).  A  contract  with  a  stranger,  or  even  with  a  co-surety  (/), 
which  does  not  prevent  the  surety  from  discharging  the  debt  and 
pursuing  his  remedy  over  against  the  principal  debtor,  will  not 
discharge  (g).  Parol  evidence  is,  it  seems,  admissible  to  prove  a 
reservation  of  the  creditor's  rights  against  tin1  surety  (/<)•  But  if 
time  be  given  by  deed,  the  reservation  of  the  right  to  go  against  the 
surety  should  appear  there  also,  as  parol  evidence  is  not  admissible 
to  prove  it,  since  the  effect  of  it  would  be  to  vary  a  written  instru- 
ment (i). 

Release,    covenant   not   to    sue. — A  release,  with   a  reservation  of 

(a)  Page-Wood,   V.-O.,  in  Webb    v.       Co.  v.  Financial  Corp.,  7  Ch.  142,  153. 
Hewitt.  3  Kay  &  J.  438.  (<•)  Bateson  v.  Goshng,  7  L.  R.  C.  P. 


(h)  Boultbee  v.  Stubbs,  18  V.  26 
11  R.  R.  p.  144.  And  see  Ex  p 
Gifford,  6  V.  805,  6  R.  R.  53 ;   /.' 


Glendinning,    Buck,    517  ;    Nicholls      (C.  P.)  77 5 


v.  Norris,  3  B.  &  Ad.  41;  Smith  i 
Winter,    4    M.    &    W.    545  ;     Ex  p 


p.  13. 

(d)  Webb    v.   Hewitt,   3  Kay  &  J. 
438;    Boalei   v.   Mayor,    14    W.    R. 


(e)  Close  v.  C,  4  De  G.  M.  &  G. 
176. 


Carstairs,   Buck,  560;    Duffy  v.  Orr,  (/)  Clarke  v.  Birley,  41  C.  D.  422. 

5Bli.  (N.  S.)620;  Frazer  v.  Jordan,  (g)     Addison,  Contracts   (1S92),    p. 

8  Ell.  &  Bl.  312  ;  Owen  v.  Homan,  4  1007,  citing  Moss  v.   Hall,  5  Ex.  50  : 

H.  L.  Cas.  997,  1038  ;  Wyke  v.  Rogers.  Bingham  v.  Corbitt,  34  L.  J.  Q.  B.  37. 

lDeG.M.  &G.408;  Bateson  i\  Gosling.  (/«)  Wyke  v.  Rogers,  1  De  G.  M.  & 

7  L.   R.   C.  P.  9;    Re  Whitehouse,  37  G.  40S ;  Newman  v.   Bolt,   1  C.  &   P. 

C.   D.   p.  694,  and    see    the    passage  77,  cf.  Mercantile  Bank  of  Sydney  v, 

cited   in   Rouse   v.   Bradford   B.   Co.,  Taylor,  cited  infra. 

(1894)  A.  C.  p.  591,  from  the  judg-  (i)  Exp.  Glendinning,  Buck,  517. 
ment  of  Hatherley,  C,  in  Overend  & 

W.  &  T. — VOL.  II.  38 
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rights  against  sureties,  operates  as  a  covenant  not  to  sue  between  the 

principal  creditor  and  the  debtor  (a).  And  language  importing  an 
absolute  release  may  be  construed  as  a  covenant  by  the  creditor  not 
to  sue  the  principal  debtor,  when  that  intention  appears,  leaving 
such  debtor  open  to  any  claim  of  relief  against  his  sureties  (b).  But 
if  the  release  is  absolute  and  in  writing  it  cannot  be  modified  by 
evidence  of  verbal  negotiations  prior  to  the  release  (c).  But  where 
there  is  an  absolute  release,  the  remedy  against  the  surety  is  gone, 
for  the  debt  is  satisfied  (d).  In  the  Commercial  Bank  of  Tasmania 
v.  Jones  (e),  B.  in  1884  guaranteed  advances  not  exceeding  500/. 
made  to  W.  by  Commercial  Bank.  In  1885 — 1888  W.  conveyed  to 
the  Commercial  Bank  certain  properties  by  way  of  security.  In  1889 
W.  owed  the  Commercial  Bank  2,400/.,  and  he  conveyed  to  M.  his 
interest  in  the  property  mortgaged  to  the  bank  subject  to  such 
mortgages,  and  by  an  arrangement  between  the  manager  of  the  bank, 
W.,  and  M.,  the  bank  accepted  M.  as  their  debtor  in  />l<ic<>  of  W. 
B.  died  in  1890  :  he  had  agreed  to  guarantee  the  bank  in  respect  of 
M.,  and  had  agreed  that  his  guarantee  for  W.  should  continue  until 
he  did  so.  The  bank  demanded  payment  from  B.'s  executors,  and  on 
their  refusing,  brought  this  action.  A  verdict  for  the  executors  was 
upheld  by  the  P.  C,  for,  where  there  is  a  complete  nt>r<ifi<>n  of  the 
debt,  as  there  was  here  by  substituting  M.  as  full  debtor  to  the  bank 
in  place  of  W.,  such  novation  operated  as  an  absolute  release  of  \\\. 
and  the  debt  guaranteed  was  gone,  and  no  right  of  recourse  against 
the  surety  remained. 

And  although  the  release  of,  or  the  composition  with,  the  principal 
debtor  is  done  by  mistake  or  for  the  benefit  of  the  surety,  unless 
there  be  a  stipulation  to  the  contrary  (/),  the  surety  will  be  discharged 
thereby  (g)  ;  and  it  seems,  that  one  partner  in  a  firm  may  release  or 

(a)  Green  v.   Wynn,    4    Ch.    204  ;  (</)  See  The  Commercial  Bank,  &c 

Bateson  v.  Gosling,  L.  E.  7  C.  P.  9  ;  Re  v.  Jones,  supra  ;  Nicholson  v.   Bevell, 

Whitehouse,    37    C.    D.   p.    694.     See  4  Ad.  &  Ell.  675 ;  Kearsley  v.  Cole,  16 

also  Henton  v.  Paddison,  (1893)  3  R.  M.  &  W.  128,  136;  Webb   v.  Hewitt, 

450.  3  K.  &  J.  438. 

(/;)  Commercial  Bank  of  Tasmania  v.  (e)  Supra. 

Jones,  (1893)  A.  C.  p.  316  ;  cf.  Boultby  (/)  Davidson   v.  McGregor,  8  M.  & 

v.  Stubbs,   11  R.  R.  143;  18  V.  20;  W   755;  Kearsley  v.  Cole,  16  M.  &W. 

Exp.  Harvey,  1  De  G.  M.  &  G.   359,  128  ;  Bateson  v.  Gosling,  7  L.  R.  C.P. 

377,  378  ;  Atkins  v.  Revell,  1  De  G.  &  9  ;  The  Union  Bank  of  Manchester  v. 

J.  360.  Beech,   3   H.    &    C.   672 ;    Cowper   v. 

(c)  Mercantile  Bank  of  Sydney    v.  Smith,  4  M.  &  W.  519. 

Taylor,  (1893)  A.  C.  317.  (g)  Ex  p.  Smith,  3  Bro.  Ch.    1  ;    Ex 
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compound  with  the  creditor,  so  as  to  bind  the  firm,  and  consequently 
discharge  the  surety  (a). 

If  the  surety  has,  previously  to  the  release  given  by  the  creditor, 
paid  part  of  the  debt,  and  given  a  security  for  the  remainder,  the 
general  rule  will  not  apply,  but  the  creditor,  notwithstanding  the 
release,  will,  in  the  absence  of  evidence  to  the  contrary,  retain  his 
right  against  the  surety  for  the  remainder  of  the  debt  (6). 

Where,  however,  it  is  no  part  of  the  contract  of  the  surety,  that 
other  persons  shall  join  in  it — in  other  words,  where  he  contracts 
an/;/  severally — the  creditor  does  not  break  that  contract  by  releasing 
another  several  surety  ;  the  surety  therefore  cannot  claim  to  be 
released  on  the  (/round  of  breach  of  contract  on  the  ground  of  his 
having  been  deprived  of  his  remedy  for  contribution.  In  order  to 
support  his  claim  to  be  released  he  must  show  that  he  had  a  right  to 
contribution,  and  that  that  right  has  been  taken  away  or  injuriously 
affected  (<•). 

Where  a  release,  in  order  to  carry  out  the  intention  of  the  parties, 
can  be  construed  as  a  covenant  not  to  sue  {d),  an  unqualified  reserva- 
tion of  remedies  against  the  surety  is  to  be  construed  as  allowing  the 
surety  to  retain  all  his  remedies  over  against  the  principal  debtor, 
the  covenant  not  to  sue  being  allowed  to  operate  only  so  far  as  the 
rights  of  the  surety  may  not  be  affected  ;  the  surety  therefore  might 
pay  the  creditor  and  sue  the  principal  for  the  amount.  Thus  in 
Greenw  Wyrvn  (e),  the  debtor  by  a  mortgage  deed  covenanted  to 
pay  the  principal  sum  of  1,000£.  and  interest  at  10£.  per  cent,  and  a 
surety  covenanted  to  pay  the  interest  in  default.  The  debtor,  after- 
wards, by  di'vd,  assigned  his  property  to  a  trustee  on  trust  to  sell  anu 
divide  the  proceeds  amongst  his  creditors,  the  creditors  releasing  the 
debtor  from  the  debts  due  to  them  respectively;  but  there  was  a 
proviso  in  the  deed  that  nothing  therein  should  affect  any  right  or 
remedy  which  any  creditor  might  have  against  any  other  person  in 
respect  of  any  debt  due  by  the  debtor.     It  was  held  by  Hatherley, 

p.  Wilson,    11    V.  410;    Exp.  Glen-  (6)  Hall  v.  Hutchons,  3  My.  it  K. 

dinning.  Buck,  517;  Exp.   Carstairs,  428,  per  J-.  Leach,  M.R. 

Buck,  560;  English  v.  Darley,  2  Bos.  (c)  Ward  v.  National  Bank  of  New 

&  P.  61  ;  Lewis  v.  Jones,   4  B.   &  C.  Zealand,  8  App.  Cas.   755,   765,   766; 

506  ;  Cragoe  v.  Jones,  8  L.  11.  Ex.  81 ;  Craythovne  v.  Swinburne,  14  V.    169, 

cf.   Commercial  Bank,  &c.  v.  Official  9  B.  II.  264. 

Assignee,  &c,  (1893)  A.  C.  181.  (//)  See  Commercial  Bank,    &c.     v, 

(a)  Hawkshaw  v.  Parkins,  2  Swans.  Jones,  supra,  p.  594. 

539;  Lindley,  Part.  (1873),  p.  309.  (e)  4  <  'h.  204. 

38  2 
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C.  (a),  that  this  deed  only  amounted  to  a  covenant  not  to  sue  the 
debtor,  and  that  the  surety  was  not  released,  but  that  the  surety 
could  pay  off  the  principal  to  the  creditor,  and  recover  the  amount 
from  the  debtor.  This  case  is  distinguishable  from  Webb  v.  Heivitt  [b), 
where  a  man  took  the  whole  of  the  assets,  agreeing  to  pay  five 
shillings  in  the  pound  to  the  creditors.  See  further  on  this  subject, 
Bateson  v.  Gosling  (c),  where  a  deed  of  arrangement  under  the 
Bankruptcy  Acts  1861  and  1869  contained  a  release  of  the  debtor, 
subject  to  a  proviso  reserving  the  rights  of  creditors  holding  securi- 
ties, and  was  held  to  operate  as  a  covenant  not  to  sue,  but  not  as  an 
extinguishment  of  the  debt,  so  as  to  bar  the  remedy  against  the 
surety  (d). 

If  a  surety  though  innocent  himself,  obtains  a  release  from  the 
creditor  by  the  fraud  of  another,  he  will  not,  if  there  be  no  considera- 
tion moving  from  him,  be  able  to  avail  himself  of  it  (e). 

A  surety  may,  by  further  contract  with  the  creditor,  convert 
himself,  in  relation  to  the  debt  for  which  he  was  surety,  into 
a  principal  debtor  ;  and  thus,  upon  a  release  being  given  t<> 
the  party  who  was  in  the  first  instance  the  principal,  lose  the 
benefit  of  the  doctrine  that  a  release  of  the  principal  releases  the 
surety  (/). 

So,  if  one  of  two  principal  debtors,  by  arrangement  not  made 
known  to  the  creditor,  has  become  merely  a  surety  for  the 
debt,  he  will  not  be  released  from  his  liability  by  the  creditor  giving 
time  to  his  co-debtor,  because  as  regards  the  creditor  they  both 
remain  principal  debtors,  and  a  creditor  by  giving  time  to  one  of  two 
co-debtors  does  not  thereby  release  the  other  (g).  But  if  the  creditor 
has  notice  of  the  arrangement,  seats  (h). 

Where  a  principal  debtor  is  discharged  by  operation  of  law,  as  for 

(a)  Affirming  the  decision  of  Giffard,  (/)  Reade  v.  Lowndes,  23  B.  361  ; 
V.-C,  7  Eq.  28.  Defries  v.  Smith,  10  W.  R.  189. 

(b)  3  Kay  &  J.  438.  (g)  Swire  v.   Redman,    1  Q.    B.   I). 

(c)  7  L.  R.  C.  P.  9.  536,    and  the   remarks   therein   upon 


(d)  See  also  Bailey  v.  Edwards,  4  B 
&  S.  774;  Price  v.  Barker,  4  EU.  &  Bl 
780  ;  Keyes  v.  Elkins,  5  B.  &  Sm.  240 
Hooper  v.  Marshall,  5  L.  R.  C.  P.  48 
Muir  v.  Crawford,  2  L.  R.  H.  L.  Sc 
App.  456  ;  Forbes  v.  Jackson,  19  C.  D 


Oakeley  v.  Pasheller,  10  Bli.  (N.  S.) 
548  ;  Wilson  v.  Lloyd,  16  Eq.  60,  70  ; 
Maingay  v.  Lewis,  3  Ir.  R.  C.  L.  495  ; 
5  Ir.  R.  C.  L.  229. 

(h)  See  Rouse  v.  Bradford,  &c.  Co., 
(1894)  586,  and  see  the  judgment  of 


p.  622.  Herschell,  C,  commenting  upon  Oake- 

Scholefield  v.  Templer,  4  De  G.      ley  v.  Pasheller,  and  Overend  &  Co.  v. 
&  J.  429.  Oriental,  &c.  Corp.,  at  p.  592. 
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instance,  in  an  ordinary  bankruptcy,  even  though  obtained  with  the 
assistance  of  the  creditor,  the  surety  is  not  released  (a). 

How  far  a  release,  &c,  of  one  surety  by  the  creditor  will  discharge 
others. — A  release  or  discharge  of  one  surety  by  the  creditor,  even 
when  founded  on  a  mistake  of  law,  operates  as  a  discharge  of  the 
others  (b),  unless  the  contract  with  the  sureties  was  several  (c). 

A  composition  made  with  a  surety  does  not  have  that  effect,  for 
since  a  creditor,  who  has  given  a  discharge  to  one  surety  for  the 
proportion  which  he  was  liable  to  contribute  towards  the  payment 
of  the  general  debt,  has  no  right  to  proceed  against  the  other 
sureties  for  more  than  their  proportion  of  it,  no  injury  is  done  to 
them  by  the  discharge  of  their  co-surety  (d).  In  Stirling  v.  For- 
rester{e),  Lord  Redesdale  says,  "  If  the  creditor  discharges  one  of  the 
co-parceners,  he  cannot  proceed  for  the  whole  debt  against  the  others, 
at  most  they  arc  only  bound  for  their  proportions."  So  in  Re 
Wolmers/n'iis,,,  (/),  a  creditor  made  a  compromise  with  one  of 
several  sureties,  by  which  he  precluded  himself  from  receiving  a 
dividend.  The  co-sureties  were  held  discharged  to  the  extent  of  the 
dividend  which  he  might  have  received.  And  a  release  of  one  surety 
may  be  so  qualified  by  the  reservation  of  remedies  against  the  co- 
sureties that  it  will  be  construed  as  a  covenant  not  to  sue,  and  it  will 
thus  be  prevented  from  operating  as  a  discharge  of  a  co-surety  (g). 
But  where  the  terms  of  the  release  are  absolute  and  in  writing, 
verbal  negotiations,  prior  to  the  release,  will  not  be  admitted  for  the 
purpose  of  showing  that  it  was  intended  to  reserve  rights  against  the 
co-sureties  (A). 

(«)    Browne   <■.  ('air,  7   Bing.  508;  53,  questioned  in  Nicholson  v.  Rovill, 

Provincial  bank  w.Cussen,  is  L.  R.  Ir.  4  Ad.  &  E.  07.3,  approved  Kearsley  v. 

382.     See  the  13.  Act,  1883,  s.  30,  Leo  Cole,  10  M.  &  W.  128. 

and  Wace,  Bankruptcy  (1891),  p.  162,  (0  3  Bli.  591. 

and  as  to  the  B.  Act  of  1869,  see  Ellis  (/)  02  L.  T.  541. 

v.   Wilniot,    10   L.    R.  Ex.     10,     15;  g     Thompson  v.  Lack,  3  C.  B.   540, 

Megrath  v.  Gray,  9  L.  R.   C.   P.   210  ;  552  ;   Price  v.  Barker,  4  Ell.  &B.  760  ; 

Ex  p.  Jacobs,  10  Ch.   211  ;  overriding  and  see  Solly  v.  Eorbes,  2  Brod.  &  B. 

Wilson  v.  Lloyd,  10  Eq.  00.  38  ;  Payler  v.  Homer  sham,  4  M.  &  S. 

(//)  Cheetham  v.  Ward,   1  B.   &.   P.  423;    North  v.   Wakefield,    13  Q.  B. 

633 ;  Nicholson  v.  Revill,   4  A.  &  E.  503  ;  Bailey  v.  Edwards,  4  B.  &  Sm. 

675  ;  Rex  v.  Bayley,  1   C.  &  P.  435  ;  701  ;  Edwin  v.  Lancaster,    13  W.  R. 

Cocks  v.  Nash,  4  M.  &  Sc.  102.  Q.  B.  857  ;  Keyes   v.  Elkins,  5  B.  & 

(c)  Ward  v.  National  B.  N.  Z.,  8  Sm.  240. 

App.  Cas.  755.  (/*)    Mercantile  Bank  of   Sydney  v. 

(d)  Exp.  Gilford,  0   V.  805,  6  R.  R.       Taylor,  (1893)  A.  C.  317. 
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A  mere  receipt  given  to  one  of  the  debtors  will  not  amount  to  a 
release  so  as  to  release  another  joint  debtor,  if  it  appears  from  the 
surrounding  circumstances  that  it  was  not  intended  to  be  so 
given  (a). 

Discharge  of  surety  by  the  creditor  agreeing  with  the  principal 
debtor  to  give  time  to  the  surety  himself. — The  holder  of  a  security 
who  agrees  with  the  principal  debtor  to  give  time  to  the  surety,  by 
so  doing  discharges  the  surety.  For  the  position  of  the  surety  is 
thereby  changed,  because,  it  is  one  thing  to  lie  by  and  wait  before 
suing  the  principal,  during  which  time  the  surety  has  a  right  to  come 
in,  discharge  the  debt  and  immediately  sue  the  principal,  and 
another  thing  to  engage  positively  with  the  principal  that  time  shall 
be  given  to  the  surety,  and  so  tie  up  your  own  hands  from  doing  that 
which  would  throw  the  surety  upon  the  principal  (6). 

5.  Discharge  of  Surety  by  the  Creditor  taking  another  or 
additional  Security,  &c. 

Where  the  creditor  takes  a  second  security  in  satisfaction  of  the 
first  (c),  or  a  different  security  (d),  the  surety  will  be  discharged. 
But  not  unless  it  be  taken  in  lieu  of  the  original  security.  Thus,  in 
Gordon  v.  Calvert  (e),  B.  being  hired  as  a  clerk  to  A.  &  Co.,  but  not 
for  any  definite  period,  C.  and  D.  joined  with,  him  in  a  bond  to  secure 
his  duly  accounting  for  his  receipts.  C.  died,  and  his  executrix  gave 
a  written  notice  to  A.  &  Co.  that  she  would  no  longer  remain  surety. 
A.  &  Co.  communicated  this  notice  to  B.,  and  required  and  obtained 
from  him  the  bond  of  another  surety.  D.  died,  and  also  the  new 
surety,  and,  four  years  and  a  half  after  the  death  of  C,  B.  died,  when 
deficiencies  were  found  in  his  accounts,  subsequent  to  the  notice. 
It  was  held  by  Lord  Lyndhurst,  that,  as  there  was  nothing  to  show 
that  the  obligees  acquiesced  in  the  wish  of  the  executrix  to  be 
released,  and  there  was  no  ground  on  which  the  Court  could  say 
that,  when  the  second  bond  was  executed,  there  was  an  intention  to 
give  up  the  first;  and,  as  it  was  reasonable  to  require  a  further 
security,  as   the  executrix   of  C.  would   be   answerable   only  to   the 

(a)  Ex  p.  Good,  5  Ch.  D.  46  ;  and  142,  152  ;  affirmed  7  L.  E.  H.  L.  348. 
see  North  v.  Wakefield,  13  Q.  B.  536  ,  (c)  Clarke  v.  Henty,  3  Y.  &  C. 
541;  Watters  v.  Smythies,  2  B.  &  Ad.  Exch.  Ca.  187.  See  also  Boaler  >•. 
889.  Mayor,  lii  C.  B.  (N.  S.)  76. 

(b)  See  judgment  Oriental  Financial  (d)  Tatum  v.  Evans,  54  L.  T.  336. 
Corp.  v.  Overend,  Gurney,  &Co.,  7  Ch.  (e)  4  Buss.  581. 
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extent  of  the  assets,  the  executrix  of  C.  had  no  equity  to  restrain  A. 
&  Co.  from  proceeding  at  law  on  the  bond  («-). 

But  the  taking  of  a  new  promissory  note  from  the  principal  does 
not  discharge  the  surety  (6)  ;  nor  does  the  taking  of  additional 
security,  unless  it  is  given  upon  a  contract  to  give  time,  when  it  will 
do  so  unless  the  surety  has  consented  (c) ;  and  the  surrender  of  the 
security  in  bankruptcy  does  not  discharge  the  surety,  because  the 
law  of  suretyship  must  be  subject  to  a  privilege  given  to  the  creditor 
by  the  law,  if  no  bankruptcy  secus  (d). 

In  The  Commercial  Bank  v.  Official  Assignee,  &c.  (e),  a  creditor 
whose  debt  of  6,0001.  odd,  was  guaranteed  by  three  and  more  sureties 
including  W.,  two  agreed  with  three  of  such  sureties  that  they 
should  deposit  3,000£.  with  the  creditor  on  a  suspense  account,  with 
power  to  the  creditor  to  appropriate  that  sum  in  discharge  pro  tanto 
of  the  debt.  The  sum  was  not  appropriated  by  the  creditor,  and  on 
W.'s  becoming  bankrupt,  they  were  held  entitled  to  prove  for  the 
whole  6,0001.  odd. 

6.    As  to  the  Effect  on  the  Surety  of    Laches,  Inaction,  &c,  on  Part 

of  Creditor. 

Laches,  or  inaction  on  the  part  of  the  principal  will  not,  save  as 
hereafter  stated,  release  the  surety,  but  the  amount  to  be  recovered 
from  him  by  the  principal  will  be  reduced  by  the  amount  lost  by  the 
laches  of  the  principal  (/).  In  Eyre  v.  Everett  (g),  although  the  credi- 
tor had  neglected  to  sue  the  obligor  on  a  bond  for  five  years,  Eldon,  G, 
held,  that  the  surety  was  not  released.  "  The  surety,"  said  his  Lordship, 
"  has  no  right  to  say  that  he  is  discharged  from  the  debt  which  he 
has  engaged  to  pay,  together  with  the  principal,  if  all  that  he  rests 
wpon  is  the  passive  conduct  of  the  creditor  in  not  suing.  He  must 
himself  use  diligence,  and  take  such  effectual  means  as  will  enable 

(a)  See  S.  0.,  2  Si.  253  ;  Calvert  v.  Liquidators  of  Oriental,  &c,  Corp.,  7 
Gordon,  7  B.  &  C.  809  ;  and  see  Eyre  L.  R.  H.  L.  p.  361  ;  cf.  Munster,  &c. 
v.  Everett,  2  Russ.  381  ;  Bank  of  Bank  v.  France,  24  L.  R.  Ir.  82,  C.  A. 
Ireland  v.   Beresford,    6    Dow,    233 ;  cited  supra. 

Hodgson    v.    Nugent,    5   T.    R.    277  ;  (d)  Rainbow  v.  Juggins,  5  Q.  B.  D. 

Melvill  v.  Glendinning,  7  Taunt.  126;  422;  cf.  Provincial  Bank  v.    Cussen, 

Lawes  v.  Maughan,  1  C.  &  E.  340.  18  L.  R.  Ir.  382. 

(b)  Wyke  v.  Rogers,  1  De  G.  M.  &  (e)  A.  C,  (1893)  181. 

G.  408.  (/)  Polak  v.  Everett,  1  Q.  B.  D.  p. 

(c)  Twopenny  v.  Young,  3  B.  &  C.       676. 

208  ;  Liquidators  of  Overend  &  Co.  v.  (g)  2  Russ.  381. 
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him  to  call  on  the  creditor  either  to  sue  or  to  give  him  the  surety 
the  means  of  suing  "  (a). 

A  surety  for  the  payment  of  a  debt  secured  by  a  bill  of  exchange, 
to  which  he  is  not  a  party,  accepted  by  the  debtor,  will  not  be 
discharged  by  its  not  being  presented  for  payment,  or  by  notice  of  its 
dishonour  not  being  given  to  the  surety,  inasmuch  as  the  rule  as  to 
any  notice  of  dishonour  applies  only  to  parties  to  bills  of  exchange, 
not  to  persons  who  are  interested  in  them  without  being  parties  (b). 

But  if  by  the  contract  of  suretyship  there  be  a  duty  cast  upon  the 
principal  to  exercise  any  power  for  the  benefit  of  the  surety,  his 
default  in  the  exercise  of  it  may  release  the  surety  (c)  ;  or  if  by  the 
inaction  of  the  creditor  a  material  stipulation  in  the  contract  is  not 
observed  ;  as  if  there  be  a  stipulation  that  the  creditor  on  default  is 
to  sue  the  debtor  without  delay  (d).  In  Montague  v.  Tidcombe  (e), 
a  man  put  out  his  son  an  apprentice,  giving  a  bond  to  his  master  for 
his  fidelity,  taking,  at  the  same  time,  a  covenant  from  his  master 
that  he  would,  at  least  once  a  month,  see  his  apprentice  make  up  his 
cash.  Upon  the  apprentice  embezzling  cash,  and  the  master  bringing 
an  action  on  the  bond,  it  was  held,  on  a  bill  being  filed  by  the  father 
to  be  relieved  against  it,  that  the  bond  and  covenant  ought  to  be 
taken  as  one  agreement ;  that  the  father  would  be  liable,  provided 
the  accounts  were  taken  monthly,  but  for  no  more  than  the  master 
could  prove  the  apprentice  embezzled  in  the  first  month,  when  the 
embezzlement  began. 

As  a  surety  on  payment  of  the  debt,  even  a  mere  endorser  of  a  bill 
of  exchange  (/)  is  entitled  to  all  the  securities  in  the  hands  of  the 
creditor,  whether  he  is  aware  of  their  existence  or  not,  even  though 
they  were  given  after  the  contract  of  suretyship  (g)  ;  if  the  creditor, 

(a)  See  also  Shepherd  v.  Beecher,  2  &  Gr.  559  ;  Black  v.  Ottoman  Bank, 
P.  W.  288  ;  Wright  v.  Simpson,  6  V.  15  Moo.  P.  C.  484 ;  Wolmershausen  v. 
734  ;  Lysaght  v.  Walker,   5  Bli.  (N.       W.,  62  L.  T.  541. 

S.)  1;  Brickwood  v.  Anniss,  5  Taunt.  (c)  See   judgment   of   Esher,  M.P., 

614  ;    Perfect  v.  Musgrave,  6   Price,  in  Mayor,  &c.  v.  Harding,  (1892)  2  Q. 

Ill;    Orme      v.    Young,    Holt,    84;  B.  pp.  502,  503. 

Langdale   v.    Parry,    1   Dowl.   &  By.  (d)  Bank  of  Ireland  v.    Beresford, 

337  ;    Price  v.  Kirkham,   3  H.   &  C.  6  Dow,  233 ;    Hall  v.  Hadley,  2  A.  & 

•4  37;  London  Assce.  Co.  v.  Edmunds,  E.   758. 

4  Moore,  153  ;  Goring  v.  Edmunds,  6  (e)  2  Vern.  518. 

Bing.    91;    Dawson  v.  Lawes,  23   L.  (/)  Duncan,  Fox   &   Co.  v.  North 

J.    Ch.    434;    Mayor   of    Durham   v.  and  South  Wales  Bank,  6  App.  Cas.  1. 

Powler,  22  Q.  B.  D.  394.  («y)  See  Dering  v.  Winchelsea,  ante; 

(b)  Carter  v.  White,  25  C.  D.  666,  Forbes  v.  Jackson,  19  C.  D.  615. 
671 ;  Hitchcock  v.  Humfrey,  5  Man. 
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who  has  bad,  or  ought  to  have  had  them  in  his  full  possession  or 
power  loses  them,  or  permits  them  to  get  into  the  possession  of  the 
debtor,  or  does  not  make  them  effectual  by  giving  proper  notice  (a), 
the  surety  to  the  extent  of  such  security  will  be  relieved  (6).     Thus 
the  omission  of  acts  which  were  necessary  to  perfect  an  assignment 
or  transfer— as  the  omission  to  comply  with  statutory  formalities  (c), 
to  register  an  assignment  of  a  ship(d),  to  insure  works  according  to 
contract  (e),  to  register  a  bill  of  sale  given  as  a  security,  and  to  enter 
Xle-ion  if  default  in  payment  of  interest,  thereby  enabling 
the  trustee  in  bankruptcy  to  sell  the  property  (/  ) :  neg  igence  also  on 
the  part  of  the  creditor,  in  not  presenting  a  bill  of  exchange  for 
payment  at  maturity  (g),  in  taking  notes  of  a  bank  shortly  before  it 
stopped  payment  and  drafts  on  its  London  agents,  when  cash  might 
have  been  obtained  (*),  in  not  realizing  a  collateral  security,  which 
would  have  produced  enough  to  pay  the  debt  (i)  may  relieve  the 
surety.     But  it  would  seem  that  if  the  security  or  a  part  of  it  is  lost 
by  the  act  of  the  creditor  (Jc),  or  by  his  passive  neglect  of  a  duty  (Q, 
so  that  the  position  of  the  surety  is  altered,  the  surety  would  be 

entirely  released.  ,       » 

"  So  a  surety  will  be  released  if  the  creditor  by  reason  of  what  he 
has  done  cannot,  on  payment  of  his  surety,  give  him  the  securities,  m 
exactly  the  same  condition  as  they  formerly  stood  in  his  hands 
Thus/in  Pledge  v.  Buss  (m),  a  creditor  holding  a  mortgage  tor  a  debt 
for   which   the   plaintiff  was   surety,  after   the   bankruptcy  of  the 

(a)  Strange  v.  Fooks,  4  Gif.  408.  N.  353  ;  5  Ibid.  235. 

Capell  Butler,  2  S.  &  8.  457  ;  (/)  Wulff  v.  Jay  7  L.  U  B.  7o6 

Exp  Mure,  2  Cox,  63;    Law  v.  The  (g)    Latham  v.  Chartered  Bank   of 

East  India  Co.,  4  V.   824  ;  see  Mayor,  India  17  Eq  20o 

&c.   v.  Harding,  (1892)  2  Q.  B.  492  ;  (A)  Lichheld  Union  v.  Greene,  1  H. 

Williams    v    Price,    1    S.    &   S.    581;  &  N.  884. 

1™.    Astling,    2    Taunt.    200;  W  Mutol Loan ^Uon,. Sad- 

W»»/;  *\'  ^  E-  *  J  '%"'  Z  ■  ^IcS,  19  E.  E.  57. 

Be   Wolmershausen,   62   E.     1.    o4i  ,  y*;  .?,              ■     w_uoc  „    WV- 

Uainbow  «   Ju-ins,  5  Q.  B.  D.  138,  Cited  m  judgment  in  Forbes  v  Jack 

Eambow  v.  JUSSins'       «                      .  19  C-  D.  615  .  and  see  judgment 

:f dT:;r:  Batit  fwC n  ^  i--.^.  *  ***  -  — i 

^  Waison  ;,  Allcock,  4  Be  G,   M.       Q  (O^^ment  of  M  E.  in  Mayor 
VG;  242  &c.  t>.  Harding,  (1892)  2  U.  U.  u.,  P- 

C^  Panel  v   Butler,  2  S.  &  S.  457,       502. 

a         ?iln!    Eastall    2  T.    E.  (»)  Johns.  663,  and  see  Campbell  v. 

:;nd  see  Straton  „.  Eastall,  ^^  ^  ^  t>  ^ 

136b. 

(e)  Watts  v.  Shuttleworth,  7  H.  & 
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principal  debtor,  without  notice  to  the  surety,  instead  of  going  in 
under  the  bankruptcy  and  applying  to  have  the  security  realised  or 
valued,  and  to  be  admitted  to  prove  for  the  remainder,  released  the 
assignees  and  the  bankrupt's  estate  in  consideration  of  the  conveyance 
to  him  of  the  equity  of  redemption.  It  was  held  by  Wood,  V.-C, 
that  the  surety  was  discharged,  and  that  it  was  not  enough  for  the 
creditor  to  allow  in  account  the  dividends  released,  and  to  give  a  new 
charge  on  the  mortgaged  premises  (a). 

If  the  creditor  appropriates  any  security  for  the  debt  to  another 
purpose,  the  surety  will,  to  the  extent  of  the  value  of  the  security,  be 
discharged.  Thus  in  Pearl  v.  Deacon  (b),  the  plaintiff  was  surety 
upon  a  promissory  note  to  the  defendants  for  a  sum  lent  by  them  to 
their  tenant,  and  the  defendants  also  took  a  mortgage  of  the  tenant's 
furniture  for  the  same  debt.  They  afterwards,  under  a  distress,  took 
the  same  furniture  for  arrears  of  rent.  It  was  held  by  Romilly,  M.R., 
that  as  regarded  the  plaintiff  (the  surety)  the  produce  of  the  furniture 
was  first  applicable  to  the  payment  of  the  promissory  note,  and  that 
the  landlords  could  not,  as  against  the  surety,  apply  it  in  payment  of 
the  rent.  "  If,"  said  his  Honor,  "  the  creditor  makes  available  any  of 
his  securities,  the  surety  is  entitled  to  the  benefit  of  it "  (c). 

But  where  the  transaction  is  not  contrary  to  the  faith  of  the 
contract,  but  takes  place  under  such  circumstances  as  must  be  taken 
to  have  been  contemplated  by  the  contract,  the  surety  is  not  dis- 
charged (d). 

Thus  in  Rainbow  v.  Juggins  (supra),  J.,  the  defendant,  was  surety 
to  R,  the  plaintiff,  for  P.  P.  had  deposited  with  R.  the  plaintiff 
a  policy  of  insurance  on  his  life  as  collateral  security.  P.  became 
bankrupt  and  R.  surrendered  the  policy  and  proved  for  the  whole 
debt.  J.  claimed  to  be  released.  Held,  J.  remained  liable,  for  (1)  the 
contract  of  suretyship  must  be  taken  to  have  been  made  subject  to 
the  law,  which  allowed  the  surrender,  and  (2)  because  the  policy  was 
worthless. 

In  Mayor,  &c.  of  Kingston-upon-Hidl  v.  Harding  (e),  the  defen- 
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(a)  Cf.  Re  Wolmersbausen,  62  L.  T.  Cas.,  p.  11 ;  Re  Sherry,  25  0.  I).  702. 
L  (d)  Coates  v.   C,  33  B.  249;  Petty 

(b)  24  B.  186,  affirmed  1  De  G.  &  J.  y.  Cooke,  6  L.  E.  Q.  B.  790 ;  Rainbow 
,L  v-  Juggins,  5  Q.  B.  D.  138,  422; 
(0  See  also  Ivmnanxl  v.  Webster,  10  Taylor  v.  Bank  N.  S.  Wales,  11  App. 

C.  D.  139,  144  ;  Campbell  v.  Bothwell,  Cas.  596. 

47  L.  J.  Q.  B.   146;  Duncan,  Fox,  &  (e)  (1892)  2  Q.  B.  494 

Co.  v.  N.   &  S.  Wales  Bank,   6  App. 


RELEASE    OF    SURETY.  603 


Rees  v.  Berrington. 

dants,  sureties,  guaranteed  the  plaintiffs  that  contractors  shoald  well 
and  truly  execute  certain  work.  The  plaintiffs  had  a  right  by  the  con- 
tract to  superintend  the  work,  also  a  right  to  retain  part  of  the  payment 
until  a  certificate  was  given  by  their  engineer.  The  work  was  badly 
done,  but  its  defects  were  fraudulently  concealed  from  the  engineer.  He 
gave  his  certificate,  and  the  money  was  paid.  Held  by  C.  A.  that 
on  the  contract  the  sureties  were  liable,  for  the  work  was  badly  done, 
that  the  giving  of  the  certificate  and  the  payment  of  the  retention 
money  did  not  discharge  them,  for  both  these  acts  had  resulted  from 
a  fraudulent  breach  of  contract  on  the  part  of  the  persons  whom  the 
sureties  had  guaranteed  ;  also,  that  the  non-exercise  by  the  plaintiffs 
of  the  option  to  superintend  the  work  was  not  a  breach  of  duty  on 
their  part  which  would  release  the  sureties. 

The  creditor  may  lawfully  assign  (a)  both  the  debt  and  the 
securities,  and  the  assignee  thereupon  acquires  the  right  of  the 
creditor  against  the  surety,  but  subject  to  the  obligation  to  preserve 
the  securities  (b). 

A  surety  will  not  be  discharged  where  a  security  becomes  worthless, 
unless  it  became  so  by  the  act  of  the  creditor  (c). 

With  regard  to  a  security  given  by  co-sureties,  it  seems  that  there 
is  an  equity  that  it  must  not  be  wasted  (d)  but  a  fair  dealing  by  the 
creditor  with  the  surety's  security  under  which  the  creditor  sets  off 
the  surety's  share  of  the  debt  due  to  him  against  the  proceeds  of  the 
security  does  not  preclude  a  resort  to  the  other  securities  for  their 
respective  shares  of  the  debt  (e). 

It  seems,  however,  that  a  surety  of  a  bond  for  the  due  performance 
of  duties  by  a  person  answerable  to  the  Crown,  will  not  be  discharged 
through  the  laches  of  the  officers  of  the  Crown  in  neglecting  to 
re-register  the  bond  in  Ireland,  so  as  to  discharge  the  lands  of  the 
principal  from  liability  under  it,  inasmuch  as  laches  cannot  be  attri- 
buted to  the  Crown  (/). 

(a)  See  Judicature  Act,  1873,  s.  25,  And  see  Rainbow  v.  Juggins,  5  Q.  B. 

sub-s.  6,  and  notes,  Annual  Practice  D.  138,  422. 

(1897),  p.  35.  (<0  Margretts  v.  Gregory,  10  W.  R. 

(6)  Wbeatley  v.    Bastow,   7   De  G.  Ex.  630,  per  Bramwell,  B. 

M.    &    G.    261.     But    see   Strange    v.  (e)  Margretts  v.  Gregory,  10  W.  R. 

Eooks,  4  Gif.  408,  the  decree  in  which  Ex.  630. 

is  given,  Seton  (1893),  p.  1780.  (/)  The  Queen  v.  Fay,  4  L.  R.  Ir. 

(c)  Hardwick  v.  Wright,  35  B.  133.  606. 
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7.  Relief  of  Surety. 

By  the  Judicature  Acts  (a),  the  rules  of  Equity  now  prevail,  and 
any  distinctions  which  may  have  existed  between  law  and  equity 
have  disappeared. 

Where  the  debt  for  which  a  person  is  surety  has  become  due,  he 
may  compel  the  principal  to  discharge  him  from  his  liability.  In  the 
words  of  an  old  case,  where  this  subject  was  much  discussed, — 
"  Although  the  surety  is  not  troubled  or  molested  for  the  debt,  yet  at 
any  time  after  the  money  becomes  payable,  the  Court  will  decree  the 
principal  to  discharge  it,  it  being  unreasonable  that  a  man  should 
always  have  such  a  cloud  hanging  over  him  "  (6). 

It  is  not  necessary  for  the  surety  to  wait  until  he  has  sustained 
actual  loss,  it  is  sufficient  if  loss  is  imminent.  As  soon  as  the  creditor 
has  a  right  to  immediate  payment  from  the  surety  the  latter  may 
call  upon  the  principal  debtor  to  pay  (c).  If  judgment  has  been 
obtained  by  the  creditor  against  a  surety,  or  if  his  claim  has  been 
established  against  him,  the  surety  may  commence  an  action  against 
his  co-sureties  and,  if  he  makes  the  creditor  a  defendant  thereto,  may 
obtain  an  order  upon  the  co-surety  to  pay  his  proportion  to  the 
creditor;  if  the  creditor  is  not  a  defendant,  he  may  obtain  a 
prospective  order  directing  the  co-surety,  upon  payment  by  him,  the 
plaintiff,  of  his  share,  to  indemnify  him  against  further  liability  (d). 

In  Woolridge  v.  IS7 orris  (supra),  a  surety  on  a  bond  to  secure  a 
money  debt,  was  secured  by  another  bond  of  indemnity  entered  into 
by  the  principal  debtor's  father,  who  had  died,  having  by  will  devised 
certain  property  specifically  upon  trust  to  pay  the  debt.  The  creditor 
having  applied  to  the  surety,  the  surety  had  recourse  to  the  executors, 
who  said  they  had  no  funds  in  hand,  and  that  they  were  unable  under 
the  will  to  raise  the  money  by  sale  of  any  portion  of  the  testator's 
estate,  except  under  a  decree  of  the  Court.  Giffard,  V.-C,  held  that 
the  surety,  though  he  had  not  paid  anything,  was  entitled  to 
maintain  a  bill  against  the  executors  for  administration,  payment  of 
the  debt,  and  indemnity  (e). 

(«)  See  Judicature  Act,  1873,  s.  25,  Norris,  6  Eq.  410;  Seton(1893),p.  1781. 

sub-s.  11.    Annual  Practice  (1897),  p.  (c)  Lindley,  Partnership,  5th  ed.,  p. 

-12.  374,  cited  in  Wolmershausen  v.  Gullick. 

(b)  Per  Lord  Keeper  in  Kanelaugh  (1S^3)  2  Ch.,  p.  527. 

r.  Hayes,  1   Yern.  189;  see  Hobbs  v.  (d)     Wolniershausen     v.      Gullick, 

Wayet,  36  C.  D.,  p.  259;  Padwick  v.  (1893)  2  Ch.  514. 

Stanley,  9  Ha.  627,  628  ;  Matthews  v.  (e)  See  also  Green  v.  Wynn,  4  Ch., 

Sausin,  31  L.  E.  Ir.  181  ;  "NYooldridge  r.  p.  207  ;  Hobbs  >:.  Wayet,  supra. 
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In  Burgess  v.  Eve  (a),  Matins,  V.-C,  expressed  an  opinion  that  a 
guarantor  of  fidelity  might  file  a  bill  for  delivery  up  of  his  guarantee, 
after  notice  that  the  person  whose  fidelity  he  had  guaranteed  was  not 
to  be  trusted. 

Where  the  creditor  had  not  a  present  right  to  sue,  the  surety 
could  not  come  into  equity  to  be  discharged  from  his  liability.  See 
Padwick  v.  Stanley  (b),  where  Turner,  V.-C,  said  that  he  considered 
that  the  cases  in  which  such  a  jurisdiction  is  exercised  by  the  Court, 
are  cases  where  the  creditor  has  a  right  to  sue  the  debtor,  and  refuses 
to  exercise  that  right. 

If  the  surety  has  paid  the  debt  he  may  sue  the  principal  debtor  for 
payment  and  his  co-sureties  for  contribution  (c).  If  the  principal 
debtor  has  a  set  off  against  the  creditor,  arising  out  of  the  same 
transaction,  the  surety  may  plead  it  in  an  action  against  him  by  the 
creditor  (d). 

The  surety  has  a  right  at  any  time  to  apply  to  the  creditor  and 
pay  him  off,  and  then  on  giving  a  proper  indemnity  for  costs  to  sue 
the  principal  in  the  creditor's  name  (e).  Or,  it  would  seem,  on  taking 
an  assignment  of  the  debt  in  accordance  with  the  terms  of  sect.  25 
sub-s.  6,  of  the  Judicature  Act,  1873,  he  might  sue  in  his  own  name. 

A  judgment  or  award  against  a  principal  does  not  in  the  absence 
of  agreement  bind  the  surety  unless  he  is  a  party,  and  he  cannot  be 
made  a  party  under  the  third  party  Rules,  R.  S.  C,  1883,  Order  10, 
r.  48,  by  the  principal.  But  the  surety  may  under  such  rules  call  on  the 
principal  to  indemnify  him  (/).  And  where  one  of  two  or  mon; 
co-sureties  is  being  sued  alone  for  the  debt,  semble,  he  may  apply 
under  such  rule  for  leave  to  serve  his  co-sureties  with  notice  (g). 

((()  13  Eq.  450,  455.  p.  41. 

(b)  9  Ha.  627,  628.  (/)  Be  Kitchin,  17  0.  D.  668,  670, 

(c)  See  Seton  (1893),  Forms  1  &  2,  p.  see  further  Wolmershausen  v.  Gullick. 
1773.  (1893)   2  Ch.    514,   and  of.  Dering  v. 

(d)  Bechervaise  v.  Lewis,  L.  R.  7  C.  Winchelsea,  ante,  p.  535. 

P.  372.  (g)  See  Seton  (1893),  Forms  11,  12  & 

(e)  Swire  v.  Eedman,   1   Q.  B.   D.,       13,  p.  1779. 
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No  Allowance  to  an  Executor  or  Trustee  for  his  Care  and  Trouble. 

The  Court  never  allows  an  executor  or  trustee  for  his  time  and 
trouble,  especially  where  there  is  an  express  legacy  for  his  pains ; 
neither  will  it  alter  the  case,  that  the  executor  renounces  and  yet  is 
assisting  in  the  executorship  ;  nor  even  though  it  appears  that  the 
executor  has  deserved  more,  and  benefited  the  trust,  to  the  prejudice 
of  his  own  affairs. 

The  question  was  whether  an  executor  who  had  renounced,  but  had 
yet  been  assisting  in  the  trust,  according  to  the  request  of  the  testator, 
should  have  any  additional  consideration,  when  he  had  an  express 
legacy  for  such  his  assistance. 

On  a  bill  brought  by  the  plaintiffs,  the  grandchildren,  against  the 
executors,  for  an  account  of  the  personal  estate,  the  defendant  Pett 
was  allowed  his  100/.  legacy  ;  but  he  likewise  insisted  to  have  400/. 
more  for  his  extraordinary  pains,  trouble,  and  expense  of  time  in  and 
about  the  affairs  of  the  testator.     *     *     * 

This  cause  was  first  heard  before  the  M.  R,  Sir  Joseplt  Jekyll, 
who  declared  it  to  be  a  rule  so  settled,  that  a  trustee  or  executor 
in  trust  should  not  have  any  allowance  for  his  care  and 
trouble,  unless  there  were  some  particular  words  in  the  will  for 
that  purpose  (a),  that  he  could  not  break  into  it,  and  that  there 
was  the  less  occasion  to  do  so  in  the  present  case,  as  the  testator 
had  here  given  the  defendant  an  express  legacy  of  100/.  for  his  care 
and  trouble.     *     *     * 

From   this  decree  there  was  an  appeal  to  the  Lord  Chancellor, 

(a)  See  Ellison  v.  Airey,  1  Y.  115;  Willis  v.  Kibble,  1  B.  560. 
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Lord  Chancellor  Talbot.— It  is  an  established  rule,  that  a 
trustee,  executor,  or  administrator,  shall  have  no  allowance  for  his 
care  and  trouble;  the  reason  of  which  seems  to  be,  for  that,  on  these 
pretences,  if  allowed,  the  trust  estate  might  be  loaded,  and  rendered 
of  little  'value  (a)  ;  besides  the  great  difficulty  there  might  be  in 
settling  and  adjusting  the  quantum  of  such  allowance,  especially  as 
one  man's  time  may  be  more  valuable  than  that  of  another  ;  and 
there  can  be  no  hardship  in  this  respect  upon  any  trustee,  who  may 
choose  whether  he  will  accept  the  trust  or  not. 

The  defendant's  renouncing  the  executorship  is  not  material, 
because  he  is  still  at  liberty,  whenever  he  pleases,  to  accept  the 
executorship  ;  otherwise,  if  both  the  executors  had  renounced,  and 
the  ordinary  had  thereupon  granted  administration  {b).  And  if  this 
were  to  make  any  difference,  it  would  be  an  art  practised  by  executors 
to  get  themselves  out  of  this  rule,  which  I  take  to  be  a  reasonable 
one,  and  to  have  long  prevailed.  But  further,  in  the  present  case, 
the'  testator  has  by  his  will  expressly  directed  what  should  be  the 
defendant's  recompense  for  his  trouble,  in  case  of  his  refusing  the 
executorship ;  viz.,  that  he  still  should  have  the  1001.  legacy,  to  which 
I  can  make  no  addition.  However,  it  being  a  hard  case,  let  the 
defendant  take  back  the  deposit  (c). 

(«)  See  Moore  v.  Frowd,  3  My.  &  vaynes,  2  Cox,  285,  3  Bro.   Ch.  95 ; 

C   50,  where  Lord  Cottenham  approves  Brydges  v.  Wotton,    1  V.  &  B.  134; 

of  this  reason.  Stackpoole  v.  Howell,  13  V.  417  ;  Dix 

(b)  Where  there  are  two  executors,  v.  Keed,  1   S.   &  St.  23/;    Calvert  v. 

and  one  renounces,  he  is  still  at  liberty  Sebbon,  4  B.  222  ;  Wildes  v .  Davies, 

to  accept  of  the  executorship.     Seem  1  Sin.  &  G.  485 ;  Hanburyj;.  Spooner 

where  both  renounce  and  administra-  5   B.    630;    Compton   v.    Bloxham    2 

tion  is  granted  ;  though  in  this  matter  Coll.  201 ;  Piggott  v.  Green,  6  Si.  -  2 ; 

the  common  lawyers  differ  from  the  Hollingsworth  v.  Grasett,  lo  Si.  oL ; 

civilians;    the   latter  holding  that   a  Cockerell    v.   Barber,    2    Buss     oSo  ; 

renunciation  once  made,  though  only  Angerman  v.  Ford,  29  B.  349 ;  Lewis 

bv  one  of  them,  is  peremptory.     See  v.  Matthews,  8  Eq.  277.     But  he  may 

Howes   and  Downes   v.   Lord   Petre,  claim  legacy  if  not  given  to  him  gud 

Salk    321 ;    The   King  v.  Simpson,   3  executor.     Jewis  v.  Lawrence,  8  Lq. 

Burr.  1463.     As  to  the  necessity  of  an  345 ;  Bubb  v.  Yelverton,  13  Eq.  131 ; 

executor  intending  to   act  before  he  In  re  Beeve's  Trusts,  4  0.  D.  841. 

can  claim  a  legacy,   see  Harrison  v.  (c)  Beg.    Lib.    B.    1*32,    ±ol.     611, 

Eowley,   4  V.   212,   216;    Harford  „.  1733,  fol.    333,   by  which  it  appears 

Browning,   1  Cox,  302;  Eeed  v.  Be-  the  M.B.  directed  generally,  that  all 
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NOTES. 

1.  Generally. 

2.  Persons  in  a  fiduciary  position  shall  make  no  profit  by  their  trust,  p.  609. 

Agents,  employment  of,  p.  609. 
Allowances,  p.  609. 
Professional  charges,  &c,  p.  610. 
Commission  to  agents,  p.  614. 
Profits  made  in  trade,  &c,  p.  616. 
Miscellaneous  cases,  p.  621. 

3.  Exceptions  to  the  general  rule,  p.  622. 

By  general  law,  p.  622. 
By  agreement,  p.  623. 
Trustee  receiver,  625. 

4.  Accidental  profit,  p.  626. 

1.  Generally. 

The  rule  that  a  trustee,  executor,  or  administrator  shall  have  no 
allowance  for  his  care  and  trouble  proceeds  upon  the  principle 
that  a  trustee  shall  not  profit  by  his  trust.  "  The  reason  of  the  rule," 
observes  Lord  Cottenham,  "  is  well  stated  in  Robinson  v.  Pett.  The 
reason  seems  to  be  that  on  these  pretences,  if  allowed,  the  trust  estate 
mierht  be  loaded  and  rendered  of  little  value  "  (a). 

It  is  more  generally  put  on  the  ground  that  a  trustee  may  not  put 
himself  in  a  position  in  which  his  interest  and  duty  are  in  conflict  (b), 
and  it  is  extended  to  all  persons  in  a  fiduciary  position,  though  they 
may  not  be  strictly  "  trustees." 

In  Bray  v.  Ford  (c),  an  action  for  libel,  the  question  arose  whether 
a  governor  of  a  college  who  was  a  solicitor  was  justified  in  charging 
the  college  profit  costs  for  his  professional  services  as  solicitor. 
Herschell,  C,  said,  "  It  is  an  inflexible  rule  of  a  Court  of  Equity  that 
a  person  in  a  fiduciary  position,  such  as  the  respondent's,  is  not, 
unless  otherwise  expressly  provided,  entitled  to  make  a  profit ;  he  is 
not  allowed  to  put  himself  in  a  position  where  his  interest  and  duty 

parties  should  have   just  allowances,  111;  In  re  Imperial  Land  Co.  of  Mar- 

and  on  appeal  by  the  defendant  Pett,  seilles,  4  C.  D.  566,  580. 

this    decree    was    affirmed,    but    the  (5)  See   Burge   v.    Brutton,    2   Ha. 

particular  gravamen  is  not  stated.  273 ;  Re  Corsellis,  31  C.  D.  373.     See 

(a)  Moore  v.  Frowd,  3  My.  &  C.  50;  also  Xeech  v.  Sandford,  post, 

and  see  New  v.   Jones.   1  Hall  &  T.  (c)  (1896)  A.  C.  44. 
634 ;  Hamilton  v.  Wright,  9  C.  &  C. 
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conflict.  It  does  not  appear  to  me  that  this  rule  is,  as  has  been  said, 
founded  upon  principles  of  morality.  I  regard  it  rather  as  based  on 
the  consideration  that,  human  nature  being  what  it  is,  there  is  danger, 
in  such  circumstances,  of  the  person  holding  a  fiduciary  position  being 
swayed  by  interest  rather  than  by  duty,  and  thus  prejudicing  those 
whom  he  was  bound  to  protect.  It  has  therefore  been  deemed  expe- 
dient to  lay  down  this  positive  rule. 

"  But  I  am  satisfied  that  it  might  be  departed  from  in  many  cases, 
without  any  breach  of  morality,  without  any  wrong  being  inflicted, 
and  without  any  consciousness  of  wrong-doing.  Indeed  it  is  obvious 
that  it  might  sometimes  be  to  the  advantage  of  the  beneficiaries  that 
their  trustee  should  act  for  them  professionally  rather  than  a  stranger 
even  though  the  trustee  were  paid  for  his  services." 

2.  Persons  in  a  fiduciary  position  shall  make  no  Profit  by  their  trust. 

Agents,  Employment  of. — Although  trustees  and  executors  will 
not,  in  the  absence  of  contract  (see  p.  622),  be  allowed  any  remunera- 
tion for  their  own  trouble  and  loss  of  time,  they  may  in  special  cases 
employ  agents  whose  expenses  will  be  allowed  out  of  the  estate.  Thus 
a  trustee,  upon  making  out  a  proper  case,  may  employ  a  bailiff  to 
manage  an  estate  and  receive  the  rents  (a),  even  although  a  recom- 
pense may  have  been  given  to  him  by  the  creator  of  the  trust  for  his 
trouble  (b).     (See  note  "Delegation  of  Trusts,"  p.  641.) 

So  an  executor,  although  he  may  be  a  solicitor,  may  employ 
another  solicitor  to  do  business  for  him  in  the  management  of  the 
testator's  affairs  (c)  ;  or  an  accountant  if  the  accounts  are  of  a 
difficult  or  complicated  nature  (d),  or  an  agent  to  collect  debts  at  a 
commission.  But  the  Court  may  reduce  the  allowance  to  the  agent 
if  too  high  (e). 

An  executor,  however,  will  not  be  allowed  the  charges  of  a  solicitor 
for  doing  things  which  the  executor  ought  strictly  to  have  done 
himself  (/). 

Alloivances. — So    trustees    and    executors    will    be    allowed    all 


(a)  Bonithou  v.  Hickmore,  1  Vern.  (d)  Henderson  v.  M'lver,  3  Madd. 
31  6;    Stewart   v.   Hoare,  2   Bro.    Ch.  275;  New  v.  Jones,  1  Hall  &  T.  634. 
663.  (e)  Weiss  v.  Dill,   3  My.  &  K  26, 

(b)  Wilkinson  v.  W.,  2  S.  &  S.  237 ;  and  see  Hopkinson  v.  Eoe,  1  B.  ISO  ; 
Be  Westbrooke,  2  Pb.  631.  Day  v.  Croft,  2  B.  48S. 

(c)  Macnamara   v.    Jones,    2   Dick.  (/)  Harbin  v.  Darby,  28  B.  325. 
587 ;  Stanes  v.  Parker,  9  B.  389. 

W.   &   T — VOL.    II.  39 
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costs,  charges,  and  expenses  properly  incurred  by  them  in  the 
execution  of  their  trust  («),  whether  they  be  provided  for  in  the 
instrument  creating  the  trusts  or  not  (b),  even  though  remunera- 
tion for  their  trouble  may  have  been  allowed  them  by  the  author  of 
the  trusts  (c),  and  even  although  in  the  case  of  trustees  they  have 
been  wrongfully  appointed,  provided  they  acted  bond  fide  (d).  Thus 
they  will  be  allowed  the  expenses  of  travelling  properly  incurred  (e) ; 
for  loss  of  time(/)  ;  fees  for  counsel  (g),  the  costs  of  a  solicitor  for 
his  trouble  and  attendance  in  transacting  and  conducting  the  affairs 
of  the  testator  (h),  costs  of  a  law  suit,  not  being  confined,  when 
defendants,  to  their  costs  as  between  party  and  party  paid  to  them  by 
the  plaintiff  (i) :  and  although  an  executor  or  trustee  as  defendant 
may  be  ordered  to  pay  costs  to  the  plaintiff  he  will  be  entitled 
(unless  he  has  forfeited  his  right  by  some  laches  or  misconduct) 
to  recover  from  the  estate  which  he  has  defended  not  only  the  costs 
which  he  has  incurred  to  the  adversary,  but  also  the  costs  which  he 
has  paid  to  his  own  solicitor  (k). 

Professional  Charges,  &c.— Although  the  trustees  or  executors 
may  by  the  direction  of  the  author  of  the  trusts  have  carried  on  a 
trade,  they  will  be  allowed  nothing  as  a  compensation  for  their 
personal  trouble  or  loss  of  time  (I)  save  under  very  special  circum- 
stances (in). 

An  executor  carrying  on  the  business  of  his  deceased  partner  is 
not  entitled,  without  express  stipulation,  to  any  allowance  for  his 
time  and  labour  (n).    So  an  executor  or  trustee  will  not,  except  under 

(a)  See  the  Form,  Seton  (1893),  pp.  138  ;  Fearns  v.  Young,  10  Y.  184;  Be 
900-2,  and  cf.  Be  Beddoe,  (1893)  1  Ch.       Price,  31  C.  D.  485. 

,347 _  (/,•)   Per  Lord  Kingsdoivn  in  Lovat 

(b)  Hide  v.  Haywood,  2  Atk.  126  ;  v.  Fraser,  1  L.  R.  Sc.  Ap.  37,  and  see 
Worrall  v.  Harford,  8  Y.  8  ;  Dawson  Courtney  v.  Euinley,  6  Ir.  R.  Eq.  99. 
n.  Clarke,  18  V.  254  ;  A.-G.  v.  Mayor  See  as  to  costs  of  improper  litigation, 
of  Norwich,  2  My.  &  C.  424  ;  Morison  Brown  v.  Burdett,  40  C.  D.  244  ; 
<\  M.,  7  De  G.  M.  &  G.  214.  Lewin   on   Trusts,  8th   edit.,  p.   636. 

(c)  Wilkinson  v.  TV.,  2  S.  &  S.  237,  And  see  generally  as  to  a  trustee's 
and  see  Webb  v.  Earl  of  Shaftesbury,  costs,  R.  S.  C.  (1883),  O.  65,  r.  1; 
7  V.  480,  6  R.  R.  154.  Annual  Practice  (1897),  p.  1137. 

(d)  Travis  v.  Ilingworth,  W.  N.  (I)  Brocksopp  v.  Barnes,  5  Madd. 
i  1868)  p.  206.                                                  90 ;  Barrett  v.  Hartley,  2  Eq.  789. 

(e)  Exp.  Lovegrove,  3  D.  &  C.  763.  (m)  Forster  v.  Ridley,  4  De  G.  J. 
(/)  Forster  v.  Ridley,  4  De  G.  J.  &  S.      &  S.  452. 

452.  00  Burden  v.  B.,   1   V.  &  B.   170; 

(g)  Cary,  14  ;  Poole  v.  Pass,  1  B.  600.  12  R.  R.  210;  Stocken  v.  Dawson,  6 

(h)  Macnamara  v.  Jones,  Dick.  583.  B.  371  ;  Parkinson  v.  Hanbury,  L.  R. 

(i)  Amand  v.  Bradburne,  2   Ch.  Ca.  2  II.  L.  1. 
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an  authority  contained  in  the  instrument  creating  the  trust  (a),  or  a 
contract  with  his  cestui  que  trust  (see  infra,  p.  623)  be  entitled  to 
make  a  profit  out  of  his  trust  by  his  professional  business. 

Thus  a  broker  (6)  or  a  factor  acting  as  executor  is  not  so  en- 
titled (c)  nor  is  a  commission  agent  {d). 

So  an  executor  and  trustee  acting  as  auctioneer  in  the  sale  of  the 
trust  property  cannot  charge  for  commission  (e),  nor  can  a  solicitor 
or  his  firm  charge  his  cestui  que  trust  save  for  expenses  and  costs 
out  of  pocket  ( /). 

This  rule  was  applied  to  the  case  of  an  assignee  of  a  bankrupt  who 
had  acted  as  solicitor  to  the  fiat  (g). 

Although  the  business  was  done  by  a  partner  who  was  not  a 
trustee  (h),  and  if  a  trustee  being  a  solicitor  take  a  security  for  pro- 
fessional charges  connected  with  the  trust  it  may  be  set  aside  even 
against  a  purchaser  for  value  if  with  notice  (i),  but  see  as  to  the 
effect  of  a  release,  note  (k). 

And  only  such  proportion  of  the  town  agent's  costs  will  be  allowed 
as  the  town  agent  is  himself  entitled  to  (I),  and  not  the  proportion 
belonging  to  the  country  solicitor,  or  by  agreement  to  be  paid  to  him  (m). 
It  seems,  however,  that  where  by  an  agreement  between  solicitors 
in  partnership,  one  of  them,  being  a  trustee,  is  not  to  participate  in 
the  profits  or  to  derive  any  benefit  from  business  done  for  the  trust 
he  may  employ  his  partner  as  solicitor  to  the  trust,  and  pay  him  the 
ordinary  charges  (n),  and  see  like  decisions  in  the  case  of  a  solicitor 
mortgagee  (o)  ;  and  under  peculiar  circumstances  an  enquiry  may  be 
directed  to  give  some  remuneration  or  compensation  to  a  solicitor  for 
his  loss  of  time  and  trouble  (p). 

{a)  Douglas  v.  Archbutt,  2  De  G.  &  (.-7)  Ex  p.  Newton,  3  De  G.  &  Sm. 

J.  148.  584. 

(b)  Arnold  v.  Garner,  2  Ph.  231.  (A)  Christophers  v.  White,  10  B.  532. 

(c)  Scattergood  v.  Harrison, Mos.  128.  (i)  Gomley  v.  "Wood,  3  Jo.  &  Lat. 

(d)  Sheriff  v.  Axe,  4  Puss.  33.  678. 

(e)  Kirkman  v.  Booth,  11  B.  273.  (k)  Stauer  v.  Parker,  10  Jur.  603. 
(/)  See  Re  Barber,  Burgess  v.  Vini-          (I)  Burge  v.  Brutton,  2  Ha.  373. 

come,  31  C.  D.  665,  34  C.  D.  77  ;   Re  (m)  Re  Corsellis,  Lawton  v.  Elwes, 

Pooley,  40  C.  D.  1  ;  New  v.  Jones,  1  33  C.  D.  160,  34  C.  D.  675. 

Hall   &   T.    632    (n.) ;    Bainbrigge   v.  (n)  Clack  v.  Carlon,  30  L.  J.  (N.  S.) 

Blair,  8  B.  588  ;  Todd  v.  Wilson,  9  B.  Ch.  639 ;  7  Jur.  (N.  S.)  441. 

486  ;  Pollard  v.  Doyle,  1  Dr.  &  Sin.  (0)  Re   Doody,   (1893)    1    Ch.    130  ; 

319;  Collins  v.  Cary,  2  B.  129.     See  Re  Eollit  &  Sons,  (1893)  W.  N.  195. 

Re  Corsellis,  Lawton  v.  Elwes,  34  C.  (p)  Marshall  v.  Holloway,  2  Swans. 

D.  678.     Annual  Practice  (1897),  Vol.  453;   Bainbrigge  v.  Blair,   8  B.  595 ; 

:p.  338.  Re  Freeman.  37  C.  D.  14. 
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A  mortgagee  is  considered  as  in  a  quasi  fiduciary  relation  to  the 
mortgagor,  but  he  is  in  a  somewhat  different  position  from  a  trustee. 
It  has  been  held  generally  that  the  mortgagee  is  not  allowed  any 
advantage  collateral  to  his  mortgage.  See  the  notes  to  Hoivard  v. 
Harris,  ante,  pp.  16  to  21. 

Many  cases  have  arisen  before  the  Mortgagees'  Legal  Costs  Act, 
1895  (a),  with  respect  to  the  right  of  a  solicitor  mortgagee  to  charge 
profit  costs  whether  without  any  agreement  for  charges  or  with  such 
agreement  in  the  mortgage  (b). 

The  above  Act  of  1895  authorises  solicitors  to  charge  "usual  pro- 
fessional charges  and  remuneration  "  with  reference  to  the  mortgage  ; 
but  the  old  authorities  seem  to  be  applicable  in  any  cases  that  do 
not  come  within  those  words. 

It  has  been  held  that  the  exception  hereafter  noticed  in  Cradock 
v.  Piper,  with  respect  to  a  trustee  solicitors'  profit  costs  of  litigation 
does  not  apply  to  a  mortgagee's  solicitor  (c). 

Although  a  solicitor  made  party  to  a  cause  as  trustee,  who  either 
acts  for  himself  or  employs  his  partner  to  do  so,  will  be  allowed  his 
costs  out  of  pocket  only  (d),  it  was  held  by  Lord  Cottenham  in 
Cradock  v.  Piper  (e),  affirming  Shadwell,  V.-C.  (/),  that  the  circum- 
stance of  a  solicitor  being  a  trustee  will  not  prevent  him  from 
receiving  his  usual  costs,  where  he  acts  as  solicitor  in  a  suit  for  any 
of  the  cestuis  que  trust,  or  where  he  acts  for  himself  and  his  co- 
trustees jointly,  provided  the  costs  are  not  increased  by  his  being 
one  of  the  parties  for  whom  such  joint  appearance  is  made  :  and  see 
Fraser  v.  Palmer  (g). 

Cradock  v.  Piper  has  been  disapproved  of  (//),  but  in  the  recent 

(o)  58  &  59  Vict.   c.   25  ;    and  see  v.  Harris,  ante,  pp.  22,  24. 
Annual  Practice  (1897),  vol.  2,  p.  332.  (c)  Sclater  v.  Cottam,  5  W.  E.  744  ; 

{b)  Re  Wallis,  25  Q.  B.  D.  176;  la  3  Jur.   (N.   S.)  630;    Be  Eoberts,  43 

re  Taylor,  18  B.  105;  Sclater  v.  Cot-  C.  D.  52;  Be  Wallis,  25  Q.  B.  D.  176; 

tarn,  5  W.  B.  744 ;  3  Jur.  (N.  S.)  630  ;  Stone  v.  Lickerish,  (1891)  2  Ch.  364. 
Broad  v.  Selfe,  11  W.  E.  1036;  9  Jur.  (d)  Lyon  v.  Baker,  5  De  G.  &  Sm. 

(N.  S.)  885;  Eyre  v.  Hughes,  2  C.  D.  622;  Pollard  v.  Doyle,   1  Dr.  &  Sm. 

148;  Jones  v.  Linton,  44  L.  T.  (N.  S.)  319. 

601  ;     Be    Eoberts,    43     0.     D.    52 ;  (e)  1  Hall  &  T.  617  and  628,  and  1 

Pield   v.    Hopkins,     44    C.  D.    524 ;  Mac.  &  G.  664. 
Eyre   v.    Wynn     Mackenzie,     (1894)  (/)  17  Sim.  41. 

1    Ch.    218;      C.     A.    on   a  different  (y)  4  Y.  &  C.  Exch.  Ca.  517. 

point,    (1896)    1    Ch.    135;    Stone  v.  (/<)  Bainbrigge  v.  Blair,   8  B.  588, 

Lickorish,  (1891)  2  Ch.  364 ;  Be  Doody,  and  Manson  v.  Baillie,  2  Macq.  80. 
(1893)  1  Ch.  130.     See  note  to  Howard 
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case  of  Re  Corsellis  (a),  the  C.  A.  held  that  it  has  been  acted  on  so 
long  that  it  must  be  considered  a  binding  authority.  But  it  does  not 
apply  to  the  case  of  a  solicitor  being  a  trustee  and  acting  for  himself 
and  co-trustee  in  the  administration  of  the  trust  estate  out  of 
Court  (6). 

Where  a  solicitor  who  is  a  trustee  is  a  defendant  as  a  trustee,  and 
is  held  to  be  entitled  to  his  costs,  the  course  of  the  Court  is  to  direct 
them  to  be  taxed  as  between  solicitor  and  client  (c). 

Where  an  action  is  brought  against  a  solicitor  in  his  private 
capacity,  not  as  trustee,  and  he  defends  it  in  person  and  obtains 
judgment,  he  is  entitled  upon  taxation  to  the  same  costs  as  if  he  had 
employed  a  solicitor,  except  in  respect  of  items  which  the  fact  of  his 
acting  directly  renders  unnecessary  (d). 

In  Be  Sharpe,  Vipont  v.  Radcliffe  (e),  after  taxation  and  payment 
of  costs  in  administrative  action,  part  of  these  costs  was  handed  by 
the  solicitors  to  one  of  the  executors,  who  was  a  solicitor,  in 
pursuance  of  an  agreement  between  him  and  the  solicitors.  North,  J., 
although  he  held  that  they  could  not  be  recovered  in  a  summons  in 
the  administration,  expressed  the  opinion  that  there  could  be  no 
answer  to  a  separate  action  for  them  and  gave  leave  to  take  pro- 
ceedings. 

In  Vipont  v.  Bailer  (f),  on  similar  facts,  Chitty,  J.,  held  that  if 
the  solicitor  had  been  solicitor  on  the  record  he  would  have  been 
entitled  to  the  profit  costs  on  the  rule  in  Gradock  v.  Piper  (g),  but 
that  as  he  was  not  solicitor  on  the  record  he  was  not  entitled,  as  this 
was  a  profit  obtained  from  his  office  of  trustee. 

A  solicitor  trustee  is  not  obliged  to  account  for  any  profits  which 
he  may  have  made  professionally  by  his  charges  against  a  mortgagor 
upon  the  security  of  whose  property  he  advanced  monies  belonging 
to  the  trust  (It). 

The  recent  case  of  Re  Corsellis,  Lawton  v.  Elives  (i),  is  a  good 
illustration  of  the  rule  and  of  exceptions  to  it. 

A  general  release  where  the  cestui  que  trust  has  been  assisted  by 

(a)  34  C.  D.  675,  and  see  Burgess  v.  (d)  The  London  Scottish  Benefit 
Vinicome,  31  C.  D.  665,  34  C.  D.  77;  Society  v.  Chorley,  13  Q.  B.  D.  872, 
Be  Pooley,  40  CD.  1.  affirming  S.  C.  12  Q.  B.  D.  452. 

(b)  Lincoln  v.  Windsor,  9  Ha.  158  ;  (e)  (1891)  2  Ch.  360. 
Broughton  v.  Broughton,  2  Sm.  &  Gif.           (/)  (1893)  W.  N.  64. 
422,    5  De  G.   M.   &  G.   160  ;    cf.   Be           (y)   1  Mac.  &  G.  664,  ante. 
Doody,  ■  1S93)  i  Oh.  129.                                  (h)  Whitney  v.  Smith,  4  Ch.  513. 

(c)  York  v.  Brown,  1  Coll.  260.  (*)  34  C.  D.  675. 


614  TRUSTEES. 


Robinson  v.  Pett. 


an  independent  solicitor  may  prevent  a  cestui  que  trust  from 
insisting  upon  his  right  to  have  a  settled  account  opened  against  a 
solicitor  being  a  trustee,  although  he  may  have  charged  for  profes- 
sional services  (a).     Secus,  if  he  had  not  such  assistance  (6). 

Commission  to  Agents. — An  agent  for  sale  or  purchase  cannot  take 
a  commission  from  the  other  party  (c),  and  if  when  employed  to  pur- 
chase he  sells  his  own  goods  to  his  principal  and  makes  a  profit,  his 
principal  will  be  entitled  to  it  (d).  His  partner  will  also  be  liable  if 
he  have  notice  of  the  agency  (e). 

Subject  to  the  exceptions  mentioned  infra,  p.  622,  agents  are  not 
permitted  to  receive  a  commission  without  the  knowledge  of  their 
principals,  in  cases  of  contract (/);  in  the  common  case  of  a  soli- 
citor receiving  commission  on  premium  paid  on  policies,  if  not  known 
to  his  client  (g)  ;  in  the  case  of  the  purchase  of  shares  (h),  or  of  a 
ship  {i). 

And  see  as  to  directors,  Emma  Silver  Mining  Co.  v.  Grant  (k). 

It  is  not,  moreover,  competent  for  a  member  of  an  official  commis- 
sion or  committee  employed  by  the  public  to  make  a  profit  thereby, 
as  for  instance,  by  taking  out  a  patent  founded  on  their  official 
investigation  conducted  at  the  public  cost  (I). 

A  general  order  of  the  Court  of  Madras  authorised  the  registrar  of 
the  Court  to  institute  proceedings  in  certain  cases  on  behalf  of  infants, 
and  it  appeared  that  the  registrar  was  entitled  to  receive  fees  upon 
proceedings  in  such  suits,  as  well  as  on  commission  upon  the  amount 
of  moneys  paid  into  Court;  it  was  held  by  the  Judicial  Committee  of 

(a)  Stanes  v.  Parker,  9  B.  385  ;  Be  Dock,    549,   and   referred   to   Beg.   v. 

Sherwood,  3  B.  338,  341.  Justices  of  Gt.  Yarmouth,  8  Q.  B.  D. 

{b)  Todd  v.   Wilson,   9  B.  486,  and  see  p.  528 ;  Lister  v.  Stubbs,  45  C.  D. 

see  Barnett  v.  Hartley,  2  Eq.  789.  1  ;    nom.  Erlanger  v.  The  New  Som- 

(c)  Williamson  v.  Barbour,  9  C.  D.  brero  Phosphate  Co.;  Bagnall  v.  Carl- 
549;    Boston  Deep  Sea  v.  Ansell,  39  ton,  6  C.  D.  371. 

C.  D.   339;    Lister   v.   Stubbs,  45    C.  (g)  Copp  v.  Lynch,  L.  J.  N.  of  C, 

D.  1.  See  Archer's  case,  (1892)  1  Ch.  1882,  p.  179;  Norreys  v.  Hod-son, 
°0^'  supra. 

(d)  See  note  to  Fox  v.  Mackreth,  (/«)  Barrow's  Case,  42  L.  T.  (N.  S.) 
post,  and  see  Turnbull  v.  Gasten,  38  12  ;  In  re  Stapleton  Colliery  Co., 
L.  J.  Ch.  331,  334 ;  Kiniber  v.  Barber,  Ltd.,  49  L.  J.  Ch.  253. 

8  Ch.  56;    Morrison  v.  Thompson,  9  (i)  Morrison  v.  Thompson,  19  Q.  B. 

Q.  B.  480 ;    Massey  v.  Davies,   2  V.  480. 

317,  2  B.  B.  218;  Norreys  v.  Hodg-  (&)  n  0.  D.  918. 

son,  13  Times  L.  K.  421.  (/)    Patterson   v.    Gaslight   &    Coke 

(e)  Ibid-  Co.,  2  Ch.  D.  812;  3  App.  Cas.  239. 
(/)  Harrington  v.  Victoria  Graving 
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Privy  Council  that  such    general  order  was  void,  it  being   against 
public  policy  to  allow  an  officer  of  the  Court  to  institute  suits  in  the 
conduct  of  which  he  might  have  a  direct  personal  interest  (a). 

In  Attorney-General  v.  Edmunds  (b),  it  was  held  by  Giffard,  L.J., 
that  the  clerk  of  patents  was  liable  to  account  for  any  profit  that 
might  have  been  made  on  the  purchase  of  stamps  purchased  with 
public  moneys,  but  not  for  any  profit  made  on  the  purchase  of  stamps 
purchased  with  his  own  money.  So  in  Shallcross  v.  Oldham  (c),  the 
master  of  a  ship  having  authority  to  employ  the  vessel  or  freight  to 
the  best  advantage,  but  not  to  purchase  a  cargo  on  the  owner's 
account  beino-  unable  to  procure  remunerative  freight  loaded  the  ship 
with  a  cargo  of  his  own.  It  was  held  by  Wood,  V.-C,  that  he  was 
liable  to  account  to  the  owners  for  all  the  profits  made  by  the  sale  of 
the  cargo,  and  not  merely  for  the  proper  freight.     See  also  Garner 

v.  McCutcheon  {d). 

In  the  absence  of  any  agreement  express  or  implied,  a  part  owner 
or  partner  in  ships  who  acts  as  ship's  husband  is  not  entitled  to 
charge  the  usual  commission  (e).  But  an  exception  has  been  allowed 
when  the  managing  owner  of  a  ship  acts  as  broker  to  the  ship, 
according  to  the  custom  of  shipowners  or  otherwise  (/). 

In  Waters  v.  Earl  of  Shaftesbury  (g)  the  agent  of  a  landowner 
who  had  contracted  with  the  Land  Drainage  Company  under  their 
Act  (h),  to  execute  the  drainage  works  as  agent  and  surveyor  of  the 
company  (the  landowner  finding  money  for  the  purpose),  and  being  paid 
an  agreed  amount  by  the  company  :  it  was  held  that  notwithstanding 
the  apparent  terms  of  the  contract  it  might  be  shown  that  the  agent 
was  not  the  real  contractor,  and  was  not  entitled  to  any  profit  on  the 

contract. 

It  is  not  illegal  for  a  member  of  the  legislature  who  is  also  a  land- 
owner to  make  an  agreement  with  respect  to  opposing  a  bill  in 
Parliament  (i).     But  the  member  of  a  body  not  of  a  governing  or 

(a)  Kerakoose  „.  Serle,  4  Moore  P.  807,  S.C,  9  CI.  &  Fin.  61.     See  also 

c   £  45Q  Lord  Petre  v.  The  Eastern  Counties 

'     ■  6  E     38L  By.,   1  Ey.  Cas.  462.     See    however, 

(c)  2  John.  &  H.  609.  Vauxhall  Bridge  Co.  v.  Earl  Spencer, 

Id)  4  B   534  2  Madd-  356>  Jac-  64  ;  Earl  °f  Shrews" 

e)  Miller  v.  Mackay,  31  B.  77.  bury   v.   North    Staffordshire  Ey.,    1 

/)  Smith  v.  Lay,  3  Kay  &  J.  105.  Eq.  593 ;  Lindsy  v.  Gt  Northern    10 

(a)  2  Ch  ^31  Ha-  6645  Hawkes  v.  E.  Co.  Ey.  Co., 

(A)  12  &  1~3  Vict.  c.  91.  5  H.  I,  Cas.  331 ;  1  De  G.  M.  &  G.  737  ; 

(/)  Lord  Howden  v.  Simpson,  1  Ey.  3  De  G.  &  Sm.  743. 
Cas.  347 ;  S.C.  10  Ad.  &  E.  793  and 
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legislative  character  may  not  make  a  bargain  for  his  own  advantage, 
contrary  to  his  duty  (a). 

Profits  made  in  Trade,  &c. — If  a  trustee  or  executor  improperly 
keeps  in  his  own  possession  trust  money  which  ought  to  have  been 
invested  or  paid  over  to  the  person  entitled  to  it,  although  it  be  not 
shown  that  he  made  a  profit  by  so  doing  and  although  it  be  not 
claimed  (b),  he  will  be  charged  interest  at  a  rate  which  may  be  varied 
at  the  discretion  of  the  Court  (c).  But  it  is  to  be  observed  that  even 
if  he  has  not  retained  or  made  profit  out  of,  but  merely  wrongly 
applied  trust  funds,  he  is  charged  with  interest  (d). 

In  general  a  trustee  or  executor  is  not  charged  with  mure  than  41. 
per  cent,  upon  the  balances  in  his  hands  (e).  But  if  it  can  be  made 
to  appear  that  a  greater  rate  of  interest  than  4/.  per  cent,  has  been 
actually  made  by  a  trustee  or  executor,  the  Court  will  not  let  him 
make  benefit  to  himself,  for  he  will  be  compelled  to  account  according 
to  the  rate  of  interest  made  (/). 

If  a  trustee  or  executor  employ  the  trust  funds  in  a  trade  or 
adventure  of  his  own,  whether  he  keeps  them  separate  from  or  mixes 
them  with  his  own  private  moneys,  and  notwithstanding  the 
difficulties  which  in  the  latter  case  may  arise  in  taking  the  accounts, 
the  cestui  que  trust  may  insist  upon  having  at  his  option  the  profits 
made  by  or  interest  on  the  amount  of  the  trust  funds  so  employed  (g). 

Should  in  any  case  a  serious  difficulty  arise  in  tracing  and  appor- 
tioning the  profits  derived  by  a  trustee  or  executor  from  the  employ- 
ment of  trust  funds  together  with  his  own,  in  any  trade  or  speculation, 
it  may  be  a   reason   for  preferring  a  fixed  rate  of  interest  to  an 

(a)  Bowes  v.  City  of  Toronto,  11  (/)  Forbes  v.  Boss,  2  Cox,  116;  Re 
Moore,  P.  C.  463.  Emmet's  Estate,  17  0.  D.  142,  and  see 

(b)  Pearse  v.  Green,  1  J.  &  W.  135;  cases  cited  note  (d),  supra. 
Johnson  v.   Prendergast,   28  B.  4S0;  (<j)  Docker   v.   Somes,    2  My.  &  K. 
Blogg  v.  Johnson,  2  Ch.  229.  655;    see   also   Piety   v.   Stace,   4    V. 

(c)  Tebbs  v.  Carpenter,  1  Madd.  290,  620 ;  Palmer  v.  Mitchell,  2  My.  & 
306 ;  Blogg  v.  Johnson,  2  Ch.  228.  K    672    n. ;     Wedderburn    v.    W.,    2 

{d)  Re  Hulkes,  33  C.   D.   552;    Re  Keen,  41;    4    My.    ,V    ( '.    11;    22   B. 

Sharpe,  (1S92)  1  Ch.  169.  84,    100,    124;    Fosbrooke  v.   Balguy, 

(e)  Court  v.  Kobarts,  6  CI.  &Fin.  65;  1  My.  &  K.   226;    Willett  v.  Blaml- 

A.-G.   v.   Alford,  4  De  G.   M.   &  G.  ford,  1  Ha.  253:  Portlock  r.  Gardner, 

S43  ;    Penny   v.   Avison,    3   Jur.    (N.  1  Ha.  603 ;  Parker  v.  Bloxam,  20  B. 

S.)    62  ;    Stafford    v.    Fiddon,    23    B.  295;  Townend  v.  T.,  1  Gif.  201;  and 

oK6  ;    Johnson  v.  Prendergast,  28  B.  see  1  Set.  Dec.  476,  4th  edit.  ;  Cum- 

480;  Re  Emmet's   Estate,    17    C.    D.  mins  ?•.  G,  8  Ir.  Eq.  E.  723;  Eobin- 

142-  son  v.  E.,  1  De  G.  M.  &  G.  257. 
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account  of  the  profits  ;  and  it  seems  the  Court  would  allow  interest 
at  51.  per  cent,  per  annum,  with  yearly  rests,  that  is,  with  compound 
interest  (a),  and  the  same  interest  will  be  charged  by  the  Court  if 
the  trustee  or  executor  who  is  a  trader  pays  the  trust  fund  into  his 
own  account  at  his  bankers  (b),  unless  he  can  show  that  he  has  not 
had  the  benefit  thereof  in  his  trade  (c). 

As  the  business  of  a  solicitor  is  not  a  trade  in  which  compound 
interest  is  made  on  the  money  employed  therein,  compound  interest 
will  not  be  charged  on  trust  moneys  paid  by  a  solicitor  into  the 
account  of  his  firm,  but  only  interest  at  U.  per  cent.  (d). 

Where,  however,  a  testator  directs  an  accumulation  to  be  made, 
and  the  executors  keep  the  money  in  their  hands,  contrary  to  the 
express  direction  of  the  will,  they  will  be  charged  with  compound 

interest  (e). 

If  a  person  is  merely  a  constructive  trustee,  from  having  employed 
the  money  of  another  in  trade  or  business,  and  does  not  expressly 
fill  any  fiduciary  character,  as  that  of  trustee  or  executor,  although 
he  must  account  for  the  profits  of  the  money  he  employed,  he  will, 
if  there  is  a  profit,  have  an  allowance  made  to  him  for  his  loss  of 
time,  skill,  and  trouble  (/),  secus,  if  no  profit  (g). 

Partners  stand  in  a  fiduciary  relation  to  each  other  (h),  and  where 
on  the  termination  of  a  partnership,  as  by  bankruptcy  (i),  or  death  (/<;), 
or  effluxion  of  time  (I),  the  continuing  or  surviving  partner,  instead 
of  winding  up  the  business,  retains  the  assets  of  his  former  partner, 
he  will  be  decreed   to  account  for  the  profits  derived  from  it,  but 

(a)  Jones   v.    Foxall,     15   B.    392;  (/)  Brown  v.  Litton,  1   P.  W.  140, 

Heighington  v.  Grant,  5  My.  &  C.  258,  10  Mod.   20  ;    see  also  Brown   v.  De 

2  Ph  600  •  Walrond  v.  W.,  29  B.  586 ;  Tastet,  Jac.  284  ;  Burden  v.  B.,  1  V.  & 

Saltmarsh'  v.   Barrett   (No.  2),  31   B.  B.  170;  Yates  v.  Finn,  13  C.  D.  839. 

<m  (,/)  Be  Aldridge,  (1894)  2  Ch.  97. 

(fc)  Williams   v.  Powell,  15  B.  461,  (A)    Bentley  v.   Craven,   18  B.  75; 

468  ;    Sutton  v.  Sharp,  1  Buss.   146  ;  Parsons  v.  Hayward,  31  B.  199  ;  Knox 

Rocke   v.   Hart,    11    V.  61;    sed   vide  v.  Qje,  5  L.   B.   H.  L.  656,  per  Lord 

Browne  v.  Southouse,  3  Bro.  Ch.  107.  EatJierley,  C,  Lord  Westbury  contra. 

(c)  Williams   v.   Powell,   15  B.  461,  (*)  Crawshay  v.   Collins,  15  V.  218. 
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(d)  Burdick  v.  Garrick,  5  Ch.  233.  (/>•)  Brown  v.   Be  Tastet,  Jac  284  ; 

(e)  Raphael  v.  Boehm,  11  V.  92,  13  Wedderbum  v.  W.,  2  Keen,  722,  4 
V.  407,  590  ;  Dornford  v.  D.,  12  V.  My.  &  C.  41 ;  Flockton  v.  Bunnmg,  8 
127  •  Wilson  v.  Peake,  3  Jur.   (N.   S.)  Ch.  323  n. 

155 ;'  Pride  v.  Fooks,  2  B.  430  ;  Knott  (I)  Crawshay  v.  Collins,  15  V.  '-2  k 
v.  Cottee,  16  B.  77. 
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proper  allowances  will  be  made  to  him  for  his  management  of  the 
business  (a). 

An  executor  lending  trust  money  to  a  firm  of  which  he  is  a  mem- 
ber is  only  liable  to  account  for  his  own  share  of  the  profits  on  the 
money  so  advanced,  and  the  interest  on  the  rest  (6). 

But  when  the  partner  in  a  firm  dies,  and  the  business  is  carried 
on  by  the  surviving  partners  until  their  bankruptcy,  the  representa- 
tives of  the  deceased  partner  cannot  prove  in  competition  with  his 
creditors— /.d,  the  joint  creditors  of  the  original  firm — in  respect  of 
his  share  of  the  capital  (c).  Secus,  where  the  surviving  partner  laid 
hold  of  assets  of  the  deceased  partner  which  were  not  part  of  the 
joint  estate,  and  had  employed  them  in  carrying  on  the  business  (</). 

It  is  clear  that  an  executor  leaving  assets  of  the  testator  in  a  busi- 
ness, or  employing  them  in  a  fresh  business  without  authority,  is  liable 
for  any  loss,  at  least  to  the  extent  of  the  capital  employed  and  inte- 
rest. But  the  question  as  to  the  extent  of  the  rights  of  beneficiaries, 
where  the  executors  of  a  trustee  carry  on  his  business  or  leave  assets 
in  business  without  authority,  depends  on  the  circumstances  of  the 
cases.  The  rules  are  fully  discussed  in  "  Lindley  on  Partnership  "  (e), 
from  which  (by  permission)  the  following  note  is  in  great  measure 
taken  : — 

1.  If  a  partner  dies  and  there  has  been  no  contract  as  to  retaining 
his  share,  and  he  appoints  a  co-partner  his  executor  who  retains  the 
share  of  the  deceased  in  the  business,  the  estate  of  the  latter  is 
entitled  to  a  share  of  profits. 

2.  The  rule  is  the  same  if  the  partnership  agreement  has  given  an 
option  of  purchase  to  the  surviving  partner,  and  the  terms  of  the 
option  are  not  strictly  followed. 

3.  But  if  the  articles  contain  a  binding  agreement  for  sale  to  the 
co-partners  at  the  death  of  a  partner,  those  who  carry  on  the  busi- 
ness will  be  accountable  ouly  in  accordance  with  the  agreement,  and 

(a)  Featherstonhaugh   v.   Fenwick.  (6)  Jones   v.    Foxall,     15    B.    388; 

17  V.  298;  Cooke  v.  Collingridge,  Jac.  Vyse  v.  Foster,  8  Ch.  333,  334. 

207  ;  Willett  v  Blandford,  1  Ha.  253 ;  (c)  Ex  p.  Blythe,    16  Ch.  D.  620 ; 

Lord   Provost,   &c,    of  Edinburgh  v.  see  also  Nanson   v.    Gordon,   1  A.  C. 

Lord    Advocate,    4    App.    Cas.    S23 ;  195. 

Yates  v.  Finn,  13  C.  D.  839  ;  Brown  (d)  Exp.  Westcott,  9  Ch.  626  :    and 

v.  De  Tastet,  supra  ;  Mellersh  v.  Keen,  Ex  p.  Butterfield,  De  G.  570. 

27  B.  242.     See  also  Vyse  v.  Foster,  (e)  Lindley  (1893),  pp.  170  and  179, 

7  L.   R.  H.    L.    308,    329,    and   cases  587  to  594,  and  627  to  633. 
here  cited. 
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if  it  be  left  by  way  of  loan  for  a  time,  and  the  time  is  exceeded,  the 
surviving  partner  will  be  liable  only  for  capital  and  interest  (a). 

4.  If  executors  or  trustees  lend  money  to  a  stranger  at  interest,  it 
appears  that  as  the  authorities  stand  the  obligation  of  the  borrower 
is  only  to  repay  with  interest,  whether  he  has  employed  the  money 
in  trade  or  not,  and  whether  the  loan  was  proper  or  improper,  and 
whether  he  had  notice  or  not  (6)  ;  though  there  appears  some  diffi- 
culty in  reconciling  this  with  the  principle  of  the  cases  as  to  con- 
structive trustees,  or  those  that  establish  the  next  proposition. 

5.  Where  property  is  wrongfully  employed  in  trade  by  persons 
who  are  not  trustees,  and  have  no  agreement  for  loan,  and  yet  there 
is  no  trust  between  them  and  the  owner,  it  seems  that  the  owner  has 
the  option  to  recover  back  the  money  with  interest,  or  to  require  the 
money  back  with  the  profits  made  (c).  The  common  instance  of  this 
is  money  being  left  in  a  testator's  business  without  authority,  in 
which  case  the  proposition  above  stated  is  adopted  by  sects.  42  &  43 
of  the  Partnership  Act  of  1890.  Of  course  in  this  case  there  is 
necessarily  notice  of  the  trust :  it  does  not  appear  that  the  case  of 
there  being  no  notice  has  occurred  in  any  reported  case. 

6.  Where  a  person,  being  trustee  of  property,  employs  it  in  his 
own  or  any  business  for  his  own  benefit,  contrary  to  his  trust,  without 
other  persons  who  are  not  trustees  being  concerned,  at  the  option  of 
the  cestui  que  trust  he  is  charged  with  either  repayment  with  interest 
or  with  repayment  and  the  profits  made  (d). 

7.  Then  comes  the  more  complicated  case  where  a  trustee  has 
improperly  employed  trust  property  in  a  trade  carried  on  by  himself 
in  partnership  with  others  who  are  not  trustees.  In  this  case  the 
trustee  is  clearly  liable  to  repay  the  capital  with  interest,  or,  at  the 
option  of  the  cestui  que  trust,  the  capital  with   the   share  of  profits 

(a)  Lindley  (1893),  p.  587.  Yyse  v.  v.  Milne,  9  Ha.  141,  as  explained  by  the 
Foster,  8  Ch.  309,  L.  E.  7  H.  L.  318,  L.JJ.  in  Flockton  v.  Bunning,  8  Ch. 
where  one  of  the  surviving  partners  326,  ante,  and  between  a  fund  advanced 
was  executor  of  the  deceased.  by  way  of  loan  and  a  fund  mixed  up 

(b)  Lindley  (1893),  p.  5S7.  Stroud  with  "  the  consequences  and  liabilities 
v.   Gwyer,    28    B.    130,    approved  by  of  trade." 

James,   L.J.,  in  Vyse  v.  Foster,  8  Ch.  (c)  Lindley (1S93),  p.  5S8;  seeHeath- 

309,  see  p.  334.     See  also  Townend  v.  cote  v.  Hulrne,  1  J.  &  W.  122. 

T.,  1  Gif.  210;  Macdonald  v.  Eichard-  (d)  See  Docker  v.  Somes,   2  My.   & 

son,   1  Gif.  81;  Simpson  v.  Chapman,  K.    655,    and   cases   there    cited,    see 

4  De  G.  M.  &  G.  154  ;    Butter  v.  B.,  7  Palmer  v.  Mitchell,  and  a  note,  p.  672, 

C.  D.  116;  ^eGurney,  (1893)  1  Ch.  590.  and  see  Heathcote  v.  Hulme,    1  J.  <£ 

And  see  the  distinction  taken  in  Travis  W.  p.  122,  see  p.  128. 
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made  by  the  trustee  partner  (a)  ;  but,  as  pointed  out  in  Lindley,  it 
is  not  quite  clear  that,  if  the  other  partners  were  parties,  the  order 
might  nut  be  to  repay  all  profits  made  by  the  firm  by 'means  of  the 
trust  property  (6). 

8.  A  co-trustee  who  is  not  a  member  of  the  firm,  and  does  uot 
share  profits,  is  not  liable  for  the  profits  (c),  though  he  would  be 
liable  for  any  loss  of  the  trust  fund. 

9.  As  to  the  liability  of  the  partners  who  are  not  trustees,  but  have 
shared  the  profits,  if  they  had  no  notice  of  the  trust  they  do  not 
become  liable  as  constructive  trustees.  They  appear  to  be  protected 
from  liability  by  sect.  13  of  the  Partnership  Act,  1890,  which  seems 
to  be  in  accord  with  the  previous  law  (d),  unless  one  of  the  partners 
or  an  agent  took  the  money  with  notice,  and  it  was  within  the  course 
of  business  for  the  partner  or  agent  to  do  so  ;  in  such  case  the  inno- 
cent partner  would  be  liable  (e).  If  the  other  partners  had  notice, 
though  the  case  did  not  come  within  sect.  11  of  the  Partnership  Act, 
1890,  as  not  being  authorised  by  the  course  of  business,  they  would 
be  liable  as  constructive  trustees  (/). 

10.  If  the  profits  made  since  the  death  are  not  attributable  to  the 
deceased  partner's  share  in  the  assets,  the  surviving  partner  will  not 
be  liable  to  account  for  profit  ig). 

In  Re  Williams,  Morgam  v.  Williams  (k),  North,  J.,  held  that 
where  an  executor  carrying  on  the  testator's  business  has  supplied 
goods,  the  onus  lies  on  him  to  show,  as  to  goods  not  of  his  own  manu- 
facture, what  was  the  cost  price,  and  as  to  goods  of  his  own  manufac- 
ture what  would  be  a  fair  allowance  in  respect  of  their  cost,  including 
in  such  allowance  a  fair  proportion  of  establishment  expenses  and 
interest  on  capital,  treating  the  manufactory  as  part  of  his  capital. 

(«)  Lindley  (1893),  pp.  589  and  594.  (1S95)  2  My.  23(3. 
Macdonald  v.  Richardson,    1    Gif.   81 ;  (/)  Lindley  (1893),  pp.  178  and 590, 

Flockton  v.  Running,  8  Oh.  325  n.  and  Flockton  v.  Bunning  8  Ch   3<>3 

(6)  Lindley (1893), p. 589.  SeeVysev.  (g)  Lindley  (1893),  p.°596;  Simpson 

Foster,  L.  R.  7  H.  L.  318,  8  Ch.  318;  v.  Chapman,    4  De  G.  M.  &  G.  154  ; 

Laird  v.  Chisholm,  30  Scott.  Jur.  582;  Wedderburn  r.  W.,  2  Keen    7*2    and 

Jones    v.     Foxall,     15   B.    388-395  ;  752,  4  Mv.  &  C.  11.  22  B.  84-  see  also 

Palmer  v.  Mitchell.  2  My.  &  K.  G72.  Featherstonhauglu-.  Turner,  25  B.  382, 

(c)  Yyse  v.  Foster,  supra.  where  an  enquiry  was  directed  whether 

(d)  See  Lindley  (1893),  p.  590.  Flock-  any   profits  since   the    death    of    the 
ton  v.  Bunning,  8  Ch.  323  n.  deceased  were  attributable  to  persons 

(e)  Partnership    Act,    1890,    s.    11,  who  had  become  customers  by  reason  of 
Lindley  (1893),  pp.  176  and  167—170  ;  his  haying  been  a  partner. 

Marsh  v.  Keating,  1  Bing.  N.  C.   198,  (/,)  40  W.  R.  636. 

2  CI.  &  Fin.  200  ;    Rhodes  v.   Moules, 
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Miscellaneous  Cases.— A  person  standing  in  a  fiduciary  relation 
towards  another  will  not  be  allowed  to  benefit  by  his  trust  by  obtain- 
ing a  renewal  of  a  lease  (a),  or  by  selling  to  or  purchasing  from  his 
cestui  que  trust  (b).  And  the  principle  is  applicable  to  receivers  (c) 
and  committees  of  lunatics'  estates  (d).  And  as  to  the  disability  of  a 
solicitor  remaining  after  the  relation  has  ceased  see  note  (e). 

A  compromise  by  executors  of  a  debt  due  from  one  of  themselves 
will  only  be  allowed  if  beneficial  to  the  estate  (/). 

A  trustee  may  not  make  a  profit  by  selling  the  office  of  trustee  (g), 
and  will  not  be  allowed  to  have  the  sporting  over  the  trust  estate, 
nor  to  appoint  gamekeepers  to  preserve  the  game  for  his  own 
amusement  (h).  So  trustees  of  an  advowson  must  exercise  the  right 
of  presentation  upon  the  nomination  of  the  heir  at  law  or  cestui  que 

f  i*1  f  S'/1  (  /• ) 

Chairmen,  directors,  secretaries,  and  promoters  of  companies  are  in 
a  fiduciary  relation  towards  the  company  (k). 

In  the  case  of  The  Great  Luxemburg  Ry.  Co.  v.  Magnay  (I),  a 
railway  company  furnished  a  director  with  money  to  enable  him  to 
purchase  the  "concession"  of  another  line.  He  purchased  it  Irom 
himself,  he  being  the  concealed  owner  of  it.  It  was  held  by 
Romilly,  M.R.,  that  the  transaction  could  not  stand  (m). 

(„)  SeeKeech*-.  Sanction!,  and  Fox  M.    &    G.    439;    Briggs  v.  Sharp,  20 

v.  Mackreth,  post.  Eq.  317. 

(6)  See  notes  to  Keech  v.  Sandford  (*)  See  notes  to  Fox  v.  Mackreth, 

and  Fox  v.  Mackreth,  post.     See  also  post. 

Chandler  v.  Bradley,  (1897)  1  Gh.  315.  (?)  25  B.  586. 

(c)  Re  Ormsby,  1  Ball  &  B.  189.  (m)  Benson  v  Hea  horn  1  Y_  & 
i)  Anon.,  10  V.  103.  0.  0.  C.  326;  Maxwell  .The  Poi- 
re   Luddy's  Trustee  v.  Peard,  33  C.  Tennant,    &c.    Co.,    24   B.  49*;    The 

D.    500,  see  p.    517,    and    Carter    ..  North   Midland  By.   Co.  v    Hudson, 

Palmer,  8  CI.  I  Fin.  567.  25  B.  593,  595  cited;  Black  .  Malla- 

(/)  De  Cordova  *.  De  C,  4  App.  lue,  27  B.  398  ;  Gaskell  „.  Chambers 

Cas  eg.,  26   B.   360;    Hodkmson  v.    National 

fo)    Sugden    v.  Crosland,    3  Sm.   &  Live  Stock  Insurance  Co.    26  B.  473, 

q^  192  4   De  G-  &  J-   422  ;                        g 

(h)  Webh  *.  Earl  of  Shaftesbury,  7  Greek   Steam  Navigation   &  Trading 

V.  488  ;  Hutchinson  ..  Morritt,  3  Y.  Co.  Ltd.,  35  B.  399,  410;  Liquidators 

&C  Ex   547  of  the  Imperial  Mercantile  Credit  Assn. 

'    (/)  Sh'errard  v.   Harborough,  Amb.  v.  Coleman,  6  L.  E  H  L.  189  ;  vaiy- 

165  ;  Hawkins  v.  Chappel,  1  Atk.  621  ;  ing  the  decision  of  Mahns^  Y-G    and 

Gubbins  v.  Creed,  2  Sch.   &  L.  218;  reversing  the  decision  of  ^^-^U, 

Martin  v.  M.,  12  Sm.  579  ;  Re  Shrews-  Kimber  ,.  Barber,   8  Ch    06,  Relm- 

W  School   1  My.&C647;  John-  perial  Land  Co.  of  Marse,^  ,^ 

stone  v.  Baber,   22   B.  562 ;    6  De  G.  Larking,    4    C.    D.    ob6,    Re  Morvah 
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In  Mayor,  cC-c.  of  Salford  v.  Lever  (a),  it  was  decided  that,  where 
an  agent,  who  has  been  bribed  so  to  do,  induces  his  principal  to 
enter  into  a  contract  with  the  person  who  has  paid  the  bribe,  and  the 
contract  is  disadvantageous  to  the  principal,  the  principal  has  two 
distinct  and  cumulative  remedies;  he  may  recover  from  the  agent 
the  amount  of  the  bribe  which  he  has  received,  and  he  may  also 
recover  from  the  agent  and  the  person  who  has  paid  the  bribe, 
jointly  or  severally,  damages  for  any  loss  which  he  has  sustained,  by 
reason  of  his  having  entered  into  the  contract,  without  allowing  any 
deduction  in  respect  of  what  he  has  recovered  from  the  agent  under 
the  former  head,  and  it  is  immaterial  whether  the  principal  sues  the 
agent  or  the  third  person  first. 

Trustees  who  are  bankers  cannot  in  their  capacity  of  trustees, 
borrow  money  from  themselves  as  bankers  at  compound  interest, 
although  they  habitually  lend  money  on  those  terms  to  other 
customers  (6). 

3.  Exceptions  to  the  General  Rule  (c). 

By  General  Law. — There  have  been  some  exceptions  to  the  above 
rule  in  respect  of  allowing  commissions  to  trustees  and  guardians 
managing  the  estates  of  West  Indian  proprietors  (d),  and  to  a  trustee 
not  acting,  but  ready  and  willing  to  act  when  called  upon  by  his  co- 
trustee under  the  Jamaica  Act,  24  Geo.  2,  c.  19,  s.  8  (e),  and  see  as  to 
the  rights  of  mortgagees  (/),  and  as  to  consignees  aud  mortgagees  of 
West  Indian  produce,  note  (g). 

So,  an  executor  appointed  in  the  East  Indies  was  formerly  entitled 
in  passing  his  accounts  in  the  Courts  of  Equity  in  this  country  to  the 
commission  of  ol.  per  cent,  upon  the  receipts  or  payments  according 
to  the  practice  in  the  East  Indies  (h). 

But     an     Indian    executor    would    not     have    been    entitled    to 

Mining  Co.,  W.  N.  (1875),  p.  184,  New  Henekell  v.  Daly,  lb.  51. 

Sombrero  Phosphate  Co.  v.  Erlanger,  (e)  Grant    v.    Campbell,     1  Moore, 

56  D.  73,  affirmed  3  App.  Cas.  1218.  P.  C.  C.  43. 

(«)  (1891)  1  Q-  B.  168.  (/)  Leith  v.  Irvine,  1    Mv.    &  K. 

(b)  Crosskill  v.  Bower,  32  B.  86.  277. 

(c)  See  also  (nn.)  "  Employment  of  (g)  Chambers  v.  Davidson,  1 
Agents."  "Allowances,"  p.  609,  supra.  L.  Pv.  P.  C.  296. 

(<7)  Chambers  v.  Goldwin,  5  V.  834,  (h)  Chatham  v.  Lord  Audley,  4  V. 

9  V.   254,   257,   267,   273;    Denton  v.       72. 
Davy,  1  Moore,  P.  C.  C.  15  and  see 


TRUSTEES  SHALL  NOT  PROFIT  BY  THEIR  TRUST.    623 


Robinson  v.  Pett. 

commission  if  he  had  a  legacy  for  his  trouble  (a)  ;  but  he  would  be 
admitted  to  renounce  the  legacy  in  order  that  he  might  claim  the 
commission,  unless  he  allowed  a  long  time  to  elapse  before  so 
renouncing  (b). 

The  law  of  India  is  now  altered,  and  no  commission  will  be 
allowed  to  an  executor  there  unless  it  is  expressly  given  to  him  bv 
the  testator  (c). 

It  is  not  illegal  for  a  member  of  the  Legislature,  being  a  land- 
owner, to  make  a  profit  by  an  agreement  for  withdrawal  of  his  oppo- 
sition to  a  bill  affecting  his  property  (d). 

A  small  indirect  benefit  to  a  trustee  from  the  application  of  trust 
property  has  been  held  not  sufficient  to  make  the  transaction  im- 
proper (e). 

By  Agreement. — The  creator  of  the  trust  may  authorise  the 
trustee  to  make  professional  charges  (/);  or  for  business  not  of  a 
strictly  professional  nature  (g).  Where,  however,  the  solicitor  trustee 
witnessed  the  will,  the  direction  that  he  may  charge  will  be  void 
under  the  Wills  Act  (h). 

So  a  testator  may,  as  was  admitted  by  Jekyll,  M.R.,  in  the  princi- 
pal case,  direct  generally  compensation  to  be  made  to  an  executor 
or  trustee,  for  his  care  and  trouble  ;  or  he  may  himself  fix  it  at  a  par- 
ticular sum  of  money,  or  a  salary  (i).  And  where  the  creator  of  the 
trust  did  not  himself  fix  the  amount  of  compensation,  a  reference  has 
been  directed  to  settle  what  will  be  a  proper  allowance  (h). 

An  annuity  given  to  an  executor  for  his  trouble  until  a  general 
settlement   of  the   testator's  affairs  does  not  cease  upon  the   mere 


(a)  Freeman  v.  Fairlie,  3  Mer.  24.  &  J.  148  ;  Re  Chappie,  27  C.  D.  584, 

(6)  Ibid.  24,  28.  see  p.   624,  infra;  Re.  Bedingfield,  57 

(c)  See  note  to  Matthews  v.  Bag-  L.  T.  332  ;  Re  Barber,  31  CD.  665  ; 
shaw,  14  B.  126.  Re  Pooley,  40  C.  D.  1. 

(d)  See  Lord  Howden  v.  Simpson,  (g)  Re  Ames,  Ames  v.  Taylor,  25 
1  Eailway  Cases,  347,  1  Keen,  583,  3  C.  D.  72  ;  cf.  Re  Fish,  (1893)  2  Ch. 
Milne  &  Craig,  97,  9  CI.  &  Fin.   61 ;  413. 

1'etre  v.  E.  Co.  By.  Co.,  1  Railway  Ca.  (h)  Burgess  v.   Vinicome,  34  C.  D. 

462 ;    Shrewsbury  v.  North  Stafford-  77  ;     cf.    Re   Barber,    Re    Pooley,    Re 

shire  By.  Co.,  1  Eq.  593,  613.  Fish,  supra. 

(e)  See  Butler  v.  B.,  5  C.  D.  554,  on  (/)  Webb  r.  Earl  of  Shaftesbury,  7 
ap.  7    C.    D.     116;    Chillingworth  v.  Y.  480,  6  R.  R.  154. 

Chambers,  (1896)  1  Ch.  685;  see  also  (k)  Ellisons.  Airy.  IV.  115;  Willis 

Stroud  v.  Gwyer,  28  B.    130  ;  Vyse  v.  v.  Kibble,  1  B.  559  ;  Jackson  v.  Haniil- 

Foster,  8  Ch.  309,  L.  R.  7  H.  L.  318.  ton,  3  Jo.  &  Lat.  702. 
(/)  Douglas  v.  Archbutt,  2  De  G. 
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institution  of  a  suit  (a),  it  not  being  shewn  that  the  trouble  of  the 
executors  has  ceased.  A  trustee's  annuity  ceases  upon  the  determi- 
nation of  all  active  duties  by  the  payment  of  the  whole  of  the  trust 
fuud  to  a  person  absolutely  entitled,  without  a  devolution  of  the 
office  of  trustee  upon  any  other  person  (6). 

If  an  executor  do  not  act,  even  if  he  be  rendered  incapable  of  so 
doing  by  act  of  God,  he  is  not  entitled  to  a  legacy  given  to  him  for 
his  trouble  in  the  executorship  (a). 

Trustees  or  executors  may  at  the  time  of  accepting  the  trusts, 
contract  with  their  cestui  que  trust  to  receive  some  compensation, 
or  to  make  professional  charges  for  acting  (d),  but  such  contract, 
unless  perfectly  fair  and  without  any  undue  pressure,  would  not  be 
enforced  (e). 

And  even  if  a  trustee  makes  a  valid  contract  with  his  cestui  que 
trust  for  compensation  for  the  trouble  incident  to  the  trust,  it  will 
not  be  allowed  if  the  trustee,  in  consequence  of  his  death  or  otherwise, 
fail  to  complete  his  contract  (/). 

Nor  will  a  contract  by  a  trustee  with  his  cestui  que  trust  for 
professional  charges  be  enforced  unless,  in  distinct  terms,  it  takes  the 
trustee  out  of  the  general  rule  (y),  or  by  clear  implication,  he  be 
authorised  to  make  professional  charges  (A). 

As  a  rule,  a  power  to  charge  will  only  give  a  solicitor  executor 
charges  for  strictly  professional  work  (/),  or  for  such  charges  and 
remuneration  as  if  he  not  being  himself  a  trustee  or  executor  were 
employed  by  the  trustee  or  executor  (/,:).  But  the  direction  may  be 
sufficient  to  include  costs  and  charges  for  other  business  (I).  See  a 
very  comprehensive  form  in  Wolstenholme's  Conveyancing  Acts  (m). 
With  regard,  however,  to  this  form,  it  has  been  observed  by  Kay,  J., 
that  it  is  "  one  which  no  solicitor  ought  to  put  in  its  entirety  into  a 

(a)  Baker  v.  Martin,  8  Sim.  25.  (g)  Moore  v.  Fiwd,  3  My.  &  C.  45, 

(5)  Hull  v.  Christian,  17  Eq.  546.  see  also  Matthison  v.  Clarke,  3  Dr.  3  ; 

(c)  Hanbury  v.  Spooner,  5  B.  630.  Broughton  v.  B.,  5  De  G.  M.  &  G. 
Be  Hawkin's  Trusts,  33  B.  570;  Slaney  160. 

v.  Watney,  2  Eq.  418.  (/,)  Douglas  v.  Archbutt,  2  De  G.  & 

(d)  Be  Sherwood,  3  B.  338  ;  Barrett      J.  148. 

v.  Hartley,   12  Jur.  (N.  S.)  426;   Re  (i)  Harbin  r.  Darby,  28  B.  325. 

Wyche,  11  B.  209.  (/,)  Be  Chappie,  Newton  v.    Chap- 

(e)  Ayliffe  v.  Murray,  2  Atk.  58.  man,  27  C.  D.  584,  51  L.  T.  748. 

(/)  Gould  r. Fleetwood,  Micb.   1732  (I)  Be  Ames,   Ames  v.   Taylor,    25 

at  the  Bolls,  3  P.  W.  251  n.  (a),  2  Eq.       C.  D.  72. 
C.  Abr.  453,  pi.  8.  (m)  5th  ed.  p.  94. 
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will  drawn  by  himself,  unless  the  testator  expressly  instructed  him 
to  insert  those  very  words"  (a). 

In  Re  Bennett  (b),  there  was  a  legacy  of  2001.  and  wide  power  to 
charge,  the  C.  A.  allowed  not  only  professional  charges,  but  remune- 
ration for  what  was  not  properly  solicitor's  work. 

A  trustee  may  contract  with  the  Court  that  he  will  not  undertake 
the  trust  without  proper  compensation  ;  and  a  reference  will  be  made 
to  chambers  to  ascertain  and  settle  what  would  be  a  reasonable 
allowance  both  for  his  past  and  future  services  (c). 

By  the  Bankruptcy  Act,  1883  (d)  : 

Sect.  73  (1.)  "  Where  a  trustee  or  manager  receives  remuneration 
for  his  services  as  such,  no  payment  shall  be  allowed  in  his  accounts 
in  respect  of  the  performance  by  any  other  person  of  the  ordinary 
duties  which  are  required  by  statute  or  rules  to  be  performed  by 
himself." 

(2.)  '•'  Where  the  trustee  is  a  solicitor,  he  may  contract  that  the 
remuneration  for  his  services  as  trustee  shall  include  all  professional 
charges." 

Trustee  receiver. — In  Re  Bignell  (e),  it  was  held  by  the  C.A. 
that,  although  the  Court  does  not  usually  appoint  a  trustee  to  be 
receiver  except  on  the  terms  of  his  having  no  remuneration,  there 
is  no  inflexible  rule  that  he  shall  not  receive  remuneration,  and  that 
the  fact  of  the  judgment  not  mentioning  remuneration  did  not 
amount  to  a  decision  that  there  should  not  be  any ;  that  the  Judge 
therefore  had  a  discretion,  and  that  no  ground  was  shown  to  induce 
the  C.A.  to  interfere  with  his  exercise  of  it  (/). 

(a)  Be   Chappie,  Newton  v.   Chap-       Phillips,  231. 

man,  27  C.  D.  587,  51  L.  T.  748  ;  see  (d)  46  &  47  Vict.   c.   52,  s.  73.     See 

also  Johnson  v.  Telford,  3  Russ.  477;  Yate-Lee,  Bankruptcy  (1891),  p.  492. 

Stephens  v.   Lord  Newborough,  11  B.  (e)  (1892)  1   Ch.  59.     See  per  Lord 

403;    Broughton   v.  B.,  5    De  M.  &  Eldon,  Sykes  v.  Hastings,  11  V.  364. 

G-.  160.  (/)  In  the  following  cases  a  trustee 

(b)  (1893)  2  Ch.  413.  has  been  appointed  at  a  salary  :  Mar- 

(c)  Marshall  v.  Holloway,  2  Sw.  shall  v.  Holloway,  2  Swans.  432; 
432  ;  Brocksopp  v.  Barnes,  5  Madd.  Morrison  v.  Morrison,  4  My.  &  C. 
90;  Morison  v.  M.,  4  My.  &  C.  215;  215,  224;  Newport  v.  Bury,  23  B. 
Newport  v.  Bury,  23  B.  30,  and  see  30;  Sutton  v.  Jones,  15  V.  584; 
.Be  Bignell,  Bignell  v.  Chapman,  (1892)  Nicholson  v.  Tutin,  3  Kay  &  J.  159  ; 
1  Ch.  59.  As  to  a  broker  a  mortga-  Sykes  v.  Hastings,  11  Y.  363  ;  Re 
gee  selling  by  order  and  being  allowed  Freeman's  T.,  37  C.  D.  149. 
commission,    see  Arold  v.    Garner,  2 

W.    &    T. — VOL.    II.  40 
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4.  Accidental  Profit. 

A  trustee  might  formerly  from  accidental  circumstances,  profit  by 
his  trust,  as  where  the  cestui  que  trust  died  without  heirs  before 
the  Act  next  mentioned ;  for  in  that  case  the  lord  could  not  claim 
by  escheat,  and,  subject  to  the  right  of  creditors,  the  trustee  might 
retain  possession  by  virtue  of  his  legal  title  because  no  other  person 
could  show  a  title  against  him  in  equity  («).  And  the  same  was  the 
case  where,  before  the  Intestates'  Estates  Act,  1884,  land  was  devised 
to  trustees  upon  trust  to  convert  into  money  for  purposes  which  either 
failed  or  never  took  effect,  and  the  testator  died  without  heirs  (b). 

In  case  of  the  attainder  of  the  cestui  que  trust  for  felony,  it  seems 
to  have  been  the  opinion  of  Lord  Keeper  Henley  and  Sir  Thos. 
Clarke,  M.R.,  that  if  he  were  pardoned  by  the  Crown,  he  might 
enforce  the  trust  (c).  Lord  Mansfield,  however,  observed  that  he 
could  find  no  clear  and  certain  rule  to  go  by;  and  vet  he  thought 
equity  would  follow  the  law  throughout  (d).  It  seems,  however, 
doubtful  whether  the  heir  of  a  person  executed  for  felony  could  sue 
the  trustee  (e).  But  see  now  33  &  34  Vict.  c.  23  (/),  abolishing  the 
forfeiture  of  lands  and  goods  for  treason  and  felony. 

The  heir  of  the  trustee  could  not  come  into  equity  as  plaintiff  to 
assert  his  right  (g).  But  the  Court  of  King's  Bench  has  by  man- 
damus compelled  the  lord  to  admit  the  heir  of  a  trustee,  although  he 
had  a  mere  legal  title  (h). 

Under  the  law  before  1  Wm.  IV.  c.  40,  if  there  were  nothinsr  in 
a  will  to  exclude  the  executors  from  beneficial  interest,  they  were  at 
law  entitled  to  hold  the  residue  for  their  own  benefit  (i).  But  in 
equity  it  was  always  a  question  of  intention  (k)  ;  and  the  recital 
in  that  statute  shows  that  equity  followed  the  law  "  unless  it  appears 

(«)  Burgess  v.  Wheate,  1  Eden,  177  ;  (/)  See    Lely's   Statutes,     vol.    3, 

A.-G.  v.  Sands,    Hard.  496;    Tudor's  "  Criminal  Law,"  p.  127. 

L.  C,  Eeal  Property,  p.  760,  3rd  ed. ;  (g)  See   1  Eden,  212;    Williams  v. 

Davall  v.  New  Eiver  Co.,  3  De  G.  &  Lonsdale,    3   Y.    752,    4    B.    E.   149  ; 

Sm.  394  ;    Cox  v.  Parker,  22  B.  168.  Gallard    v.   Hawkins,   27    C.    D.   298. 

Cf.  Be  Lashinar,  (1891)  1  Ch.  258.  Intestates'  Estates  Act,  1884,  s.  4. 

(b)  Taylor  v.  Haygarth,  14  Si.  8  ;  (h)  The  King  v.  Coggan,  6  East, 
Walker  v.  Denne,  2  V.  Jim.  185 ;  431 ;  S.  C.  2  Smith,  417 ;  King  v. 
Cradock  v.  Owen,  2  Sm.  &  Gif.  241.  Wilson,  10  B.  &  C.  80. 

(c)  See  1  Eden,  210,  255.  (?)  See  A.-G.  v.  Hooker,  2  P.  W. 

(d)  1  Eden,  236.  340  ;  Urquhart  v.  King,  7  V.  218. 

(e)  See  Br.  Ab.,  tit.  "  FefE.  al  Us.,"  (k)  Middleton  v.  Spicer,  1  Bro.  Ch. ; 
34.  Cradock  v.   Owen,   2  Sm.  &  G.  241  ; 
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to  have  been  their  testator's  intention  to  exclude  them  from  the 
beneficial  interest  therein,  in  which  case  they  are  held  to  be  trustees 
for  the  person  or  persons  (if  any)  who  would  be  entitled  to  such 
estate  under  the  Statute  of  Distribution  if  the  testator  had  died 
intestate  "  (a). 

The  statute  1  Will.  4,  c.  40,  in  terms  appears  only  to  make  the 
executor  a  trustee  for  the  next  of  kin,  and  expressly  to  save  his  rights 
if  there  are  no  next  of  kin,  but  it  throws  on  the  executor  the  onus  of 
proof  that  the  testator  intended  something  more  than  a  trust,  and 
indeed  something  to  the  contrary,  and  that  the  testator  intended  the 
executor  to  take  beneficially  (6). 

The  statute  has  made  no  alteration  in  the  law  except  where 
deceased  has  left  no  next  of  kin  (c).  If  there  are  none,  and  no 
intention  to  exclude  the  executor  beneficially  is  shown  on  the  will  (d), 
he  will  be  entitled  as  against  the  Crown  (e).  Where  there  is  an 
express   bequest  of  residue  to  the   executor  the    statute    does  not 

apply  (/). 

The  Intestates'  Estates  Act,  1884  (g),  sect.  4,  provides  that  when  a 
person  dies  without  heir  and  intestate  as  to  any  real  estate,  legal  or 
equitable,  the  law  of  escheat  shall  apply  to  an  equitable  interest,  as 
if  it  were  a  legal  interest,  and  by  sect.  7,  intestacy  within  the  Act  is 
extended  to  a  devise  failing  as  to  any  beneficial  interest.  But  power 
is  given  to  Her  Majesty  to  waive  the  right  of  the  Crown  in 
certain  instances  (sect.  6). 

In  Attorney-General  v.  Anderson  (h)  a  testatrix  died  without  an 
heir,  having  devised  a  house  of  which  she  was  legally  seised  in  fee 
simple  to  her  executors,  upon  trust  for  sale  and  out  of  the  proceeds 

Russell  v.  Clewes,  2  Coll.  6-18  ;  Dacre  (d)  See  Onslow  v.  Wallis,  16  Si.  483  ; 

v.    Patrickson,    1    Dr.    &    Sm.     182 ;  Love  v.  Gaze,  8  B.  472. 

Kelford    v.   Blankley,  31    C.    D.    56;  (e)  See  Williams,  Executors  (1893), 

Chester  v.  C,  12  Eq.  444.     Williams,  p.   1344  (n.),  and  Russell  v.  Clewes,  2 

Executors  (1893),  p.  1342  (n).  Coll.    648;    Read  v.  Stedman,   26   B. 

(a)  Williams  v.  Arkle,  7  L.  R.  H.  L.  495  ;  Dacre  v.  Patrickson,  1  Dr.  &  Sm. 

606,  see  p.  629.     And  see  Stewart  v.  S. ,  182. 

15  C.    D.    539,    where    Jessel,   M.R.,  (/)  Williams  v.  Arkle,  supra.     See 

considers  the  effect  of  the  statute.  further  on  the  Act  Re  Reeves,  4  C.  D. 

(ft)  Williams  v.  Arkle,  7  L.  R.  H.  L.  841;     Clarke   v.   Hilton,   2   Eq.  810; 

606,  630.  Lely,  Statutes,  vol.  4,  "  Executors,"  p. 

(c)  Taylor  v.    Haygarth,   14  Si.   8;  18. 

Johnston  v.  Hamilton,  11  Jur.  777  ;  Be  (g)  47  &  48  Vict.  c.  71,  s.  4. 

Bacon's  Will,  31  CD.  p.  463  ;  Chester  (h)  (1896)  2  Ch.  596. 
v.  C,  12  Eq.  444. 

40   2 
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to  pay  her  debts,  funeral  expenses  and  legacies.  There  was  no  gift 
of  residue.  Held  that  the  balance  of  proceeds  of  sale  after  paying 
the  debts,  expenses,  and  legacies  did  not  belong  to  the  executors  for 
their  own  benefit,  but  escheated  to  the  Crown. 

As  aliens  could  not,  before  the  Naturalisation  Act,  1870  (a),  hold 
lands  as  against  the  Crown,  it  was  contended,  but  unsuccessfully,  that 
trustees  to  whom  lands  were  devised  in  trust  for  an  alien,  were 
entitled  to  hold  the  lands  discharged  from  the  trust.  See  Barrow 
v.  Wadkin  (b),  where  Romilly,  M.R.,  held  that  the  trust  ought  to  be 
executed  for  the  Crown  (c). 

An  alien,  although  he  could  not  hold  land,  was  entitled  to  the 
proceeds  of  lands  devised  to  trustees  to  sell  for  his  benefit  (d). 

These  questions  will  not  now  often  arise,  inasmuch  as  by  the 
Naturalisation  Act,  1870  (e),  (which  is  not,  however,  retrospective) 
aliens  may  take,  acquire,  hold,  and  dispose  of  property  of  every 
description  like  British-born  subjects. 

((f)  33  &  34  Vict.  c.  14.  79,   I  My.  &  C.  525. 

(b)  24  B.  1  ;  3  Jur.  (N.  S.)  679  ;  5  (e)  33  &  34  Vict.  c.  14,  Lely, 
W.  E.  695.  Statutes,    "Alien,"   7.     See   also   the 

(c)  See  also  Sharp  v.  St.  Sauveur.  Naturalization  Oaths  Act.  1n70,  The 
7  Ch.  343;  overruling  Bittson  v.  Naturalization  Act,  1872,  Lely,  Statutes 
Stordy,  3  Sm.  &  G.  230.  (1894),  "  Alien,"  pp.  7—16. 

(d)  Du  Hourmelin  v.  Sheldon,  1  B. 
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Liability  for  a  Co-Trustee. 
How  far  a  person  is  liable  for  the  acts  and  receipts  of  a  co-trustee. 

Upon  hearing  and  debating  of  the  matter,  as  well  on  the  15th  as 
the   18th   of  June  last,  the   Court  being  assisted  with   Mr.  Justice 
Button  and  Mr.  Justice  Jones,  upon  the  plaintiff's  bill  of  review,  for 
the 'reviewing  and  reversal  of  a  decree  made  in  a  cause,  wherein 
Richard  Mountford,  deceased,  executor  of  Thomas   Challoner,  was 
plaintiff,  against  the  now  plaintiff,  and  Thomas  Forster,  Esquire,  con- 
cerning the  sum   of  1,700?.,  raised  out  of  the  rents  and  profits  of 
certain  lands  and  tenements  in  Linsted,  Ardingley,  and  Worth,  in  the 
county  of  Sussex,  in  trust  for  the  said  Thomas  Challoner,  during  his 
minority,  and  which   the  now  plaintiff,  by  the  decree  of  this  Court, 
was  to  pay,  in  case  the  said  Forster  should  fail  to  pay  the  same. 
***** 
Argument  for  Plaintiff  (&).-That  the  plaintiff  was  decreed  to 
pay  1  700?.  as  raised   out  of  the  profits  of  the  infant  T.  Challoner's 
lands,  settled  upon  an  account  made  up  by  the  said  T.  Forster  with 
the  said  infant  after  he  came  of  age,  to  which  account  the  plaintiff 
was  neither  party  nor  privy,  nor  ever  consented,  nor  ought  to  be 
bound  thereby.     That  the  plaintiff  is  made  liable  to  the  payment  of 
all  the  profits  raised  out  of  the  said  infant's  estate,  whereas  he  never 
received  any  profits.     That  although  he  gave  some  acquittances,  yet 
the  same  were  only  for  the  three  first  half-years,  and  were  but  to 
balance  an  account,  the  moneys  disbursed  amounting  to  as  much  as 
the  receipts.     That  there  being  three  other  trustees  with  him  he 
ought  not  to  be  charged  with  more  than  he  himself  received,  especi- 

(«)  S.  C.  Cro.  Car.  312,  (&)  Abridged  from  the  report. 
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ally  as  the  other  parties  trustees  and  who  received  the  profits  were, 
or  were  reputed  to  be,  men  of  ability  and  responsible. 

That  it  appeared  by  the  confession  of  the  now  plaintiff,  and  by  his 
answer  to  the  former  bill,  and  by  the  acquittances  now  produced, 
that  the  now  plaintiff  joined  with  the  said  Thomas  Forster  in  giving 
acquittances  for  the  three  first  half-years'  rents ;  but  it  did  not 
appear  that  he  ever  received  any  after,  or  gave  any  more  acquit- 
tances ;  but  it  doth  appear  by  the  proofs,  that  the  said  Thomas 
Challoner  the  uncle,  who  had  the  assignment  from  Lovell,  did  receive 
the  rents  of  the  tenants,  and  paid  the  same  over  to  the  said  Thomas 
Forster ;  and  that,  when  the  infant  came  of  age,  he  called  the  same 
Thomas  Forster  and  Thomas  the  uncle  to  an  account ;  and  that  they 
did  account ;  and  that  the  said  Thomas  Forster  did  then  deliver  him 
a  book  of  account,  which  the  defendant  now  produced  in  Court ;  by 
which  it  did  appear  that  for  the  three  first  half-years  the  rents  were 
received  by  the  said  Thomas  the  uncle,  and  by  him  paid  to  the  now 
plaintiff  and  the  said  Thomas  Forster,  for  the  use  of  the  infant ;  but 
for  all  the  subsequent  time  the  same  were  received  by  the  said 
Thomas  Challoner  the  uncle,  and  by  him  paid  to  the  said  Thomas 
Forster  alone,  who  (as  was  not  now  denied)  was  at  the  time  of  such 
receipts  generally  taken  to  be  of  great  ability,  and  responsible,  as  it 
also  appeared  by  the  proofs  :  that  the  said  infant,  after  he  came  of 
age,  had  declared  the  said  Thomas  Forster  to  be  his  debtor,  and  did 
by  his  will,  read  in  Court,  give  the  said  sum  of  1,700Z.  to  the  said 
Mountford  as  a  debt  owing  by  the  said  Thomas  Forster  solely,  not 
mentioning  the  now  plaintiff.  Upon  all  which  this  Court  was  fully 
satisfied  that  the  now  plaintiff  received  no  penny  of  profits  after  the 
three  first  half-years;  but  whether  he  ought  to  be  charged  with  all 
that  the  said  Thomas  Forster  received,  being  a  co-trustee  with  him, 
in  respect  the  said  Thomas  Forster  is  now  declined  in  his  estate  (as 
is  conceived)  this  Court  somewhat  doubted. 

Whereupon  his  Lordship,  after  long  and  mature  deliberation  on 
the  case,  and  serious  advice  with  all  the  said  Judges,  did  this  day,  in 
open  Court,  declare  the  resolution  of  his  Lordship  and  the  said 
Judges  :  That  where  lands  or  leases  were  conveyed  to  two  or  more 
upon  trust,  and  one  of  them  receives  all,  or  the  most  part  of  the 
profits,  and  after  dieth  or  decayeth  in  his  estate,  his  co- trustees  shall 
not  be  charged,  or  be  compelled  in   this  Court  to  answer  for  the 


LIABILITY    FOR    ACTS    AND    RECEIPTS    OF    CO-TRUSTEE.       631 
Townley  v.  Sherborne, 
receipts  of  him  so  dying  or  decayed,  unless  some  purchase,  fraud,  or 
evil  dealing  appear  to  have  been  in  them  to  prejudice  their  trust ; 
for  they  being  by  law  joint  tenants  or  tenants  in  common,  every  one 
by  law  may  receive  either  all  or  as  much  of  the  profits  as  he  can 
come  by.     And,  it  being  the  case  of  most  men  in  these  days,  that 
their  personal  estates  do  not  suffice  to  pay  their  debts,  prefer  their 
children,  and  perform  their  wills,  they  are  enforced  to  trust  their 
friends  with  some   part   of  their  real   estate,  to  make  up  the  same, 
either  by  the  sale  or  perception  of  the  profits  ;  and  if  such  of  these 
friends,  who  carry  themselves  without  fraud,  should  be  chargeable 
out  of  their  own  estates  for  the  faults  and  deficiencies  of  their  co- 
trustees, who  were  not  nominated  by  them,  few  men  would  undertake 

any  such  trust. 

And  if  two  executors  be,  and  one  of  them  waste  all,  or  any  part  of 
the  estate,  the  devastavit  shall,  by  law,  charge  him  only,  and  not  his 
co-executor  ;  and,  in  that  case  equitas  sequitur  Legem,  there  having 
been  many  precedents  resolved  iu  this  Court,  that  one  executor  shall 
not  answer  nor  be  charged  for  the  act  or  default  of  his  companion. 

And  it  is  no  breach  of  trust  to  permit  one  of  the  trustees  to  receive 
all  or  the  most  part  of  the  profits,  it  falling  out  many  times  that 
some  of  the  trustees  live  far  from  the  lands,  and  are  put  in  trust 
out  of  other  respects  than  to  be  troubled  with  the  receipt  of  the 

profits  (a). 

But  his  Lordship  and  the  said  Judges  were  of  opinion,  that  if  two 
trustees  were,  and  one  of  them,  without  warrant  of  the  party  that 
trusteth  him,  or  of  a  Court  of  equity,  assigneth  his  estate,  and  the 
assignee  doth  receive  the  profits,  and  becometh  non-solvent,  he  that 
made  the  assignment  shall  answer  it  for  him,  but  the  other  original 
trustee  shall  answer  for  no  more  than  what  he  receiveth  himself, 
because  the  assign  cometh  not  in  by  him,  or  his  assent  or  appoint- 
ment. And  that  in  case,  if  the  original  trustee,  that  did  not  make 
the  assignment,  receive  the  whole  profits  and  become  non-solvent, 
neither  the  assignor  nor  the  assignee  shall  be  answerable  for  them. 

And  if  an  obligation  be  made  to  two  in  trust,  and  one  of  them 
release  the  whole  debt,  as  by  law  he  may,  this  shall  not  charge  his 
companion  for  any  part.     And  albeit,  in  all  presumption,  this  case 

(a)  See  Williams  v.  Nixon,  2  B.  472. 
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hath  often  happened,  yet  no  precedent  hath  been  produced  to  his 
Lordship  or  the  Judges,  that  in  any  such  case  the  co-trustee  hath 
been  charged  for  the  act  or  fault  of  his  companion.  And,  therefore, 
it  is  to  be  presumed  that  the  current  and  clear  opinion  hath  gone, 
that  he  is  not  to  be  charged  (it  having  not,  till  of  late,  been  brought 
in  question)  in  a  case  that,  by  all  likelihood,  hath  frequently 
happened. 

But  his  Lordship  and  the  said  Judges  did  resolve  that  if,  upon  the 
proofs  or  circumstances,  the  Court  be  satisfied  that  there  be  dolus 
malus,  or  any  evil  practice,  fraud,  or  ill  intent  in  him  that  permitted 
his  companion  to  receive  the  whole  profits,  he  may  be  charged, 
though  he  received  nothing. 

And  his  Lordship  and  the  said  Judges  did  declare,  that  in  this 
particular  case  they  did  not  find  any  material  proof  against  Mr. 
Townley,  to  make  his  case  worse  than  the  general  case  aforesaid,  but 
rather  better  (except  only  for  the  three  half-years'  rent,  which  he 
joined  in  acquittance  with  Mr.  Forster)  ;  for  the  receipt  of  the  profits 
alone  by  Mr.  Forster  is  no  breach  of  trust  in  Mr.  Townley  ;  and  Mr. 
Challoner,  when  he  came  of  full  age,  took  Mr.  Forster  for  his  debtor. 

And  therefore  it  was  ordered  and  decreed,  that  so  much  of  the  said 
decree  as  chargeth  Mr.  Townley  with  any  more  of  the  profits  than 
the  three  half-years,  for  which  he  joined  his  acquittance,  shall  be 
reversed  ;  but  as  for  those  three  half-years'  profits,  if  the  same  were 
not  disbursed  or  employed  for  the  use  of  Mr.  Challoner,  then  for  so 
much  thereof  as  hath  not  been  so  disbursed  or  employed,  the  said 
complainant  Mr.  Townley  ought  to  be  answerable,  and  the  defendant 
may  call  the  plaintiff  before  Mr.  Page,  one  of  the  Masters  of  this 
Court,  to  audit  the  account  touching  these  three  half-years,  if  any 
difference  be  thereabouts.  And  lastlv,  it  is  ordered  that  the  recoo-- 
nisances  given  on  the  plaintiff's  part,  to  perform  the  order  of  this 
Court,  be  discharged. 
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Liability  of  Trustee  for  the  Receipts  of  his  Co-trustee. 

A  trustee  charged,  though  he  did  not  receive  the  money,  where  he 
joined  in  the  receipt  :  the  sale  unnecessary ;  and  permitted  his 
co-trustee  to  keep  and  deal  with  the  money  contrary  to  the  trust. 

But  not  charged  in  respect  of  the  interest  of  one  of  the  cestuis  que 
trust,  having  notice  of  the  breach  of  trust,  and  acquiescing. 

Distinction  between  trustees  and  executors,  in  favour  of  the  former, 
where  one  who  has  not  received  the  money  has  joined  in  the  receipt 
approved. 

By  the  decree  in  this  cause,  an  account  was  directed  of  the  money 
arising  by  sale  of  part  of  the  testator's  estates,  come  to  the  hands  of 
Henry  Mooring,  John  Fielder,  and  John  Sparrow,  the  trustees,  or 
their  executors,  &c.  ;  and  an  inquiry,  in  what  manner  the  purchase- 
money  was  paid,  the  receipt  signed,  and  in  what  manner  and  by 
whom  the  interest  was  paid  during  the  lives  of  Mooring  and  Fielder, 
and  in  whose  hands  the  principal  remained. 

The  Master's  report  stated  the  will  of  John  Taylor,  devising  and 
bequeathing  to  his  executors,  Sparrow,  Mooring,  and  Fielder,  their 
heirs,  executors,  &c,  all  his  freehold  and  leasehold  estates,  upon  trust 
to  pay  the  rents  and  profits  to  the  testator's  niece,  Elizabeth 
Sparrow,  while  unmarried,  and  after  her  marriage,  upon  trust  for  her, 
her  heirs,  executors,  &c. ;  and  he  gave  full  power  to  his  said  trustees 
and  executors,  and  the  survivors,  &c,  to  sell  and  dispose  of  all  or  any 
part  of  the  said  estates ;  and  directed  the  moneys  arising  from  such 
sale  or  sales  to  be  put  out  by  his  said  trustees,  or  the  survivors,  &c, 
upon  government  or  real  security;  and  such  moneys  and  the  interest, 
and  proceeds  thereof,  in  the  meantime,  to  be  applied  upon  the  trusts 
before  directed  as  to  the  estates,  and  the  rents,  &c. ;  and  he  declared 
that  the  trustees,  and  the  survivor,  &c,  should  have  full  power  and 
authority  to  make  such  settlement  of  all  or  such  of  the  estates  as 
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should  !)'•  unsold,  and  the  money  produced  by  the  sale,  as  the  said 
trustees  should  judge  tit,  on  the  marriage  of  Elizabeth  Sparrow,  to 
the  use  of  her  and  her  issue,  and  under  such  restrictions  as  his  said. 
trustees,  or  the  survivors  of  them,  should  think  fit  and  proper;  and 
he  directed,  that  his  said  trustees  and  executors  should  not  be 
answerable  or  accountable  for  any  loss  which  might  happen  of  all  or 
any  part  of  his  real  and  personal  estate,  so  as  such  loss  be  not  through 
their  wilful  ueglecl  or  default;  and  that  one  of  them  should  not  be 
answerable  for  the  others  or  other  of  them,  or  for  the  acts,  receipts, 
payments,  or  defaults  of  the  other  or  others  of  them,  but  each  of 
them  for  himself  and  for  his  own  acts,  receipts,  and  defaults  only. 

The  reporl  also  stated  the  marriage  of  Elizabeth  Sparrow  with 
Thomas  Brice,  the  plaintiff,  in  1783,  upon  which  occasion  a  settle- 
1 1 1< -ill  was  made  to  the  separate  use  of  Mrs.  Brice  for  life,  with 
remainders  to  her  husband  surviving  her,  for  his  life,  and  to  the  issue. 
She  died  leaving  no  issue  in  September,  1784.  That  settlement 
also  contained  a  power,  similar  to  that  in  the  will,  to  the  trustees  to 
soil,  with  the  consent  of  Mrs.  Brice,  if  living,  the  receipt  of  the 
trustees  or  the  survivor  to  be  a  discharge  to  the  purchaser,  and  forth- 
with, :m<l  with  all  convenient  speed,  to  invest  the  money  in  their 
names,  upon  government  or  real  securities,  &c. ;  with  a  declaration, 
that  the  trustors,  their  heirs,  &c,  should  uot  be  chargeable  with,  or 
accountable  lor,  any  more  of  the  said  trust  moneys  and  premises,  than 
lie  or  they  should  actually  receive,  nor  with  or  for  any  loss  which 
should  happen,  of  the  same  moneys  and  premises,  or  any  part  thereof, 
so  as  such  loss  happened  without  his  or  their  wilful  default ;  nor  the 
one  for  the  other  ot  them,  but  each  of  them  only  for  his  own  acts? 
deeds,  receipts,  disbursements,  and  defaults. 

The  report  further  stated  that,  by  indentures  dated  the  27th  of 
November,  1784,  it  was  witnessed,  that  Mooring  and  Fielder,  in 
consideration  of  the  sum  of  1,260£.  to  them  paid  (with  the  approbation 
of  Thomas  Brice)  by  Robert  Lillington,  conveyed  part  of  the  freehold 
estate  to  him  and  his  heirs;  for  which  sum  of  1,2601.,  the  said 
consideration-money,  Mooring  and  Fielder  respectively  signed  a 
receipt  on  the  back  ot'  the  deed.  No  part  of  that  sum  was  laid  out; 
but  some  money,  by  way  of  interest  on  part  of  it,  was  paid  by  Fielder 
to  Brice.  Fielder  died  insolvent,  in  April,  1794,  and  Mooring  died  in 
October  following. 
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The  Master  certified,  that,  though  the  evidence  appeared  exceed- 
ingly contradictory,  yet,  as  the  receipt  for  the  1,260k,  the  considera- 
tion-money, written  on  the  back  of  the  conveyance,  was  signed  both 
by  Mooring  and  Fielder,  and  witnessed  by  four  witnesses  as  to  the 
signatures  by  them,  it  must  be  presumed  that  they  received  such 
consideration- money  ;  therefore  the  defendant  Stokes,  as  executor  of 
Mooring,  and    Braxton,  the  surviving  administrator  with  the    will 
annexed  of  Fielder,  ought  to  be  charged  with  the  consideration-money 

and  interest. 

Exceptions  were  taken  by  the  defendant  Stokes  to  the  Master's 
report,  for  charging  the  defendant,  as  executor  of  Mooring  with  the 
sum  of  1,260£.,  as  having  been  received  by  him  with  Fielder,  and 

interest. 

The  examination  of  the  plaintiff  Brice  stated,  that  he  was  ignorant 
of  the  treaty  for  the  sale,  except  that,  for  the  purchaser's  satisfaction 
he  joined  in  the  conveyance.  Mooring  resided  at  Christchurch, 
twelve  miles  from  Lymington,  where  the  plaintiff  and  Fielder  resided, 
the  latter  being  an  attorney.  The  plaintiff  never  received  any  money 
from  Mooring,  but  received  various  sums  from  Fielder,  by  way  of 
interest  for  part  of  the  trust  estate.  On  account  of  Mooring's 
residence  at  a  distance,  the  plaintiff  never  applied  to  him  for  any 
interest  during  the  life  of  Fielder,  but  always  applied  to  Fielder,  who 

lived  near  him. 

The  evidence  as  to  the  fact  of  the  payment  was  contradictory. 
Mooring's  widow  stated,  that  she  was  present  at  the  execution  of  the 
conveyance,  but  did  not  see  the  money  paid  to  any  one.  Fielder  told 
Moorin-  it  was  necessary  for  him  to  execute  the  conveyance  and  sign 
the  receipt,  to  which  Mooring  objected,  alleging,  that  Fielder  never 
consulted  him  in  the  management  of  the  trust :  but  Fielder  pressed 
him  saying,  it  was  only  matter  of  form,  for  he  should  receive 
the' purchase-money,  and  place  it  in  the  stocks  for  the  benefit 
of  the    children  ;    and   at    length    Mooring,  after  much  hesitation, 

GXGClltGQ. 

*  There  was  also  evidence,  that,  among  Mooring's  papers  was  found 
an  account,  in  the  handwriting  of  Fielder,  showing  that  the  whole 
of  the  money  was  received  by  Fielder,  and  the  greater  part  invested 
in  securities;  and  that,  by  an  account  discovered  among  Fielders 
papers,  it  appeared  that  he  received  the  money,  deducted  400J.  for 


636  TRUSTEES. 


Brice  v.  Stokes. 


legacies,  retaining   the    S60L,   for   which   he   paid    interest    to    the 
plaintiff. 

Mr.  Romilly  and  Mr.  Hart,  in  support  of  the  exceptions  *  *  * 
It  was  indispensably  necessary  for  the  trustee  to  join  for  conformity. 
The  distinction  between  the  cases  of  an  executor  and  a  trustee, 
though  much  discussed  has  never  been  overruled.  As  it  is  not 
necessary  for  the  executor  to  join,  his  act  in  joining  makes  him  liable  ; 
but  as  it  is  necessary  for  a  trustee  to  join,  the  mere  circumstance  that 
he  joins  in  the  receipt,  in  order  to  make  a  title,  is  not  sufficient  to 
charge  him,  unless  you  go  farther,  and  show  that  he  actually  received 
the  money. 

Mr.  Richards  and  Mr.  Bell,  for  the  report. — This  is  not  the 
ordinary  case,  but  the  case  of  a  trustee  voluntarily  joining  in  this 
sale,  for  the  mere  purpose  of  converting  real  estate  into  personal,  the 
personal  estate  being  equal  to  all  the  charges,  and  no  purpose  to  be 
answered.  *  *  *  There  is  no  evidence  that  can  weigh  against  the 
signature  of  the  receipt.  The  paper  writing  by  Fielder  charges  him, 
admitting  that  he  received  the  money;  but  it  does  not  discharge 
Mooring.  To  counteract  the  evidence  from  the  receipt,  he  must 
produce  the  most  satisfactory  evidence  that  he  joined  for  conformity 
only,  and  is,  therefore,   within  the  indulgence  allowed  to  trustees. 


Lord  Chancellor  Eldon. — It  does  not  appear  for  what  purpose 
this  sale  was  made,  except  for  the  mere  purpose  of  converting  real 
estate  into  personal.  If  the  sale  was  made  for  a  purpose  not 
authorised  by  the  settlement,  Brice,  the  husband,  being  an  executing 
party,  could  not  complain  of  that  sale.  The  money  must,  upon  this 
evidence,  be  taken  to  have  been  paid  to  Fielder. 

At  law,  where  trustees  join  in  a  receipt,  prima  facie,  all  are  to 
be  considered  as  having  received  the  money.  But  it  is  competent 
to  a  trustee,  and  if  he  means  to  exonerate  himself  from  that 
inference,  it  is  necessary  for  him  to  shoiv  that  the  money  acknow- 
ledged to  have  been  received  by  all  was  in  fact  received  by  one,  and 
the  other  joined  only  for  conformity. 

In  the  case  of  executors,  it  has  been  said,  and  well  said,  to  be 
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otherwise  (a).     An  executor,  as  it  is  not  necessary  for  him  to  join, 
interfering  in  the  transaction  unnecessarily,  the  inference  is  just 
the  other  way;  he  is  to  be  considered  as  assuming  a  power  over 
the  fund,  and  therefore  answerable  for  the  application,  as  far  as  it 
is  connected  with  the  particular  transaction  in  which  he  joins. 
Upon  considering  the  cases  paring  down  the  rule  of  late,  I  repeat 
what  I  have  said  upon  a  former  occasion  (6),  that  it  is  much  safer  for 
executors  to  abide  by  a  general  rule  of  that  sort  than  to  lay  down  a 
rule  trying  the  application  of  it  by  looking  to  particular  circum- 
stances in  particular  cases,  which  will  raise  very  different  inferences 
in  different  minds. 

In  this  case  it  was  absolutely  necessary  that  all  the  trustees  should 
join  in  the  receipt;  for  the  law  empowering  the  sale  is  the  settle- 
ment   which,  in   principle  and  terms,    requires    that  the  purchaser 
should  not  be  discharged  but  upon  the  joint  receipt  of  all.     The 
money  was  not,  in   a  strict   sense,  received   by  both    trustees;  for 
the  weight  of  evidence  is,  that  Mooring  let  Fielder,  a  professional 
man    circumvent   him  a  little   in   taking   into  his    own   hands  the 
money,  probably  upon   some  confidence  that  he  would  lay  it  out 
either  in  the  funds,  or  such  other  security  as  it  might  be  invested  in, 
consistently  with  the  settlement,  viz.,  a  good  real  security.     It  is  a 
clear    fact   now,   that  it  remained  with   Fielder  until   his  death  m 

1794'  ,       ,      u 

Two  questions  arise  :  1st,  whether  Brice  the  husband  can  com- 
plain with  respect  to  his  interest  in  the  produce  of  this  sale  as 
against  Mooring  ?     2udly,  whether  those  who  are  to  take  after  him 

can  complain  ? 

It  is  clear,  upon  settled  cases,  that,  if  there  are  two  trustees,  and  a 
transaction  takes  place,  in  which  the  fund  is  taken  out  of  the  state 
in  which  it  ought  to  have  remained,  and  is  not  placed  m  the  state 
in  which  it  ought  to  be,  but  is  kept  in  hands  that  ought  not  to 
retain  it  if  any  particular  cestui  que  trust  has  acted  in  authorising 
that  as  much  as  the  trustee  who  has  not  the  money  in  his  hands, 
and  continues  to  permit  it  to  be  so  treated  in  a  question  between 
that  cestui  que  trust  and  that  trustee,  the  latter  cannot  be  called 

(«)  Chambers  v.  Minchin,  7  V.  198,       11  V.  252,   16  V.  477.  8   E.  B.  138; 
1 ,>  .  Langford  v.  Gascoyne,  11  V.  333,  b  R. 

D   XV«    Xv«    111* 

(b)  See  Shipbrook  v.  Hinchinbrook,        B.170. 
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upon  by  the  former.  There  is  very  satisfactory  evidence  that  Brice 
must  be  considered  as  having  for  ten  years  permitted  this  money 
to  remain  with  Fielder  alone,  and  therefore  cannot  complain,  as 
against  Mooring,  that  it  was  not  laid  out  by  Fielder  with  Mooring. 
Upon  the  evidence,  Brice  received  the  interest  from  Fielder  alone, 
having  no  communication  with  Mooring  until  shortly  before  or 
after  the  death  of  Fielder,  and  made  no  demand  upon  Mooring. 
He  ought  to  be  taken  upon  the  account  to  know,  that,  as  late  as 
1786,  this  was  cash  in  the  hands  of  Fielder,  charged  in  account  as 
one  of  the  executors  having  that  money.  There  is  not  one  item  in 
respect  of  which  he  debits  himself,  that  does  not  expressly  name  the 
security  upon  which  the  money  was  out,  except  the  sum  of  H(jOl. ; 
and  then  it  is  no  longer  interest  at  41.  per  cent,  but  51.  per  cent., 
charging  himself  with  a  larger  interest,  after  he  received  it,  than  he 
gave  credit  for  before  he  received  it.  Afterwards,  from  1787,  he 
proceeds  dealing  with  Fielder  only,  receiving  the  interest  of  that 
particular  sum  until  1794.  The  result  of  the  evidence  is,  that,  with 
Brice's  permission,  this  money  was  suffered  to  remain  with  Fielder 
upon  his  personal  security  :  that  if  Mooring  knew  as  much  as  Brice, 
so  Brice  knew  as  much  as  Mooring,  and  cannot  complain  that  this 
was  a  misapplication,  permitting  it  with  respect  to  his  own  interest. 

Mooring  also  placed  so  much  confidence  in  Fielder,  that  though 
the  money  got  into  the  hands  of  Fielder  alone,  it  is  very  difficult  to 
say,  as  against  those  who  come  after  Brice,  that  Mooring  is  not  to 
be  answerable.  This  is  a  sale  under  a  power,  but  without  necessity. 
This  is  an  act  that  never  could  have  been  done  by  the  mere 
exercise  of  the  judgment  of  one  of  the  trustees,  enabling  him  to 
determine  that  it  was  necessary.  There  was  no  necessity  in  respect 
of  which  the  other  should  join.  But,  though  a  trustee  is  safe,  if  he 
does  no  more  than  authorise  the  receipt  and  retainer  of  the  money, 
as  far  as  the  act  is  within  the  due  execution  of  the  power,  yet,  if  it  is 
proved  that  a  trustee,  under  a  duty  to  say  his  co-trustee  shall  not 
retain  the  money  beyond  the  time  during  wrhich  the  transaction 
requires  retainer,  and  says,  with  his  knowledge,  and  therefore  with 
his  consent,  the  co-trustee  has  not  laid  it  out  according  to  the  trust, 
but  has  kept  it,  or  lent  it,  in  opposition  to  the  trust,  and  the  other 
trustee  permits  that,  for  ten  years  together,  the  question  turns  upon 
this:  not  whether  the  receipt  of  the  money  was  right,  but  whether 


LIABILITY  FOE  ACTS  AND  RECEIPTS  OF  CO-TRUSTEE.  639 
Briee  v.  Stokes, 
the  use  of  it,  subsequent  to  that  receipt,  was  right,  after  the 
knowledge  of  the  trustee  that  it  had  got  into  a  course  of  abuse.  Of 
that,  it  seems,  Mooring  was  distinctly  informed,  the  paper  connected 
with  the  marriage  settlement  stating  upon  the  face  of  it  a  breach  of 
trust.  Though  not  very  intelligible,  it  shows  that  an  account  of  the 
securities  taken  by  Fielder  for  1,2607.  was  put  into  the  hands  of 
Mooring.  That  gave  him  information  that  Fielder  was  lendino-  some 
of  the  money  upon  notes,  some  upon  bonds  ;  and,  as  soon  as  a  trustee 
is  fixed  with  knowledge  that  his  co-trustee  is  misapplying  the 
money,  a  duty  is  imposed  upon  him  to  bring  it  back  into  the  joint 
custody  of  those  who  ought  to  take  better  care  of  it. 

The  conclusion  is,  that  Brice  cannot  call  upon  Mooring  as  to  the 
interest ;  but  as  to  the  principal,  Mooring  is  answerable,  but  he  is  not 
to  be  charged  with  more  than  was  actually  misapplied  (a). 
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1.  General  Rules  as  to  Duties  of  Trustees. 

The  confidence  reposed  in  a  trustee  is  of  a  strictly  personal 
character,  and  the  duties  connected  with  the  trust  must,  subject  as 
hereinafter  appears,  be  performed  by  him  personally  (b).  A  trustee 
"  is  bound  to  give  his  beneficiaries  the  benefit  of  his  mind  upon  every 

(a)  See  Shipbrook  v.  Hinchinbrook,       B.  E.  170. 
11  V.  252  ;  16  V.  477,  8  E.  E,  138.  and  (&)  Godefroi,  Trusts,  (1891)  233. 

Dangford  v.  Gascoyne,   11  V.  333;  8 
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matter  as  it  comes  up  concerning  the  trust  estate  (a).  It"  lie  allows 
his  co-trustees  or  others  to  act  for  hi  in,  or  if  he  appoints  his  co- 
trustees or  others  to  act  for  him,  and  by  or  through  their  acts  or 
defaults  any  loss  arises  to  the  trust  estate,  then  he  will  incur  liability, 
unless  he  can  show  that  he  has  acted  within  the  modifications  and 
limitations  adopted  by  the  Courts  (b),  or  that  his  case  is  within  the 
statutes  herein  referred  to  (c),  which  contain  important  provisions 
for  the  relief  of  trustees. 

A  trustee  must  in  all  cases  in  the  management  of  the  trust  affairs 
take  at  least  such  precautions  as  a  prudent  man  of  business  would 
take  in  managing  his  own  affairs. 

As  to  the  genei-al  management  of  trust  affairs,  Lord  Blackburn 
in  Speight  v.  Gaunt  (d),  says  that  "the  authorities  cited  by  the 
M.  R.  (e)  I  think  show  that  as  a  general  rule  a  trustee  sufficiently 
discharges  his  duty  if  he  takes,  in  managing  trust  affairs,  all  those 
precautions  which  an  ordinary  prudent  man  of  business  would  take 
in  managing  his  own.  ' 

Lord  Herschell  lays  down  the  same  principle  in  Rae  v.  Meek  (/), 
saying  he  thinks  this  established  by  the  cases  of  Knox  v.  Mac- 
kinnon  (g)  and  WhiteUy  \.  Learoyd  (h). 

Lindley,  J.,  in  Whiteley  v.  Learoyd  (i),  defines  the  duty  a  little 
more  strictly.  He  says  :  "  The  duty  of  a  tiustee  is  not  to  take  such 
care  only  as  a  prudent  man  would  take  if  he  had  himself  only  to 
consider  ;  the  duty  rather  is  to  take  such  care  as  an  ordinary  prudent 
man  would  take  if  he  were  minded  to  make  an  in  vestment  for  the 
benefit  of  other  people  for  whom  he  felt  morally  bound  to  provide." 

And  the  trust  business  must  be  conducted  in  accordance  with  the 
terms  of  the  trust(/.;).  "  His  (the  trustee's)  discretion  is  never  an  absolute 
one ;  it  is  always  limited  by  the  duty,  the  dominant  duty,  the  guiding 
duty,  of  recovering,  securing,  and  applying  the  trust  fund.     And  no 

(a)  Birrell  on  Trustees,  p.  176.  (e)  These  are  Ex  p.  Belchier.  Amb. 

(b)  See  judgment,  Jessel,  M.E.,  218;  Bacon  v.  B.,  5  V.  331  ;  Joy 
Speight  i'.  Gaunt,  infra,  adopted  Be  r.  Campbell,  1  Sch.  &  L.  328,  341  ; 
Brogden,  38  0.  D.  p.  555.  Clough  v.  Bond,  3  My.  &  C.  490—491. 

(c)  The  Trustee  Act,  1888,   51  &  52  (/)  14  App.  Cas.  p.  569. 
Vict.  c.   59,   ss.    1   &  8  ;  The  Trustee  (g)  13  App.  Cas.  753. 
Act,   1893,  56  &  57  Vict,  c.  53  ;  The  (h)  33  C.  D.  355. 
Trustee  Act,   1893,  Amendment  Act,  (i)  Supra. 

1S94,    57   Vict.    c.    10;    The   Judicial  (k)  Per  North,  J.,  in  Be  Brogden,  38 

Trustees  Act,  1896,  59  &  60  Vict.  c.  C.  D.   546,  554,  where  the  cases  are 

35,  s.  3,  p.  670,  infra.  considered. 

(d)  9  App.  Cas.  1—19. 
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trustee  can  claim  any  right  of  discretion  which  does  not  agree  with 
that  paramount  obligation"  (a). 

North,  J.,  in  lie  Brogden  (6),  put  the  case  of  a  trustee  "  invest- 
ing in  securities  unauthorised  by  the  trust,"  which  would  clearly  not 
be  excused  by  the  rule,  see  infra,  p.  652.  He  then  proceeds,  "A 
trustee  who  neglects  to  call  in  a  sum  of  money  which  ought  to  be 
called  in  at  once,  under  the  terms  of  the  trust,  will  be  liable  for  any 
loss  which  may  arise  from  his  omitting  to  do  so,  however  safe  and 
prudent  it  might  have  been  to  have  such  money  outstanding  if  it 
had  been  his  own."  With  regard  to  this,  other  cases  take  a  dis- 
tinction between  investing  in  and  retaining  an  unauthorised  security 
and  treat  the  limitation  of  discretion  as  not  an  absolute  prohibition 
in  the  case  of  retaining  (c). 

Delegation  of  Trusts  (see  «  Custody,"  &c,  infra,  p.  660).— 1.  As  a 
general  rule,  a  trustee  may  not  delegate  his  trust,  unless  there  is  a 
moral  necessity,  arising  from  the  usages  of  mankind,  to  employ  an 
agent.  This  exception  includes  what  is  usual  in  the  regular  coarse 
of  business  in  administering  the  property  (d). 

2.  But  even  if  delegation  be  lawful,  and  there  is  unreasonable 
delay  in  requiring  an  account  from  the  co-trustee,  co-executor,  or 
ao-ent  to  whom  the  trust  is  delegated,  liability  will  then  arise. 
°3  To  authorise  delegation  to  an  agent,  a  proper  selection  must  be 
made  ■  e.g.,  trustees  must  not  employ  a  professional  man  to  do  work 
for  which  his  professional  practice  does  not  qualify  him,  for  instance, 
a  solicitor  must  not  be  employed  to  select  a  valuer  (e). 

Delegation  of  trusts  as  here  used  includes  not  only  the  entrusting 
of  property  to  another,  but  also  the  case  of  a  trustee  acting  on  the 
opinion  of  another  without  exercising  his  own  judgment  (/). 

In  Speight  v.  Gaunt  (g),  a  broker,  employed  by  a  trustee  to  buy  secu- 
rities of  municipal  corporations,  gave  the  trustee  a  bought  note  which 

(a)  Fry    LJ„    Re  Brogden,   38   C.  470;  Be  Weall,  infra,  p.  661. 

D(   p    M6       A!  to  the  Lit  of  dis-  (e)  Fry  v.  Tapson,   28  CD.  268  ; 

cretion  in  executors  see  Hiddingh  ..  Be  Weall,  42  0.  D.   674  ;    Jobaon  ,. 

De   Yihiers   Denvssen,   12   APP.  Ca,  Palmer,  (1893    1  Oh.  71  ;  Whateley  ». 

624   p.  653,  infra:  Learoyd,   12  App.  Cas.  727,  infra,  pp. 

S^C-Too*.  „  66(})68Cf.  Wynne  *  Tempest,  13 
CWr2^^  218;  TT^CRD36?37,9Ap,Oa8.l,and 
Speight   ,.   Gaunt,  9  App.  Cas.   1-19,       see  (1894)  1  Oh.  470. 


infra;    Be   Gasquoine,    (1894)    1    Ch 
W.   &   T. — VOL.   II 
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purported  to  bo  subject  to  the  rules  of  the  London  Stock  Exchange, 
and  obtained  on  Feb.  24  the  purchase  money  from  the  trustee,  on 
the  representation  that  it  was  payable  on  the  next  day  (Feb.  25), 
which  was  settling  day  on  the  London  Stock  Exchange.  The  broker 
never  purchased  the  securities,tnisappropriated  the  money,  and  became 
insolvent  on  the  28th  or  29th  of  March.  There  was  some  evidence 
that  the  form  of  the  note  would  have  suggested  suspicion  to  experts, 
but  it  was  held  not  sufficient  to  cause  suspicion  in  an  ordinary  man  of 
business  ;  there  was  also  evidence  to  show  that  some  of  the  securities 
were  only  to  be  obtained  from  the  corporations  direct  (a). 

Selborne,  G,  in  the  same  case,  after  referring  to  the  statutory 
indemnity  in  Lord  Cranworth's  Act,  proceeds,  "  Neither  the  statute, 
however,  nor  the  doctrine  of  Ex  p.  Belchier  (b),  authorises  a  trustee  to 
delegate  at  his  own  mere  will  and  pleasure  the  execution  of  his  trust, 
and  the  care  and  custody  of  the  trust  moneys,  to  strangers  in  any  case  in 
which  (to  use  Lord  Hardwickes  words)  there  is  no  "  moral  necessity 
from  the  usage  of  mankind"  for  the  employment  of  such  an  agency. 
The  cases  of  Rowland  v.  Wifk&rden  (c),  Floyer  v.  Bostoch  (d),  and 
many  others,  show  that  trustees,  bound  to  invest  trust  moneys  in 
authorised  securities,  are  prim^  facie  answerable  for  the  proper  care 
and  custody  of  such  trust  moneys  until  they  are  actually  so  invested, 
and  will  not  be  exonerated  from  liability  if  in  the  meantime  they 
leave  them  in  the  other  hands,  though  the  hands  of  professional 
advisers  or  agents,  to  whose  assistance  for  many  purposes  connected 
with  the  trust  they  may  properly  have  recourse. 

Selborne,  C,  subsequently  deals  with  the  question  of  delay,  namely 
whether  the  trustee  was  liable  for  his  omission  to  take  any  active 
measure  between  the  24th  of  February  and  the  28th  or  29th  of  March 
to  obtain  from  Cooke  (the  broker)  the  transfers  or  documents  of  title 
which  he  ought  to  have  received.  He  does  not  decide  that  there 
was  not  undue  delay  involving  wilful  default,  but  rests  his  judgment 
on  the  ground  that  Cooke  was  during  the  whole  of  that  interval  irre- 
trievably insolvent,  so  that  nothing  could  by  any  diligence  have  been 
recovered  from  him.  This  is  going  on  the  principle  hereinafter 
noticed  of  other  cases,  that  a  trustee  is  not  to  be  held  liable  for  want 
of  diligence  if  the  diligence  would  have  done  no  good  (e). 

There  is  another  very  important  point  in  Lord  Selborne' 's  judgment. 

(a)  See  supra;  the  trustee  was  held  (6)  Amb.  218. 

not  to  be  liable  by  Selborne,  C,  and  (c)  3  Mac.  &  G.  5G8,  574. 

Blackburn,  affirming  the  C.  A.,  dubi-  (d)  35  B.  603,  606. 

tante  Lord  Watson.  (e)  See  iZeBrogden,  38  C.  D.,  p.  557. 
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He  expressed  the  opinion  (p.  11)  that  "  the  case  was  different  from 
what  it  could  have  been  if  Cooke  (the  trustee)  had  entered  into  con- 
tracts with  the  several  corporations  for  direct  loans  to  them  by  the 
respondent,  and  had  reported  to  the  respondent  that  he  had  done  so. 
The  agency  of  a  broker,  as  such,  is  not  required  to  enter  into  a  contract 
of  that  kind."  *  *  *  "  There  would  be  no  moral  necessity,  or  suffi- 
cient practical  reason,  from  the  usage  of  mankind  or  otherwise,  for 
the  payment  of  the  money  to  the  agents."  *  *  *  "I  think  it 
right  not  to  withhold  the  expression  of  my  opinion,  that  such  a  case 
would  fall  within  the  principle  of  Rowland  v.  Witherden  (a),  and 
Floyer  v.  Bostock  (b),  rather  than  that  of  Ex  parte  Belchier  (c).  On 
this  subject  I  find  myself  in  agreement  with  Bowen,  L.J.,  nor  do  I 
infer  from  the  judgments  of  Lindley,  L.J.,  and  Sir  George  Jessel  that 
either  of  them  thought  otherwise." 

In  Re  Gasquoine  (d),  two  executors,  bond  fide  and  without  cause 
for  suspicion,  and  in  accordance  with  the  usual  course  of  business, 
and  in  order  to  realise  the  estate,  entrusted  to  a  third  executor,  who 
was  a  stockbroker,  in  that  character  certain  registered  bonds  for 
sale  ;  they  also  enabled  him  to  unregister  the  bonds  so  as  to  be 
in  his  absolute  control.  The  unregistering  of  such  bonds  was  in 
accordance  with  the  usual  practice,  but  another  mode  of  realisation 
might  have  been  adopted  which  would  have  been  safer.  The  co- 
executors  did  not  require  an  account  from  time  to  time,  but  the 
stockbroker  co-executor  from  time  to  time  paid  monies  into  the 
joint  account  as  proceeds  of  sale,  and  they  had  consequently  no 
suspicion.  It  was  held  by  the  C.  A.  that  the  co-executors  were  not 
liable  on  either  of  the  grounds  for  the  default  of  the  stockbroker 
co-executor  in  misappropriating  part  of  the  proceeds  of  sale. 

Lindley,  L.J.,  in  delivering  judgment,  said  :  "  I  take  the  statement 
of  the  law  from  the  case  of  Clough  v.  Bond  (e),  where  all  the  prin- 
cipal authorities  are  collected  and  dealt  with,  and  are  also  referred 
to  in  Williams  on  Executors  (/).  Lord  Cottenham,  in  that  case  (at 
p.  496)  says :  '  It  will  be  found  to  be  the  result  of  all  the  best  autho- 
rities upon  the  subject  that,  although  a  personal  representative, 
acting  strictly  within  the  line  of  his  duty,  and  exercising  reasonable 
care  and  diligence,  will  not  be  responsible  for  the  failure  or  deprecia- 
tion of  the  fund  in  which  any  part  of  the  estate  may  be  invested,  or 
for   the   insolvency   or   misconduct   of  any   person   who    may  have 

(a)  3  Mac.  &  G.  568.  {d)  (1894)  I  Ch.  470. 

(6)  35  B.  603.  (e)  3  My.  &  0.  490. 

(c)  Amb.  218.  (/)  9tb  edit.,  vol.  2,  p.  1709. 
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possessed  it  ;  yet  if  that  line  of  duty  be  not  strictly  pursued,  and  any 
part  of  the  property  be  invested  by  such  personal  representative  in 
funds  or  upon  securities  not  authorised,  or  be  put  within  the  control 
of  persons  who  ought  not  to  be  intrusted  with  it,  and  a  loss  be 
thereby  eventually  sustained,  such  personal  representative  will  be 
liable  to  make  it  good,  however  unexpected  the  result,  however  little 
likely  to  arise  from  the  course  adopted,  and  however  free  such  con- 
duct may  have  been  from  any  improper  motive.  *  *  Thus 
if  he  omit  to  sell  property  when  it  ought  to  be  sold,  and  it  be 
afterwards  lost  without  any  fault  of  his,  he  is  liable  (a) ;  or  if  he 
leave  money  due  upon  personal  security  which,  though  good  at  the 
time,  afterwards  fails  (b).  And  the  case  is  stronger  if  he  be  himself 
the  author  of  the  improper  investment,  as  upon  personal  security  or 
an  unauthorised  fund.  Thus  he  is  not  liable  upon  a  proper  invest- 
ment in  the  Three  per  Cents,  for  loss  occasioned  by  the  fluctuations 
of  that  fund  (c),  but  he  is  for  the  fluctuations  of  any  unauthorised 
fund  (d).  So  when  the  loss  arises  from  the  dishonesty  or  failure  of 
any  one  to  whom  the  possession  of  part  of  the  estate  has  been 
entrusted.  Necessity,  which  includes  the  regular  course  of  business 
in  administering  the  property,  will  in  equity  exonerate  the  personal 
representative.  But  if,  without  such  necessity,  he  be  instrumental  in 
giving  to  the  person  failing  possession  of  any  part  of  the  property  he 
will  be  liable,  although  the  person  possessing  it  be  a  co-executor  or 
co-administrator"  (e). 

On  the  question  of  delay,  Lindley,  L.J.,  said,  "But  considering 
that  James  was  a  person  trusted  by  the  testator,  and  whom  they  had 
as  I  have  already  said,  no  reason  to  suspect,  and  that  the  whole  of 
these  transactions  took  place  well  within  a  twelvemonth  after  the 
testator's  death,  I  do  not  think  they  were  guilty  of  any  such 
negligence  as  can  make  them  liable  for  the  loss." 

Kay,  L.J.,  in  delivering  judgment  in  the  same  case,  said  :  "As  to 
what  is  'necessary'  or  'unnecessary,'  I  find  in  Clough  v.  Bond 
(supra)  the  following  passage  in  the  judgment  of  Lord  Cottenham, 

(a)  Phillips  v.  Phillips,  Freem.  Ch.  see  p.  150 ;  6  R.  R.  96,  ante,  vol.  1. 
^a-  M-  (e)  Langford    v.    Gascoyne,    11    V. 

(b)  Powell  v.  Evans,  5  V.  839  ;  333,  8  R.  R.  170 ;  Lord  Shipbrook 
Tebbs  v.  Carpenter,  1  Madd.  290,  16  v.  Lord  Hinchinbrook,  11  V.  252, 
E-  E-  224-  16  ib.  477,  8  R.   R.  138 ;  Underwood 

(c)  Peat  v.  Crane,  2  Dick.  499  (n.).         v.    Stevens,    1     Mer.    712;    and    see 
{d)  Hancon  v.  Allen,  2  Dick.  498 ;      Hanbury  v.  Eirkland,  3  Si.  265. 

Howe  v.  Lord  Dartmouth,  7  Y.  137, 
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that  if  an  act  is  one  which  is  required  by  the  regular  course  of  busi- 
ness, it  is  not  an  unnecessary  act"  (a).  Having  regard  to  the  cases 
above  cited,  it  is  considered  that  the  dicta  of  Lord  Romilly  in  Hop- 
good  v.  Parkin  (b)  and  Sutton  v.  Wilder s  (c),  to  the  effect  that  even 
where  a  trustee  was  justified  in  employing  an  agent,  and  made  a 
proper  selection,  he  would  be  liable  for  that  agent's  dishonesty  or 
negligence,  are  no  longer  law. 

As  to  when  the  delegate  of  a  trust  becomes  a  constructive  trustee, 
see  p.  647. 

2.  Persons  in  the  Position  of  Trustees  quoad  Liability. 

The  liability  of  the  trustees  for  breach  of  trust  arises  though  the 
trust  be  created  by  the  voluntary  gift  of  the  trustees  themselves  (d)  : 
though  they  get  no  benefit  from  the  breach  (e)  :  and  in  some  cases 
notwithstanding  sect.  7  of  the  Statute  of  Frauds,  though  the  trust  be 
of  land  and  created  without  writing  (/) :  or  if  they  act  as  trustees 
though  not  legally  appointed  (g)  :  and  as  to  constructive  trustees 
see  infra,  p.  647.  So  an  executor  de  son  tort  becomes  liable  as 
executor  to  the  extent  of  the  assets  he  receives  (h). 

Proof  of  a  will  implies  acceptance  of  all  the  trusts  vested  in  the 
testator  as  trustee  (i) ;  an  executor  of  an  executor  under  a  former  will 
cannot  renounce  the  executorship  of  that  will :  Brooke  v.  Haymes  (k). 
See  Conveyancing  Act,  1881,  sect.  30,  under  which  trust  estates  of  a 
testator  vest  in  his  personal  representative,  copyholds  being 
excepted   by   sect.    45    of  the    Copyhold    Act,    1887.     An  executor 

(a)  See  also  Speight  v.  Gaunt,  9  Norris,  4  Ch.  App.  2S0 ;  Yardley  v. 
App.  Cas.  1 .  Holland,  20  Eq.  42S  ;  Quinton  v.  Frith, 

(b)  11  Eq.  77,  78;  infra,  p.  6G1.  2  Ir.  R,  Eq.  396;  Smith  v.  Smith,  10 

(c)  12  Eq.  373;  infra,  p.  661.  Ir.  R.  Eq.  273;  Stone  v.  S.,  5  Ch.  74. 

(d)  Drosier  v.  Brereton,  15  13.  221.  (h)  Wins,  on  Exors.,  9th  edit.,  pp. 

(e)  Wells  v.  W.,  W.  N.  (1877),  p.  2,  216,  217.  And  as  to  appointing  a  re- 
to  which  may  be  added  Charitable  ceiver,  Nothard  v.  Procter,  1  C.  D.  6  ; 
Corporation  v.  Sutton,  2  Atk.  400 ;  see  Blackett  v.  B.,  19  W.  R.  559 ;  Steer  v. 
p.  480.  S.,  2  Dr.  &  Sm.  311 ;  A.  P.  (1897)  361  ; 

(/)  De    la    Rochefoucauld  v.  Bou-  Dowdeswell     v.    D.,     9    C.    D.    294; 

stead,  (1897)  1  Ch.  196.  Parkins  v.  Seddons,    16  Eq.  34,   and 

(g)  Rackham  v.  Siddall,   16  Si.  297,  sue  In  re  Goods  of  Moore,  (1892)  P.  145. 

1  Mac.  &  G.  607  ;  Derbishire  v.  Home,  (i)  Godefroi,  Trusts,  p.  29  ;  Mucklow 

3  De  G.  M.  &  G.  80;  Hope  v.  Liddell,  v.  Puller,  Jac.  198 ;  Booth  v.  Booth,  1 

21    B.   183;    Pearce  v.  Pearce,  22  B.  B.   195;  Styles  v.  Guy,  1  Mac.  &  G. 

248;    Life  Association  of  Scotland  v.  431. 

Siddal,  3  De  G.  E.  &  J.  58 ;  Aveline  (k)  0  Eq.   25  ;  Godefroi,    Trusts,  p. 

r.  Melhuish,   2   De  G.   J.  &  S.  2S8 ;  30. 
Hennessey  v.  Bray,  33  B.  96  ;  Ex  p. 
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cannot  renounce  after  he  has  in  any  way  acted  or  intermeddled 
with  the  estate.  In  Re  Stevens  («),  it  was  held  that  a  letter  to  an 
insurance  company  asking  for  payment  of  a  policy  part  of  the  estate 
and  signed  by  three  persons  named  as  executors  was  such  an  inter- 
meddling as  prevented  either  of  them  from  renouncing.  In  the  same 
case  it  was  held  that  delay  in  proving  and  recovering  the  money, 
which  caused  a  loss  of  interest,  was  not  sufficient  to  charge  executors 
with  wilful  default  as  the  capital  was  recovered. 

Liability  also  may  be  incurred,  if,  before  accepting  a  trust  it  is  not 
ascertained  that  the  title  to  the  property  is  clear,  for  it  has  been  held 
that  persons  so  accepting  cannot  dispute  the  title  of  the  cestui  que 
trust  though  it  be  doubtful  (b) ;  though  they  are  not  bound  to  hand 
over  the  property  after  notice  of  the  superior  title  of  another  (c). 

It  is  the  duty  of  a  trustee  when  he  accepts  a  trust  to  make  himself 
acquainted  with  the  trust  property  and  its  state,  and  to  get  it  in 
if  improperly  invested,  and  if  he  performs  his  duty  in  this  respect  he 
is  not  liable  for  breaches  by  former  trustees  (d). 

To  be  liable  as  trustee,  a  person  must  be  affected  with  notice  that 
there  is  a  trust  (e),  and  in  Hallows  v.  Lloyd  (/)  it  was  held  that  new 
trustees  are  not  fixed  with  notice  through  retiring  trustees  of 
incumbrances  affecting  the  trust  estate  of  which  no  notice  appears 
among  the  trust  documents,  and  the  existence  of  which,  though  known 
to  the  retiring  trustees,  is  not  disclosed  to  the  new  trustees. 

But  he  may  be  liable  though  he  does  not  know  who  are  the  cestui 
que  trusts  (g)  :  or  if  he  receives  rent  for  an  unknown  heir  (h) :  or  if 
with  notice  of  a  will,  in  honest  mistake  as  to  its  meaning  as  solicitor 
for  trustees  he  receives  and  pays  money  to  the  wrong  person  :  Re 

(«)  Re  Stevens,    Cooke   v.  Stevens,  405 ;    James  v.  Freeman,   1  Y.   &  C. 

(1897)  1  Ch.  422.  C.  L.   370  ;    Ex  p.   Graves,  25  L.  J. 

(6)  The  following  cases  are  cited  for  Bankruptcy,  53,  2  Jur.  (N.  S.)    651; 

this   in  the  last   edition :    Shields   v.  Taylor  v.   Millington,  4  Jur.  (N.  S.) 

Atkins,  3  Atk.  560 ;  Pomfret  v.  Wind-  204 ;  Yonde  v.  Cloud,  18  Eq.  634  ;  see 

sor,   2  V.  476  ;    Kennedy  v.  Daly,   1  Metzy  v.  Edge,  4  Jur.  (N.  S.)  80 ;  Re 

Sch.  &  L.  381;   Attorney- General  v.  Chapman,  (1896)  2  Ch.  763,  infra. 

Munro,  2  De  G.  &  Sm.  163;  Stone  r.  (e)  Yonde  v.    Cloud,    18    Eq.    634, 

Godfrey,  5  De  G.  M.  &  G.  76 ;  Lang-  642,  and  see  Re  Champion,  Dudley  v. 

ley  v.  Fisher,   9  B.  90;  Newsonie  v.  Champion,  (1893)  1  Ch.  101,  showing 

Flowers,  30  B.  461  ;  Frith  v.  Cartland,  that  he  is  liable  if  he  has  notice  of  the 

2  Hem.  &  M.  417;  Tennant  v.  Tren-  document     but     misunderstands     its 

chard,    4  Ch.  App.    537 ;     Neligan  v.  effect. 

Boche,  7  Ir.  B.  Eq.  332.  (/)  39  C.  D.  686. 

(c)  Xeale  v.  Davies,  5  De  G.  M.  &  (g)  Ex  p.  Norris,  4  Ch.  280. 

G.  258.  (h)  Lyell  v.  Kennedy,  14  A.  C.  437. 

(d)  Townley  v.  Bird,  2  Con.  &  Law. 


LIABILITY    FOR    ACTS    AND    RECEIPTS    OF    CO-TRUSTEE.       647 
Townley  v.  Sherborne.— Brice  v.  Stokes. 
Champion,  Dudley  v.  Champion  (a).     And  on  the  qualification  that 
he  is  not  liable  unless  he  knows  or  has  notice  that  what  is  being  done 
is  a  breach  of  trust,  see  cases  cited  in  note  (6).  _      _ 

Agents  Solicitors,  when  constructive  towfeaa.— Delegation  involves 
the  question  when  do  the  delegates  of  trustees  incur  the  liabilities  of 
constructive  trustees  ?  If  a  trustee  employs  an  agent,  as  for  instance 
a  solicitor,  so  long  as  the  acts  done  by  the  person  so  employed  are 
confined  to  mere  agency  on  behalf  of  the  trustee,  the  agent  cannot 
be  made  accountable  (c).  But  where  the  agent  obtains  possession  of 
the  trust  funds,  and  his  acts  are  not  in  strict  conformity  with  his 
duty  as  agent,  he  ceases  to  be  a  mere  agent,  and  will  be  liable  as  a 

trustee  (cl).  .  .   .         , 

In  Barnes  v.  Addy  (e),  a  solicitor  advised  against  the  appointment 
of  a  sole  trustee,  but  prepared  a  deed  of  appointment  and  an  indem- 
nity for  the  trustee.     Another   solicitor  acted  for  the  beneficiaries. 
Neither    had    knowledge    of  a  fraudulent    design.     The  funds  were 
misappropriated.     It  was  held  that  neither   solicitor  was  liable  and 
Selborne,  C,  said  that  «  responsibility  [of  a  trustee]  may  no  doubt  be 
extended  in  equity  to  others  who  are  not  properly  trustees  if  they  are 
found  making  themselves  trustees  de  son  tort  or  actually  participating 
in  any  fraudulent  conduct  of  the  trustee  to  the  injury  of  the  cestui  que 
trust     But,  en  the  other  hand,  strangers  are  not  to  be  made  con- 
structive trustees  merely  because  they  act  as  agents  of  trustees  m 
transactions  within  their  legal  powers-transactions  of  which  a  Court 
of  Equity  may  disapprove-W^  these  agents  receive  and  become 
chargeable  for  part  of  the  trust  property,  or  unless  they  assist  with 
knowledge  in  a  dishonest  and  fraudulent  design  of  the  trustees. 
This   passage  has  been  frequently  adopted,   see  note(/).       me 

(a\  MS93^  1  Ch  101  •  cf.  Re  Hulkes,  (d)  Morgan  v.  Stephens,  3  Gif.  226; 

33lc'  K!  «  38  C.  D.  009.      «-—.•  X*  Cordon 
(b)  Re  Blundell.40  C.  D.  370;  Gray      of  Leicester,    7   B.    176      Tannell 

"%£•£££»  Morgan,.  I £?.  De  G.  M.  *  G.  903 ;  Bridg^ 
Steles  3  Gif  235.  Li  see  Myler  a.  Gill,  24  B.  302  ;  Hardy  ..  Oaley  33 
Splirick  6  Ma(,d.  300 ;  Kearfe  „.      B.  30a  ;  Portlock  ».  «    1  Ha. 

Ho ^  TiZi i»i  r;)9P^t,u.,r ,BTe, 
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cases  are  too'nmnerous  to  be  discussed  here,  hutthe  result  appears  I 
that  if  an  agent  or  solicitor  joins  with  a  trustee  in  committing  a  fraud 
he  is  liable  as  a  principal,  on  the  general  principle  stated  by  West- 
bury,  C,  in  Cullen  v.  Thompson  (a) ;  but  that  apart  from  any  quesl  Ion 
of  fraud  or  liability  for  negligence,  "  he  is  not  liable  as  constructive 
trustee"  because  he  acts  in  what  is  called  an  honest  breach  of  trust  as 
agent  or  solicitor  for  the  trustee  "  unless  he  has  the  trust  property 
vested  in  him,  or  so  far  under  his  control  that  he  can  require  it- 
should  be  vested  in  him  "  (6). 

Nor  does  the  fact  that  one  member  of  a  firm  of  solicitors  takes  the 
trust  money  make  any  other  member  a  constructive  trustee,  unless  it 
be  part  of  the  recognised  business  of  the  firm  to  take  money  on 
similar  terms  (c).  In  Blyth  v.  Fladgate  (d),  both  members  of  the 
firm  were  held  liable,  but  the  property  in  question  was  in  "  the 
custody  of  the  firm,  and  sold  by  the  order  of  the  firm,  and  the 
proceeds  were  paid  to  the  credit  of  the  firm."  The  cases  in  note  (e) 
where  the  agent  or  solicitor  was  held  liable  may  be  explained  on 
similar  grounds. 

Where  a  solicitor  advises  a  breach  of  trust  for  his  own  benefit  he 
will  be  of  course  liable  to  the  cestui  que  trust,  and  will  be  dealt  with 
severely  under  the  jurisdiction  of  the  Court  over  its  officers  (/).  The 
dicta  in  Robertson  v.  A  rmstrong  (g)  would  seem  to  go  too  far  unless 
understood  with  reference  to  the  fact  that  the  agent  secured  the  trust 
money  for  himself. 

per  Brett,  L.  J.,  Wilson  v.  Lord  Bury,  (e)  Midgley  v.  M.,  (1893)  3  Ch.  2S2, 

5  Q.  B.  D.,  see  p.  532;  per  Stirlirig,  J.  Lee  v.   Sankey,    15  Eq.  204;  Rhodes 

Be  Blundell,  40  C.  D.  370;  per  Kay,  v.    Moules,    (1895)    1    Ch.    337.       Be 

L.  J.,  Soar  v.  Ashwell,  (1893)  29  B.  Champion,      Dudley     v.      Champion, 

p.  405.  (1893)  1  Ch.  101. 

(a)  Paterson,  Sc.  Ap.  1447;  4  Macq.  (/)  Godwin  v.  Gosnell,  2  Coll.  457  ; 
H.  of  L.  Sc.  Ap.  424,  see  p.  433.  See  Be  Chandler,  22  B.  233  ;  Be  Hall,  2, 
also  per  Kekewich,  J.,  in  Be  Barney,  Jur.  (N.  S.)  633;  Be  a  Solicitor, 
(1892)  2  Ch.  265.  (1»94)  1  Q.  B.  254 ;  Harris  v.  Eees,  16 

(b)  Be  Barney,  supra,  Mara  v.  W.  R.  91 ;  Keane  v.  Robarts,  4  Madd. 
Browne,  (1896)  1  Ch.  199,  C.  A.;  332;  Tyler  v.  T.,  3  B.  550;  Lockart 
Brinsdenv.  Williams,  (1894)  2  Ch.  191.  v.  Reilly,   25  L.  J.   Ch.   697,  S.  C.  1 

(c)  Rhodes  v.  Moules,  (1895)  1  Ch.  De  G.  &  J.  464;  Thompson  v. 
337.  See  Partnership  Act,  1890,  ss.  11,  Finch,  8  De  G.  M.  &  G.  560,  and 
13;  Lindley  on  Partnership,  ed.  6,  pp.  the  observations  of  Cotton,  L.J., 
175,  178;  Cleather  v.  Twisden,  28  in  Bahin  v.  Hughes,  31  C.  D.  395, 
C.  D.  340 ;  cf.  Wynne  v.  Tempest,  and  Kay,  L.J.,  in  Chillingworth  v. 
(1897)  1  Ch.  110.  Chambers,  (1896)  1  Ch.  685. 

(d)  (1891)  1  Ch.  351.  (g)  28  B.  123. 
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Of  course,  if  the  solicitor  advised  the  trustees  wrongly,  he  would  be 
liable  for  negligence,  but  this  would  be  a  liability  to  them  as  ao-ent 
and  apparently  not  to  the  cestui  que  trust  (a). 

But  the  fact  that  the  solicitor  was  a  trustee  and  the  acting-  trustee 
would  not,  it  is  conceived,  make  him  primarily  liable  unless  he  was 
acting  also  as  solicitor :  see  per  Kay,  L.J.,  in  Ghillingworth  v. 
Chambers  (b). 

If  he  was  not  advising  it  is  presumed  the  law  would  apply  which 
makes  the  passive  trustee  liable  equally  with  the  active  trustee,  and 
each  entitled  to  contribution  from  the  other  (c). 

3.  As  to  getting  in  Outstanding  Property. 

Outstanding  Property. — Executors  ought  not  to  allow  money  to 
remain  on  personal  security  without  great  reason.  If  they  do  they 
will  be  charged  with  any  loss  (d).  The  usual  rule  is  that  executors 
must  convert  within  twelve  months,  and  if  they  delay  longer  the  onus 
is  on  them  to  show  a  reason,  for  their  discretion  is  limited  (e).  And 
a  direction  to  convert  with  all  convenient  speed  is  no  more  than  the 
ordinary  duty  implied  in  the  office  of  executor  (/). 

In  iScidtltorpe  v.  Tipper  (g),  where  the  loss  took  place  two  years 
after  the  testator's  death,  one  of  the  trustees  who  did  not  attain 
twenty-one  until  seventeen  months  after  the  death  of  the  testator 
was  held  liable  equally  with  his  co- trustees  (h). 

(a)  Re  Spencer,  51  L.  J.  Ch.  271.  Grayburn  v.  Clarkson,  3  Ch.  605; 
See  the  judgment  of  Lord  Herschell  in  Sculthorpe  v.  Tipper,  13  Eq.  232; 
Rae  v.  Meek,  14  App.  Cas.  569.  Gainsborough  v.   Watcoinbe,  54  L.  J. 

(b)  (1S96)  1  Ch.  see  701,  though  the  Ch.  991,  see  also  Re  Chapman,  (1896) 
cases  referred  to  by  him  do  not  pp. 654, 656, infra;  Lowesonv.  Copeland, 
seem  to  establish  this.  2  Bro.   Ch.  156  ;  Wiles  v.  Gresham,  2 

(c)  Bahin  v.  Hughes,  31  C.  D.  395  ;  Drew.  258,  affirmed  5  De  G.  M.  &  G. 
Lingard  v.  Bromley,  1  C.  &  B.  117;  i~0,dabitante  Turner,  L.J.;  McGachen 
Chillingworth  v.  Chambers,  (1896)  1  v.  Dew,  15  B.  84;  Grove  v.  Price,  26 
Ch.  685;  Robinson  v.  Harbin,  (1896)  B.  103;  Waring  v.  W.,  3  Ir.  Ch.  R. 
2  Ch.  415.  335 ;  Macken  v.  Hogan,  14  Ir.  Ch.  R. 

(<i)  See  judgment,  Lindley,  L.J.,  Re  285  ;  Re  Brogden,  p.  652,  infra;  Fry  v. 

Gasquoine,  (1894)   1  Ch.  p.  476,  and  P.,  27  B.  144  ;  Devaynes  v.  Robinson, 

cases  there  referred  to.  24  B.  86.     See  Howe  v.  Dartmouth, 

(e)  Hiddingh  v.  Denyssen,  p.  653,  vol.  1,  p.  77. 

infra ;  Hughes  v.  Empson,  22  B.  1S3,  (/)  Buxton  v.  B.,  1  My.  &  C.  80. 

per  Romilly,    M.R. ;     Prendergast   v.  (g)  13  Eq.  232. 

Lushington,  5  Ha.  171,  176;  Selby  v.  (h)  See  also  Bate  v.  Hooper,   5  De 

Bowie,  4  Gif.  300,  11  W.  R.  (L.  J.)  G.  M.  &  G.  338;  Wilkinson  v.  Duncan, 

606;  .Marsden  v.  Kent,  p.  654,  infra;  23  B.  469. 
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And  for  default  in  allowing  time  to  elapse  so  that  the  debt 
is  barred  by  the  Statute  of  Limitations,  see  cases  cited  note  (a)  : 
for  neglecting  to  enforce  payment  from  a  receiver  until  arrears 
amount  to  1,500?.,  see  Tebbs  v.  Carpenter  (b)  :  for  neglecting  to 
realise  when  ordered  by  the  Court  to  do  so  (c) :  for  leaving  money 
outstanding  upon  personal  security  when  it  was  held  to  be 
their  duty  to  commence  compulsory  proceedings  (d),  even  against 
a  co-executor  (e),  and  in  particular  when  the  debt  was  payable  by 
instalments  (/). 

Though  as  a  rule  the  executors  may  retain  for  a  year,  the  nature 
of  the  property  must  be  considered.  Where,  for  instance,  there  is 
live  stock,  which  cannot  be  kept  save  at  great  expense,  they  should 
sell  without  delay  (g).  And  although  they  ought  not  to  keep  up 
unnecessarily  the  housekeeping  expenses  of  a  testator,  they  will  be 
allowed  a  reasonable  time  for  breaking  up  his  domestic  establish- 
ment (h),  in  which  case  under  the  circumstances  two  months  were 
held  reasonable.  And  before  the  statutory  power  conferred  in- 1860 
by  Lord  Cranworth's  Act  (i),  it  was  held  that  trustees  in  the  exercise 
of  a  reasonable  discretion  might  release  or  compound  a  debt  (/.•),  and 
also  give  time  for  payment  (I). 

But  where  trustees  consented  to  a  composition  with  a  bankrupt 
debtor  for  2,000/.  on  bond  to  the  trust,  it  was  held  that  they  were 
liable  to  make  good  the  full  amount  of  the  debt  if  it  should  appear 
that  the  whole  might  have  been  recovered,  and  that  they  could  not  be 
exonerated  without  an  inquiry  as  to  what  might  have  been  recovered  (m). 
For  old  cases  as  to  the  onus  being  on  a  trustee   who    released  a 

(a)  Stone  v.  S.,  5  Ch.  74.    And  as  to      v.  Tillett,  22  B.  257. 
executors,  see  Hiddingh  v.  Denyssen,  (/)  Caffrey  v.  Darby,  6  V.  488. 

p.  653,  infra;  Grayburn  v.  Clarkeson,  (g)  Hughes  v.   Einpson,  22  B.  183, 

3  Ch.  605.  per  Romilly,  M.R. 

(b)  1  Madd.  291 ;   16  B.  B.  224.  (h)  Field  v.  Beckett,  29  B.  576. 

(c)  Davenport  v.  Stafford,  14  B.  319,  (?)  23  &  24  Vict.  c.  145,  s.  30,  re- 
338.  pealed  by  Conveyancing  Act,  1881. 

(d)  Lowson  v.  Copeland,  2  Bro.  Ch.  (A-)  Blue  v.  Marshall,  3  P.  W.  381 ; 
156;  Bailey  v.  Gould,  4  Y.  &  C.  Exch.  Batcliffe  v.  Winch,  17  B.  216;  For- 
221 ;  Powell  v.  Evans,  5  V.  839  ;  shaw  v.  Higginson,  8  De  G.  M.  &  G. 
Caney  v.  Bond,  6  B.  486 ;    Fenwick  v.  827. 

Greenwell,    10   B.   412  ;     Bullock    v.  (I)  Jones  v.  Owen,  infra,  47  L.  T. 

Wheatley,    1    CoU.     130;     Ticker    v.  61. 

Smith,  3  Sm.  &  G.  42,  46  ;  Re  Brog-  (m)  See   Wiles   v.   Gresham,    5   De 

den,  38  C.  D„  p.  564.  G.    M.    &  G.    770,  affirming  S.  C.   2 

(e)  Styles  v.  Guy,  1  Mac.  &  G.  422  ;  Drew.  258. 
Egbert  v.  Butler,  21  B.   560  ;  Candler 
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debt  or  failed  to  require  payment  to  show  that  the  release  was  proper 
or  that  nothing  could  have  been  recovered,  see  note  (a) 

Tn  1860  statutory  powers  were  given  by  Lord  Crauwoitas  Act  (6) 
to  executors  under  IL  executed  after  28th  August,  1860,  to  pay  any 
debts  o  limS  ou  any  evidence,  and  to  accept  any  composition  or 
anvLurity  real  or  personal  for  any  debts  due  to  the  deceased and  to 
X  Z  <ime  for  payment  of  such  debts  as  they  shall  flunk  fit  and 
a  o  to  compromise  compound,  or  submit  to  arbitration  a  1  debts 
totuus  claLs,  and  things  whatsoever  relating  to  the  estate  of  the 
decea-d,  without  being  responsible  for  any  loss  to  be  eceastoued 

thThty'section  extended  to  claims  of  every  kind,  such  as  for  a 
leT(r  It  was  also  held  by  Sam*  L.J.,  that  a  trustee  cannot 
be   made   liable    ou   the   ground  that   he   did   not   accept  a   com- 

Tar'rtwers  were  given  by  the  Conveyancing  and  Law  of  Pro- 
perty Act  1881,  sect.  37  (e).  This  section  is  retrospect™  so  as  to 
Ttnd  to  executors  and  trusts  enacted  before  or  after  the  commence- 
ment of  the  Act,  but  it  only  in  terms  extends  to  payment  of  debts 
mid  no  o  payment  of  claims,  and  as  regards  transacts  commg 
r4in  it  provisions  it  only  extends  to  those  dene  after  the  date  of 
rhfconrmencement  of  the  Act  (/)  ;  it  did  not  apply  to  an  admims- 

tF  Theltion  was  repealed  and  re-euacted  and  extended  to  adminis- 
triors  b ect.  21  of  the  Trustee  Act  of  1893  ;  and  tins,  like  sec  30 
TZ* I—  Act,  extends  to  payment  of  clavnis  as  well  as 

dt\he  case  of  Jones  v.  CW  W,  a  derision  iri  ah  actio. 
commenced  before  the  Act  of  1881,   Jessel,  MB,  said  .  may 

W  Jevon  ,.   Bush,   1  Vera.  3,2;  **  8  Qh  ^  „,. 

George  ..  Chansey,  1  Ch^ E.  12o  Be  ^  ^  ^  ^  s  ,, 

Alexander's  Minors,    1  Oh.   R 131 ,  U  ^  38  „_  D.  M6    p. 

East  v.  East,  0  Ha.  346,    Powell  ^/[^   and   6ee  on  the  section, 

T.ITr-.  c.  145,  s.  30,  AbduUah.  Richards  «  *££* 
felled  by  the  S.  L.  Act,  .632,  4a  «  «,  »  M- '^J.%.  Be  Brog. 
46  Vict.  c.  38,  s.  64.  j       MP  DM8 

»M,*oSST "  ^  Ww  -»■ 16  a  D- 

^££3S3£5S      3(A)4,L.T.el,,64. 
C.  D.  138,  .Re  Mackintosh,  42  L.  J.  Ch. 
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add  that  in  future  cases  of  this  kind  sect.  37  of  the  Conveyancing- 
and  Law  of  Property  Act,  1881,  will  have  to  be  considered.  It  may 
have  a  revolutionary  effect  on  this  branch  of  the  law.  It  looks  as  if 
the  only  question  left  would  be,  whether  the  executors  have  acted  in 
good  faith  or  not."  It  does  not  appear,  however,  that  the  terms  of 
sect.  37  of  the  Conveyancing  Act  of  1881,  or  the  corresponding 
section  of  the  Trustee  Act  of  1893,  have  been  treated  in  subsequent 
cases  as  making  any  material  difference  in  the  liability  of  executors 
for  not  getting  in  debts,  or  at  any  rate  for  not  realising  mortgage 
securities.  But  see  sect.  3  of  the  Judicial  Trustees  Act,  1896,  infra, 
p.  670. 

The  rules  as  to  delegation,  supra,  p.  641,  apply  whenever  an  agent, 
or  co-executor,  or  co-trustee  is  entrusted  with  recovering  or  selling 
property;  and  to  understand  their  application  it  is  necessary  to  get 
at  the  principle  on  which  the  Court  acts  in  determining  the  liability 
of  an  executor  in  not  getting  in  the  testator's  estate. 

In  Re  Brogden  (a)  there  were  directions  exonerating  the  executors 
or  trustees  from  recovering  money  from  the  partners  of  the  testator 
for  five  years  from  his  death.  The  testator  died  in  1869.  The 
partners  ultimately  became  insolvent  in  1880,  before  the  money  had 
been  recovered,  and  a  claim  was  made  against  the  executors  for 
their  delay.  North,  J.  (p.  553),  discussed  the  application  to  the 
case  of  the  rule  as  stated  in  Speight  v.  Gaunt  (b),  "  that  a  trustee 
discharges  his  duty  if  he  takes  the  precautions  an  ordinary  prudent 
man  of  business  would  take  in  managing  his  own,"  and  explained 
that  this  must  be  read  with  the  qualification  that  the  trust  business 
ought  to  be  done  in  accordance  with  the  terms  of  the  trust,  that  as 
a  trustee  investing  in  securities  unauthorised  by  the  trust  would 
be  liable,  so  "a  trustee  who  neglects  to  call  in  a  sum  of  money 
which  ought  to  be  called  in  at  once  under  the  terms  of  the  trust 
will  be  liable  for  any  loss  which  may  arise  from  his  omitting  to  do 
so,  however  safe  and  prudent  it  might  have  been  to  leave  such 
moneys  outstanding  if  they  had  been  his  own,"  and  held  that  the 
trustees  were  liable  for  the  delay  ;  this  judgment  was  affirmed  by 
the  C.  A.  Fry,  L.J.,  said  (p.  571)  :  "  It  has  been  urged  upon  us 
that  if  a  trustee  does  as  much  for  his  cestui  que  trust  as  he  does 
for  himself  he  has  performed  his  duty.  I  cannot  accept  for  one 
moment  that  view  of  the  duty  of  trustees.     A  trustee   undoubtedly 

(a)  3S  0.  D.  546,  decided  in  1S88,       before  Conveyancing,  &c,  Act,  1881. 
but   on    questions    of  neglect  arising  (b)  22  C.  D.  727  ;  9  A.  C.  1. 
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has  a  discretion  as  to  the  mode  and  manner,  and  very  often  as  to  the 
time,  in  which  and  at  which  he  shall  carry  his  duty  into  effect.  But 
his  discretion  is  never  an  absolute  one ;  it  is  always  limited  by  the 
duty,  the  dominant  duty,  the  guiding  duty,  of  recovering,  securing, 
and  duly  applying  the  trust  fund.  And  no  trustee  can  claim  any 
right  of  discretion  which  does  not  agree  with  that  paramount 
obligation  "  (a). 

So,  in  Hiddingh  v.  De  Villiers  Denyssen  (b),  an  appeal  from  a 
Court  at  the  Cape,  but  in  which  Eoglish  law  was  referred  to,  Lord 
Hobhouse  said,  "It  was  vigorously  contended  at  the  bar  by  Sir 
Horace  Davey  that  the  true  test  of  an  executor's  reasonable 
discretion  is  to  see  what  a  reasonable  owner  mio-ht  do.  But  an 
executor's  discretion  is  limited  by  the  duty  of  bringing  the  assets 
into  a  proper  state  of  investment  within  a  reasonable  time  *  *  * 
The  onus  lies  on  the  executors  of  proving  that  they  acted  bond  fide 
and  exercised  a  reasonable  discretion.     *     *     *  " 

As  to  the  nature  of  the  investments,  the  Judge  said,  "  Their  nature 
was  such  as  to  demand  conversion  ;  the  executors  made  no  efforts  to 
realise  between  Dec,  1881,  and  July,  1883  ;  the  state  of  the  market 
was  such  as  to  create  alarm,  and  the  length  of  time  was  exces- 
sive. *  *  *"  "On  these  grounds  the  executors  must  be  held 
liable  for  loss,  and  then  the  question  is,  what  loss  ?  The  rule  in 
England  is,  that  if  the  executor  fails  within  a  reasonable  time  to 
convert  investments  which  require  conversion,  the  end  of  a  year  is, 
in  the  absence  of  circumstances  pointing  to  a  different  date,  to  be 
taken  as  the  time  for  ascertaining  the  value  which  he  ouo-ht  to  have 
got." 

Notwithstanding  these  cases,  it  would  appear  from  the  cases 
following  that  executors  may  exercise  a  discretion  in  retaining  beyond 
the  year  unauthorised  investments,  although  there  is  no  express 
authority  to  retain  them,  although  the  onus  would  be  on  them  to 
show  that  the  discretion  was  reasonably  and  properly  exercised. 

It  has  been  held  that  it  is  not  necessarily  a  breach  of  trust  for  an 
executor  to  take  a  new  bond  in  lieu  of  an  old  one,  instead  of  calling 
up  the  money  due  thereon  (c)  ;  and  it  has  been  held  that  mere 
refusal  by  a  legal  personal  representative  to  sue  for  the  recovery  of 
outstanding  assets  will  not,  in  the  absence  of  special  circumstances, 

(a)  Cf.    Re    Hurst,    cited    p.    658,  (c)  Charlton  v.  Earl  of  Durham,  4 
hifra.                                                                 Ch.  433. 

(b)  12  App.  Cas.  683. 
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justify  a  residuary  legatee  or  next  of  kin  in  suing  the  legal  personal 
representative  and  the  alleged  debtor  to  the  estate  (a). 

In  the  case  of  Jones  v.  Owens  (b),  decided  in  1882,  but  in  an 
action  commenced  in  1880,  and  therefore  while  Lord  Cranworth's 
Act  was  in  force,  the  testator  had  died  in  March,  1878.  W. 
then  owed  money  on  promissory  notes  to  the  testator.  Demand  of 
payment  was  made,  but  ultimately  further  time  was  given.  On  the 
10th  of  February,  1880,  W.  filed  a  liquidation  petition.  The  C.  A. 
held  that  executors  had  a  fair  discretion  whether  they  would  or 
would  not  immediately  sue  a  debtor  of  the  testator  for  the  amount 
due  to  the  estate ;  and  their  not  doing  so,  although  loss  occurred  by 
the  delay,  if  they  exercised  a  reasonable  discretion  in  considering 
what  was  proper,  was  not  necessarily  wilful  neglect  or  default  for 
which  they  were  liable. 

In  Buxton  v.  B.  (c),  where  there  was  a  direction  to  sell  "  with  all 
convenient  speed,"  it  was  held  that,  notwithstanding,  the  trustees 
had  a  reasonable  discretion.  In  Marsden  v.  Kent  (d),  the  testator 
had  three  foreign  bonds,  which  were  of  considerable  value  at  his 
death,  but  had  fallen  to  54>l.  each  at  the  end  of  the  twelve  months. 
The  trusts  were  to  divide  between  four  absolute  owners.  One  pressed 
for  a  sale,  the  other  three  said  nothing.  The  trustees,  exercising  an 
honest  discretion,  in  hopes  of  a  rise  retained  the  bonds  beyond  the 
year.  They  sold  two  within  fifteen  months  of  the  death  at  54£.  each  ; 
the  other  was  not  sold,  and  had  fallen  much  further  in  value.  It 
was  held  by  the  C.  A.,  that  they  were  not  liable.  James,  L.J.,  said, 
"  The  executors  were  entitled  to  wait  twelve  months  before  they 
converted  them.  At  that  time  the  market  had  fallen.  *  *  * 
The  executors,  in  the  honest  exercise  of  their  discretion,  thought  it 
more  prudent  to  wait  for  a  rise,  and  we  think  they  ought  not  to 
suffer  because  it  turns  out  that  they  committed  an  error  of  judgment. 
We  think  we  ought  to  follow  Buxton  v.  B."  The  L.  J.,  however,  to 
some  extent  relied  in  his  judgment  on  the  fact  that  the  beneficiaries 
were  sui  juris  competent  to  direct  what  should  be  done,  and  that 
three  of  the  four  had  taken  no  steps. 

In  the  case  of  Re  Chapman,  Cocks  v.  Cha.pman  (e),  Rigby,  L.J., 

(a)  Yeatman  v.  Y.,   7  C.  D.   210;  v.  Eitfe,  7  L.  E.  H.  L.  39. 
Davies  v.  D.,  2  Keen,  534 ;  Wright  v.  (b)  47  L.  T.  61. 

Hamilton,  3  Jo.  &  Lat.  4S1  ;  Travis  v.  (c)  My.  &  C.  SO. 

lullne,  9  Ha.    141,   149 ;    Stainton   v.  (d)  5  C.  D.  598. 

Carron   Co.,   18  B.    146 ;    Bowsher  v.  (e)  (1896)   2  Ch.  782.     See  infra,  p. 

Watkins,  1  Euss.  &  M.  277 ;  Hillyard  656. 
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said  :  "  As  far  as  I  know  the  Court  has  never  laid  down  that,  even 
with  regard  to  risky  securities,  such  as  Turkish  Bonds  for  instance,  or 
to  shares  in  an  unlimited  company,  there  is  an  absolute  unvarying 
obligation  on  executors  and  trustees  to  call  them  in  within  the  twelve 
months,  regardless  of  the  opinion  the  executors  or  trustees  may  have 
as  to  the  prudence  or  the  advisability  of  doing  so.  Of  the  cases  cited 
by  Lindley,  L.J.,  I  may  mention  those  of  Buxton  v.  B.  (a)  and  Mars- 
den  v.  Kent  (b),  as  showing  that  there  is  no  such  rule,  and  that  the 
Court  has  never  been  so  unreasonable  as  to  say  to  a  trustee  :  There 
is  a  fixed  binding  rule  ;  you  have  not  acted  upon  it ;  you  have  acted 
as  you  thought  for  the  benefit  of  the  estate,  but  what  you  have  done 
has  turned  out  unfortunately,  and  you  must  bear  the  loss.  There  is 
no  such  rule."  This  case  related  to  retaining  investments  of  an 
authorised  character,  and  therefore  so  far  as  regards  investments 
of  a  character  not  authorised  it  may  be  the  observations  of  the 
L.J.  only  amount  to  dicta ;  but  it  is  clear  from  the  references  to 
Buxton  v.  B.  and  Marsden  v.  Kent  that  he  was  referring  to  cases  of 
wholly  unauthorised  investments.  A  trustee,  however,  would  only 
be  reasonably  prudent  if  he  applied  to  the  Court  for  authority 
before  he  retains  unauthorised  securities  beyond  the  year  (c). 

Where  the  question  is  as  to  property  which  at  the  death  consists 
of  securities  of  an  unauthorised  nature,  such  as  mortgages,  but  the 
subject  of  them  at  the  death  or  afterwards  has  depreciated  so  as  not 
to  leave  the  margin  of  one-third  required  for  a  trustee's  security, 
the  authorities  seem  to  treat  the  case  as  standing  on  a  different 
footing  (d). 

It  has  been  said  that  as  the  Court,  in  the  administration  of  an 
estate,  would  not  permit  a  reed  security  to  be  called  in  without  an 
enquiry  as  to  its  expediency  (e),  so  an  executor  is  not  obliged  to  call 
in  a  mortgage  if  the  security  be  good,  and  the  money  be  not  wanted 
to  pay  debts  (/). 

It  has  been  also  said,  that  even  if  a  trustee  found  part  of  the  trust 
funds  invested  upon  a  second  mortgage,  he  might  not  be  bound  to 
call  it  in  (g)  ;  but  the  circumstances  must  be  special  to  justify  this. 

(a)  1  My.  &  C.  80.  (e)  Howe  v.  Earl  of  Dartmouth,  7 

(b)  5  C.  D.  598.  V.  150;  ante,  vol.  1,  p.  68. 

^c)    Re    Brogden,    38    C.    D.    546,  (/)  Orr  v.   Newton,    2   Cos,   276; 

supra,  p.  652  ;  Hiddingh  v.  Denyssen,  cited  with  approval  in  Re  Chapman, 

12  App.  Cas.  626,  supra,  p.  653.  Angerstein  v.  Martin,  T.  &  E.  239. 

(d)  fciee  per  Knight-Bruce,  L.J.,  in  (</)  See  Robinson  v.  R.,  1  De  G.  M. 

Robinson  v.  R.,  1  De  G.  M.  &  G.  247,  &  G.,  p.  252. 
and  Re  Chapman,  p.  654,  supra. 
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In  Ames  v.  Parkinson  (a),  it  was  held  and  treated  as  a  rule,  that  if 
a  trustee  has  reason  for  supposing  that  a  security  is  not  good,  his 
duty  will  be  to  call  the  money  in  at  once.  But  this  case  was 
examined  and  distinguished  by  the  C.  A.  in  the  recent  case  of  Re 
Chapman  (b),  where  it  was  held  that  the  trustees  of  a  will  autho- 
rising investments  in  real  securities  were  not  bouud  by  any  absolute 
rule  to  call  them  in  without  exercising  their  judgment,  even  though 
some  of  the  securities  were  of  a  risky  nature,  and  owing  to  agricul- 
tural depression  they  had  become  apparently  insufficient  to  answer 
the  mortgage  debts ;  and  further,  they  were  not  liable  for  a  subse- 
quent fall  in  value,  it  appearing  that  they  had  acted  in  an  honest 
and  reasonable  belief  (c)  that  they  were  doing  what  was  best.  In 
that  case  part  of  the  estate  of  a  testator  who  died  in  1880  consisted 
of  mortgages  of  real  estate.  The  amounts  secured  were  less  than 
two-thirds  of  the  original  purchase-money,  but  the  property  had 
depreciated  so  that  at  the  death  there  was  not  a  margin  of  one-third. 
There  appears  to  have  been  no  express  power  to  retain  investments, 
but  a  gift  on  trust  for  a  tenant  for  life  with  remainders  to  children, 
and  a  direction  "  to  invest  the  trust  moneys  on  good,  real,  or  govern- 
ment security."  The  same  persons  were  appointed  executors  and 
trustees,  but  Lindley,  L.J.,  in  delivering  judgment  in  the  0.  A., 
considered  their  duties  both  as  executors  and  as  trustees.  The 
property  was  not  realised  in  1895  when  the  action  was  commenced ; 
and  Kehewich,  J.,  in  the  Court  below,  held  that  sect.  4  of  the 
Trustee  Act,  1894  (d),  expressly  authorising  retainer,  was  not 
retrospective  or  applicable  to  a  retainer  before  the  date  of  the 
Act,  and  that  the  trustees  and  executors  were  liable  for  not  con- 
verting the  mortgage.  His  judgment  was  reversed  by  the  C.  A. 
on  grounds  applicable  under  the  general  law  before  the  last- 
mentioned  Act. 

Lindley,  L.J.,  in  an  elaborate  judgment,  said  : — 

"  No  doubt,  speaking  generally,  it  is  the  duty  of  executors  to  get 
in  debts  due  to  their  testator,  but  it  was  no  part  of  the  duty  of  the 
executors  as  such  to  realise  mortgage  securities  of  their  testator  not 
wanted  for  the  above-mentioned    purposes  (e)  ;    and   the  executors 

(a)  Ames  v.  Parkinson,  7  B.  384;  (d)  The  Trustee,  1893,  Amendment 
Harrison  v.  Thoxton,  4  Jur.  (X.  S.)      Act,  1894  (57  Yict.  c.  10),  s.  4. 

550.  (e)  i.e.,  payment  of  funeral  and  tes- 

(b)  (1896)  2  Ch.  782.  tamentary  expenses,  debt  and  legacies ; 

(c)  Cf.  Judicial  Trustees  Act,  1896,      see  also  Orr  v.  Newton,  2  Cox,  274. 

8.3. 
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were,  not  as  executors,  guilty  of  any  devastavit  in  not  realizing  such 
securities."     *     *     * 

"  A  trustee  is  not  a  surety,  nor  is  he  an  insurer  ;  he  is  only  liable 
for  some  wrong  done  by  himself,  and  loss  of  trust  money  is  not  per 
se  proof  of  such  wrong.  We  have  to  deal  here  with  authorised  invest- 
ments, and  this  must  never  be  lost  sight  of;  everything  turns  upon 
it.  Bearing  this  point  in  mind,  and  bearing  also  in  mind  that  we 
have  to  deal  with  honest  trustees  placed  in  great  difficulties  by  the 
constant  fall  in  value  in  land,  what  is  it  that  they  have  done  wrong  ? 
*  *  *  There  is  no  rule  of  law  which  compels  the  Court  to  hold 
that  an  honest  trustee  is  liable  to  make  good  loss  sustained  by 
retaining  an  authorised  security  in  a  falling  market,  if  he  did  so 
honestly  and  prudently,  in  the  belief  that  it  was  the  best  course  to 
take  in  the  interest  of  all  parties.  Trustees  acting  honestly,  with 
ordinary  prudence  and  within  the  limits  of  their  trust,  are  not  liable 
for  mere  errors  of  judgment.  *  *  *  though  the  result  may  prove 
that  they  possibly  might  have  done  better.  Learoyd  v.  Whiteley  (a) 
is  a  clear  authority  to  this  effect,  so  are  Buxton  v.  B.  (6),  Marsden 
v.  Kent  (c)"     *     *     * 

As  to  unauthorised  investments,  see  pp.  653 — 655,  supra. 

An  absolute  discretion  to  postpone  protects  executors  retaining, 
though  some  of  the  property  consists  of  shares  in  unlimited  com- 
panies (d). 

In  Gray  v.  Siggers  (e),  Malins,  V.-C,  held  that  a  power  to  trustees 
to  retain  "  all  or  any  portions  of  my  trust  estate  in  the  same  state, 
&c,"  took  the  case  both  out  of  the  ordinary  rule  as  to  conversion,  and 
the  rule  in  Howe  v.  Dartmouth  (/). 

In  Edmunds  v.  E.  (g),  a  direction  to  convert  "  at  their  or  his  sole 
discretion,  and  at  such  time  or  times  after  the  testator's  decease  as 
they  or  he  should  think  proper,"  was  held  by  Hall,  V.-C,  to  autho- 
rise the  retainer  of  100  shares  with  unlimited  liability,  but  not  the 
acceptance  of  25  other  such  shares. 

An  executor  or  trustee  may  exercise  a  discretion  in  carrying  out 

(a)  33  C.  D.  347,  12  App.  Cas.  727.  Brocklehurst,  29  B.  511. 

{b)  1  My.  &  C.  80.  (e)  15  C.  D.  74. 

(c)  5  C.  D.  598.  (/)  See  Howe  v.  Dartmouth,  vol.  1 ; 

(d)  See  per  C.  A.  in  Be  Norrington,  Be  Sheldon,  39  C.  D.  53 ;  Be  Thomas, 
13  C.  D.  654,  distinguishing  Sculthorpe  Wood  v.  Thomas,  (1891)  3  Ch.  482; 
v.  Tipper,  ubi  sup.  See  also  the  old  see  also  Be  Whitehead,  Peacock  v. 
cases  of  Padden  v.  Eichardson,  7  De  Lucas,  (1894)  1  Ch.  6S2. 

G.    M.    &    G.    563,    572  ;    Horton  v.  (g)  34  L.  T.  (N.  S.)  522. 

W.   &   T. — VOL.   II.  42 
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the  intention  of  the  will.  It  has  been  held  that  no  liability  was 
incurred  by  executors  in  not  requiring  payment  of  the  surplus 
capital  of  a  testator,  lent  to  his  partners,  where  it  appeared  that  the 
executors  could  not  have  insisted  on  payment  without  putting  an 
end  to  the  business,  and  that  this  would  have  been  clearly  contrary 
to  the  intentions  of  the  testator  as  appearing  in  the  will  (a). 

An  executor  is  not  liable  if  it  appears  that  proceedings  would  have 
been,  or  there  was  reasonable  ground  for  believing  that  they  would 
have  been  ineffectual  (b). 

In  Re  Brogden  (c),  it  was  laid  down,  that  it  is  the  duty  of  trustees 
to  press  for  payment  of  funds  due  to  them  especially  if  payment  has 
been  deferred  for  a  specified  time,  and  that  the  only  excuse  for  not 
taking  action  would  be  a  well  founded  belief  that  such  action  would 
be  fruitless.  In  Re  Hurst  (d),  in  the  event  which  happened  of  a  son 
of  the  testator  purchasing  the  business,  the  trustees  were  authorised 
and  directed  to  leave  the  purchase-money  on  mortgage  of  the  busi- 
ness property ;  they  took  a  mortgage  from  the  son  for  50,000^.,  pay- 
able by  instalments.  They  did  not  enforce  payment,  and  ultimately 
there  was  a  great  loss,  and  Chitty,  J.  adopted  the  statement  of  the 
law  in  Re  Brogden,  and  held  that  under  the  circumstances  they  had 
exercised  an  honest  discretion  in  difficult  circumstances,  and  were 
not  liable. 

Continuing  business  of  testator. — This  is  in  practice  one  of  the 
most  common  forms  of  breach  of  trust,  in  respect  of  not  getting  in 
outstanding  property  (e). 

An  executor  ought  not,  without  express  authority,  to  carry  on  the 
trade  of  the  testator  (/),  except  for  the  purpose  of  winding  up  the 
concern,  but  he  may,  and  in  some  cases  is  bound  to  complete  the 
contracts  entered  into  by  his  testator  (g).  In  Re  Crowther  (h), 
carrying  on  business  for  two  years  by  executors  with  a  view  to  its  sale 

(a)  Rowley  v.  Adams,  2  H.  L.  Cas.  Speight  v.  Gaunt,  9  App.  Cas.  1. 

725.      See    Hiddingh   v.   Dennyssen,  (c)  38  C.  D.  546,  supra,  p.  652. 

supra,  p.  653.  (d)  Re  Hurst,  Addison  v.  Toff,  63  L. 

(6)  Per    Romilly,   M.R.,    in    Clack  T.  (N.  S.)  665,  see  Hiddingh  v.  Denny s- 

v.  Holland,   19  B.  271,  and  see  East  sen,  12  App.  Cas.  624,  supra,  p.  653. 

v.    E.,   5    Ha.    343,    348;     Maitland  (e)  Birrell  on  the  Duties  and  Respon- 

v.  M.,  16  Si.  233;  Ratcliffe  v.  Winch,  sibilities  of  Trustees. 

17    B.    217;    Hobday  v.    Peters,    28  (/)  Kirkman  v.  Booth,  11  B.  273. 

B.    603;  Ball   v.  B.,  11    Ir.    Eq.    R.,  (g)  Collinson  v.  Lister,  20  B.  356; 

370,  375;  Stiles  v.  Guy,    16  Si.  232;  and  see  Godefroi  on  Trusts,  ed.  189l', 

Maitland    v.  Bateman,   lb.   233,  n. ;  p.  304 ;  Me  Chancellor,  26  C.  D.  42. 

Alexander   v.   A.,    12   Ir.    Ch.   R.    1 ;  (h)  Re  Crowther,  (1895)  2  Ch.  56. 
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as  a  ™ing  concern  was  held  reasonable.     Under  a  general  power  to 
postp*one°sale,  carrying  on  a  business  for  twenty-two  years  was  he  d  to 
L  Authorized    but   this  case  was  commented  on  in  Re  bmttt  W, 
tlen         Judge  sanctioned  carrying  on  a  business  for  two  years  only. 
"»«  tLt  property-It  is  the  duty  of  a  trustee  to  do  what  is 
necessl  by  giving  notice  or  otherwise  to  secure  the  property     In 
nTTL^rd  <b),  one  of  several  executors,  having  Rented  to  a 
Wv  of  a  mortgage  debt  secured  on  copyholds,  was  held  liable  for 
eTJau  ed  ££  not  getting  admission  to  the  copyholds,  by  reason 
of  whTch  one  of  his  co-executors  obtained  payment,  and  gave  a  receipt 
a   ex  cutor.     The  Judge  said  (p.  413),  -  The  moment  he  was  consti- 
tuted trustee  (i.e.,  on  the  assent  to  the  bequest)  it  became  his  du  y 
bv  1   eorohe,;ise,to  make  it  impossible  for  his  co-trustees  to 
S  o.  misapply  the  trust  fond."     *     *     *     "  The  ordinary  Trus- 
tees indemnity  Clause  affords  no  security  to  a  trustee  who  neglects  to 
take  the  step  necessary  to  secure  the  fund. 

So  n  tie  case  of  Jacob  v.  Lucas  (c),  the  Judge  intimated  that  the 
om"  sion  trustees,  assignees  of  a  trust  fund  vested  in  other  trustees 
to  P  feet  the  arrangement  by  notice  to  such  other  trustees  wa  a 
Weal  o  trust.  In  Kingdon  v.  Caetlemain  (d),  according  to  the 
report  in  the  W.N,  the  Court  recognised  that  omission  to  give  notice 
o  an  assurance  office,  of  an  assignment  of  a  policy  of  assurance  was  a 
breach tf  trust,  though  from  the  other  reports  it  appears  the  decision 
wa«s  Grounded  on  other  reasons. 

So"  a  u-ustee  h»  "«  Md  liable  for  neglect  to  register  in  the 
Irish  Registry  :  see  Maenamowa  v.  Carey  (e),  in  which  many  of  the 
EnlhieJ  are  reviewed.  In  Ghost  v.  Walker  (/),  a  trustee  for 
Se^iTd  liable  for  leaving  a  conveyance  with  receipt  endorsed  in 
heTnds  of  a  solicitor,  by  means  of  which  he —d  e r* .oney^ 
In  Challen  v.  Shippara  (g),  a  trustee  was  held  hablefo. r  dd^m 
enquiring  of  a  broker,  or  a  banker,  whether  instructions  for  invest 

l,A  (1896)  1  Oh.  171.  AstotheCourt  doch,  6  App.  Cas.  855     See  ateo  notes 

^Zctions  for  carrying  on  busi-  to  Kobinson °-™^C 

LsforbeneMof  Mant.seePerry  r.P  and  landley 6tb  ed.,  626, 

3  Ir  E  Eq.  452 ;  Land  v.  L.,  43  L.  J.  (5)  19  B.  409. 

Cto3U;  HUcote,Hulme,  1J..W.  W  ^  £> ~*  f ]5,  10  L.  ,. 

130.      As  to  liability  of  executor  tor  (<J)  W.  N    (1877£  P 

carrying  on,  see  Dowse  v.  Gorton  40  (N.  S.    ££*  »  ^1,  Jster  , 

C7l>.  536,  (1891)  A.  0.190;  Strickland  W1"^,' 

„.  Symone,  26  0.  D.  246 ;  Wightman ...  I,,    11  f '      6ee  als0  Matthews  .. 

Townroe,  11148,  412  ;  Ex  p.  Oar-  (/)  9  B.  4J/  , 

land,  10  V.  110-120;  £xp.  Edmunds,  Brice,  6  B.  2_3»- 

4  De  G.  E.  &  J.  488;   Fra«er  f.  Mur-  (o)  4  Ha.  ooo.              ^  ^ 
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ment  had  been  carried  out.  But  see  where  the  bankers  failed  within 
twelve  months  of  the  testator's  death,  Johnston  v.  Newton  (a).  It  is 
necessary  also  for  trustees  on  a  settlement  of  land  to  make  the 
enquiries  for  the  deeds  that  would  be  necessary  on  a  purchase,  Lloyds 
Bank  v.  Jones  (b). 

In  Ker's  Case  (c),  Lord  Cairns  recognises  the  duty  of  perfecting 
the  title.  He  says  with  reference  to  some  bank  stock  in  the  City  of 
Glasgow  Bank,  "  It  is  to  be  observed  that  the  bank  stock,  having  been 
included  in  the  marriage  settlement,  it  would  become  the  duty  of 
the  trustees  and  of  their  legal  agent  to  provide  in  some  way  for  the 
perfecting  of  the  title  by  the  trustees  to  the  stock,  and  from  pre- 
venting any  improper  dealing  with  it  by  the  original  owner." 

As  regards  life  policies,  it  was  long  since  held  that  a  trustee  also  is 
bound  to  keep  up  a  policy  of  life  insurance  if  he  should  have  funds  in 
hand  for  that  purpose  (d),  but  not  if  he  neither  has  nor  can  procure 
funds,  and  it  would  have  been  useless  to  sue  the  covenantor  (e).  If 
he  either  advances  or  borrows  money  for  payment  of  premiums  he  will 
have  a  lien  on  the  policy  for  the  amount  (/).  An  executor  is 
empowered  to  insure  against  fire. 

By  sect.  7  of  the  Trustee  Act  of  1888,  it  was  enacted  that  it  "shall 
be  lawful  for,  but  not  obligatory  upon  a  trustee,  to  insure,"  &c.  This 
section  is  repealed  by  the  Trustee  Act  of  1893  (g),  and  the  substance  of 
it  re-enacted  by  sect.  18,  but  the  words  "  not  obligatory"  are  omitted. 

For  recent  cases  in  which  the  duty  to  keep  up  insurance  has  been 
recognised,  although  the  question  at  issue  was,  which  of  the  bene- 
ficiaries should  have  the  burden,  see  cases  below  (h). 

4.  As  to  the  Custody  of  Trust  Property. 

Subject  to  the  statements  in  Part  1,  supra,  trustees  and  executors 
will  not  be  liable  for  accidental  loss  without  carelessness  on   their 

(a)  22  L.  J.  (N.  S.)  Ch.  1039.  34  C.  D.  234,  Re  Earl  of  TVinchilsea's 

(fc)  29  C.  D.  221.  Policy  Trust,  39  C.  D.  168  ;  Strutt  v. 

(c)  Re  City  of  Glasgow  Bank,  Ker's  Tippett,  62  L.  T.  (N.  S.)  475,  and  see 
Case,  4  App.  Cas.  598.  Lewin   (1891),   pp.   1032—3,  Godefroi 

(d)  Harriot    v.    Ivinnersley,    Taml.  (1891),  p.  29. 

470.  (g)  56  &  57  Vict.  c.  53. 

(e)  Hobday  t\  Peters,  28  B.  603.  (A)  He  Fowler,    16  C.   D.   723  ;    Re 
(/)  Johnson  v.  Swire,  3  Gif.   194;       Courtier,    34   C.  D.   146;   Re   Baring, 

Clack  v.  Holland,  19  B.  273;  Todd  v.  (1893)  1  Ch.  61;  but  see  the  old  case 

Moorhouse,     19    L.    R.    Eq.    69  ;    Re  of  Bailey  v.  Gould,  4  T.  &  C.  Ex.  231, 

Layton's   Policy,  TV.  N.  (1873),  p.  49 ;  it  is  considered  that  it  would  not  be 

Re  Leslie,  23  C.  1_).  552,  and  see  Falcke  v.  safe  to  rely  on  the  law  as  stated  in  the 

Scottish  Imperial  Insurance  Company,  marginal  note. 
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part,  e.g.,  for  robbery  when  the  trust  property  is  in  their  own  posses- 
sion, Motley  v.  M.  (a),  or  while  in  possession  of  others  as  agents, 
Jones  v.  Lewis  (b). 

In  Eaves  v.  Hickson  (c),  Romilly,  M.R.,  held  that  if  a  person 
obtained  trust  property  from  trustees  by  means  of  a  forgery,  the  loss 
fell  on  them  and  not  on  the  cestui  que  trust ;  and  this  may  be  so  ; 
but  in  Hopgood  v.  Parian  (d),  referring  to  that  case,  the  same  Judge 
extended   the   liability  to  the  case  of  an  investment  by  trustees  on 
mortgage  when  they  had  employed  a  solicitor  in  the  usual  course  to 
investigate  the  title,  and  he  by  negligence  or  want  of  skill  had  not 
discovered   a   prior   incumbrance.      And    in    Sutton  v.    Wilders  (e), 
the  same  Judge  said  :  "  He  was  their  agent  for  lending  the  money 
on   proper  security,  and   he  failed  to  perform  his   duty.     The  Court 
makes  exception   in  the  case  of  a  banker  who  fails  when  the  trust 
money  is  only  allowed  to  remain  in  his  hands  for  a  reasonable  time, 
because  the  money  must  be  kept  by  the  trustees  somewhere  till  it  is 
invested  or  distributed  ;  and  no  place  is  so  secure  as  a  bank  in  good 
repute.     But  if  a  trustee  entrusts  the  money  to  a  servant  who  robs 
him,  the  trustee  is  liable.     If  he  employs  a  solicitor  who  neglects  his 
duty,  the  principal  is  liable.     Here  it  is  even  more  so,  because  the 
trustees   did  not   examine  anything  or  require  any  opinion  on  the 
title,  or  the  like,  but  trusted  implicitly  to  Mousley,  who  defrauded 
them."     The  facts  in  that   case,  or  the  view  that  the  Court   took  of 
them,   may  have   warranted   the  judgment   that   the   trustees  were 
liable,  as  it  seems  the  Judge  considered  that  the  trustees  were  negli- 
gent, and  he  also  made  a  point  of  their  having  the  same  solicitor  as 
the  mortgagor.      But  the  opinions  expressed   both  in   Hopgood  v. 
Parkin  and  Sutton  v.  Wilder,  seem  to  be  clearly  contrary  to  the 
principles  laid  down  in  Speight  v.  Gaunt  (  /),  and  other  cases  cited 
supra,  p.  640. 

In  Re  Weall  (g),  Kekewich,  J.,  says,  "  Consider  for  a  moment 
the  position  of  that  special  agent,  called  a  trustee,  as  regards  the 
employment  of  sub-agent.     He  certainly  has  the  right  to  appoint 

(a)  2  Oh.  Ca.  2  (ed.  1678).  his  services  under  a  creditor's  deed. 

(b)  2   V.   246.     See   Job    v.    J.,    6  (c)  30  B.  136. 

C.    D.    562,   explained    in    Mayer    v.  (d)  11  Eq.  77,  78. 

Murray,  8  C.  D.  424 ;  European  As-  (e)  12  Eq.  373. 

surance  Society  v.  Radcliffe,  7  C.  D.  (/)  22  C.  D.  727,  see  remarks  of 

733  ;  Vibart  v.  Coles,  24  Q.  B.  D.  364 ;  Lindley,    L.J.,    at    p.    761;    9    App. 

Jobson  v.  Palmer,  (1893)  1  Ch.  71,  in  Cas.  2. 

which  case  the  trustee  was  paid  for  (g)  42  C.  D.  pp.  674,  678. 
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them  if  and  so  far  as  the  work  of  the  trust  reasonably  requires,  for 
instance,  he  may  appoint  a  broker  to  make  or  realise  investments,  or 
a  solicitor  to  do  legal  business,"  *  *  *  "  the  limit  of  the  power 
of  appointment  is,  as  pointed  out  in  the  well-known  case  of  Speight  v. 
Gaunt, — reasonableness."  *  *  *  (a)  "A  trustee  is  bound  to  exercise 
discretion  in  the  choice  of  his  agents,  but  so  long  as  he  selects  persons 
properly  qualified  he  cannot  be  made  responsible  for  their  intelligence 
or  their  honesty."  See  also  Learoyd  v.  Whiteley  (b),  where  Lord 
Halsbury  says,  "  I  think  it  is  quite  clear  that  a  trustee  is  entitled  to 
rely  on  skilled  persons  in  matters  in  which  he  cannot  be  expected  to 
be  experienced.  He  may  perhaps  rely  upon  a  lawyer  on  some 
matters  of  law,  and  in  this  case  I  do  not  deny  that  he  would  be 
entitled  to  rely  on  a  valuer  upon  a  pure  question  of  valuation." 

Trustees  are  not  liable  for  negligence  of  a  solicitor  in  doing  the 
legal  work  in  respect  of  an  investment :  see  Rochfort  v.  Seaton  (c). 

Deposit  in  a  Bank. — Depositing  trust  money  in  a  bank  is  in  effect 
a  delegation  of  the  custody  to  the  bankers,  and  the  test  whether  it 
involves  liability  on  the  trustee  in  case  of  failure  of  the  bank  is  the 
same  as  in  other  cases  of  delegation,  namely,  whether  the  deposit 
was  reasonably  made  according  to  the  ordinary  course  of  business  (d). 

In  Johnson  v.  Newton  (e),  a  bank  failed  nine  months  after 
testator's  death,  the  executors  had  2,000£.  balance  in  the  bank. 
The  Master  had  found  "  that  there  were  not  any  purposes  of  their 
trust  which  rendered  it  necessary  for  the  executors  to  retain  the 
balance  or  any  part  of  it  with  the  bankers."  But  the  V.-C.  held 
that  the  executors  were  not  liable ;  it  was  reasonable  to  keep  a 
balance  in  the  bank  before  the  year  had  expired.  In  Swinfen  v. 
S.  (/),  the  Court  held  it  was  reasonable  to  leave  the  sum  in  question, 
a  very  small  one,  in  the  bank  apparently  after  the  twelve  months. 
In  Wilksv.  Groom  (g),  proceedings  were  pending  in  an  administration 
suit,  and  permanent  investment  not  being  proper,  the  money  was 
deposited  by  the  administratrix  in  a  bank  ;  and  the  Judge  said 
(p.  59),  "  Is  an  executor  or  administrator  under  the  usual  in- 
demnity clause  liable  by  reason  of  the  failure  of  a  banker  when 
investment  is  improper  for  depositing  a  fund  in  the  hands  of  the 

(a)  This  is  also  the  limit  of  the  power  Ch.  470;   see  the  Trustee  Act,   1S93, 
of  remuneration,  ibid.,  p.  678.  s.  17  (56  &  57  Yict.  c.  53). 

(b)  12  App.  Cas.  727,  infra,  p.  66S.  (e)  (1853)  11  Ha.  160. 

(c)  (1896)  1  Ir.  Kep.  18.  (/)  29  B.  211. 

(d)  Supra,  p.  641  ;  dough  v.  Bond,  (g)  3  Drury,  584  (a.d.  18r6). 
p.  664,  infra;  Be  Gasquoine,  (1894)  1 
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banker  ?  I  think  clearly  not."  In  Fenwick  v.  Clarke  (a),  executors 
after  twelve  months  deposited  money  in  a  bank,  with  the  view  of 
investing  it  and  other  moneys  not  yet  paid,  on  a  mortgage  in  order 
to  meet  deferred  legacies,  and  the  bank  failed  a  short  time,  i.e.,  two 
months,  after  the  deposit.  The  will  contained  the  usual  indemnity 
clause  from  losses  excepting  wilful  default.  The  L.JJ.  held  that 
the  trustees  were  not  liable,  and  Turner,  L.J.,  said  that  the 
intention  to  invest  the  money  with  others  expected  to  be  paid  upon 
a  fresh  mortgage  then  being  negotiated,  "  appears  a  sufficient  ground 
for  leaving  the  money  deposited  with  the  bank  meanwhile."  So 
trustees  have  been  held  not  liable  for  a  deposit  on  a  sale  left  with 
the  auctioneer,  on  the  ground  that  it  was  necessary  in  the  usual 
course  of  business  that  he  should  hold  it  for  vendor  and  purchaser  (b) ; 
nor  for  depositing  money  at  a  bank  pending  appointment  of  new 
trustees  (c),  nor  for  employing  a  banker  to  remit  money  to  a 
distance  (d). 

On  the  other  hand,  trustees  and  executors  have  been  held  liable 
for  money  left  in  banks  on  the  ground  that  the  deposit  was  unneces- 
sary in  the  following  cases.  In  Darke  v.  Martyn  (e),  the  testator 
died  in  March,  1823.  In  January,  1824,  and  January,  1825,  the 
executors  put  part  of  the  assets  in  a  bank  on  deposit  notes  carrying 
interest ;  the  bank  failed  in  November,  1825.  The  executors  were  held 
liable  because  there  was  no  sufficient  reason  shown  for  the  deposit. 

In  Moyle  v.  M.  (/),  the  testator  died  in  June,  1823.  An  adminis- 
tration suit  was  commenced  in  October,  1823,  and  the  executors  were 
held  liable  for  a  deposit  left  in  the  bank  in  December,  1825,  when 
the  bank  failed.  This  case  was  referred  to  in  Johnson  v.  Newton  (g), 
as  being  a  strong  case. 

In  Gibbins  v.  Taylor  (h) ,  the  testator  died  in  1835,  a  deposit  by 
the  executors  remained  in  a  bank  in  1842,  when  B.,  one  executor, 
died,  and  the  other  drew  out  the  funds  :  it  was  held  that  B.'s  estate 
was  liable. 

In  Rehden  v.  Wesley  (i),  there  was  the  usual  indemnity  clause 
against  losses  by  failure  of  bankers,  &c.  The  testator  died  in  August, 
1855.     The  deposit  was  made  on  the  20th  June,  1856.     The  bank 

(a)  a.d.   1862,  31  L.  T.  (N.  S.)  Ch.  120;  Godefroi  (1891),  p.  238. 
728  ;  L.JJ.  so.  4  De  G.  F.  &  J.  243.  (e)  1  B.  525. 

(b)  Edmunds  v.  Peake,  7  B.  239.  (/)  2  By.  &  M.  710. 

(c)  Adams  v.  Cleaton,  6  Bing.  226;  (g)  11  Ha.  160. 
Godefroi  (1891),  p.  137.  (h)  23  B.  144. 

(d)  Knight    v.   Plymouth,    1   Dick.  (t)  29  B.  213. 
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stopped  in  September,  1856.    The  executors  were  held  liable  because, 

"  it  was  an  investment  not  a  deposit." 

So  trustees  have  been  held  liable  for  money  left  in  a  bank  which 

failed  after  they  had  been  ordered  to  pay  it  into  Court  (a),  or  to  new 

trustees  (b). 
In   Cann  v.  C.  (c),  Kay,  J.,  expressed  an    opinion  that  trustees 

while  seeking  an  investment  on  mortgage  ought  not  to  leave  money 

in  a  bank    for  more   than   six    months ;    he  decided    that  fourteen 

months  was  too  long.     And  trustees  may  be  responsible  for  loss  if 
they  keep  larger  balances  than  necessary  (d). 

Although  the  deposit  in  a  bank  may  be  proper,  care  must  be  taken 
that  the  amount  is  in  the  joint  names  of  all  the  trustees.  And  in  the 
case  of  a  sole  trustee,  that  it  is  distinguished  from  his  private 
account  (e) ;  the  ground  being  that  the  bank  would  obtain  a  right 
against  it,  in  respect  of  any  personal  liability  of  his  to  them  which 
would  not  be  the  case  if  there  was  a  separate  trust  account  (/). 

Although  a  trustee  may  not  have  parted  with  the  control  over  a 
trust  fund,  so  as  to  enable  another  person  to  deal  with  it  without  his 
concurrence,  he  may  still  be  liable  if  he  parts  with  his  exclusive 
control  by  associating  and  incorporating  with  himself  the  authority 
of  another  person  (//). 

In  Clough  v.  Bond(h),  the  estate  of  J.  Bond,  the  husband  of  an 
administratrix,  was  held  liable  for  a  payment  into  a  bank  in  the  joint 
names  of  himself  and  his  co-administrator  without  the  wife's  name 
being  added,  by  reason  of  which,  on  the  death  of  J.  Bond,  the 
co-administrator  was  entitled  to  and  did  draw  out  the  whole  fund  ; 
the  principles  on  which  Lord  Gottenham  founded  his  judgment  in 
this  case,  were  quoted  and  adopted  in  the  recent  case  of  Re 
Gasquoine  (i). 

(a)  Wilkinson  v.  Bewick,  4  Jur.  3S6,  392;  Great  Eastern  By.  Co. 
(N.  S.)  210.  v.  Turner,  8  Ch.  149. 

(b)  Lunhann  v.  BlundeU,  ibid.  83.  (/)  Ex  p.  Kingston,  Be  Gross,  6  Ch. 

(c)  51  L.  T.  770;  see  also  Be  Earl,  632,  and  see  cases  in  note  (e). 

39  W.  B.  108  ;  Godefroi  (1891),  p.  238.  (g)  Salway  v.  S.,  2  Buss.  &  M.  215, 

(d)  Home  v.  Bringle,  8  CI.  &  Fin.  affitmed  Dom.  Broc.  nom.  White  v. 
264;  Astbury  v.  Beasley,  17  W.  B.  Baugh,  2  Buss.  &M.  220,  9Bligh,  181, 
638  ;  Godefroi  (1891),  p.  238.  3  C.  &  F.  44.     See  also  Dixon  v.  D., 

(e)  Matthews  v.    Brise,    6   B.   239 ;  9  C.  D.  587. 

see  also  Bellows  v.  Mitchell,   1  B.  W.  (h)    Clough   v.   Bond,    3  My.    &  C. 

81  ;    Massey   v.    Banner,    1    J.   &  W.  490. 

241;     Wren  v.    Eirton,    11    V.    377;  (i)  (1894)  1  Ch.  470,  cited  supra,  p. 

Fennell  t-.  Deflell,  4  De  G.   M.  &  G.  643,     infra,    p.    672,   and   see    Lang- 


LIABILITY    FOB    ACTS    A*D    RECEIPTS    OF    CO-TRUSTEE.       665 

Townley  v.  Sherborne.-Briee  v.  Stokes. 

So  where  two  trustees,  instead  of  investing  the  trust  moneys  on 

„«     .rities,  deposited  them  in  a  hank,  and  the  surviving  trustee 

Sew  o,   "he  balance  and  applied  it  to  his  own  use  :  it  was  he  d  by 

tliUy.  M.R-.  «-t  the  estate  of  the  deceased  trustee  was  hable  to 

m there" tWe'fseveral   trustees,  trust  property  consisting  of 
spe^fi  car   el!  such  as  plate,  as  ah  the  trustees  cannot  have  the 

t    keen  the  key  of  the  box  in  order  to  obtain  the  coupons  (6). 

See  h  wcve.-  and  consider  the  case  of  Cottar  v.  «*«-*« 
Rf  Co  uTwheve  one  trustee  was  allowed  to  keep  debentures  and 
By.  to.  (e),  wnere  u  trustees;   the  debentures  were 

he  forged  the  signatures  of  his   co-trustees  wi,ether  if 

ultimately  recovered.     It  has  been  considered  do „WM  _ whether^ ft 
they  had  not  been  recovered,  the  innocent  trustee  would  not  have 

bT  Weft  justified,  pending   the   preparation ,    of  a ^  mortgage 
security  in  investing  the  money  in  exchequer  bills  e)  -though  liable 
Cb,efUhose  undisguised  by  any  trust  in  t  ^- «. 
/Is  to  cttstorfi/  0/  iiffe-feds.-The  case  of  Xtoi/<J s  Bankfmg  vo  v. 
Jots  ( f     sho/s  that  if  a  trustee  under  a  settlement  of  land  fads  to 
toouh-e  f     the  title-deeds,  he  and  his  cestui  9«  trust  will  be  post- 
poned by  the  negligence  to  an  equitable  mortgagee  obtaining  the 
Teeds     The  trustee  of  land  should  in  all  cases  therefore  inquie  to, 
the  deeds      If  he  is  entitled  to  hold  them,  a  trustee  should  ■equne 
them  to  be  deposited  with  him.     See  the  notes  to  M  v.  A.  ante, 
p.  94. 

ford  ..  Gascoyne,  1!  Y.  333,  8  E.  E.       II.  259,  see  alSe  Hell  ,  French,  1 1  B. 

^f tUrwoou  .Stevens,  3  Me,      ^  ^™V  Dutie5  ar,4 

'.in  m     i„,    oo   -r    <?44        froi  on  Trusts  (lb91),  p-  *°<" 

(.)  Gibbons  ,.  Taylor,   22    B^  344.  ^  fi  R  m 

See  also  Evans  *.  Bear    10  Oh. j6,  W  Godefroi  (1891), 

Ingle  ..   Partridge,  32  B.  661,  34  B.  (/)  "^ 

411.  *y' 

(6)  Mendes  v.  Guedalla,  2  John.  & 
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The  right  to  the  custody  is  not  always  in  the  trustee.  The  legal 
tenant  for  life  is  as  a  rule  entitled  to  hold  the  deeds  (a),  but  where 
the  trust  was  for  the  trustee  to  receive  the  rents  and  pay  them  to 
the  tenant  for  life,  it  was  held  that  the  trustee  had  the  legal  estate, 
and  was  entitled  to  the  deeds  (b),  and  it  would  be  prudent  in  all 
cases  for  the  trustee  having  the  legal  estate  to  require  them. 

The  Court  has  frequently  ordered  the  deeds  to  be  delivered  to  the 
equitable  tenant  for  life  (c). 

For  a  case  in  which  trustees  of  a  building  estate  were  held 
justified  in  leaving  the  deeds  in  the  hands  of  the  solicitor  to  the  trust, 
see  Field  v.  F.  (d),  in  which  case  Kekewich,  J.,  while  he  held  in  the 
particular  case  before  him,  that  trustees  of  a  building  estate  in  the 
course  of  development  might  leave  the  deeds  with  their  solicitors,  said 
that  as  a  general  principle,  trustees  must  have  their  title-deeds  as  well 
as  their  securities  under  their  control ;  and  that  certificates  and  bonds 
payable  to  bearer  ought  not  to  be  under  the  control  of  a  solicitor  or 
any  other  agent.  Trustees  must  keep  them  not  necessarily  in  ttieir 
own  custody,  but  in  some  place  where  they  cannot  be  got  at  without 
the  consent  of  the  whole  body. 

Entrusting  custody  to  Agents. — So  also  a  trustee  is  not  liable  if 
in  the  ordinary  course  of  business  he  employs  an  agent  to  collect  small 
debts  and  they  are  lost  by  the  agent's  insolvency,  Re  Brier  (e),  where 
Lord  Selborne  said,  "  I  think  that  in  this  case  the  burden  of  proof  is 
upon  the  respondents  who  seek  to  charge  the  executors  with  this  money. 
The  statute  22  &  23  Vict,  c.  35,  s.  31  (/),  provides  in  effect  that 
trustees  shall  not  be  responsible  for  any  banker,  broker,  or  other  person 
with  whom  trust  moneys  have  been  deposited  (which  I  understand  to 
mean  properly  deposited),  unless  it  can  be  shown  that  that  loss  hap- 
pened through  their  own  wilful  default.  The  statute  incorporated 
generally  into  instruments  creating  trusts  the  common  indemnity 
clause  which  was  usually  inserted  in  such  instruments.  It  does  not 
substantially  alter  the  law  as  it  was  administered  by  Courts  of  Equity, 
but  gives  it  the  authority  and  force  of  statute  law,  and  appears  to  me 

(a)  See  Sug.  V.  &  P.  14th  ed.,  446,  he  has  mortgaged,  Be  Newen,  (1894) 
and  Leathes  v.  L.,  5  C.  D.  221.  2  Ch.  369. 

(b)  Garner  v.  Harrington,  22  B.  627.  (d)  (1894)  1  Ch.  425. 

See  also  Allwood  v.  Heywood,  1  H.  &  (e)  Be   Brier,   Brier  v.    Evison,    26 

C  745.  C.  D.  238,  C.  A. 

(c)  i?e  Burnaby,  42  C.  D.621;  Lang-  (/)  Bepealed  by  the  Trustee  Act, 
dale  v.  Briggs,  8  De  G.  M.  &  G.  391 ;  1893  ;  see  now  sects.  17  &  24  of  that 
Taylor  v.    Sparrow,    4    Gif.    703,    Be  Act. 

"Wythes,  (1893)  2  Ch.  369,  but  not  if 
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to  throw  the  onus  probandi  on  those  who  seek  to  charge  an  executor 
or  trustee  with  a  loss  arising  from  the  default  of  an  agent  when  the 
-propriety  of  employing  an  agent  has  been  established.  In  the 
present  case,  the  learned  Judge  in  the  Court  below  has  virtually 
decided  that  this  was  a  case  of  proper  employment  of  an  agent  for  a 
proper  purpose,  and  as  far  as  I  can  judge,  the  nature  of  the  case 
justifies  that  view  "  {a). 

But  where  money  was  handed  by  a  trustee  to  his  solicitor  to  invest 
and  the  solicitor  misapplied  it,  it  was  held  that  the  trustee  was 
liable  (b).  So  where  a  trustee  allowed  trust  money  to  be  paid  to  the 
account  of  his  co-trustee,  a  solicitor  (c). 

As  to  the  necessity  of  selecting  agents  professionally  qualified  see 
Fry  v.  Tapson  (d),  Re  Weall  (e). 

Where  each  of  two  trustees  retained  possession  of  a  moiety  of  bonds 
passing  by  delivery,  one  was  held  liable  to  make  good  the  loss 
sustained  by  the  other  appropriating  his  money  (/),  and  where  two 
of  three  trustees  had  committed  a  box  containing  such  securities 
to  the  third  (a  stockbroker),  for  the  purpose  of  conversion  they  were 
bound  to  ascertain  when  the  box  was  returned  to  the  bankers,  that 
such  conversion  had  been  effected  and  the  new  securities  restored. 

Before  the  Conveyancing  Act  of  1881,  it  was  held  that  trustees  for 
sale  were  not  justified  in  employing  a  solicitor  to  receive  the  purchase- 
money  (g),  and  in  Viney  v.  Chaplin  (h)  it  was  held  that  in  the  case  of 
a  sale  by'  an  owner,  a  solicitor  must  produce  written  authority  to 
receive  the  money,  and  that  the  possession  of  the  deed  with  receipt 
endorsed  is  not  sufficient. 

In  order  to  meet  this  latter  case,  it  was  in  effect  enacted  by 
sect.  56  of  the  Conveyancing  Act  of  1881,  that  the  deed  with  the 
receipt  in  the  body  or  endorsed  should  be  sufficient.  It  was  held  (i) 
that   this  did   not   authorise    solicitors  for   trustees   to   receive   the 

(a)  See  also  Be  Bird,  16  Eq.   203  ;       Mackinnon,  13  App.  Cas.  754. 
Castle   v.   Warland,    32   B.    660;    Be  (e)  42  C  D.  674 

Brier,  26  C.  D.  238.  (/)  Lew.  ..  Nobbs   8  C.  D   591 

(b)  Bostock  v.  Floyer,  1  Eq.  26.  ex-  (</)  Ghost  v.  Walker  9  B  497 
plained  by  Lindley,  L. J.,  in  Speight  v.  Bowland  v.  Witherden,  3  M  &  J.  o6S 
Gaunt,  22  C.  D.  p.  737.  (A)  Viney  ..  Chaplin,  2  De_  G  ft  J. 

(c)  Wynne  v.  Tempest,  13  Times  468,  482 ;  see  also  Ex  p.  Swinbanks, 
L  E   360  11  CD.  526. 

'(d)  ^8  C  D.  268  ;  Be  OHve,  34  C  D.  (*)  Bellamy  v.  Metropolitan  Board 
70 ;  Smethurst  v.  Hastings,  30  C  D.,  of  Works,  24  C  D.  387  Be  Flower, 
p.  494 ;  Learoyd  r.  Whiteley,  12  App.  27  0.  D.  592,  and  see  Webb  v  Jed- 
Gas.  761,  where  trustees  did  not  act  sham,  Kay  ft  J.  385  ;  Hope  v.  Liddell, 
with    ordinary    prudence;     Knox    v.  21  B.  183. 
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money  unless,  as  put  by  Bowen,  L.J.,  in  case  of  "  moral  necessity." 
This  section  was  extended  to  trustees'  solicitors  by  sect.  2  of  the 
Trustee  Act,  1888,  repealed  and  re-enacted  by  sect.  17  of  the 
Trustee  Act,  1893  (a),  so  far  as  regards  receipts  after  Dec.  24,  1888, 
and  it  extends  to  authority  given  by  trustees  (b)  to  agents  to 
receive  policy  moneys,  but  it  contains  an  express  reservation  of  the 
old  liability  of  trustees  if  they  allow  the  money  to  remain  under 
the  control  of  the  agent  for  longer  than  reasonably  necessary. 

5.  Investment  of  Trust  Property. 

Subject  to  the  rules  as  to  delegation  above  stated  (p.  641),  trustees 
might  for  the  purpose  of  making  or  realising  an  investment  adopt  the 
judgment  of  a  skilled  agent,  such  as  a  broker  or  solicitor,  in  matters 
which  properly  came  within  their  professional  knowledge  (c). 

The  case  of  Learoyd  v.  Whiteley  (d)  also  marks  the  important 
limitation,  that  the  trustee  must  judge  whether  the  investment  is  of 
a  kind  authorised  by  his  trust,  and  that  he  would  not  be  exonerated 
in  this  respect  by  the  opinion  of  the  agent  that  the  investment  was  a 
good  investment.  In  that  case  trustees  invested  trust  money  on  the 
security  of  a  5  per  cent,  mortgage  of  a  freehold  brickfield,  with  build- 
ings,machinery  and  plant  affixed  to  the  soil,  being  advised  by  competent 
valuers  that  the  property  was  a  good  security  for  the  amount  invested. 
The  valuers'  report  was  in  fact  based  upon  a  valuation  of  more  than 
double  the  amount  invested,  and  upon  the  supposition  that  the 
concern  was  going  ;  but  the  report  did  not  state  this,  nor  distinguish 
between  the  value  of  the  land  and  that  of  the  buildings,  machinery, 
&c.  The  trustees  acted  bond  fide,  but  acted  upon  the  report  without 
making  any  further  inquiries.  The  trustees  were  held  liable  for  the 
security  being  insufficient,  because  the  valuation  did  not  distinguish 
the  value  applicable  to  the  land  apart  from  the  speculative  trade,  and 
the  trustees  were  bound  to  judge  for  themselves  that  they  could  only 
trust  to  the  value  of  the  land  as  a  real  security  and  not  to  the  trade. 

Since  this  case  was  decided,  important  provisions  have  been  made 
for  the  protection  of  trustees  in  respect  of  investments  by  the  Trustee 
Act  of  1893,  sects.  1  to  9. 

Mr.  Birrell,  referring  to  sect,  8,  sub-sect.  1  of  this  Act,  calls  it  the 

(a)  56  &  57  Yict.  c.  53.  royd  v.  Whiteley,  12  App.  Cas.  727,  see 

(b)  This  does  not  extend  apparently  p.  731 ;  Fry  v.  Tapson,  28  C.  D.  268  ; 
to  authorities  given  by  persons  who  Jobson  v.  Palmer,  (1S93)  1  Ch.  71. 
are  not  trustees.  (d)  Supra. 

(c)  Re  Weall,   42  C.   D.  674  ;    Lea- 
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"bulwark  of  the  trustee."  He  says  (a)  : — "  On  this  section  five  points 
may  be  made.  First,  the  property  must  be  within  the  trust — that  is  to 
say,  it  must  be  property  on  which  the  trustee  can  lawfully  lend — and 
therefore  if  by  the  deed  or  will  the  trustee  can  only  lend  on  real  securi- 
ties, the  property  must  belong  to  that  class.  Second,  there  must  be  a 
report  of  value  by  a  practical  surveyor  or  valuer.  Third,  such  surveyor 
or  valuer  must  be  instructed  and  employed  independently  of  any  owner 
of  the  property.  Fourth,  the  loan  must  not  exceed  two-thirds  of  the 
value  of  the  property  as  stated  in  the  report.  Fifth,  the  surveyor  or 
valuer  must  expressly,  and  in  his  report,  advise  the  loan  to  be 
made.        *     *     * 

"  The  surveyor  or  valuer  employed  ought  to  be  distinctly  told  in 
writing  that  the  moneys  in  question  are  trust  moneys,  and  that  his 
report  is  to  be  made  having  regard  to  the  provisions  of  sect.  8  of  the 
Trustee  Act  of  1893,  and  he  must  be  required,  at  the  end  of  his 
valuation,  formally  to  advise  the  trustees  that  they  would  be  safe  in 
advancing  two-thirds  of  the  amount  of  the  valuation.  The  report 
should  be  signed  by  the  surveyor  or  valuer  in  his  individual  name, 
and  not  in  that  of  any  firm  of  which  he  may  be  a  member.  It  is 
just  as  well  not  to  tell  the  surveyor  or  valuer  the  amount  of  the 
proposed  loan." 

Learoyd  v.  Wkiteley  (b)  turned  on  the  fact  that  the  nature  of  the 
security  was  not  proper,  and  therefore  on  the  principal  point  decided 
this  Act  would  make  no  difference.  But  it  is  to  be  observed 
that  in  that  case  the  Court  treated  the  investment  as  wholly  unautho- 
rised, and  in  estimating  the  trustees'  liability  did  not  think  it  neces- 
sary to  take  into  account  the  value  of  what  might  have  been  within 
the  definition  of  real  security ;  and  it  seems  that  before  the  Act,  if 
the  security  was  for  any  reason  unauthorised,  it  was  treated  as 
wholly  improper,  and  the  trustees  liable  to  make  good  any  loss. 

See  now  sect.  9  of  the  Trustee  Act,  1893  (c),  by  which  it  is  in 
effect  enacted  that  if  a  mortgage  were  at  the  time  of  investment 
a  proper  security  in  all  respects  for  a  smaller  sum,  it  shall  be 
deemed  an  authorised  investment  for  the  smaller  sum. 

This  section  is  important  in  cases  where  land  has  declined  in 
value,  and  may  to  a  great  extent  diminish  the  liability  of  trustees. 
It  is  to  be  observed,  however,  that  in  Learoyd  v.  Whiteley  the 
land — that  part  of  the  security  which  was  in  the  nature  of  real  secu- 

(o)  Duties  and  Liabilities  of  Trustees,  (b)  12  App.  Cas.  727. 

p.  47.  (c)  56  &  57  Vict.  c.  53. 
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rity — was  constantly  being  diminished  in  value  by  digging  for  bricks, 
and  trustees  would  not  be  safe  in  trusting  to  the  value  of  such  a 
security  at  the  time  of  investment,  or  of  any  other,  such  as  a  mine, 
when  the  value  was  being  daily  diminished. 

The  Judicial  Trustees  Act,  1896  (a),  contains  the  following  pro- 
vision : — 

Sect.  3.  (1)  "  If  it  appears  to  the  Court  that  a  trustee,  whether 
appointed  under  this  Act  or  not,  is,  or  may  be,  personally  liable  for  any 
breach  of  trust,  whether  the  transaction  alleged  to  be  a  breach  of  trust 
occurred  before  or  after  the  passing  of  this  Act,  but  has  acted  honestly 
and  reasonably,  and  ought  fairly  to  be  excused  for  the  breach  of  trust, 
and  for  omitting  to  obtain  the  directions  of  the  Court  in  the  matter  in 
which  he  committed  such  breach,  then  the  Court  may  relieve  the 
trustee  either  wholly  or  parti}7  from  personal  liability  for  the  same." 

(2)  "  This  section  shall  come  into  operation  atthe  passing  of  this  Act." 

In  Re  Turner,  Barker  v.  Ivimey  (6)  trust  money  had  been 
invested  upon  an  equitable  mortgage  of  an  undivided  share  of  land 
with  china  clay  works  in  Cornwall.  One  of  the  trustees,  Ivimey,  was 
a  solicitor,  and  interested  in  another  undivided  share  of  the  same 
property.  He  took  the  active  part  in  the  mortgage,  and  Turner,  the 
other  trustee,  relied  entirely  upon  him.  It  was  held  by  Byrne,  J., 
that  sect.  9,  sub-sect.  1  of  the  Trustee  Act,  1893,  did  not  apply,  because 
the  security  was  not  a  proper  investment  for  a  smaller  sum  ;  and  that 
Turner,  in  relying  on  Ivimey,  was  not  acting  "  reasonably  "  within  the 
Judicial  Trustees  Act,  1896,  sect.  3,  and  therefore  was  not  entitled 
to  be  relieved  under  that  Act — that  both  trustees  were  jointly  and 
severally  liable  to  the  cestui  que  trust,  but  that  Turner  was  entitled 
to  be  indemnified  by  Ivimey,  the  solicitor  trustee  (c). 

As  to  the  nature  of  such  a  security  as  a  brickfield,  or  premises 
depending  for  value  on  a  business,  see  cases  cited  (d). 

By  the  Trustee  Act,  1893,  Amendment  Act,  1894(e),  sect.  4,  "A 
trustee  shall  not  be  liable  for  breach  of  trust  by  reason  only  of  his  con- 
tinuing to  hold  an  investment  which  has  ceased  to  be  an  investment 
authorised  by  the  instrument  of  trust  or  by  the  general  law." 

In  Re  Chapman,  Cocks  v.  Chapman  (/),  Kekeivich,  J.,  held  that 

(a)  59  &  60  Vict.  c.  35,  s.  3.  (d)  Stickney  v.  Sewell,  1  My.  &  C. 

(6)  (1897)  1  Ch.  536,  see  Re  Roberts,  14;    Budge  v.  Gummow,  7  Ch.  719; 

41  Sol.  Jo.  468.     See  also  Wynne  v.  Brinsden  v.  Williams,  (lS94)3Ch.  185. 

Tempest,  13  Times  L.  B.  360;  rules  (e)  57  Yict.  c.  10. 

have  been  made  for  carrying  the  Act  (/)  (1896)  1  Ch.  323;  (1896)  2  Ch. 

into  effect.  763. 

(c)  In  102  L.  T.  Jo.  p.  414. 
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this  section  was  not  retrospective,  and  will  not,  therefore,  have  the 
effect  of  relieving  trustees  for  breaches  of  trust  committed  before  the 
passing  of  the  Act  by  retention  of  an  investment  which  has  ceased  to 
be  an  authorised  investment.  The  decision  was  reversed  by  the  C.  A. 
without  expressing  an  opinion  on  this  point.  The  C.  A.  decided 
that  the  trustees  were  not  liable  on  principles  applicable  before  the 
Act  of  1894,  namely,  that  they  had  acted  honestly  and  prudently. 

The  investments  of  trustees  are  now  governed  by  Part  1  of  the 
Trustee  Act  of  1893,  which  repealed  the  Trust  Investment  Act  of 
1889  (a),  and  by  K.  S.  C.  1883,  0.  22,  r.  17  (6). 

Personal  security. — Advancing  money  to  individuals  on  per- 
sonal security  without  property  is  sometimes  treated  as  an  instance 
of  delegation  of  trust.  In  the  absence  of  clear  and  express  authority 
it  is  clear  that  trustees  or  executors  will  not  be  justified  in  lending  the 
trust  money  on  personal  security;  see  the  remarks  of  Lord  Eldon  in 
Walker  v.  Symonds  (c),  on  the  opinion  of  Lord  Northinyton  in 
Harden  v.  Parsons  (d),  although  a  larger  rate  of  interest  may  be 
obtained  thereby  (e),  even  to  a  person  to  whom  the  testator  had  been 
accustomed  to  lend  money  on  personal  security  (/),  and  although 
such  security  be  joint  (y)  or  with  sureties  (h).  As  to  what  is  an 
express  authority  to  do  so,  see  cases,  note  (i).  Mere  general  expres- 
sions, leaving  the  nature  of  the  investment  apparently  discretion- 
ary (k),  such  as  a  power  to  invest  on  such  good  security  as  the  trustees 
can  procure  and  may  think  fit  (I),  or  even  a  power  to  invest  "  in  any 
securities  whatsoever  "  (m),  will  not  be  sufficient  authority.  And  the 
judgments  in  Knox  v.  Mackinnon  (n)  show  that  trustees  must  be 

(«)  52  &  53  Vict.  c.  32.  S.  C.  2  Cox,  113 ;  Child  v.  C,  20  B. 

(h)  See  Mr.  Birrell's  remarks  on  50;  Pickard  v.  Anderson,  13  Eq.  608. 
s.  1  (g),  of  the  Act  of  1893,  and  O.  22,  (k)  Pocock  v.  Eeddington,  5  V.  794  ; 

r.  17  ;  Duties  and  Liabilities  of  Trus-  Wilkes  v.  Steward,  G.  Coop.  6  ;    Mills 

tees,  p.  57.  v.    Osborne,     7     Si.    30  ;     Potts     v. 

(c)  3  Sw.  62.  Britton,  11  Eq.  433  ;  Bethell  v.  Abra- 

(d)  1  Eden,  148;   see  also  Terry  v.  ham,  17  Eq.  24. 

T.,    Pr.  Ch.    273;     Yigrass   v.    Bin-  (I)  Wilkes  v.  Steward,  G.  Coop.  6 ; 

field,  3  Madd.  62  ;  Walker  v.  Symonds,  Styles  v.  Guy,  1  Mac.  &  G.  422  ;  Mills 

3  Sw.  63  ;  Darke  v.  Martin,  1  B.  525.  v.    Osborne,    7    Si.    30  ;   Westover  v. 

(e)  Adye  v.  Feuilleteau,  1  Cox,  24.  Chapman,     1    Coll.    177;     A.-G.     v. 
(/)  Styles  v.  Guy,  1  Mac.  &  G.  423.  Higham,  2  Y.  &  C.  C.  C.  634  . 

(g)  Holmes  v.  Dring,  2  Cox,  1.  (m)  Lewis  v.  Nobbs,  S  C.  D.  591. 

(h)  Watts  v.  Girdlestone,  6  B.  188.  (n)  13  App.  Cas.  753. 

(t)  Forbes  v.  Boss,  2  Bro.  Ch.  430  ; 
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careful  in  exercising  even  an   express   power  to  lend   on    personal 
security.     See  further  on  this  point  the  cases  cited  below  (a). 

6.  Liability  for  the  Acts  or  Defaults  of  Co-trustees  and  Co-executors. 

The  same  principles  apply  as  are  stated,  ante,  pp.  041 — 04.5,  with 
respect  to  delegation  generally,  and  liability  will  attach  if  property  is 
"unnecessarily"  placed,  or,  if  properly  placed,  is  left  too  long  under 
the  control  of  a  co-executor  or  co-trustee.  And,  further,  a  trustee 
would  be  liable  if  he,  without  interfering,  permitted  a  breach  of  trust 
by  a  co-trustee,  see  infra,  p.  677. 

There  is  but  little  difference  whether  the  control  or  custody  be 
given  to  a  co-trustee  or  co-executor  or  to  a  stranger  as  agent. 
Speight  v.  Gaunt  (b)  was  a  case  of  an  employment  of  a  broker  and 
agent  who  was  not  a  co-trustee. 

Re  Gasquoine  (c)  was  a  case  of  the  employment  of  a  broker  who 
was  a  co-trustee,  and  this  fact  was  referred  to  in  the  judgment  as 
being  to  some  extent  material  in  the  selection  of  a  broker.  But  the 
same  principle  was  applied  in  both  cases,  and  applies  to  all  cases  of 
delegation,  (namely)  that  it  is  only  allowed  when  necessary  according 
to  usage  in  ordinary  course  of  business. 

The  ordinary  clause  of  indemnity  used  by  conveyancers  in  trust 
documents  was  embodied  in  all  such  documents  by  Lord  St. 
Leonards1  Act  (d).  This  section  is  repealed  and  re-enacted  by  s.  24  of 
the  Trustee  Act,  1893,  and  is  extended  to  executors  and  administrators 
by  sect.  50. 

This    section    does    not,   it    would    seem,   protect    trustees  from 

(a)  Cocker  v.  Quayle,  1  E.  &  M.  535  ;  O'Eorke,  3  Ir.  E.  Eq.  172  ;  Yersturme 

Bateruan  v.  Davis,  3  Madd.  98  ;  Keays  v.  Gardiner,  17  B.  338  ;  Parker  v.  Blox- 

v.  Lane,   3  Ir.   E.   Eq.   1  ;   Greenham  am,   20  B.     295 ;    Be   Household,  27 

v.  Gibbeson,   10  Bing.  363;    Offen  v.  C.  D.  553,  see  also  Ambleby  v.  Kirk, 

Harman.    1    De    G.    F.    &    J.    253;  Coop.  C.  P.  254;  Be  Jackson,  21  C.  D. 

Stevens  v.  Eobertson,  37  L.  J.  Ch.  499;  7S6 ;  Pickard  v.  Anderson,  13  Eq.  608. 

Boss  v.  Godsall,  1  Y.  &  C.  C.  C.  617  ;  See  also  Forbes  v.  Eoss,  2  Bro.   Ch. 

see  also  Luther  v.  Bianconi,  10  Ir.  Ch.  430 ;    Langston  v.  Olivant,  G.  Coop. 

194  ;  Costello  v.  O'Eorke,  3  Ir.  E.  Eq.  33  ;    Cock    v.   Goodfellow,   10  Madd. 

172;  Stuart  v.  S.,  3  B.  430  ;  Eaby  v.  489;  Dickenson  v.  Player,  C.  P.  Coop. 

Bidehalgh,  7  De  G.  M.  &  G.  104  ;  Fitz-  178  ;    Fitzgerald  v.  Pringle,   2   Moll, 

gerald  v.  F.,  6lr.  Ch.  E.  145  ;  Yickery  534. 

v.  Evans,  3  N.  E.  286 ;    Harrison  v.  (b)  22    C.   D.    737,   9   App.   Cas.   1, 

Thexton,  4  Jur.  (N.  [S.)  550 ;  Be  Dick,  .  ante,  p.  641. 

(1891)     1    Ch.    423,    431 ;    Stewart  v.  (c)  (1894)  1  Ch.  470,  ante,  p.  643. 

Sanderson,     10  Eq.    26  ;    CosteUo   v.  (d)  22  &  23  Yict.  c.  35,  s.  31. 
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neglecting  to  receive  the  trust  property  themselves,  if  they  ought  to 
have  so  received  it,  unless  they  can  show  they  were  prevented  by 
moral  necessity,  arising  from  the  usage  of  mankind. 

In  Re  Brier  (a),  a  case  under  the  former  clause,  it  was  held  that 
this  statutory  indemnity  only  enforced  the  law  as  recognized  by  the 
old  cases  in  equity,  and  gave  no  protection  where  the  act  was  not 
necessary  according  to  the  ordinary  course  of  business,  in  which  case 
it   would   amount   to   "wilful   default,"    as   to   which   see  Jones  v. 

Oiven  (6). 

Of  course,  the  wording  of  a  special  indemnity  clause  is  sometimes 
so  extensive  as  to  protect  a  trustee  from  the  consequences  of  what 
might  otherwise  be  a  breach  of  trust  :  see  the  judgment  of  West- 
bury,  C,  in  Wilkins  v.  Hoggs  (c). 

Ordinary  course  of  business.— The  judgment  in  the  principal  case 
is  grounded  on  the  receipt  of  the  rents  in  question  being  necessary 
according  to  common  practice  in  business,  and  the  rule  may  now  be 
stated,  thus:  if  one  executor  does  an  act  unnecessarily,  which 
enables  his  co-executor  to  obtain  sole  possession  of  property  be- 
longing to  the  testator's  estate,  which,  but  for  that  act,  he  could  not 
have  obtained  possession  of,  the  executor  doing  such  act  will  be 
liable  for  any  loss  that  occurs  from  the  misapplication  of  such 
property  by  his  co-executor  (d). 

A  trustee  is  bound  not  only  to  make  proper  inquiries  from  his  co- 
trustees for  what  purpose  the  trust  moneys  are  wanted,  but  also  to 
take  care  that  they  have  been  duly  invested  in  accordance  with  the 
representations  made  to  him  :  Hanbury  v.  Kirkland  (e). 

And  an  executor  or  trustee  will  be  liable  not  only  if  by  some  act 
he  puts  the  control  of  property  unnecessarily  in  the  co-trustee  or 
co-executor,  but  also  if  passively  through  neglect  of  duty  he 
allows    the    co-trustee    or    co-executor    to    obtain    the   control,    or 

(a)  26  C.  D.  238.  co-trustee  to  deal  with  trust  property 

(b)  47L.T.  760;  Buxton  v.  B.,  1  My.  when  not  necessary  in  the  ordinary 
&  C.  80,  Be  Stevens,  (1897)  1  Ch.  422.  course  of  business.  Walkers.  Symonds, 

(c)  8  Jur.  (N.  S.)  25  ;  Pass  v.  Dun-  3  Swans.  1 ;  Booth  v.  B.,  1  B.  125; 
das  43  L  T.  665.  Dicks  v.  Barford,    19  B.  409  ;  Brmn- 

Yd)  Judgment  of   Kay,  L.J.,  in  Be  ridge  v.  B.,  27  B.  5;  Ingles  v.  Part- 

Gasquoine,  (1S94)  1  Ch.  477,  qualifying  ridge,  32  B.  661 ;  Thompson  *.  Finch, 

the  rule  as  stated  in  Candler  v.  Tillett,  22  B.  316  ;  Be  Fryer,  3  Kay  &  J.  317  ; 

22  B.  257,  263.     The  rule  applies  to  Lewis  v.  Nobbs,  8  C.  D.  o91 ;  Kobm- 

trustees  and  co-executors  alike ;    see  son  v.  Harken,  (1896)  2  Ch.  415. 
iud-ment  in   Townley   v.  Sherborne,  (e)  3  Si.  265  ;  see  also  Broadhurst  v. 

supra.     The  following  cases  show  the  Balguy,  1  Y.  &  C.  C.  C.  16;   Mendes 

liability  of  a  trustee  for  enabling  his  v.  Guedalla,  2  John.  &  H.  2o9. 
W.   &  T. — VOL.   II.  43 
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stands  by  while  the  breach  of  trust  has  been  committed  (a),  or  does 
not  take  proper  measures  to  secure  the  property  (b),  or  permits  the 
co-executor  to  retain  part  of  the  assets  in  his  hands  for  an  unneces- 
sarily long  time  (c). 

Of  course,  in  considering  what  is  necessary  according  to  the  ordi- 
nary course  of  business,  there  is  a  difference  between  the  case  of  an 
executor,  and  that  of  a  trustee  of  some  defined  trust,  as  the  trustee  as 
a  rule  has  only  to  see  to  the  custody  and  investment  of  the  property 
and  the  payment  of  income  to  the  beneficiaries.  Executors  have  to 
wind  up  the  testator's  estate,  and  pay  debts,  and  power  may  in  a 
proper  case  be  intrusted  to  a  co-executor  for  the  purpose  (d). 

But  it  has  been  held  in  old  cases  (e)  that  an  executor  will  not  be 
justified  in  joining  in  a  transfer  to  his  co-executor,  after  a  consider- 
able time  has  elapsed  from  the  testator's  death,  upon  the  mere  repre- 
sentation by  his  co-executor  that  the  stock  is  wanted  for  payment  of 
debts ;  and  if  he  neglects  to  make  proper  inquiries,  he  will  be  liable 
for  the  misappropriation  of  his  co-executor,  but  he  will  not  be  charged 
for  so  much  as  was  properly  applied.  In  Shipbrook  v.  Hinchin- 
brook  (/):  three  executors,  two  years  and  a  half  after  the  death  of  the 
testator,  joined  in  executing  a  power  of  attorney  to  a  co-executor  for 
the  sale  of  stock,  upon  his  representations  that  it  was  required  for 
payment  of  debts.  Eldon,  G,  held,  that  they  were  liable  for  so  much 
of  the  money  arising  from  the  sale  of  the  stock  as  was  misappropriated 
by  their  co-executor,  but  not  for  such  part  as  they  could  prove  was 
applied  in  payment  of  debts.  In  Townsend  v.  Barber  (g),  the 
estate  of  an  executor  was  held  liable  for  permitting  a  co-executor  to 
obtain  possession  of  fourteen  East  India  Bonds,  part  of  the  testator's 
assets,   who    disposed    of  them    and    afterwards  became   bankrupt, 

(a)  Mucklow  v.  Fuller,  Jac.  198;  608;  Chambers  r.  Mincbin,  7  V.  197, 
Candler  v.  Tillett,  22  B.  297;  Booth  v.  6  R.  R.  Ill  ;  Be  Brier,  supra,  p.  673  J 
B.,  1  B.  125;  Dix  v.  Burford,  19  B.  Be  Chapman,  (1896)  2  Ch.  p.  773; 
409-  Hiddingh  v.  Denyssen,  supra,  p.  653. 

(b)  Lincoln  v.  Wright,  4  B.  427.  (e)  Shipbrook  V.   Hinchinbrook,    1 1 

(c)  Stiles  v.  Guy,  1  Hall  &  T.  523  ;  V.  252,  16  V.  477,  8  R.  R.  138;  Bacon 
S.  C,  1  Mac.  &  G.  422  ;  Sir  L.  Shad-  v.  B.,  5  V.  331,  5  R.  R.  521  ;  see  also 
well,  V.-C,  16  Si.  230  ;  Scully  v.  Underwood  r.  Stevens,  1  Mer.  712 ; 
Delaney,  2  Ir.  Eq.  R.  165;  West  v.  Bick  v.  Motty,  2  My.  &  K.  312; 
Jones,  1  Si.  (N.  S.)  205;  Dix  v.  Bin>  William  v.  Nixon,  2  B.  472;  Hewett 
lord,  19  B.  409 ;  Egbert  v.  Buttes,  21  v.  Foster,  6  B.  259. 

B.    560;    Thompson  v.  Finch,   22  B.  (/)  Supra. 

326 ;  CoweU  v.  Gatcombe,  27  B.  568.  (g)  l   Dick.   356.      See   Candler  v. 

(d)  See  Hovey  v.  Blakeman,  4  V.      Tillett,  22  B.,  p.  263. 


LIABILITY    FOR   ACTS    AND    RECEIPTS    OF    CO-TRUSTEE.        675 
Townley  v.  Sherborne.— Briee  v.  Stokes. 

In  Langford  v.  Gascoyne  (a),  the  widow  of  the  testator  gave  a  bag  of 
money  to  Spun-ell,  who  delivered  it  over  to  Gascoyne,  one  of  his  co- 
executors,  without  Lambert,  the  other  co-executor — who  it  seems  was 
present  at  the  time— having  said  or  done  anything  whereby,  or  in 
consequence  of  which,  the  money  was  so  placed  in  the  hands  of 
Spun-ell.  Grant,  M.R.,  held  that  Spurrell  and  Gascoyne,  but 
not  Lambert,  were  to  be  charged  with  the  money  contained  in 
the  bag.  The  Judge  said,  "  As  to  the  other  executor,  Lambert, 
it  is  impossible  to  charge  him.  He  has  neither  done  nor  said 
anything  that  in  any  degree  contributed  to  the  loss  of  the 
money,  or  to  its  getting  into  the  hands  of  Gascoyne.  It  is  not 
incumbent  upon  one  executor  by  force  to  prevent  its  getting  into 
the  hands  of  another."  It  seems,  however,  that  this  would  not  be 
law  now,  unless  it  were  necessary  according  to  the  ordinary  course  of 
business  to  permit  the  executor  to  have  the  control.  Though  an 
.executor  may  not  be  bound  to  use  force,  he  may  be  bound  to  take 
legal  proceedings  to  protect  the  trust  property. 

So  an  executor  has  been  held  liable  if  he  gives  a  co-executor  a 
power  of  attorney  to  collect  the  assets,  Boyle  v.  Blake  (b) ;  or  to  hold 
securities  whereby  he  is  enabled  to  receive  the  money  due  thereon, 
Candler  v.  Tillett  (c) ;  or  if  he  joins  his  co-executor  in  indorsing, 
Hovey  v.  Blakeman  {d),  or  drawing,  Saddler  v.  Hobbs  (e),  a  bill 
whereby  he  obtains  sole  possession  of  the  proceeds  (/). 

So  it  has  been  held  if,  by  agreement  amongst  themselves,  one  be 
to  receive  and  intermeddle  with  such  a  part  of  the  estate,  and 
another  with  such  a  part,  each  of  them  will  be  chargeable  for  the 
whole,  because  the  receipts  of  each  are  pursuant  to  the  agreement 
made  betwixt  both,  Gill  v.  Attorney -General  (g). 

On  the  other  hand,  the  judgment  of  Lord  Cottenham  in  Clough 
v.  Bond(h),  and  the  qualification  given  in  Re  Gasquoine  (i)  of 
the  rule  as  stated  in  Candler  v.  Tillett  (k),  show  that  the  grounds 
for  the  decisions  that  the  trustees  are  liable  for  the  co-trustee's 
receipts  are,  that  it  was  not  necessary  in  the  ordinary  course  of 
business  to  give  the  co-trustee  or  co-executor  control. 

(a)  11  V.  333  ;  8  E.  R.  170.  C.  Exch.  Ca.  313;  Dines  v.  Scott,  T.  & 

(6)  2  Sch.  &  L.   231 ;  see  also  Kil-  R.  361 ;  Clough  v.  Bond,  3  My.  &  C. 

bee   v.  Sneyd,  2  Moll.  200 ;    Lees  v.  497  ;  Balchen  v.  Scott,  2  V.  jun.  678. 

Sanderson,  4  Si.  28.  (flO  Hard.    314,    and  see    Moses   v. 

(c)  22  B.   263 ;  Lewis  v.  Nobbs,  8  Levi,  3  Y.  &  CI.  Exch.  Ca.  359. 
CD.  591.  £*)  3  My.  &  C.  497. 

(d)  4  V.  596,  608.  W  (1894)  1  Ch.  p.  477. 

(e)  2  Bro.  Ch.  114.  (*)  22  B.  p.  263. 
(  f)  And  see  Gregory  v.  Q.,  2  Y  & 

TO      II 
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When  three  executors  and  trustees  were  authorised  to  carry  on  the 
testator's  farming  business,  which  was  by  arrangement  managed  by- 
one  of  them,  Romilly,  M.R.,  held  that  in  taking  the  accounts 
the  executor  who  managed  the  farm  was  to  be  considered  as  an 
agent,  and  the  others  were  not  liable  (a). 

Upon  the  same  principle,  Lord  Redesdale,  putting  the  case  of  an 
executor,  living  in  London,  remitting  money  to  his  co-executor  in 
Suffolk,  to  pay  debts  owing  there,  observes,  "  He  is  considered  to  do 
this  of  necessity;  he  could  not  transact  business  without  trusting 
some  persons,  and  it  would  be  impossible  for  him  to  discharge  his 
duty  if  he  is  made  responsible  where  he  remitted  to  a  person  to 
whom  he  would  have  given  credit,  and  would  in  his  own  business 
have  remitted  money  in  the  same  way  "  (6). 

So  it  has  been  held  an  executor  is  not  liable  for  the  loss  of  a  fund 
which  he  hands  over  to  his  co-executor,  if  he  has  no  legal  right  to 
retain  it  (c)  ;  nor  if,  having  disclaimed  and  renounced,  he  applies  it 
as  the  agent  of  the  one  who  proved  the  will  (d)  ;  secus,  if  he  has  once 
acted  (e). 

A  distinction  was  taken  by  Lord  Har court  between  the  effect  of  a 
legatee  and  of  a  creditor  seeking  to  charge  an  executor  joining  in  a 
receipt  with  his  co-executor  :  see  Churchill  v.  Lady  Hobson  (/).  But 
as  legatees  are  bound  by  the  terms  of  the  will,  and  creditors  are  not, 
in  many  cases  executors  would  be  discharged  as  against  legatees, 
where  they  would  not  as  against  creditors,  e.g.,  in  case  of  a  direction 
in  a  will  to  entrust  the  assets  to  some  particular  person  :  see  Doyle 
v.  Blake  (g). 

It  has  been  held  that  where  a  trustee  becomes  aware  of  a 
breach  of  trust  either  meditated  or  committed  by  his  co-trustee,  and 

(a)  See  Toplis  v.  Hurrell,  19  B.  423,  245. 
and  see  Home  v.  Pringle,  8  CI.  &  Fin.  (/)  Churchill  v.  Lady  Hobson,  1 
288  ;  Bacon  v.  B.,  5  V.  231,  5  B.  B.  P.  W.  241 ;  but  see  the  remarks  of 
52.  Lord  Northington  in  Harden  v.  Par- 
ti) See  Joy  v.  Campbell,  1  Sch.  &  sons,  i  Eden,  148,  and  of  Lord  Thur- 
L.  341  ;  Chambers  v.  Minchin,  6  V.  low  in  Saddler  v.  Hobbs,  2  Bro.  Ch. 
193.  117;  and  semble,  these  cases  must  be 

(c)  See  Davis  v.  Spurling,  1  Euss.  read  in  the  light  of  the  recent  decisions 
&  M.  64 ;    Crisp   v.    Spranger,    Nels.  herein  referred  to. 

109-  (g)    Doyle  v.  Blake,    2  Sch.   &   L. 

(d)  See  Dove  v.  Everard,  1  Buss.  &  231,  240,  245,  per  Lord  Redesdale,  and 
M.  231;  Stacey  v.  Elph.,  1  My.  &  K.  see  Wilson  v.  Keating,  4  De  G.  &  J. 
195.  593. 

fe)   Doyle    v.    Blake,    2  Sch.   &  L. 
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he  conceals  it,  or  at  any  rate  abstains  from  taking  the  needful  steps, 
by  injunction  or  action,  either  to  prevent  it  or  to  obtain  restitution 
or  redress  on  behalf  of  his  cestui  que  trust,  he  will  render  himself 
liable  for  the  misconduct  of  his  co-trustee  (a). 

Where  a  sole  trustee,  who  has  died  owing,  by  reason  of  a  breach  of 
trust,  a  debt  to  the  trust  estate,  his  executor  or  administrator  has  a 
right  of  retainer  in  respect  of  such  a  debt  as  against  the  other  credi- 
tors, and  he  is  bound  to  exercise  that  right  if  required  to  do  so  by 
the  cestui  que  trust  (b). 

Contribution  and  primary  liability.— -Though  a  trustee  liable 
for  a  breach  of  trust  is  as  a  rule  entitled  to  contribution  from  his  co- 
trustee (c),  if  the  trustee  be  a  beneficiary,  and  has  obtained  a  benefit, 
he  is  primarily  liable  to  the  extent  of  his  beneficial  interest  (c).  As 
a  general  rule,  a  trustee  advising  a  breach  of  trust  for  his  own 
benefit  is  primarily  liable  (d)  ;  but  in  Butler  v.  B.  (e),  trust  money 
was  advanced  to  a  builder  on  insufficient  security,  and  part  of  it 
applied  by  him  in  paying  off  a  mortgage  on  the  land  to  one  of  the 
trustees.  Such  trustee  was  held  not  to  be  primarily  liable,  as  the 
benefit  was  too  small  and  remote  to  affect  his  position.  In  Re 
Gurney(f),  trust  funds  advanced  on  a  mortgage  were  applied  in 
payment  of  a  debt  charged  on  the  property  in  favour  of  a  bank  in 
which  one  of  the  trustees  was  partner,  and  it  was  held  that  such 
money  was  not  a  conversion  to  his  use  by  such  trustee,  within  the 
meaning  of  sect.  8,  sub-sect.  1  of  the  Trustee  Act,  1888.  In  Chilling- 
worth  v.  Chambers  (g)  it  was  held  that  the  fact  of  a  borrower  of 
trust  money  from  trustees  repaying  out  of  the  money  so  borrowed  a 
debt  due  from  him  to  one  of  the  trustees,  is  not  of  itself  sufficient  to 
render  the  trustee  so  accepting  payments  primarily  liable  for  breach 
of  trust  as  having  made  the  investment  for  his  own  benefit,  the 
borrower  of  the  trust  money  being  under  no  restriction  as  to  its 
application. 

(a)  See  Boardman  v.  Mosman,  IBro.  E.  858;  Sander  v.  Heathfield,  19  Eq. 

Ch.  68  ;  Walker  v.  Symonds,  3  Sm.  41  ;  21. 

Blackwood  v.  Borrowes,  2  Com.  &  L.  (c)  Chillingworth  v.  Chambers,  (1896) 

477  ;  Booth  v.  B.,  1  B.  125 ;  Williams  1  Ch.  685. 

v.  Nixon,  2  B.  472 ;  Be  Chertsey  Mar-  (cZ)  Lockhart  v.  Eeilly,  25  L.  J.  Ch. 

ket,  6  Price,  279 ;  Oliver  r.  Court,  8  697 ;  Thompson   v.  Finch,  8  D.  M.  & 

Price,  166;  and  see  Hudson  v.  H.,  1  (x.  560. 

Atk.  460;  Willand  v.  Fenn,  cited  in  2  (e)  7  C.  D.  116. 

Y.  268.  (/)  (1893)  1  Ch.  590. 

(fe)  See  Plumer  v.  Marchant,  3  Burr.  (g)  (1896)  1  Ch.  685. 
1380,  cited  in  Farley  v.  Briant,  3  A.  & 
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7.  Trustee  Joining  with  Co-trustees  in  Receipts. 

The  cases  on  this  point  seem  to  depend  on  matter  of  evidence, 
namely,  whether  the  person  joining  did  receive  or  not,  or  can  rebut 
the  presumption  of  actual  receipt  implied  by  signing  a  receipt. 

In  the  principal  case  of  Brice  v.  Stokes,  Eldon,  C,  said,  supra,  p. 
686,  "  At  law,  where  trustees  join  in  a  receipt,  prima  facie  all  are  to 
be  considered  as  having  received  the  money.  But  it  is  competent  to 
a  trustee,  and  if  he  means  to  exonerate  himself  from  that  inference, 
it  is  necessary  for  him  to  show  that  the  money  acknowledged  to  have 
been  received  by  all  was  in  fact  received  by  one,  and  the  other  joined 
only  for  conformity." 

The  cases  in  note  (a)  are  cited  in  the  last  edition  as  showing  that  a 
person  who  joins  with  his  co-trustees  in  a  receipt  for  trust-money, 
when  it  is  indispensable  that  he  should  do  so  for  the  sake  of  con- 
formity, will  not  thereby  alone  be  rendered  liable  for  the  misappli- 
cation of  the  money  which  comes  to  the  hands  of  the  trustees  (a). 
In  Fellows  v.  Mitchell,  Lord  Keeper  Cowper  added,  "  It  may  be 
reasonable,  where,  upon  proof,  it  cannot  be  distinguished  how  much 
was  received  by  the  one  trustee,  and  how  much  by  the  other,  to 
charge  each  with  the  whole,  for  in  such  case  the  trustees  are  to 
blame  for  not  keeping  distinct  accounts." 

It  is  also  pointed  out  in  the  last  edition  that  in  Fellows  v.  Mit- 
chell, where  two  trustees  in  a  mortgage  of  a  term  for  2,000£.  (one  of 
whom  became  insolvent)  joined  in  an  assignment  of  the  term,  and  in 
a  receipt  for  the  whole,  each  receiving  a  moiety  only  of  the  purchase- 
money,  Lord  Keeper  Cowper,  upon  the  authority  of  Heaton  v. 
Marriot,  held  that  each  trustee  was  answerable  only  for  as  much  as 
he  actually  received.  But  it  seems  that  Fellows  v.  Mitchell  is  not 
in  this  respect  in  accordance  with  modern  authorities  (supra,  p.  673), 
unless  it  were  necessary,  for  carrying  out  some  duty  in  the  ordinary 
course  of  business,  that  a  moiety  should  be  entrusted  to  one  trustee. 

As  to  statutory  indemnity  under  sect.  24  of  the  Trustee  Act,  1893, 
infra,  p.  680. 

(a)  Heaton  v.  Marriot,  cited  Pr.  Ch.       16  V.  477,  8  R.  R.  13S;  Be  Fryer,  3 
173  ;  Fellows  v.  Mitchell,  1  P.  W.  81 ;      Kay  &  J.  317. 
Shipbrook  v.  Hinchinbrook,  11  V*  252, 
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8.  Executors  Joining  with  Co-executors  in  Receipts. 

Lord  Eldon  in  the  principal  case  of  Brice  v.  Stokes,  after  the 
passage  above  quoted,  showing  that  a  trustee  may  prove  that  he  only 
joined  in  receipt  for  conformity,  proceeds,  supra,  p.  636,  as  to  execu- 
tors :  "  In  the  case  of  executors,  it  has  been  said,  and  well  said,  to  be 
otherwise.  An  executor,  as  it  is  not  necessary  for  him  to  join,  inter- 
fering in  the  transaction  unnecessarily,  the  inference  is  just  the  other 
way,  he  is  to  be  considered  as  assuming  a  power  over  the  fund,  and 
therefore  answerable  for  the  application,  as  far  as  it  is  connected 
with  the  particular  transaction  in  which  he  joins  "  (a). 

It  was,  however,  long  since  settled  that  where  the  act  of  signing  a 
receipt  by  an  executor  was  merely  nugatory,  and  had  not  the  effect 
of  putting  the  trust  funds  in  the  possession  of  a  co-executor,  e.g.,  if  he 
had  received  the  money  previously,  it  will  not  render  the  other  liable 
for  signing.  This  was  all  that  was  actually  decided  by  Lord  North- 
ington  in  Westley  v.  Clarke  (b).  This  decision,  though  somewhat 
doubted  by  Lord  Thurloiv  in  Saddler  v.  Hobbs  (c),  is  approved  by 
Lord  Alvanley  in  Scurfceld  v.  Hoives  (d). 

In  the  same  case  of  Westley  v.  Clarke  (e),  Lord  Northampton  laid 
down  that  the  rule  in  the  case  of  executors  "amounts  to  no  more 
than  that  a  joint  receipt  given  by  executors  is  a  stronger  proof  that 
they  actually  joined  in  the  receipt  because  generally  they  have  no 
occasion  to  join  for  conformity."  Lord  Eldon,  in  Brice  v.  Stokes  (supra, 
p.  637),  says,  "  Upon  considering  the  cases  paring  down  the  rule  of 
late,  I  repeat  what  I  have  said  upon  a  former  occasion  (/),  that  it  is 
much  safer  for  executors  to  abide  by  a  general  rule  of  that  sort,  than 
to  lay  down  a  rule  trying  the  application  of  it  by  looking  to  particular 
circumstances  in  particular  cases,  which  will  raise  very  different 
inferences  in  different  minds."  But  he  recognises  the  rule  in  the 
case  of  Walker  v.  Symonds  (g). 

The  rule  is  thus  explained  by  Lord  Redesdale  in  Joy  v.  Campbell  (h), 
where  he  says,  "  The  distinction  seems  to  be  this  :  with  respect  to  a 

(a)  See  also  Aplyn  v.  Brewer,  Pr.  7  V.  198  ;  Walker  v.  Symonds,  3 
Ch.  173,  Ex  p.  Belchier,   Amb.  219  ;      Swans.  63. 

Leigh  v.  Barry,  3  Atk.  584  ;  Chambers  (e)  1  Eden.  360. 

v.  Minchin,  7  V.  198,  6  R.  R.  111.  (/)  Chambers  v.  Minchin,  supra. 

(b)  Westley  v.  Clarke,  1  Eden,  357.  (<j)  3  Swans.  63. 

(c)  2  Bro.  Ch.  117.  (h)  1  Sch.  &  L.341.    See  also  Doyle 

(d)  3  Bro.  Ch.  94;  Hovey  v.  Blake-  v.  Blake,  2  Sch.  &  L.  242. 
man,  4  V.  608 ;  Chambers  v.  Minchin, 
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mere  signing,  that  if  the  receipt  be  given  for  the  mere  purpose  of  form, 
then  the  signing  will  not  charge  the  person  not  receiving,  but  if  it  be 
given  under  circumstances  purporting  that  the  money,  though  not 
actually  received  by  both  executors,  was  under  the  control  of  both, 
such  a  receipt  shall  charge  ;  and  the  true  question  in  all  these  cases 
seems  to  have  been,  whether  the  money  was  under  the  control  of  both 
executors.  If  it  was  so  considered  by  the  person  paying  the  money, 
then  the  joining  in  the  receipt  by  the  executor  who  did  not  actually 
receive  it,  amounted  to  a  direction  to  pay  his  co-executor ;  for  it 
could  have  no  other  meaning.  He  became  responsible  for  the 
application  of  the  money  just  as  if  he  had  received  it," 

It  may  be  taken,  therefore,  that  under  the  old  law,  a  co-executor 
could  not  by  joining  in  a  receipt  be  precluded  from  showing  that  he 
did  not  in  fact  receive  the  money,  though  it  may  be  that  as  his 
joining  was  unnecessary,  the  presumption  that  he  did  receive  is 
stronger  than  in  the  case  of  a  trustee. 

The  Trustee  Act,  1893  (a),  sect.  24,  gives  indemnity  to  trustees 
and  protection  from  liability  from  signing  receipts  for  conformity, 
and  under  sect.  50,  the  word  "  trustee  "  is  extended  to  administrators 
as  well  as  executors. 

This  section,  like  the  repealed  section  which  it  re-enacts,  only 
expresses  the  law  recognised  by  the  old  cases  in  equity  (b),  and  only 
applies,  where  the  receipt  is  signed  for  the  sake  of  conformity,  which, 
on  the  later  authorities  must  be  taken  to  mean  not  only  a  case  where 
the  signing  was  a  mere  form,  and  had  no  effect  in  enabling  the  co- 
executor  or  trustee  to  obtain  control,  but  also  cases  where  the  control 
of  the  money  may  necessarily  in  the  ordinary  course  of  business,  be 
given  to  the  co-trustee  or  co-executor. 

In  the  former  of  these  two  cases,  where  the  signing  has  been  a 
mere  form,  and  the  money  has  been,  or  might  have  been,  obtained 
before  or  without  it,  yet  if  the  co-trustee  or  co-executor  has  allowed 
the  money  to  remain  under  the  control  of  the  other,  without  seeing 
that  it  was  properly  applied,  or  taking  proceedings  to  enforce  its 
being  so  applied,  he  would  probably  be  held  liable  (c). 

9.  Remedies  against  Trustees  Barred  hy  Concurrence,  Acquiescence, 

or  Laches. 

Concurrence. — The  remedy  of  a  cestui  que  trust  against  his  trustee 
for  a  breach  of  trust  with  regard  to  the  investment  or  custody  of  the 

(a)  56  &  57   Yict.  c.  53,   s.   24,  re-  (b)  Be  Brier,  26  C.  D.  238. 

enacting  22  &  23  Vict.  c.  35,  s.  31.  (c)  See  pp.  638,  639,  supra. 
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trust  funds  may  be  barred  either  by  the  (1)  concurrence,  (2)  acquies- 
cence, or  (3)  laches  on  the  part  of  the  cestui  que  trust 

Concurrence  necessarily  involves,  but  does  not  include  all  cases  of 
acquiescence,  it  means  some  active  participation  in  the  breach 

In  Brice  v.  Stokes  (supra)  it  is  laid  down  by  Lord  Eldon  that  when 
the  cestui  que  trust  concurs  with  a  trustee  in  the  misapplication  of 
the  trust  funds  he  cannot  be  heard  in  a  Court  of  Equiy  to  com- 
plain of  the  acts  of  the  trustee  which  he   has   himself  knowingly 

authorised  (a). 

And  a  cestui  que  trust  who  is  also  trustee  cannot  call  upon  a  co- 
trustee to  replace  stock  which  both  had  permitted  to  be  sold  out  and 
misapplied  (6),  but  he  is  entitled  to  call  on  the  person  who  has 
actually  received  and  spent  the  money  to  pay  to  him  that  part  of  it 
which  became  his  own  property  (c). 

A  cestui  que  trust  cannot  be  held  to  be  a  party  to  a  breach  of 
trust  unless  it  be  shown  that  he  was  cognizant  at  least  of  the  tacts 
which  made  it  a  breach  of  trust  ((?). 

Concurrence  of  a  person  under  disability  would  not  as  a  rule  be  a 
protection  for  the  trustees. 

As  to  infants,  see  note  (e).  But  an  infant  has  been  held  liable  by 
fraud  eq  where  he  or  she  made  a  false  representation  that  he  or 
she  was  of  age  (/),  but  a  person  who  is  aware  of  the  fact  of  infancy, 
and  therefore  not  deceived,  cannot  claim  that  the  infant  is  bound  (g). 
As  regards  married  women  before  recent  legislation  (h),  the  separate 
estate  of  a  married  woman  was  not  in  general  liable  for  breaches  of 

(a)  Ante,  p.  637,  and  see  Buckeridge  Sleeman  v.  Wilson,  13  Eq.  36 

,  Glasse,  1  Or.  &  Ph.  135  ;  Fellows  „.  (e)    Wilkinson     „.    Parry,    4   Rus, 

Mitchell     1    P.    W.    81;    Walker  v.  272. 

";,    3   Swans.  6,  ;   Brychall  ,  (/)  Overton  .    Banister        H,, 

Bradford,  6  Madd.    13;  Wilkinson  ,.  503;    Evroy  v.  N^olas,    2  Eq.  Cas. 

Cl  Buss.  272  ;  Ex  p.  Barnewall,  Abr.  488,  pi.  1 ;  Stikeman j.  Dawson, 

fl  Te  G    M.  &  G    801  ?  Griffiths  v.  1  De  G.  &  Sm.  90  ;  Wnght  ij.  Snowe, 

Porter    -5  B.   236.     The  case  of  the  2  DeG.  &Sm.  321 ;  Watts  y.  Cresswell, 

Life  Association  v.  Siddall,  3  De  G.  2  Eq.  Ca.  Abr.  515,  cited  jn  Savage  ,. 

F   &  J.  50,  74,  is  one  of  the  leading  Foster,  9  Mod.  p.  35  ;  Clarke  v.  Colley 

cases  on  the  subject  of  acquiescence.  2  Cox,   173;   Lempnere  v.  Lange,  12 

(b)  Butler  v.  Carter,  5  Eq.  281,  per  C.  D.  675. 

t     a  i>      -77„   M  -R  (q)  Goode   v.  Harrison,   o  B.    &   A. 

Lord  Wfc,,  M.E.  J)  ^  ^  ^^  g  ^  365 

;0  Buckeridge  ,   Glasse,   1  Or.  &  (*)  The  Married  Women's  Property 

Ph     35  per  Lord  Cottenham,  C,  andiZe  Act,  1882,  the  Trustee Act    1888,  s   b 

Garnett    Gandv   ,.  Macaulay,   31   C.  repealed  and  re-enacted  by   Trustee 

D.  1,  but  see  dicta  of  Cotton,  L.J.,  in  Act,  1893,  s.  45,  infra. 
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trust  committed  by  her,  where  the  breach  of  trust  did  not  relate  to 
property  in  which,  or  Avas  taken  under  a  document  under  which,  she 
had  separate  estate,  e.g.,  where  she  has  been  trustee  of  an  annuity  in 
trust  for  another  person  and  misapplied  it :    Wainford  v.  ffeyl  (a). 

But  where  a  married  woman  actually  concurred  in  a  breach  of  trusl 
with  respect  to  property  comprised  in  a  document  under  which  she 
had  separate  estate  not  subject  to  restraint  the  case  was  different, and 
such  property  has  been  held  to  be  bound  (b),  so  property  subject  to  an 
absolute  power  of  appointment  under  the  settlement  c),  Bee  as  to  a 
case  of  a  general  power  of  appointment  by  will  (</).  It  is  no1  clear, 
however,  in  this  case  that  she  actually  concurred  or  that  there  was 
more  than  acquiescence. 

Neither  the  married  Avoman  nor  her  property  was  hound,  however, 
unless  she  actually  "concurred,"  mere  laches  or  acquiescence  (e)  was 
not  sufficient  (/). 

Nor  would  her  right  against  the  trustees  be  barred  if  she  was 
deceived  or  was  under  the  pressure  of  undue  influence  (,</),  nor  as  to 
property  in  respect  of  which  she  Avas  restrained  from  anticipation  (h). 

But  Avhere  she  has  concurred  in  a  fraudulent  breach  of  trust  and 
herself  been  guilty  of  fraud,  her  liability  has  been  earned  further  (i). 

(a)    20  Eq.    321;  Davies  v.   Stain-  149  n. ;  Mara    v.  Manning,   2   Jo.    & 

ford,  61  L.  T.  (N.  S.)  234;  Johnson  Lat.  311,31s.     See  Trustee  Act,  L893, 

v.  Gallagher,  3  De  G.  &  J.  494.     See  s.  45,  infra,  p.  691,  as  to  indemnifying 

Hulme  v.  Tenant,  ante,  vol.  1,  p.  688.  a  trustee  who   commits  a   breach   of 

(6)  Clive  v.  Oarew,  1  John.  &  II.  trust  at  instigation  of  married  woman. 
199;  Mara  v.  Manning,  2  Jo.  &  Lat.  {g)  Whistler  v.  Newman,  I  V.  L29; 

311;    Crosby  v.   Church,   3  13.  485;  Walker  v.  Shere,  19  V.  393;   Hughes 

Pembertonv.  McGill,  1  Dr.  &  Sm.  206,  v.  Wells,  9  I  la.  7  19,  see  p.  773. 
referred  to  in  Sawyer  v.8.,  28  CD.,  p.         (//)  Cocker  v.  Quayle,  1  Buss.  &  M 

605>  535;  Leedhamv.  Chawner,  I  Ka\  &J, 

(c)  Brewer  v.  Swirbes,  2  Sm.  &  G.  465;    Walrond   v.   W.,    1   Johns.   24; 

219#  Clive  v.  Carew,   1  John.  &   11.    L99; 

(r/)  Kellaway  v.  Johnson,  5  13.  319.  Fletcher  v.  Green,  33    B.  426  ;   Arnold 

(e)  Montfordv.  Cadogan,  19  V.  639,  v.  Woodhams,  10    Eq.  29;  Stanley   v. 

640,  13  E.  R.  270,  16  E.  E.  135;  Bate-  S.,  7  C.  D.  589,  and  see  cases   infra 

man  v.  Davis,  3  Madd.  98;   Byder  v.  with  respect  to  fraud.     See,  however, 

Bickerton,  3  Swans.  80  n. ;  Underwood  Derbishiiv  ,■.   Home,   3  De  G.  M.    & 

v.  Stevens,   1  Mer.  717;  Cresswell  v.  G.  102,  see  p.  113,  where   fchere   are 

Dewell,  4  Gif .  460.     See  also  the  recent  dicta  to  the  effect  that  the  restraint  may 

case  of  Hale  v.  Sheldrake,  60  L.  T.  not  in  all  cases  exempt  her  from  the 

(N.  S.)  292.  consequences   of    lapse   of    time   and 

(/)  Per  Fry,    L.J.,  Sawyer  v.  S.,  acquiescence. 
28    C.    D.    605 ;    see    also    Eyder    v.  (t)  Sharp  v.  Foy,  4  Ch.  35 ;  Vaugh- 

Bickerton,    3  Swans.  80  n.,   1   Eden,  an   v.   Vanderstegen,    2    Drew.    303, 
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A-  to  the  Law  since  the  Married  Women's  Property    Hot,    ll 
son.  L9  of  thai  An  provides  that  it  shall  not  prejudioe  or  affeot,  mean 
ing  invalidate  or  render  inoperative,  an)  settlement;  >i  therefore,  at 
any  rate,  preserves  the  protection  oi  the  restraint  against  anticipation 
It  adds,  however,  to  gifts  sinoe  the  A.o1  the  words  " separate  use    («) 
As  to  liabilities, seot.  L,  sub  seot.  2, provides foi  a  married  woman  being 
sued  separately,  either  In  oontract  or  in  tort;   there  is  no  expn 
reference  to  her  concurrence  in  breaohes  of  trust  exoept  in  seel    » 
where  she  is  herself  a  trustee  or  exeoutor,  but  taking  seot,  2  with 
sub-sect.  8,  sect.  1,  that  every  contract  shall  be  deemed  to  be  ••>  oontrai  I 
entered  into  by  her  with  respect  to  and  bo  bind  her  separate  property 
unless  the  contrary  be  Bhown.and  sub  Beot  4  ol  seot,  L,  that  oontraot 
to  bind  the  separate  property  should  bind  existing  and  future  separati 
property,and  though  b  breach  of  trust  is  nota  tori  ii  maj  be  held  that 
the  effect  is  to  make  anj  separate  property  oi  hers  liable  in  rai  pe<  I 
of  her  concurrence  in  breaches  oi  trust      A  liberal  view  is  taken  ot 
debts  and  liabilities  (6).    Sub-sects.  8  and  4  ot  Beet,  1  ot  the  A.01  ol 
L882,  are  repealed  and  re  enacted  with  Borne  extensions  b)  the  Married 
Women's  Property  ah.  L 898,  but   without  an)  expreBB  reference  to 
breaches  of  trust.  As  regards  the  liability  of  the  property  ol  a  married 
woman  Bubjed  to  a  general  power,  sub  seot   4  (now  repealed)  oi   the 
Married  Women's  Property  Ah.  L882,  declared  that  the  oxeoution  of 
such  a  power  Bhould  make  the  property  appointed  subjeot  to  debts 
and  other  liabilities  in  the  Bame  way  aa  separate  1  state,  s<  a  as  to  thii 

sub-section  and  the  law  before  it  (0),  though  the  word  liabi 11 

,,  ,,i    B    H   limits  them  to  liabilities  whioh  would  affect  separate 
estate,  it  does  not  seem  to  oarry  the  matter  furthei  except  a   a    i  1 
ing  to  give  a  wide  construction  to  the  words  contraot  and  tort  (a). 

Before  the  Trustee  Acts  of  L888and  L808  (<?),<  v(  a  fraud  of  a  married 

woman  would  not  make  her  property  be  liable  ii  subjeot  to  restn 

on  anticipation.  In  the  report  oi  /S/wtrp  v.  Foy,  above  oited  I  / ),  where 

408j    Hobday   v.   Petera,  28   B.  364,  30  0.  D.  482,  lie  Ann,  1804,1  Oh.  M0J 

360;  <  ..Mill  v,  0.,  i  App.  Oa  1.  120,   e«  He  Parkin,  1802,  'd  Oh.  510      "   ftl  " 

j,.  426;  Savage  v.  Po  tei   anti    rol.  1  Elodgi     1     U     !0  C,  D.  i  10;  Piki   v 

j,.  it-';  Ryder  v. Biokerton  3  Swan  Fitegibbon,  LI  0.  D,  IM 

ki  1,.;  Montford   v.  Oadogan,   L0  v.  {d)  fl«Ann,1804,  1  Oh   940;   ff<  Da 

640 ,    1.;   I:.  1:.   270     16   El.  B    L35  .  Burgh  Lawwu    HO   D  508 

Hulxne  v.  Tenant,  rol.  1,  p.  688.  '<)  51    A  52    Viet.  1    60,  ».  0,  n 

(a)  Be  Arm  itrong,  21  Q.  B.  D.  ■'"I  bj    '•    ■    "  '■  ' !    '     '; 

(b)  n<  Dumley,  (1806)  2  Oh.  infra,  p.  801 

(c)  Re   Boper,   Boper   v,   Doncaafc  r,  (/)  4  Oh.  '■'-> 
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her  property  was  held  liable,  it  does  not  appear  that  there  was  a 
restraint.  In  other  cases  it  has  been  held  that  if  there  was  a  restraint 
the  property  would  not  be  bound  even  in  case  of  fraud.  This  was  laid 
down  by  Lord  Eldon  in  1817,  in  the  case  of  Jackson  v.  Hobhou8e(a), 
followed  by  Wood,  V.-C,  in  Clive  v.  Careiv  (b) ;  by  Malms,  V.-C,  in 
Arnold  v.  Woodharns  (c). 

In  Stanley  v.  S.  {d),  a  married  woman  joined  with  her  husband  in 
a  mortgage,  fraudulently  concealing  the  restraint  on  anticipation  ;  he 
was  held  not  to  be  bound,  and  see  further  the  Trustee  Act,  1893,  s.  6, 
infra,  p.  691. 

As  to  the  liability  for  concurrence  in  breach  of  trust  of  an  interest 
of  a  married  woman  which  is  not  subject  to  restraint  but  is  of  a 
character  which  she  could  not  alienate  such  as  a  reversionary  interest 
in  personal  estate  before  the  Married  Women's  Property  Act,  1882. 
In  Hale  v.  Sheldrake  (e),  North,  J.,  expresses  the  opinion  that  no 
claim  could  be  made  out  against  such  an  interest  for  mere  concurrence 
in  a  breach  of  trust.  He  says  that  the  principle  of  Whittle  v. 
Henning(f)  is  directly  against  it.  See  also  as  bearing  on  this  the 
doubt,  expressed  by  the  C.  A.  in  Re  European  Assurance  Society, 
Conquest's  Case  (g),  as  to  whether  a  contract  securing  a  reversionary 
payment  to  a  wife  in  the  way  of  a  policy  could  be  altered  during  the 
coverture,  and  see  also  Ricketts  v.  R.  (h). 

In  the  cases  above  cited  the  married  woman  was  a  cestui  <{ue  trust 
not  a  trustee.  As  to  the  position  of  a  married  woman  trustee,  see 
Hulme  v.  Tenant,  ante,  vol.  1,  p.  725. 

Where  the  lady  became  trustee  before  marriage,  and  before  the 
Act  of  1870,  judgment  appears  to  have  been  given  against  husband 
and  wife  as  jointly  and  severally  liable,  without  regard  to  the  ques- 
tion at  what  date  the  breach  of  trust  was  committed  ;  but  the  cases 
which  have  been  observed  by  the  editors  were  reported  only  on  other 
points  :  see  note  (i)  below.  As  to  a  case  of  a  breach  of  a  construc- 
tive trust  by  a  married  woman,  the  trust  being  created  and  breach 

(a)  2  Mer.  483.  (?)   Bahin    v.    Hughes,    31     C.   D. 

(b)  1  John.  &  H.  199,  206.  390,   54  L.  T.  (N.  S.)  188.     See  also 

(c)  16  Eq.  29.  Bell  v.  Turner,  2  C.  D.  409,  45  L.  J. 
{d)  7  C.  D.   589;    Hyde  v.  H.,  13      Ch.,  S.  C.  nom.  Bacon  v.  Camphausen, 

P.  D.  173  ;  Be  Glanvill,  31  C.  D.  532.  58  L.  T.  851,  where,  however,  Stirling, 

(e)  60  L.  T.  292,  pp.  296 — 7.  J.,  declined  to  express  any  opinion  as 

(/)  2  Ph.  739.  to   the  extent   of   the    liability  as  to 

(c/)  1  C.  D.  334,  342.  separate  estate. 
(h)  64  L.  T.  (N.  S.)  263. 
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committed  after  the  Act  of  1874,  and  before  the  Act  of  1882,  note 
below  (a). 

Acquiescence.— The  word  "  acquiescence  "  is  used  in  many  different 
senses  in  different  cases.  It  has  sometimes  been  applied  to  cases  of 
"  estoppel,"  where  such  estoppel  is  raised  not  by  express  representation 
in  words,  but  by  conduct  (b)  ;  as  said  by  Lord  Eldon,  "  Looking 
on  is  in  many  cases  as  strong  as  using  terms  of  encouragement "  (c). 

This  is  the  acquiescence  of  "standing  by"  without  objection  while 
somebody  else  is  dealing  witli  the  property  in  which  the  person 
acquiescing  has  rights,  as  if  it  were  free  from  such  rights.  It  is 
sometimes  termed  "  equitable  estoppel,"  see  Burrows  v.  Loch,  ante, 
vol.  1,  p.  453.  Such  acquiescence  as  would  operate  to  give  a  title  as 
between  the  person  acquiescing  and  a  stranger  would,  of  course,  be 
sufficient,  as  between  cestui  que  trust  and  a  trustee,  to  prevent  any 
objection  for  a  breach  of  trust. 

Acquiescence,  again,  is  sometimes  referred  to  as  meaning  laches 
or  stale  demand,  "  without  express  or  implied  assent."  See  p.  687, 
infra,  as  to  this. 

Acquiescence  is  here  confined  to  assent  given  either  to  the  breach, 
or  subsequently  thereto,  so  as  to  amount  to  ratification. 

According  to  the  judgment  of  Fry,  L.J.,  in  Satoyer  v.  S.  {d),  a 
person  under  disability  would  not  be  affected  by  this  kind  of  acqui- 
escence without  actual  concurrence,  except  perhaps  a  married  woman 
having  separate  estate  since  the  Act  of  1882. 

This  kind  of  acquiescence,  i.e.,  actual  assent  on  the  part  of  cestui 
que  trust  not  being  under  disability,  with  knowledge  of  the  facts, 
will  discharge  trustees  from  all  liability  (e). 

But  it  must  be  made  with  his  full  knowledge  (/),  and  without  any 
misrepresentation  or  concealment  on  the  part  of  the  trustees  (g). 

Thus,  in  Priest  v.  Uppleby  (h),  an  assent  by  beneficiaries  to  an 

(a)  Dawes  v.  Stanford,  61  L.  T.  334.  v.  Ridehalgh,  7  De  G.  M.  &  G.  104  ; 

(6)  Pickard  v.  Sears,  6  A.  &  E.  469.  Sleeman  v.  Wilson,  13  Eq.  36 ;  Philips 

(c)  Dann  v.  Spurrier,  7  V.  231.  v.  Pennefather,  8  Ir.  R.  Eq.  474. 

(d)  28  C.  D.  605.  (/)  Montford  v.  Lord  Cadogan,  17 

(e)  See  Harden  v.  Parsons,  1  Eden,  V.  489 ;  Munch  v.  Cockerell,  5  My. 
145;  Langford  v.  Gascoyne,  11  V.  &  C.  178;  Rehden  v.  Wesley,  29  B. 
333;    Booth  v.  B.,  1  B.  125;    Broad-  213. 

hurst  v.  Balgay,  1  T.  &  C.  C.  C.  16  ;  (g)  Walker   v.    Symonds,  3   Swans. 

Nail  v.  Punter,  5  Si.  555  ;  Walker  v.  1;  Underwood  v.  Stevens,  1  Mer.  712  ; 

Symonds,    3    Swans.    64 ;    Munch  v.  Burrows  v.  Walls,  5  De  G.  M.  &  G. 

Cockerell,  5  My.  &  C.  178;  Farrar  v.  233. 

Baraclough,  2  Sm.  &  Gif.  231  ;  Raby  [h)  42  C.  D.  351. 
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investment  of  an  authorised  description,  but  improper,  was  held  not 
to  bind  them,  and  a  distinction  was  taken  that  if  it  had  been  of  an 
"  unauthorised  "  description  they  must  have  known  it  was  a  breach  of 
trust,  and  been  bound.  But  where  money  was  paid  with  knowledge 
of  facts,  but  under  a  mistake  of  rights,  it  was  considered  inequit- 
able to  allow  the  claim  of  a  person  who  had  "  stood  by  "  and  allowed 
the  payment,  note  below  (a). 

In  Burrows  v.  Walls  (b),  it  was  held  that  a  letter  consenting  to  an 
arrangement  for  deferred  payments,  written  by  one  cestui  que  trust 
on  behalf  of  others,  did  not  preclude  them  from  suing  the  trustees, 
because  it  was  written  without  full  knowledge  of  their  rights. 

Lord  Cranworth,  L.C.,  said:  "I  take  it  that  although  it  is 
perfectly  clear,  on  all  the  authorities  and  all  principle,  that  no 
cestui  que  trust  can  allege  that  to  be  a  breach  of  trust  which  has 
been  done  under  his  own  sanction  (for  that  is  the  meaning  of 
acquiescence,  either  previous  sanction  or  subsequent  ratification) ;  or, 
as  was  said  by  Lord  Eldon  in  Walker  v.  Symonds  (c),  'Either  con- 
currence in  the  act,  or  acquiescence  without  original  concurrence,  will 
release  the  trustees,  yet/  as  was  added  by  Lord  Eldon,  '  that  is  only 
a  general  rule,  and  the  Court  must  inquire  into  the  circumstances 
which  induced  concurrence  or  acquiescence.'  ';  And  after  pointing 
out  that  the  beneficiaries  had  simply  done  nothing  until  the  fund  was 
distributable,  the  L.C.  proceeded  :  "  In  order  to  be  favourable  to  the 
trustee  who  alleges  acquiescence,  it  must  be  a  consent  on  the  part  of 
all  the  persons  who  have  a  right  to  call  the  trustees  to  account,  that 
they  shall  be  absolved  from  liability,  and  that  they  will  adopt  the 
misapplication  of  the  funds  as  having  been  done  with  their  assent 
and  sanction." 

In  Ball  v.  Hooper  (d),  long  annuities  were  left  unconverted  for 
thirty  years,  and  the  tenant  for  life  received  the  income,  but 
protested  that  the  annuities  should  be  commuted.  The  children 
reversioners  assigned  their  interests  to  a  mortgagee,  with  the  con- 
currence of  the  tenant  for  life.  It  was  held  that  there  was  no 
acquiescence,  and  the  trustees  were  to  account  for  the  difference 
between  the  value  of  the  long  annuities  one  year  from  the  testator's 
death  and  the  value  when  paid  into  Court. 

In  Stafford  v.  S.  (e),  there   was  no  question  raised  against  the 

(a)  Stafford  v.  S.,  1  De  G.  &  J.  193  ;  (c)  3  Swans.  64. 

Rogers  v.  Ingham,  3  C.  D.  351;  Powell  (d)  5  De  G.  M.  &  G.  338. 

v.  Hulkes,  33  C.  D.  552.  (e)  1  De  G.  &  J.  193. 

(fc)  5  De  G.  M.  &  G.  233. 
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trustee,  but  between  beneficiaries.     It  was  held  that  after  acquies- 
cence in  a  payment  for  fifteen  years,  under  a  mistake  of  construction, 
there  was  no  claim  against  the  other  beneficiaries  for  repayment. 

A  cestui  que  trust  will  not  be  affected  with  constructive  know- 
ledge  of  a  breach  of  trust  merely  because  he  might  by  inquiries  have 

discovered  it  (a). 

A  person  is  not  less  capable  of  giving  an  assent  when  his  interest  is 
in  reversion  than  when  it  is  in  possession,  but  whether  he  has  done  so 
or  not  is  a  question  to  be  determined  on  the  fact  of  each  particular 

case  (b). 

But  in  o-eneral,  in  order  to  affect  a  reversion  with  acquiescence, 
knowledgeof  the  facts  ought  to  be  alleged  and  proved  (c),  though  in 
some  cas°es  to  be  presumed  from  great  lapse  of  time  (d). 

Laches,  or  Delay.— Without  any  'positive  evidence  of  Assent  — 
Mere  delay  not  amounting  to  assent,  will  not  apart  from  the  Statute 
of  Limitations,  operate  as  a  bar  to  a  claim  by  a  cestui  que  trust 
In  order  to  make  it  a  bar  there  must  be  other  circumstances  render- 
ing it  inequitable  to  grant  relief  (e). 

As  regards  what  laches,  in  the  way  of  mere  lapse  of  time,  will 
induce  a  Court  of  Equity  to  refuse  to  interfere  in  the  case  of  an 
express  trust,  this  will  be  ascertained  by  comparing,  first,  the  case  of 
Bright  v.  Legerton  (/)  with  Re  Cross  (g),  and  both  with  the  judg- 
ment of  Lindley,  L.  J.,  in  Rochefoucauld  v.  Boustead  (h). 

In  Bright  v.  Legerton  (f),  relief  was  refused  on  the  ground  of 
what  the  Court  called  "  gross  laches."  In  this  case  the  question 
raised  was  as  to  trustees'  dealings  with  cottages  between  1828  and 
1839.  The  beneficiary  came  of  age  in  1839,  and  it  was  proved  that 
accounts  were  then  submitted  to  him  and  he  did  not  object.  He 
commenced  an  action  in  1860  with  respect  to  the  management  of 
the  cottages.  The  three  trustees  were  dead,  and  apparently  the 
vouchers  were  lost.     The  L.  C.  dismissed  the  claim,  and  said  (i)  :— 

(a)  Thompson  v.  Finch,  22  B.  325,  ings,  30  C.  D.  490;  Evans  v.  Benyon, 
327  ;  Farrant  v.  Blanchford,  1  De  G.       37  C.  D.  329. 

J   &  S    107    119-  Life  Association  of  (e)  Re    Cross-Harston    r.    Tenison, 

Scotland  v.  Sidda'l,  3  De  G.  F.  &  J.  73.  20  C.  D.  109  ;  De  la  Rochefoucauld  v. 

(b)  Life  Association  of  Scotland  v.  Boustead,  75  L.  T.  (N.  S.)  783;  see 
Siddal,  3  De  G.  F.  &  J.  72,  per  Turner,  also  Roe  v.  Birch,  27  C.  D.  622,  but 
j  j  see  now  the  Trustee  Act  of  1888,  s.  8. 

'(c)  Taylor  v.  Cartwright,  14  Eq.  167.  (/)  2  De  G.  F.  &  J.  606. 

(d)  Life  Association  of  Scotland  v.  {g)  20  C.  D.  109. 

Siddal,  3  De  G.  F.  &  J.  74,  per  Lord  {h)  75  L.  T.  507. 

Campbell,  L.C. ;    Smethurst  v.  Hast-  (*)  See  p.  616. 
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"  Might  such  a  bill  as  this  be  filed  at  the  end  of  a  century  by  the 
plaintiffs  against  the  personal  representatives  of  the  three  trustees,  if 
they  could  be  found  out  ?  I  apprehend  that  in  such  a  case  it  is 
unnecessary  to  presume  the  execution  of  a  release,  or  to  resort  to  any 
Statute  of  Limitations.  A  Court  of  Equity  will  not  allow  a  dormant 
claim  to  beset  up  when  the  means  of  resisting  it,  if  unfounded,  have 
perished,  much  less  cast  a  burden  of  proving  such  an  affirmative  as 
that  forty  years  ago  cottage  rents  were  properly  collected,  when  the 
witnesses  who  might  have  proved  the  fact  have  long  ago  been  called 
into  another  state  of  existence.  It  has  been  beautifully  remarked 
with  respect  to  the  emblem  of  Time,  who  is  depicted  as  carryiDg  a 
scythe  and  an  hour-glass,  that  while  with  the  one  he  cuts  down  the 
evidence  which  might  protect  innocence,  with  the  other  he  metes  out 
the  period  when  innocence  can  no  longer  be  assailed." 

In  Re  Sharpe,  Masonic,  <Sjc,  Co.  v.  Sharpe  (a),  it  was  held  that 
neither  the  Statute  of  Limitations,  nor  the  equitable  doctrine  of 
laches,  was  a  bar  to  an  action  to  make  directors  liable  for  paying 
interest  out  of  capital  where  ultra  vires,  because  directors  were  in 
the  position  of  trustees,  and  a  claim  by  a  liquidator  in  1889  against 
the  estate  of  a  director  who  died  in  1883  was  held  not  to  be  a  stale 
demand.  In  this  case  Lindley,  L.J.,  said  :  "  That  staleness  of  demand 
as  distinguished  from  the  Statute  of  Limitations  and  analogy  to  it 
may  furnish  a  defence  in  equity  to  an  equitable  claim  was  settled  at 
least  as  early  as  Smith  v.  Clay  "  (b).  The  principles  on  which  the 
doctrine  is  based  will  be  found  clearly  set  forth  by  the  Privy  Council 
in  Lindsay  Petroleum  Co.  v.  Hurd  (c),  and  in  the  judgment 
of  Lord  Blackburn  in  Erlanger  v.  Nevj  Sombrero  Phosphate 
Co.  {d). 

In  Erlanger  v.  Neiv  Sombrero  Phosphate  Co.  (c),  Lord  Blackburn 
said  :  "  A  Court  of  Equity  requires  that  those  who  come  to  it  to  ask 
its  active  interposition  to  give  them  relief,  should  use  due  diligence 
after  there  has  been  such  notice  or  knowledge  as  to  make  it  inequit- 
able to  lie  by.  And  any  change  which  occurs  in  the  position  of  the 
parties  or  the  state  of  the  property  after  such  notice  or  knowledge, 
should  tell  much  more  against  the  party  in  mora,  than  a  similar 
change  before  he  was  in  mord  should  do." 

In  Lindsay  Petroleum  Co.  v.  Hurd  (/),  it  is  said  :  "  The  doctrine 


(a)  (1892)  1  Ch.  168.  (d)  3  App.  Cas.  1218,  1279. 

(6)  Amb.  645.  (e)  3  App.  Cas.  1279. 

(c)  L.  E.  5  P.  C.  221,  239.  (/)  L.  E.  5  P.  C.  239. 
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of  laches  in  Courts  of  Equity  is  not  an  arbitrary  or  a  technical 
doctrine.  Where  it  would  be  practically  unjust  to  give  a  remedy 
either  because  the  party  has  by  his  conduct  done  that  which  might 
fairly  be  regarded  as  equivalent  to  a  waiver  of  it,  or  where  by  his 
conduct  and  neglect  he  has,  though  perhaps  not  waiving  that  remedy, 
yet  put  the  other  party  in  a  situation  in  which  it  would  not  be 
reasonable  to  place  him  if  the  remedy  were  afterwards  to  be  asserted, 
in  either  of  these  cases  lapse  of  time  and  delay  are  most  material. 
But  in  every  case  if  an  argument  against  relief  which  otherwise 
would  be  just  is  founded  upon  mere  delay  ;  that  delay,  of  course,  not 
amounting  to  a  bar  by  any  Statute  of  Limitations,  the  validity  of  that 
defence  must  be  tried  upon  principles  substantially  equitable.  Two 
circumstances  always  important  in  such  cases  are  the  length  of  the 
delay  and  the  nature  of  the  acts  done  during  the  interval,  which 
might  affect  either  party  and  cause  a  balance  of  justice  or  injustice 
in  taking  the  one  course  or  the  other  so  far  as  relates  to  the  remedy. 
I  have  looked  in  vain  for  any  authority  which  gives  a  more  distinct 
and  definite  rule  than  this  ;  and  I  think  from  the  nature  of  the 
inquiry,  it  must  always  be  a  question  of  more  or  less  depending  on 
the  degree  of  diligence  which  might  reasonably  be  required,  and  the 
degree  of  change  which  had  occurred,  whether  the  balance  of  justice 
or  injustice  is  in  favour  of  granting  the  remedy  or  withholding  it. 
The  determination  of  such  a  question  must  largely  depend  on  the 
turn  of  mind  of  those  who  have  to  decide,  and  must  therefore  be 
subject  to  uncertainty ;  but  that,  I  think,  is  inherent  in  the  nature  of 
the  inquiry." 

In  De  la  Rochefoucauld  v.  Boustead  (a),  Lindley,  L.J.,  said  as  to 
the  defence  of  lapse  of  time:  "But  as  already  stated,  since  1882  the 
defendant  has  done  nothing  to  induce  the  plaintiff  not  to  sue  him, 
nor  to  lead  her  to  believe  that  any  claim  by  her  would  be  recognised. 
On  the  other  hand,  the  plaintiff  has  done  nothing  actively  to  lead 
the  defendant  to  suppose  that  she  abandoned  any  claim  she  might 
have  against  him  as  her  trustee.  There  is  nothing  to  be  said 
against  her,  except  that  she  has  forborne  to  sue  for  twelve  years." 
*  *  *  «  Even  where  there  is  an  express  trust,  lapse  of  time 
coupled  with  other  circumstances  which  render  it  unjust  to  give  the 
plaintiff  relief  against  the  defendant,  will  induce  the  Court  to  refuse 
the  relief,  although  no  Statute  of  Limitations  might  bar  his  claim  (b). 

(a)  75  L.  T.  (N.  S.),  p.  507  ;  (1897)  F.  &  J.  606,  and  Re  Cross,  20  C.  D. 
1  Ch.  196.  109. 

(b)  See  Bright  v.  Legerton,  2  De  G. 

W.    &   T. — VOL.    II.  44 
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But  in  this   case,  which   is  one    of   express  trust,  there  is  nothing 
except  time,  and  that  without  more  is  not  sufficient  apart  from  some 
Statute  of  Limitations  "  (a).     See  as  to  this,  Note,  infra,  p.  G92. 
As  to  lapse  of  time  alone  not  being  sufficient,  see  Re  Sharpe(b). 

10.  Indemnity  of  a  Trustee  by  his  Cestui  que  Trust. 

The  general  rule  is  that  independently  of  any  express  contract  of 
indemnity,  a  trustee  who  accepts  office  at  the  request  of  a  cestui  que 
trustyis  entitled  to  be  indemnified  by  that  cestui  que  trust  personally 
against  all  loss  which  may  accrue  from  the  trust. 

Where,  for  instance,  the  trustee  of  shares  in  a  company  is  made  a 
contributory  on  the  failure  of  the  company,  he  can  compel  the 
cestui  que  trust  to  repay  what  he  has  been  obliged  to  pay  in  respect 
of  the  shares  in  settlement  (c). 

And  in  such  a  case  trustees  and  executors,  after  the  death  of  the 
cestui  que  trust,  are  entitled  to  be  indemnified  out  of  his  estate,  and 
for  that  purpose  can  call  upon  residuary  legatees  to  refund  what 
has  been  paid  to  them  (d)  ;  and  the  mere  fact  that  the  executor, 
previous  to  paying  the  residuary  legatees,  had  notice  of  a  contingent 
liability,  as,  for  instance,  that  trustees  on  behalf  of  the  testator  as 
cestui  que  trust,  held  shares  in  a  company,  which  might  be  wound 
up,  and  in  respect  of  which  the  trustees  (whom  the  testator  was 
bound  to  indemnify),  might  be  liable  as  contributories,  is  im- 
material (e). 

It  has  been  held  in  the  absence  of  contract,  trustees  cannot  claim 
an  indemnity  from  cestuis  que  trust  beforehand,  against  a  liability 
which  has  not  arisen  and  may  never  rise  (/). 

Before  and  independently  of  the  Trustee  Act  hereinafter  noticed, 
a  similar  right  to  indemnity  accrued  when  a  trustee  committed  a 
breach  of  trust  at  the  instigation  or  request  of  a  beneficiary  who  was 
not  under  disability,  see  note  (g). 

(a)  See  Trustee  Act,  1888,  s.  8,  and  moth  Gold  Mines  Co.,  22  C.  D.  561  ; 
Judicature  Act,  1873,  s.  25,  sub-s.  1 ;  Lord  Bandolph  v.  Hayes,  Tern.  189  ; 
Annual  Practice  (1897),  p.  32,  note.  Be  Mullett,  Mullett  v.  Haworth,  W. 

(b)  (1892)  1  Ch,  see  p.  172.  N.,  June,  1885,  p.  130. 

(c)  Jervis  v.  Wolferstan,  18  Eq.  (g)  Sawyer  v.  S.,  28  C.  D. 
18.  605;  Trafford  v.  Boehm,  3  Atk.  440; 

(u)  Ibid.  Lincoln  v.  Wright,  4  B.  432  ;  Walker 

(e)  Ibid.  v.  Symonds,   3  Swans.   64  ;  Booth  v. 

(/)  Brough  v.  Oddy,  1  Buss.  &  M.  B.,  1  B.  125 ;    Baby  v.  Eidehalgh,    7 

55 ;  Hughes-Hallett  v.  Indian  Mam-  De  G.  M.  &  G.  104. 
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But  in  the  case  of  a  married  woman  the  trustees  could  not  claim 
to  retain  any  interest  of  hers,  though  belonging  to  her  for  her 
separate  use,  unless  they  showed  she  acted  for  herself,  and  was  fully 
informed  as  to  the  breach  of  trust  (a) ;  and  Fry,  L. J.,  said,  in 
delivering  the  judgment  of  the  C.  A.  (b)  :  "All  the  cases  in  which 
the  separate  estate  of  a  married  woman  has  been  held  to  be  affected 
by  a  breach  of  trust  are,  so  far  as  we  are  aware,  cases  in  which  she 
has  been  an  actual  actor  in  the  transaction  herself;  such  are  the 
cases  of  Crosby  v.  Church  (c),  Clive  v.  Carew  (d),  and  Pemberton  v. 
McGill "  (e). 

Sect.  45  (1)  of  the  Trustee  Act,  1893,  enacts  (/):  "Where  a 
trustee  commits  a  breach  of  trust  at  the  instigation  or  request,  or 
with  the  consent  in  writing  of  a  beneficiary,  the  High  Court  may,  if 
it  thinks  fit,  and  notwithstanding  that  the  beneficiary  may  be  a 
married  woman  entitled  for  her  separate  use  and  restrained  from 
anticipation,  make  snch  order  as  to  the  Court  seems  just  for 
impounding  all  or  any  part  of  the  interest  of  the  beneficiary 
in  the  trust  estate  by  way  of  indemnity  to  the  trustee  or  person 
claiming  through  him." 

(2)  "  This  section  shall  apply  to  breaches  of  trust  committed 
as  well  before  as  after  the  passing  of  this  Act,  but  shall  not  apply  so 
as  to  prejudice  any  question  in  an  action  or  other  proceeding  which 
was  pending  on  the  24th  day  of  December,  1888,  and  is  pending  at 
the  commencement  of  this  Act." 

This  is  an  alteration  of  the  old  law,  so  far  as  regards  impounding 
the  interest  restrained  from  anticipation,  but  the  cases  cited  supra 
show  apart  from  the  statute  the  interest  of  a  cestui  que  trust  not 
under  a  disability  might  have  been  impounded  for  the  indemnity  of 
the  trustee,  where  the  cestui  que  trust  instigated  the  breach  of 
trust  (g). 

It  has  been  decided  on  the  wording  of  the  statute  that  the  words 
"  in  writing "  only  apply  to  the  consent  not  to  the  instigation  or 
request  (A). 

In  Ricketts  v.  R.  (i),  Romer,  J.,  refused  to  make  an  order  im- 

(a)  Sawyer  v.  S.,  28  C.  D.  595.  (g)    Chillingworth      v.      Chambers, 

(b)  See  note  (g),  supra,  p.  690.  (1896)    1    Ch.    685,    and    cases    there 

(c)  3  Beav.  485.  cited,    and   Bollon  v.   Curre  (No.    2), 

(d)  1  John.  &  H.  199.  (1895)  1  Ch.  544. 

(e)  1  Dr.  &  Sm.  266.  (h)  Griffith  v.  Hughes,  (1892)  3  Ch. 
(/)  Trustee  Act,   1893,  s.   45,  re-       105. 

placing  s.  6  of  the  Trustee  Act,  1S88.  (»')  64  L.  T.  263. 

44  2 
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pounding  the  interest  of  a  married  woman  in  personal  estate,  which 
was  at  the  date  of  the  breach  of  trust  reversionary. 

So  in  Bolton  v.  Curve  (No.  2)  (a),  the  same  Judge  refused  to  im- 
pound the  interest  of  a  married  woman  restrained  from  anticipation, 
on  the  ground  that  it  was  the  duty  of  the  trustee  to  protect  so  far  as 
practicable  a  married  woman,  and  he  had  failed  in  this  duty  (b). 

In  order  to  make  a  beneficiary  liable  under  sect.  C  of  the  Trustee 
Act,  1888,  in  respect  of  an  improper  investment,  it  must  be  shown 
not  only  that  he  instigated,  requested,  or  consented  in  writing  to  the 
investment,  but  that  he  knew  the  facts  which  would  make  it  a 
breach  of  trust. 

(a)  (1895)  1  Ch.  544;  see  also  Sawyer  (b)  Somerset  v.  Earl  Poulett,  (1894) 

v.  S.,  28  C.  D.  595.  1  Ch.  231. 


Note. 

The  Trustee  Act  of  1888,  s.  8,  when  it  applies,  enables  an  express 
trustee  to  plead  the  Statute  of  Limitations,  but  the  Editors  have  not 
space  for  the  Note  which  was  written  and  intended  to  be  inserted  on 
this  and  the  difference  between  express  and  constructive  trusts ;  see 
for  cases,  note  (c). 

(c)  Be  Bowden,   45  C.  D.  444  ;  Be  Leggatt,  (1896)  1  Ch.  554.     And  as  to 

Swain,  (1891)  3  C.   D.  233;  Be  Davis,  the   difference    between    express   and 

(1891)  3  Ch.  119;  Be  Barker,  (1892)  2  constructive  trusts,  see  the  judgments 

Ch.  491 ;  Be  Page  Jones  v.  Morgan,  in  Soar  v.  Ashwell,  (1893)  2Q.  B.  390. 

(1893)  1  Ch.  304 ;  Be  Tucker,  (1894)  1  Except  so  far  as  37  &  38  Vict.  c.  57,  s. 

Ch.  724,  affirmed,  (1894)3  Ch.  429;   Be  10,  may  apply  to   express   trusts,    in 

Somerset,  (1894)  1  Ch.  231 ;  Be  Lands  such  trusts  prior  to  the  Trustee  Act  of 

Allotment  Company,  (1894)  1  Ch.  616  ;  188S,  no  Statute  of  Limitation  applied 

Mara    v.     Browne,  (1895)    2    Ch.    69,  as  between  trustee  and  cestui  que  trusts, 

affirmed   (1896)  1  Ch.  199  ;  Thome  „.  though  it  was  otherwise  in  the  case  of 

Heard,  (1895)  A.  C.  495;  Be  Cornish,  constructive  trusts:    Banner  v    Ber- 

ntoll  I  J?'  !?  I  E^bmson  v'  Harkin>      ri(%e>  18  0.  D.  354 ;  Soar  v.  Ashwell, 
(1896)  2  Ch.  415 ;  How  v.  Earl  Win-      uhi  sup. 
terton,  (1896)2  Ch.  629;    Wassell  v. 
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KEECH  v.  SANDFOED. 

1726.     Select  Cases  in  Chancery,  61. 


Renewal  of  a  Lease  by  a  Trustee. 
A   being  possessed  of  a  lease  of  a  market  bequeathed  it  to  B  in 
trust  for  an  infant.     B.,  before  the  expiration  of  the  term,  applied  to 
the  lessor  for  a  renewal  for  the  benefit  of  the  infant.     The    essor 
refused  to  grant  such  renewal,   whereupon  B.  got  a  lease  made  to 
himself.     Held,   that  B.  was  trustee  of  the  lease  for  the  infant and 
must  assign  the  same  to  him  and  account  for  the  profits,  but  that  he 
was  entitled  to  be  indemnified   from  the  covenants  contained  in  the 
lease. 
A  person  being  possessed  of  a  lease  of  the  profits  of  a  market 
devised  his  estate  to  a  trustee  in  trust  for  the  infant.     Before  the 
expiration  of  the  term  the  trustee  applied  to  the  lessor  for  a  renewal, 
for  the  benefit  of  the  infant,  which  he  refused,  in  regard  that,  it  being 
only  of  the  profits  of  a  market,  there  could  be  no  distress,  and  must 
rest  singly  in  covenant,  which  the  infant  could  not  enter  into. 

There  was  clear  proof  of  the  refusal  to  renew  for  the  benefit  of  the 
infant,  on  which  the  trustee  gets  a  lease  made  to  himself. 

Bill  is  now  brought  [by  the  infant]  to  have  the  lease  assigned  to 
him  and  for  an  account  of  the  profits,  on  this  principle,  that  wherever 
a  lease  is  renewed  by  a  trustee  or  executor,  it  shall  be  for  the  benefit 
of  cestui  que  use,  which  principle  was  agreed  on  the  other  side,  though 
endeavoured  to  be  differenced  on  account  of  the  express  proof  of 
refusal  to  renew  to  the  infant. 

Lord  Chancellor  King.— I  must  consider  this  as  a  trust  for  the 
infant  for  I  very  well  see,  if  a  trustee,  on  the  refusal  to  renew,  might 
have  a  lease  to  himself,  few  trust  estates  would  be  renewed  to  cestui 
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que  use.  Though  I  do  not  say  there  is  a  fraud  in  this  case,  yet  he 
[the  trustee]  should  rather  have  let  it  run  out  than  to  have  had  the 
lease  to  himself.  This  may  seem  hard,  that  the  trustee  is  the  only 
person  of  all  mankind  who  might  not  have  the  lease ;  but  it  is  very 
proper  that  rule  should  be  strictly  pursued,  and  not  in  the  least 
relaxed  ■  for  it  is  very  obvious  what  would  be  the  consequences  of 
letting  trustees  have  the  lease  on  refusal  to  renew  to  cestui  que  use. 

So  decreed,  that  the  lease  should  be  assigned  to  the  infant,  and 
that  the  trustee  should  be  indemnified  from  any  covenants  comprised 
in  the  lease,  and  an  account  of  the  profits  made  since  the  renewal. 


NOTES. 

1.  The  rule  as  to  renewal  of  leases  generally. 

2.  The  rule  as  regards  particular  persons,  p.  700. 

1.  The  Rule  as  to  Renewal  of  Leases  Generally. 

"All  trusts  are  either  first,  express  trusts  which  are  raised  and 
created  by  act  of  parties;  or  implied  trusts  which  are  raised  or 
created  by  act  or  construction  of  law"  (a). 

Implied  trusts  may  be  divided  into  two  classes:  Istly,  those 
which  stand  upon  the  presumed  intention  of  the  parties  ;  2ndly, 
those  which  are  independent  of  any  such  intention,  and  which  are 
forced  upon  the  conscience  of  the  party  by  operation  of  law,  and 
these  latter  are  usually  described  as  constructive  trusts  (b).  Such 
trusts    are  raised  by  construction   of   equity  in  a   great  variety  of 

cases,  of  which  the  following  is  only  an  instance  (c). 

Keech  v.  Sandford  (the  Rwmford  Market  Case)  is  an  illustration  of 

a  constructive  trust  arising  upon  the  renewal  of  a  lease  by  a  trustee  in 
his  own  name  and  for  his  own  benefit ;  but  the  rule  applies  to  all 

varieties  of  property  and  not  merely  to  leaseholds (d).     The  rule  laid 

down  by  King,  C,  in  the  principal  case  has  ever  since  been  invariably 

(a)  See  judgment  of  Lord  Netting-      p.    127,    but    the   above  is   the   most 
ham,  in  Cook  v.  Fountain,  3  Swans.       usual. 

585.  (c)  See,  for   instance,  Mackreth   v. 

(b)  Various   authors    adopt  various      Symmons,  Lake  v.  Craddock,  Fox  v. 
principles   of   division,  see    1   Spence,      Mackreth,  post. 

509;    Story  (1892),   p.  823;  Smith,  1  (c7)  Cooper   v.  Phibbs,    2  H.   of  L. 

Eq.  Jur.  (1888),  p.  84;  Snell  (1894),       Cas.,  p.  165;  Lewin  (1891),  196,  199. 
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followed  ;  viz.  that  a  lease  renewed  by  a  trustee  or  executor,  in  his  own 
name,  even  in  the  absence  of  fraud  and  upon  the  refusal  of  the  lessor  to 
grant  a  new  lease  to  the  cestui  que  trust,  shall  be  held  upon  trust 
for  the  person  entitled  to  the  whole  lease  (a).  The  rule  may  be 
stated  generally  in  the  following  terms  : — 

Wherever  a  person  clothed  with  a  fiduciary  or  quasi  fiduciary 
character  or  position  gains  some  personal  advantage  by  availing 
himself  of  such  character  or  position,  a  constructive  trust  is  raised 
by  Courts  of  Equity,  such  person  becomes  a  constructive  trustee,  and 
the  advantage  gained  must  be  held  by  him  for  the  benefit  of  his 
cestui  que  trust  (b). 

The  Rule  strictly  followed. — The  rule  laid  down  in  the  principal 
case  has  been  very  strictly  followed.  Thus,  as  was  then  decided,  the 
refusal  of  the  lessor  to  renew  to  the  cestui  que  trust  (c)  :  the  refusal 
of  co-trustees  to  concur  in  a  renewal  for  the  benefit  of  the  cestui 
que  trust  (d) :  the  fact  that  the  old  lease  had  expired  (e) :  that  the 
lease  had  not  customarily  been  renewed  (f)  :  the  fact  that  the  new 
lease  differed  from  the  old  one  either  as  being  for  lives  instead  of 
for  a  term  (g) :  or  was  for  a  different  term,  or  at  a  different  rent  (k)  : 
or  comprised  lands  not  in  the  old  lease  (i)  :  or  was  for  a  reversionary 
term  to  commence  after  determination  of  the  old  term  (k) :  will  not 
prevent  the  application  of  the  rule.  But  where  the  new  lease  com- 
prises not  only  the  premises  in  the  original  lease,  but  also  additional 
lands,  the  trusts  will  not  attach  upon  the  additional  lands  (I). 

A  trustee  who  has  renewed  will  be  directed  to  assign  the  lease, 
free  from  incumbrances,  except,  it  seems,  any  lease  made  by  him 

(a)  Bacon's  Abridgment,  4  Bac.  Abr.  161 ;  Featherstonhaugh  v.  Fenwick, 
222,  cited  in  Parker  v.  Brooke,  7  R.  R.,  17  V.  298  ;  11  R.  R.  77  ;  Mulvany  v. 
p.  301 ;  Parker  v.  Brooke,  9  V.  783  ;  Dillon,  1  Ball  &  B.  409;  Eyre  v.  Dol- 
7  R.   R.  299;  Dixon  v.   D.,  9  0.  D.,  phin,  2  Ball  &  B.  290. 

587;  MiU  v.  Hill,  3  H.  L.  Cas.  828;  (g)  Eyre  v.  Dolphin,  2   Ball  &  B. 

Be  Morgan,  18  C.  D.  93.  298. 

(b)  Docker  v.  Somes,  2  My.  &  K  (h)  Mulvany  v.  DiUon,  1  Ball  &  B. 
664;  Aberdeen  T.  C.  v.  Aberdeen  409  ;  James  v.  Dean,  11  V.  383  ;  15  V. 
University,     2     App.     Cas.;     Lewin  236;  8  R.  R.  178. 

(1891),  p.  189.  (*)  Giddings  v.  G.(  3  Russ.  241. 

(c)  Supra,  p.  693;  Griffin  v.  G.,  1  (k)  Bradford  v.  Brownjohn,  3  Ch. 
Sch.  &  L.  353.  Ap.  711. 

(d)  Blewett  v.  Millett,  7  Bro.  P.  C.  {I)  Giddings  v.  G.,  supra;  Acheson 
367.  v.  Fair,  3  D.   &  W.  512  ;  O'Brien  v. 

(e)  Edwards  v.  Lewis,  3  Atk.  538.  Egan,  5  L.  R.  Ir.  633. 
(/)  Killick  v.  Flexney,  4  Bro.  Ch. 
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bond  fide  at  the  best  rent  («),  and  he  must  account  also  for  the 
mesne  rents  and  profits  and  fines  which  he  may  have  received  (b i, 
even  although  the  lease  had  expired  before  the  bill  was  filed  (c). 
But  where  a  tenant  for  life  has  renewed,  the  account  will  commence 
only  from  his  decease  (d).  The  person  renewing  will  be  entitled  in 
making  the  assignment  to  be  indemnified  against  the  personal 
covenants  he  may  have  entered  into  with  the  lessor,  see  the  principal 
case  and  Giddings  v.  G.  (e),  and  will  also  have  a  lien  upon  the 
estate  for  the  costs  and  expenses  of  renewing  the  lease,  with 
interest  (/),  and  for  expenses  of  lasting  improvements  (g),  even 
though  incurred  after  the  institution  of  the  suit  (/a),  but  not  for  any 
improvements  adopted  as  a  mere  matter  of  taste,  or  as  a  matter  of 
personal  convenience  (i).  At  the  same  time  there  may  be  many 
charges  in  the  nature  of  waste,  and  as  to  deterioration,  which 
must  be  set  off  against  anything  found  due  in  respect  of  improve- 
ments. 

And  where  new  lands  not  in  the  old  are  comprised  in  the  renewed 
lease,  the  expenses  will  be  apportioned  according  to  the  value  of  the 
respective  lands  (Jc).  Where  a  tenant  for  life  renews  a  lease  by  put- 
ting in  his  own  life,  he  cannot  claim  to  be  repaid  any  part  of  the 
expense,  because  by  putting  in  his  own  life,  he  obviously  conferred  no 
benefit  upon  those  in  remainder,  who  were  to  take  after  his  death  (I) ; 
where,  however,  the  tenant  for  life,  without  any  obligation  to  do  so, 
renews  a  lease  by  putting  in  the  life  of  a  stranger,  the  expenses  thereof 
will,  on  the  death  of  the  tenant  for  life,  be  apportioned  by  the  re- 
mainderman paying  his  proportion  of  the  benefit  he  derived  from  the 
renewal  (m)  ;  and  such  apportioned  expenses  will  be  a  charge  on  the 

(a)  Bowles  v.  Stewart,  1   Sch.  &  L.      John,   3  Ch.  Ap.  711;  Isaac  v.  Wall, 
23°-  6  C.  D.   TOG ;  lie  Eanelagh's  Will,  26 

(b)  Mulvany  v.  Dillon,  1  BaU  &  B.       C.  D.  590. 

409;    Walley    v.    W.,    1    Vern.    484;  (g)  Holt  v.  II.,  1  Ch.  Ca.  190;  and 

Luckin  v.    Bushworth,    Finch,    392  ;  see  Lawrence  v.   Maggs,   1  Eden,  453, 

Blewett  v.  Millett,  7  Bro.  P.   C.  367,  and  note ;  Mill  v .  Hill,  3  H.  L.  Gas. 

Toml.  ed. ;  Eawe  v.  Chichester,  Anib.  828,  869. 

715-  (h)  Walley  v.  W.,  1  Vern.  487. 

(c)  Eyre   v.  Dolphin,  2  Ball   &  B.  (t)  Mill  v.  HiU,  supra. 

29°-  (*)  Giddings  v.    G.,    3    Euss.    241, 

(d)  Giddings  v.  G.,  3  Buss.  241.  251. 

(e)  Supra.  (2)  Lawrence   v.    Maggs,    1    Eden, 
(/)  Eawe  v.  Chichester,  Anib.  715,       453,  455. 

720;    Coppin  v.  Fernyhough.   2   Bro.  (m)  White  v.  W..  9  V.  554  ;  4  E.  E. 

Ch.  291  ;  Lawrence  v.  Maggs,  1  Eden,  161 ;  Allan  r.  Backhouse,  2  V.  &  B. 

453,  and  note;  James  v.  Dean,   11  V.  65;     Giddings    v.    G. ;     Bradford    v. 

383 ;  8  E.  E.  178  ;  Bradford  v.  Brown-  Brownjohn  ;  Isaac  v.  Wall,  supra. 
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premises  (a),  even  although  the  remaindermen  are  the  children  of  the 
Tenant  for  life,  and  claim  as  an  advancement  the  sum  pa.d  for  renewal 

by  their  father  (6).  .  . 

Where  a  testator  has  devised  his  interest  in  a  leasehold  subject 
to  an  annuity,  it  has  been  held  by  some  judges  that  the  annuitant 
is  not  bound  to  contribute  towards  a  renewal  c).  Lord  Manners, 
however,  held  that  an  annuitant  ought  to  contribute  according  to  his 
interest  in  the  property  (d).  See,  further,  as  to  contributions  towards 
payment  of  fines  upon  renewals,  the  cases  cited  in  note  (e). 

A  tenant  for  life,  under  a  settlement  of  leaseholds,  procuring  a 
renewal  to  himself,  was  held  not  to  take  the  renewal  as  an  express 
trustee  upon  the  trusts  of  the  settlement;  the  Statute  of  Limita- 
tions (/)  therefore  was  held  to  run  as  against  other  persons  claiming 
under  the  settlement  (g). 

When  it  is  impossible  to  obtain  the  renewal  of  a  lease,  if  there  be 
no  predominant  trust  for  renewal,  overriding  the  disposition  in  favour 
of  the  subsequent  tenant  for  life,  the  latter,  it  seems,  will  be  entitled 
to  the  sum  accumulated  by  the  direction  of  the  settlor  for  that  pur- 
pose (7i)  Nor  would  the  Court  in  such  a  case,  where  the  trustees 
have  a  mere  power  to  renew,  allow  them  to  purchase  the  reversion 
in  leaseholds  under  the  Episcopal  and  Capitular  Estates  Act  (*)  to 
the  prejudice  of  the  tenant  for  life  (*).  If  renewal  has  become  im- 
possible through  the  act  of  the  testator,  the  trust  is  at  an  end  (Q. 

Where  however,  it  appears  to  have  been  the  paramount  inten- 
tion of  the  testator,  us  indicated  by  the  disposition  made  by  his 
will  that  those  entitled  in  reversion  expectant  upon  the  decease  ot 
a  tenant  for  life  should  succeed  to  the  enjoyment  of  substantially  the 
same  estate,  the  tenant  for  life,  upon  the  renewal  becoming  imprac- 

(a)  Adderley  ,.   Clavering,   2  Bro.  My.  &  K.  Ill  /Reeves  v  Creswick,  » 

Ch   659-  <>  Cox,  192.  Y.  &  C.  Ex.  C.  715;  Jones  v.  J.,  5 

(6)  L^-ence    v.   Maggs,    1    Eden,  Ha.  440 ;  Giddings  *  GL,  Bradford  v 

)3  \-G  Brownjohn,  Isaac  v.  Wall,  6  0.  D.  <06. 

°(c)  Maxwell  v.   Ashe,   7  V.  184,  12  (/)  3  &  4  WilL  4    c.  27 

E    E     80,    n.;    and   see    Thomas   v.  (g)  Be  Dane's  Estate,  o  Ir.  En,  498 , 

Burne     lDru.   &  W.  657  ;  Jones  v.  see  Judicature  Act,  1873,  s.  2o,  sub-s. 

tt         L    1  P   *•  T,  47  2  ;  Trustee  Act,  1888,  s.  8. 

Kearney,  1  L.  tV  Jj.  *<.  »                                            „»  p    A9t;  . 

(d)  Window  v.  Tighe,  2  Ball  &  B.  (7<)  Morres  v.  Hodges,  27  B.  625  , 

195;    Stubbs  v.   Both,    2  Ball   &   B.  Seton  (1893),  p.  1491. 
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(t)  23  &  24  Vict.  c.  124. 


(e)  White  v.  W.,  9  V.  554,  4  E.  E.  (*)  Hayward  v.  Pile,  5  Ch.  214 

161  j  Playters  ..  Abbott.  2  My.  &  K.  (0  Penfold  ..  Shdhngford,  46  L.  J. 

97  ;' Shaftesbury   v.   Marlborough,    2       Ch.  491. 
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ticable,  will  only  be  entitled  to  the  income  arising  from  the  sum  set 
apart  for  renewal,  and  of  the  sum  produced  by  the  sale  of  the  L< 
holds  (a). 

And  where  a  similar  intention  is  shown  with  regard  to  renewable 
leaseholds  which  are  afterwards  taken  by  a  railway  company  under 
its  compulsory  powers,  a  tenant  for  life  will  only  be  entitled  to  the 
interest  arising  from  the  purchase-money,  although  the  custom  to 
renew  may  not  have  ceased  until  after  the  premises  were  taken  by 
the  railway  company,  Be  Wood's  Estate  (b),  in  which  case  Leaseholds 
under  a  Dean  and  Chapter,  renewable  by  custom,  were  held  by  trus- 
tees upon  trust  for  a  tenant  for  life,  with  remainder  over ;  and  the 
trustees  were  directed,  "  two  years,  or  sooner,  before  the  time  fur 
renewal,"  to  bring  a  part  of  the  rental  into  a  fund  until  a  sufficient 
sum  was  raised  for  the  renewal,  "so  that  the  estates  may  be  always 
kept  renewed  ....  for  ever."  In  June,  18G5,  and  February,  I860*, 
notices  to  treat  for  parts  of  the  leaseholds,  thru  having  about  thir- 
teen, and  five,  years  respectively  to  run,  were  given  by  a  Railway 
Company.  At  Lady-day,  18(3(3,  the  Dean  and  Chapter  ceased  to 
renew  leases  ;  and  about  the  same  date  their  property  was  taken 
over  by  the  Ecclesiastical  Commissioners.  The  values  of  the  two 
properties  having  been  assessed  at  amounts  which,  when  paid,  and 
invested  in  £3  per  cent,  stock,  gave  a  diminished  income,  it  was 
argued  that  as  the  renewal  had  become  impossible,  all  trust  for 
renewal  had  ceased,  and  that  the  property  ought  to  be  dealt  with 
as  if  it  were  a  mere  leasehold  for  a  term  of  years,  to  which  the 
tenant  for  life  was  entitled  in  specie;  and  that,  therefore,  the 
tenant  for  life  was  entitled  to  have  the  whole  fund  treated  as  con- 
verted into  an  annuity  of  duration  equivalent  to  the  term,  and  to 
have  each  year  one  year's  payment  of  the  annuity.  James,  L.J.,  how- 
ever, held  that  the  tenant  for  life  was  only  entitled  to  the  dividends 
of  the  fund  arising  from  the  sale  of  the  leaseholds  to  the  railway 
company.  Referring  to  the  cases  of  Morres  v.  Hodges  (c)  and  Tardlff 
v.  Robinson  (d),  he  said  :  "  In  those  cases  the  conclusion  arrived  at 
by  the  Court  was,  that  the  tenant  for  life  was  entitled  in  specie  to 
the  whole  rents  and  profits,  charged  only  with  the  payment  of  such  a 
sum  as  might  be  required  for  the  renewal,  and  as  no  renewal  was 


(a)  Maddy   v.  Hale,    3  C.  D.  327 ;  (b)  10  Eq.  572. 

Be   Barber's    S.    E.,    18    C.    D.    624;  (c)  27  B. 625 ;  Seton  (1S93),  p.  1491. 

Be  Eanelagh's  Will,    26   C.  D.  597  ;  (d)  27  B.  629  (n.). 
Seton,  1492. 
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practicable,  there  was  nothingby  which  the  charge  could  be  maintained, 
and  no  means  by  which  any  substituted  benefit  could  be  ascertained  by 
the  Court  to  be  given  to  the  remainderman.  In  this  case,  however,  the 
primary  and  paramount  intention  was  '  that  the  estates  may  be 
always  kept  renewed,  and  that  the  younger  children  may  have  an 
equal  benefit  of  time,  and  so  continue  to  be  provided  for,  for  ever.' 

*  *  *  The  testator  intended  to  create,  and  was  creating  as  he  thought 
a  perpetual  estate,  out  of  which  he  was  carving  successive  interests 

*  *  *  The  result,  in  my  opinion,  of  the  purchase  by  the  railway  com- 
pany is,  that  one  property  in  perpetuity  is  substituted  for  another 
property  in  perpetuity  ;  and  that  as  between  the  tenant  for  life  and 
the  remainderman,  I  cannot  take  away  any  part  of  the  corpus  belong- 
ingto  the  latter,  in  order  to  make  good  the  diminished  income  of  the 

former." 

Where  a  trust  for  renewal  of  leaseholds  is  absolute  and  overrides 
the  interest  of  the  tenant  for  life,  he  is  not  entitled  to  object,  on  the 
ground  of  the  reduction  of  his  interest,  to  any  arrangement  in  lieu 
of  renewal,  which  may  be  made  under  the  provisions  of  the  Episcopal 
and  Capitular  Estates  Act  (a),  where  renewal  ceases  to  be  possible,  so 
long  as  the  best  practicable  terms  are  obtained  (b). 

And  where  there  is  a  paramount  trust  for  the  renewal  of  such 
leases,  overriding  the  interest  of  the  tenant  for  life,  when  the  renewal 
afterwards  becomes  impossible,  it  is  the  duty  of  trustees  (unless  it  is 
impossible  so  to  do)  to  purchase  the  reversion  from  the  Ecclesiastical 
.  Commissioners  (c).  And  where  a  purchaser  of  the  equitable  interest 
of  the  tenant  for  life  in  such  renewable  lease,  not  having  the  legal 
estate  in  the  lease  in  him,  but  assuming  to  act  with  reference  to  that 
property  as  if  he  had  the  legal  estate,  purchases  the  reversion  from 
the  Ecclesiastical  Commissioners,  he  will  be  considered  to  have  acted 
in  the  place  of  the  real  trustees  of  the  lease,  and  to  have  acquired  the 
property  for  the  benefit  of  all  the  persons  entitled  under  the  will  (d) ; 
and  if  the  property  be  taken  under  compulsory  powers  and  the  money 
paid  into  Court,  then  subject  to  his  right  to  be  recouped  the  expenses 

(a)  23  &  24  Vict.  c.  124:  s.  40  572;  Hollier  v.  Burne,  16  Eq.  163; 
repealed  by  St.  L.  Eev.  Act,  1875  ;  ss.  Gabbett  v.  Lawder,  11  L.  E.  Ir.  295  ; 
1  and  21  repealed  by  St.  L.  Eev.  Act,      Maddy  v.  Hale,  3  C.  D.  327. 

1892  (d)  Be  Banelagh's  Will,  26   C.  D. 

(b)  Hollier  v.  Burne,  16  Eq.  163,  590,596,599;  De  Rechberg  v.  Beeton, 
16~  38  C.  D.   192 ;  Leigh  v.  Burnett,   29 

(c)  Be  Eanelagh's   Will,    26  C.    D.  C.  D.  231. 
596,  598 ;  Be  Wood's  Estate,    10   Eq. 
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of  his  purchase,  he  will  only  be  entitled  to  an  order  for  payment  on 
the  interest  on  the  fund  in  Court  during  the  life  of  the  tenant  for 
life  under  the  will  (a). 

Trustee  Act,  1893.— By  the  Trustee  Act,  1893  (b),  s.  19,  a  trustee  (c> 
of  any  leaseholds  for  lives  or  years  which  are  renewable  under  contract 
or  custom,  &c,  is  empowered  if  he  think  fit,  and  is  obliged  if  required 
to  do  so  by  any  person  interested,  to  use  his  best  endeavours  to 
obtain  a  renewed  lease,  and  he  is  empowered  to  do  everything  neces- 
sary in  that  behalf.  But  this  section  is  not  to  apply  where  the  tenant 
for  life,  &c,  is  under  no  obligation  to  renew,  or  contribute  to  the 
expenses  of  renewal,  unless  the  consent  in  writing  of  such  person  is 
obtained.  Power  is  also  given  to  raise  money  for  the  purpose  of  the 
section  which  applies  to  trusts  created  either  before  or  after  the  Act. 

Sale  of  Property  or  of  Right  to  Renewal. — If  a  person  having  the 
right  of  renewal  sells  such  right,  the  money  produced  by  the  sale 
will  be  affected  by  the  same  trusts  as  the  leaseholds,  if  renewed, 
would  have  been  (d).  And  if  money  be  taken  for  withdrawing  oppo- 
sition to  a  bill  affecting  the  property,  the  money  so  received, 
whether  the  bill  passes  or  not,  must  be  held  for  all  parties 
interested  (e). 

Forfeiture. — A  lessee  will  not  be  allowed  to  evade  the  operation 
of  the  rule  laid  down  in  the  principal  case  by  fraudulently  incurring 
a  forfeiture  of  the  lease  which  he  induces  the  landlord  to  take 
advantage  of,  and  afterwards  obtains  from  him  a  new  lease  (/  ). 

2.  The  Rule  as  regards  Particular  Persons. 

Administrator. — In  a  case  in  Ireland  the  rule  was  held  to  apply 
to  an  administratrix  of  a  deceased  tenant  from  year  to  year,  who 
upon  obtaining  a  new  tenancy  from  year  to  year,  was  held  a  trustee 
thereof  for  the  next  of  kin  of  the  intestate  (g). 

Agents. — A  person  acting  as  agent,  or  in  any  similar  capacity,  for 
a  person  having  an  interest  in  a  lease,  cannot  renew   for  his  own 

(a)  Be  Eanelagh's  Will,  26  C.  D.  590.  ton  v.  Murphy,  1  Ir.  E.  Eq.  345. 

(6)  56  &  57  Vict.  c.  53.  (g)  Kelly  v.  K.,   8  Ir.  E.  Eq.  403 ; 

(c)  See  definition,  section  50.  see  also  M'Cracken  v.  M'Clelland,  11 

(d)  Owen  v.  Williams,  Amb.  734.  Ir.  E.  Eq.   172  ;  and  Be  Evans,  34  C. 

(e)  Pole  v.  P.,  2  Dr.  &  Sm.  420 ;  D.  597,  a  case  of  accretion  to  the  trust 
Be  Marlborough.  Estates,  13  Jur.  738 ;  estate  by  the  act  of  the  administratrix  ; 
Exp.  Lockwood,  14  B.  158.  and  Gabbett  v.  Lawder,  11   L.  E.  Ir. 

(/)  Hughes  v.  H.,  25  B.  575;  Strat-       295. 
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benefit  (a).  In  Mulhallen  v.  Marum  (6),  a  lease  was  obtained  by  a 
person  standing,  by  delegation,  in  the  place  of  guardians,  and  who,  at 
the  same  time,  filled  the  characters  of  agent,  receiver,  and  tenant. 
It  was  set  aside  by  Sugclen,  L.C.,  upon  the  equity  arising  out  of  those 
relations  and  upon  public  policy. 

Charges,  &c. — If  a  person  entitled  to  a  lease,  subject  to  debts; 
legacies,  or  annuities,  renews,  either  in  his  own  name  or  in  the  name 
of  a  trustee,  the  incumbrances  will  remain  a  charge  upon  the  renewed 
lease  (c). 

Executor  de  son  tort. — The  same  rule  applies  also  to  an  executor 
de  son  tort  renewing  a  lease  in  his  own  name  (d).  And  where  a 
husband  having  made  a  voluntary  settlement  of  leaseholds  on  his 
wife  obtained,  without  disclosing  the  settlement,  a  renewal  in  his  own 
name,  but  with  the  intention  of  giving  his  wife  the  benefit  thereof,  it 
was  held  he  was  a  constructive  trustee  for  his  wife  (e). 

Infants. — If  a  person  jointly  interested  with  an  infant,  renew,  and 
the  renewed  lease  turn  out  not  to  be  beneficial,  the  person  renewing 
must  sustain  the  loss  ;  if  beneficial,  the  infant  can  claim  his  share  of 
the  benefit  to  be  derived  from  it.  But  the  infant  must  contribute 
his  due  proportion,  to  sums  paid  for  or  in  consequence  of  renewal, 
before  he  can  claim  any  advantage  (/).  Although  the  lessor  refuse 
to  renew  to  the  infant  lessee  the  trustee  nevertheless  cannot  take  a 
renewal  to  himself.     See  the  principal  case. 

Joint  Owners. — If  one  of  several  persons  jointly  interested  in  a 
lease  renew  it  in  his  own  name,  he  will  hold  in  trust  for  the  others, 
according  to  their  respective  shares.  Thus,  in  Palmer  v.  Young  (gj 
one  of  three  who  held  a  lease  under  a  dean  and  chapter,  surrendered 


(a)  Edwards  v.  Lewis,  3  Atk.  538 ;  Vaux,  6  De  G.  M.  &  G.  638 ;  and  see 
Griffin  v.   G.,  1  Sen.  &  L.  352;  Mul-  Trumper  v.  T.,  8  Ch.  870. 

vany  v.  Dillon,  1  Ball  &  B.  417.  (d)  Mulvany  v.  DiUon,  1  Ball  &  B. 

(b)  3  Dr.   &  W.  317.     And  see  Be  409  ;  Griffin  v.  G.,  1  Sch.  &  L.  352. 
Lulham,  33  W.  E.  788.  (e)  Be    Lulham,      33    W.    E.    788 

(c)  Seabourne  v.  Powel,  2  Vera.  11 ;  Parker  v.  Brooke,  7  E.  E.  299 ;  Dixo 
Winslow  v.  Tighe,  2  Ball  &  B.   195;  v.  D.,  9  C.  D. 

Stubbs    v.  Both,    2  Ball    &  B.   548;  (/)  Ex  p.   Grace,  1  B.  &  P.  376 

Webb  v.  Lugar,  2  Y.  &  C.  247 ;  Jones  Simpson,  Infants  (1890),  p.  358. 
v.  Kearney,   1  C.  &  L.  34 ;  Otter  v.  (g)  1  Yern.  276. 
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the  old  lease  and  took  a  new  one  to  himself:  the  Court  said  it  should 
be  a  trust  for  all  (a). 

Where  a  tenant  for  life,  and  a  remainderman  of  a  lease  for  lives, 
take  a  renewal  thereof  to  themselves  and  their  heirs  as  joint  tenants, 
thouo-h  they  contribute  unequally  towards  the  consideration  for  the 
new  lease,  in  the  absence  of  anything  showing  a  contrary  intention, 
their  prior  interests  in  equity  will  remain  unaltered  (6). 

Mortgagee. — If  a  mortgagee  renew  a  lease,  he  "doth  but  graft 
upon  his  stock,  and  it  shall  be  for  the  mortgagor's  benefit "  (c), 
nor  will  the  case  be  altered  by  the  expiration  of  the  lease  before 
renewal.  Thus  in  Rakestraw  v.  Brewer  (d),  the  mortgagee  of  a 
renewable  term  procured  from  the  original  landlord  a  new  term  to 
commence  from  the  expiration  of  the  old  one,  and  it  was  held  that 
the  new  term  was  subject  to  the  old  equity  of  redemption,  and  see 
Leigh  v.  Burnett  (e).  But  a  new  lease  obtained  bond  fide  by  the 
morto-ao-ee,  after  giving  all  parties  interested  notice,  and  an  oppor- 
tunity of  renewal,  has  been  held  not  to  be  in  trust  for  the  mortgagor, 
Nesbitt  v.  Tredennick  (/),  where  it  was  pointed  out  that  in  all 
previous  cases  the  party  had  obtained  renewal  by  being  in  possession, 
or  it  was  done  behind  the  back  or  by  some  contrivance  in  fraud 
of  those  who  were  interested  in  the  old  lease,  and  there  was  either  a 
remnant  of  the  old  lease,  or  a  tenant-right  of  renewal,  on  which  the 
new  lease  could  be  ingrafted,  but  that  here  no  part  of  the  mortgagee's 
conduct  showed  a  contrivance,  nor  was  he  in  possession,  and  all  that 
the  mortgagee  treated  for  was  a  new  lease,  giving  full  opportunity 
to  the  lessee  to  dispose  of  his  interest,  or  to  renew  if  he  was  enabled 
to  do  so.  But  qucere  whether  the  mortgagee  did  not  obtain  "his 
locus  standi  and  his  opportunity  of  making  such  an  arrangement " 
through  the  mortgagor  ?(r/) 

Mortgagor. — On  the  other  hand,  if  a  lessee  mortgage  leaseholds, 
and  afterwards  obtain  a  new  lease,  the  new  lease  will  be  held  a  graft 
on  the  old  one,  for  the  benefit  of  the  mortgagee  (h). 

(a)  See  also  Hamilton  v.  Denny,  1  Kennedy  v.  De  Trafford,  (1897)  A.  C. 
Ball  &  B.  199  ;  Jackson  v.  Welsh,  L.      180. 

&  G.  t.  Plunk.  346.  {d)  2  P.  W.  510. 

(b)  See  Hill  v.  H.,  8  Ir.  Eq.  140,  622.  (e)  29  C.  D.  231. 

(c)  Bushworth's   Case,  Freem.   12;  (/)  1  Ball  &  B.  29. 

Luckin  v.  Bushworth,  Bep.  t.  Finch,  (g)  See  Cassels  v.  Stewart,  6  H.  L. , 

392  ;  Darrell  v.  Whitchot,  2  Ch.  Bep.  p.  13. 

59 ;  Fosbrooke  v.  Balguy,  1  My.  &  K.  (h)  Smith  v.  Chichester,  1   C.  &  L. 

226.     As  to  duties  of  mortgagee,  see  486;  Leigh  v.  Burnett,  29  C.  D.  231. 
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Partners. — If  one  partner  obtains  in  his  own  name,  either  during 
the  partnership  or  before  its  assets  have  been  sold,  a  renewal  of  a 
lease  of  the  partnership  property,  such  lease  will  be  assets  of  the 
firm  (a). 

In  Clegg  v.  Fishwick  (6),  the  plaintiff's  husband  being  engaged 
in  partnership  with  other  persons,  they  took  a  lease  in  1828  of 
certain  coalmines,  for  the  purpose  of  the  partnership.  He  died  in 
1836,  and  the  plaintiff  took  out  letters  of  administration.  There 
was  no  provision  made  for  the  continuance  of  the  partnership  with 
the  administratrix;  but  it  was  in  fact  carried  on  between  her  and 
the  other  partners  up  to  the  year  1849,  the  same  partnership  pro- 
perty being  used  for  the  purposes  of  the  partnership.  In  that  year 
the  old  lease  having  expired  a  new  lease  was  taken  by  some  of  the 
other  partners,  without  the  privity  of  the  plaintiffs.  Cottenham,  C, 
held  that  the  old  lease  was  the  foundation  of  the  new  one,  and  that 
the  administratrix  was  entitled  to  a  receiver  in  respect  of  the  in- 
testate's share  of  the  partnership  including  the  renewed  lease.  In 
these  cases  the  renewal  was  clandestine,  but  this  is  not  an  essential 
feature  (c). 

The  rule,  however,  to  be  deduced  from  the  last-mentioned  class  of 
cases  has  been  to  some  extent  departed  from  where  the  trade  or 
business  carried  on  in  connection  with  a  lease  is  one  of  a  speculative 
character  (such  as  a  mining  concern),  requiring  great  outlay  with 
uncertain  returns,  or  at  any  rate  it  will  not  be  acted  upon  in  favour 
of  parties  who  lie  by  in  order  to  see  how  the  speculation  turns 
out(cZ). 

Stranger. — And  where  a  stranger  obtains  a  renewal  of  a  lease,  or  a 
reversionary  lease,  the  old  tenant  has  no  equity  against  him  (e). 

Sub-lessee. — A  lessee  has  no  equity  against  his  sub-lessee  who 
obtains  a  renewal  from  the  head  landlord  without  consulting  him  (/). 
A  lessee,  however,  obtaining  a  renewal  of  a  lease  at  an  increased  rent, 

(a)  Featherstonhaugh   v.   Fenwick,       Dow,  269. 

17   V.    298;  11    R.   R.    77;  Alder  v.  (d)  Clements  v.  Hall,  2  De  G.  &  J. 

Fouracre,     3     Swans.    489 ;     Lindley  173,  188. 

(1888),  p.  309;  Partnership  Act  (1890),  (e)  Lee  v.  Vernon,  5  Bro.  P.  C.  10, 

29;  Clegg  v.  Edmonson,  8  De  G.  M.  Toml.    ed. ;     Sandwich    v.   Lichfield, 

&  G.  787 ;  Clements  v.  Hall,  2  D.  &  Colles,  P.  C.  104 ;  Nesbitt  v.  Treden- 

J.  173  ;  Clements  v.  Norris,8  C.  D.  129.  nick,  1  Ball  &  B.  29  ;  A.-G.  v.  Gains, 

(b)  1  M.  &  G.  294.  11  B.  63. 

(c)  Clegg  v.  Edmonson,  8  De  G.  M.  (/)  Maunsell  v.  O'Brien,  1  Jones, 
&  G.  787;  FitzGibbon  v.  Scanlan,  1  176,  Ex.  Rep.  Lr. 
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or  purchasing  the  reversion,  is  somewhat  in  the  position  of  a  partner 
or  fiduciary  with  respect  to  a  sub-lessee  with  whom  he  has  entered 
into  a  toties  quoties  covenant  to  renew  at  a  fixed  rent  or  fine,  and  is 
bound  either  to  renew  upon  the  old  terms  or  to  convey  the  property 
to  the  sub-lessee  upon  proper  terms.  In  Ev<n>«  v.  WaUhe  (a),  A., 
the  defendant,  the  lessee  of  a  corporation,  underlet  to  the  plaintiff  at 
a  certain  rent,  with  a  covenant  to  renew  to  him  at  the  same  rent,  as 
often  as  the  corporation  should  renew  to  him.  The  corporation  raised 
the  rent  payable  by  A.  Lord  Redesdale  granted  an  injunction  to 
restrain  the  defendant  from  proceeding  in  ejectment,  observing, 
"  that  he  considered  the  defendant  as  bound  to  renew  on  the  old 
terms,  unless  he  chose  to  abandon  the  property,  and  allow  the  plain- 
tiff to  stand  in  his  place  for  the  renewal  which  he  had  obtained, 
which,  as  he  had  not  covenanted  to  renew  with  the  corporation,  he 
might  perhaps  be  at  liberty  to  do.  But  if  he  thought  fit  to  retain 
the  benefit  which  he  had  obtained,  he  was  bound  specifically  to 
execute  his  covenant  for  renewal." 

The  result  is  the  same  where  a  lessee  having  granted  a  similar 
sub-lease  becomes  a  purchaser  of  the  reversion  from  the  original 
lessor.  Thus,  in  Postlethwaite  v.  Lewthwaite  (b),  the  defendants, 
lessees  for  lives  from  a  Dean  and  Chapter,  without  a  covenant 
for  perpetual  renewal,  granted  an  under-lease  to  the  plaintiff  for 
the  same  lives,  of  part  of  the  premises,  and  covenanted  that  so 
often  as  they  renewed  their  lease,  they  would  add  the  same  life 
to  the  plaintiff's  lease,  on  the  payment  of  a  fixed  fine,  such  new 
lease  to  contain  such  or  the  like  rents,  covenants,  and  provisoes 
as  the  former  lease.  The  reversion  having  become  vested  in  the 
Ecclesiastical  Commissioners,  they  refused  to  renew,  but  offered 
to  sell,  and  the  lessee  purchased  the  reversion.  Page  Wood,  V.-C, 
acting  upon  the  principles  laid  down  by  Lord  Redesdale  in  Evans  v. 
Walshe,  made  the  following  decree  :  "  The  defendants  offering  to 
convey  the  reversion  in  fee  simple  of  the  premises  comprised  in  the 
plaintiff's  lease,  in  preference  to  granting  a  new  lease  of  the  premises 
with  a  covenant  for  perpetual  renewal  and  otherwise  on  the  terms  of 
the  present  lease,  declare  that  the  plaintiff  is  entitled  to  have  such 
reversion  conveyed  to  him  on  the  terms  of  paying  the  defendants  a 
due  proportion  of  the  consideration  paid  or  given  by  them,  and  of  the 
expenses  incurred  by  them,  in  purchasing  the  fee  simple  of  so  much 
of  the  property  comprised  in  their  original  lease  as  they  did  purchase, 

(a)  2  Sch.  &  L.  519. 

(b)  Postlethwaite  v.  Lewthwaite,  2  John.  &  H.  237. 
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regard  being  had  to  the  existing  interest  of  the  plaintiff  under  his 
lease,  and  to  the  extent  of  the  property  therein  comprised.  Then 
there  must  be  an  inquiry  what  this  interest  is  worth  "  (a). 

And  where  a  trustee  or  a  person  in  any  degree  holding  a  fiduciary 
position  has  acquired  the  legal  possession  of,  and  dominion  over,  an 
estate,  subject  to  a  covenant  for  perpetual  renewal,  and  should  so 
deal  with  the  property  as  to  make  the  renewal  impossible,  by  his  own 
act  and  for  his  own  benefit,  he  is  bound  to  give  full  effect  to  the 
charges  on  the  trust  estate,  and  to  satisfy  those  charges  out  of  the 
acquired  estate,  so  far  as  might  be  necessary  {b). 

Tenant  for  Life,  &c. — The  ground  of  decreeing  renewals  by  trustees 
and  executors  to  enure  to  the  benefit  of  cestui  que  trusts  rests  upon 
public  policy  to  prevent  persons  in  such  situations  from  acting  so  as 
to  take  a  benefit  to  themselves  (c). 

So,  if  a  person  having  a  limited  interest  in  a  renewable  lease,  as  a 
tenant  for  life,  renews  it  in  his  own  name,  he  will  be  held  a  trustee 
for  those  entitled  in  remainder  to  the  old  lease,  for  in  cases  of  limited 
ownership  there  is  a  duty  to  act  for  the  benefit  of  the  whole  inte- 
rest (d).  And  so  in  the  case  of  a  tenant  for  life  under  a  will,  obtaining 
a  new  lease  even  although  the  original  lease  may  have  expired  during 
the  life  of  the  testator,  who  had  continued  to  hold  merely  as  tenant 
from  year  to  year.  Thus  in  James  v.  Dean  (e),  a  testator  bequeathed 
leaseholds  for  years  determinable  upon  lives  to  his  widow  (who  was 
his  residuary  legatee  and  executrix)  for  life,  with  remainder  over  ;  the 
term  expired  during  the  testator's  life,  who  continued  to  hold  as 
tenant  from  year  to  year :  a  subsequent  lease,  obtained  by  his  widow, 
was  held  to  be  subject  to  the  trusts  of  the  will,  as  the  residue  of  the 
term  at  his  death,  if  any,  however  short,  would  have  been  (/). 

Reversion. — The  doctrine  applies  equally  to  a  purchase  by  a  tenant 
for  life  or  trustee  of  the  reversion  (g).     If,  however,  the  testator  be 

(a)  See  also  Pilkington  v.  Gore,  8  E.  R.,  p.  301 ;  Eandall  v.  Eussell,  3 
Ir.  Ch.  E.  5S9  ;  Trumper  v.  T.,  8  Ch.  Mer.  190  ;  Norris  v.  Le  Neve,  3  Atk. 
App.  870.  37 ;    Mill  v.  Hill,   3  H.   L.    C.   828 ; 

(b)  Trumper  v.  T.,  supra.  Trumper  v.  T.,  8  Ch.  870. 

(c)  Griffin  v.  G.,  1  Sch.  &  L.  354,  (e)  11  V.  3S3  ;  15  V.  236  ;  8  E.  E. 
per  Lord  Redesdale  ;  and  see  Blewett  178. 

v.  Millett,  7  Bro.  P.  C.  367,  Toml.  ed.  (/)  And  see  M'Cracken  v.  M'Clel- 

(d)  Kennedy  v.  Be  Trafford,  (1897)  land,  11  Ir.  E.  Eq.  172;  Kelly  v.  K., 
A.    0.,    p.     182,    and    see    Eawe    v.       8  Ir.  E.  403. 

Chichester,  1  Bro.  Ch.  198  n.  ;  see  the  {<])  Phillips  v.  P.,  29  C.  D.— C.A.  ; 

extract  from  Bacon's  Abridgment,  4  Giddings  v.  G.,  3  Euss.  241  ;  Isaac  v. 

Bac.  Ab. ;  set  out  Parker  v.  Brooke,  7  Wall,  6  C.  D.  706  ;  Bradford  v.  Brown  - 
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merely  a  tenant  at  will  or  at  sufferance  of  leaseholds  upon  renewal  of 
the  lease  by  his  executor,  he  would  not  be  a  trustee  for  the  persons  t<> 
whom  the  leaseholds  were  bequeathed  in  remainder,  for  as  a  tenancy 
at  will  or  at  sufferance  would  have  determined  upon  the  death  of  the 
testator,  no  interest  would  have  passed  to  them  by  the  will  (a). 

But  an  executor  in  such  a  case,  although  the  devisees  of  the  lease 
could  not  claim  the  benefit  of  the  renewal,  would  hold  it  as  a  trustee 
for  the  general  estate.  Thus  in  James  v.  Dean  (b),  Eldon,  C,  said 
he  was  inclined  to  think,  that,  had  the  widow  not  been  residuary 
legatee,  she  would,  in  such  a  case,  have  been  a  trustee  for  the 
residuary  legatee.  "The  question,"  observed  his  Lordship  (c),  "  is 
new,  whether  an  executrix,  dealing  with  the  opportunities  which 
she  derives  by  her  succession  without  title  to  the  estate  a  truant  by 
sufferance  or  at  will  had  held,  is  a  trustee  for  the  person  who  cannot 
say  he  took  an  interest  under  the  will,  or  whether  it  is  to  be  said 
against  her  only,  that  the  advantage  she  made  of  those  opportunities 
should  be  for  the  general  estate.  The  result  is  this  :  I  think  it  is 
impossible  she  could  hold  it  for  herself.  Not  applying  it  to  this  case, 
but  supposing  another  person,  not  the  wife,  was  residuary  legatee, 
the  question,  I  should  think,  would  be  in  favour  of  that  other 
residuary  legatee,  being  a  casual  advantage  from  the  dealing  of 
the  executrix  "  (d). 

Where,  however,  a  testator  believing  that  a  certain  piece  of  land 
(to  which  he  was  really  not  entitled)  was  included  in  a  lease,  by  Ins 
will  gave  the  premises  comprised  in  the  lease  to  his  executrix  for 
life,  with  remainders  over,  and  the  executrix  took  a  lease  of  the  piece 
of  land,  it  was  held  that  she  was  not  trustee  for  those  in  remainder, 
but  was  absolutely  entitled  thereto  (e). 

Although  a  tenant  for  life  of  a  lease  under  a  settlement  be  him- 
self the  author  of  it,  if  he  renew  the  lease  in  his  own  name,  he  will 
be  a  trustee  for  the  parties  interested  under  the  settlement  (/).  And 
the  fact  of  the    settlement  containing    a    special   provision    that    a 

John,   3  Ch.  Ap.  711;  Leigh  v.  Bur-  (d)  See  Mill  v.  Hill,  3  II.   L.   Cas. 

nett,  29    C.    D.    231 ;    Re   Eanelagh's  866  ;  Archbold  v.  Scully,  9  H.  L.  Cas. 

Will,  26  C.  D.  590;  Gabbett  v.  Law-  360;  Re  Tottenham's  Estate,  16  Ir.  Ch. 

der,  11  L.  E.  Ir.  295;  Trumper  v.  T.,  E.  115. 

8  Ch.  Ap.  879;  Hardman  v.  Johnson,  (e)  Eawe  v.  Chichester,  Arab.  715, 

3   Mer.    347;    commented   on    in   Re  720. 

Eanelagh's  Will.  (/)  Pickering  v.  Voules,  1  Bro.  Ch. 

(a)  James  v.  Dean,  11  V.  383,  15  V.  197  ;  Colegrave   v.    Manor,   6    Madd. 

236,  8  E.  E.  178.  72;  Re  Lulham,  33  W.  E.  788,  cited 

(6)  Supra.  supra. 

(c)  See  8  E.  E.,  p.  185. 
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particular  renewal  shall  enure  for  the  benefit  of  the  trust  will  not 
prevent   the   application  of  the  general  rule  in    the  case  of  other 

renewals  (a). 

Even  where  a  tenant  for  life  of  renewable  leaseholds  has  a  general 
power  of  appointment,  which  he  does  not  exercise,  a  renewal  in  his 
own  name  (not  being  an  execution  of  the  power)  will  enure  over  at 
his  death  for  the  benefit  of  the  remainderman  (6).  And  upon  the 
same  principle  where  the  tenant  for  life,  under  a  devise,  of  an  en- 
croachment  upon  the  property  of  the  Crown  in  the  Forest  of  Dean 
took,  under  an  Act  of  Parliament  (c),  for  confirming  the  titles  to  the 
encroachments,  a  conveyance  to  herself  in  fee,  it  was  held  that  as 
the  Act  was  intended  only  to  provide  for  disputes  between  parties 
claiming  adversely  the  legal  right  (speaking  without  regard  to  the 
Crown's  title)  to  be  in  possession  and  treated  as  holders,  the  devisee 
had  acquired  the  fee,  not  only  for  her  own  benefit,  but  also  for  the 
benefit  of  those  in  remainder  (d). 

Tenant  in  Tail  (Quasi).— A  quasi  tenant  in  tail  of  leaseholds  being 
the  absolute  owner  of  them,  is  not  bound  by  the  same  equities  as 
persons  having  merely  limited  interests;  thus,  where  a  testator 
devised  leaseholds  for  lives  to  trustees  for  A.,  and  the  heirs  of  his 
body,  and  if  he  should  die  without  issue,  remainder  to  B.,  A.  surren- 
dered the  old  lease,  and  took  a  new  one  to  himself  and  his  heirs  for 
three  new  lives,  and  died  without  issue,  having  devised  the  leaseholds 
to  his  widow  for  life,  remainders  over.  A  bill,  filed  by  B.,  to  have 
the  benefit  of  the  new  lease,  insisting  that  the  surrender  of  the  old 
lease  and  taking  the  new  one  was  not  sufficient  to  bar  the  limitation 
to  him,  and  that  those  claiming  under  A.  ought  to  be  held  trustees 
of  the  new  lease,  was  dismissed  (e). 

Tenant  in  Common.— There  is  no  fiduciary  relation  between  such 
tenants  of  real  estate,  as  such  (/). 

Trustees.— And  where  a  person  who  is  trustee  of  property  for 
himself  and  others,  acquires,  under  an  Act  of  Parliament,  upon  the 
representation   that    he    was   solely   entitled,    an   absolute   interest 

(a)  Tanner  v.  Elwortay,  4  B.  487.  (d)  Yem  v.  Edwards,  3  Kay  &  J. 

(b)  Brookman  v.  Hales,  2  V.  &  B.       564;  lDeG.&  J.  598. 

45    13  B.  B.  9 ;  Be  Thurston,  32  C.  D.  (e)  Blake  v.  B.,  1  Cox,  206. 

50's>  ,  (/)  Kennedy  v.  De  Trafford,  (1897) 


(c)  1  &  2  Vict.  c.  42.  A.  C.  180. 
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therein,  lie  will  nevertheless  be  held  a  trustee  for  all  parties  bene- 
ficially interested,  of  whatever  estate  or  right  he  has  so  acquired  (a), 
subject  only  to  the  repayment  to  him  by  the  parties  entitled  under 
the  trusts  of  the  moneys  properly  expended  by  him  in  acquiring  any 
additional  rights  and  improving  the  whole  (6).  And  in  a  recent 
case  where  the  trustees  of  land,  affecting  actual  ownership  acquired 
from  the  Crown  a  right  of  fishing  in  the  adjacent  sea,  it  was  held  by 
the  House  of  Lords,  affirming  the  decision  of  the  Court  of  Session 
in  Scotland,  that  the  acquisition  was  secured  for  the  benefit  of  the 
cestui  que  trust  (c). 

Volunteers  and  Purchasers  with  Notice. — The  same  remedies  which 
may  be  had  against  trustees,  executors,  and  persons  with  limited 
interests,  renewing  leases  in  their  own  names,  may  also  be  had 
against  volunteers  claiming  through  them  (d),  and  against  purchasers 
from  them,  with  notice  express  or  implied  (e). 

And  where  a  deed  by  which  the  lease  was  settled  Avas  registered 
under  the  Irish  Registry  Act  (G  Ann.  c.  2),  a  purchaser,  although 
without  notice  from  a  person  having  a  limited  interest,  who  had 
renewed  the  lease  in  his  own  name,  was  held  to  be  a  trustee  for  the 
parties  interested  under  the  settlement  (/). 

But  the  cestui  que  trust  may  be  bound  by  acquiescence  and  lapse 
of  time  (g).  But  where  no  new  rights  have  been  created,  and  no 
one  is  prejudiced  by  the  delay,  the  decree  will  be  made,  but  without 
costs  (h). 

It  is  immaterial  that  the  cestui  que  trust  made  a  continual  claim, 
if  during  the  time  he  made  it  he  took  no  effectual  steps  to  enforce 
his  alleged  rights  (i). 

(a)  Cooper  v.  Phibbs,  2  L.  E.  H.  L.  son,  13  Ir.  Cb.  E.  98 ;  Be  Morgan,  18 

149.  C.  D.  93. 

(*>)  Ih.  (/)  Mill  v.  Hill,  3  H.  L.  Cas.  828. 

(c)  Aberdeen  Town  Council  v.  Aber-  (g)  Noma   v.  Le  Neve,  3  Atk.   38, 

deen  University,  2  App.  Cas.  544.  39;  Jackson  v.  Welsb,  L.  &  G.,  Cas. 


(d)  Bowles  v.  Stewart,  1  Scb.  &  L 
209;  Eyre  v.  Dolpbin,  2  Ball  &  B 
290  ;  Blewett  v.  Millett,  7  Bro.  P.  C 
Toml.  ed.  367. 

(e)  Walley  v.  W.,  1  Yern.  484 
Eyre  v.  Dolpbin,  2  Ball  &  B.  290 
Parker  v.  Brooke,  9  V.  583 ;  7  E.  E 
299 ;  Coppin  v.  Fernybougb,  2  Bro 
Ch.  291 ;  see  also  Hodgkinson  v 
Cooper,  9  B.  304  ;  Lombard  v.  Hick- 


t.  Plunk.  346 ;  Allcard  v.  Skinner,  36 
C.  D.  163;  Clegg  v.  Edmundson,  8 
De  G.  M.  &  G.  787. 

(h)  Arcbbold  v.  Scully,  9  H.  L.  Cas. 
360 ;  Erlanger  v.  New  Sombrero,  &c. 
Co.,  3  App.  Cas.  1282. 

(i)  Clegg  v.  Edmundson,  supra; 
Lebmann  v.  McArtbur,  3  Ch.  App. 
496. 
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1788 — 1791.     The  case  and  arguments,  shortened,  are  taken  from  2  Bro.  Ch.  400. 
The  judgment  from  2  Cox,  320.    See  2  E.  E.  55. 


Purchase  by  a  Trustee  for  Sale. 

A  trustee  for  the  sale  of  estates  for  payment  of  debts,  who  pur- 
chased them  himself,  by  taking  an  undue  advantage  of  the  confidence 
reposed  in  him  by  the  settlor,  and  previous  to  the  completion  of  the 
contract  sold  them  at  a  highly  advanced  price  :  decreed  to  be  a  trustee 
for  the  original  vendor  as  to  the  sums  produced  by  such  second  sale. 

This  cause  came  on  by  appeal  from  the  Rolls. 

The  original  bill  was  filed  in  June,  1781,  by  the  plaintiff,  James 
Fox,  Esq.,  against  Robert  Mackreth,  John  Dawes,  and  John  Baynes 
Garforth,  Esqrs.  The  supplemental  bill  was  by  William  Morton  Pitt, 
Esq.,  and  James  Farrer,  trustees  of  the  estate  and  effects  of  James 
Fox,  against  the  same  defendants,  to  have  the  benefit  of  the  former 
suit. 

The  material  part  of  the  prayer  of  the  original  bill  was,  that  the 
sale  of  the  plaintiff's  estates  in  the  county  of  Surrey,  made  to  Thomas 
Page,  Esq.,  might  be  declared  to  have  been  made  in  trust  for  the 
plaintiff,  and  that  Mackreth  and  Dawes  might  be  declared  to  be 
accountable  to  the  plaintiff  for  what  the  estates  were  sold  for  to  Page, 
and  also  for  accounts  of  what  was  due  to  the  defendants  Mackreth 
and  Dawes,  and  upon  what  securities;  and  that  they  might  be 
decreed  to  deliver  up  the  securities,  the  plaintiff  offering  that  they 
should  be  at  liberty  to  retain  respectively,  out  of  the  purchase-monies 
of  the  estate,  what  should  be  found  justly  due  to  them  from  the 
plaintiff,  and  an  account  of  monies  due  to  the  defendants,  on  account 
of  annuities  granted  by  the  plaintiff  to  the  defendants,  the  plaintiff 
offering  that  the  defendants  should  be  at  liberty  to  retain  the  sum 
found  due  out  of  the  said  purchase-monies. 
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The  circumstances  of  the  case  made  against  the  principal  defen- 
dants, Mackreth  and  Dawes,  as  taken  from  the  bill,  answer,  and 
evidence,  appear  to  be  these  : — 

That  the  plaintiff  Fox,  being  seised  in  tail  of  an  estate  at  Horseley 
and  elsewhere,  in  the  county  of  Surrey,  subject  to  an  estate  for  life, 
in  some  parts  thereof,  to  his  mother  for  her  jointure  in  lieu  of  dower, 
and  likewise  seised  or  possessed  of  copyhold  and  leasehold  estates  in 
the  same  county,  and  also  entitled  to  several  other  estates  in  expec- 
tancy or  for  life  only,  had,  before  he  came  of  age,  embarked  in  a  very 
expensive  course  of  life,  and  was  reduced  to  great  distresses,  and, 
under  these  circumstances,  had  procured  money  by  granting  annui- 
ties, and  engaging  his  friends  who  were  of  age,  in  bonds  and 
judgments,  for  securing  the  payment  of  them  ;  and  his  friends,  being 
acquainted  with  his  situation,  proposed,  that  as  soon  as  might  be 
after  he  should  attain  his  age  of  twenty-one  years,  he  should  suffer  a 
recovery  of  the  Surrey  estate,  which,  or  a  competent  part  thereof, 
should  be  conveyed  to  trustees,  to  be  sold  for  the  payment  of  his 
debts,  and  redeeming  the  annuities  for  which  he,  and  his  friends  on 
his  behalf,  had  engaged ;  and  he  attained  his  age  of  twenty-one  in 
the  month  of  August,  1777,  and  was  very  soon  afterwards  (in  the 
latter  end  of  that  or  beginning  of  the  next  month)  introduced  to  the 
defendant  Mackreth  (who  usually  supplied  young  men  of  fortune 
with  money  in  their  distresses),  and,  on  account  of  the  plaintiff's 
inability  to  make  a  security  by  mortgage,  as  a  recovery  could  not  be 
suffered  till  Michaelmas  Term,  it  was  agreed  that  the  defendants, 
Mackreth  and  Dawes,  should  supply  the  plaintiff  with  the  sum  of 
5100£.,  upon  the  plaintiff's  granting  two  annuities  of  5001.  and  350^. 
each  for  his  life  ;  that  Dawes,  on  the  23rd  of  September,  advanced 
the  5100Z.,  for  which  the  following  securities  were  executed: — A 
bond  of  that  date  by  the  plaintiffs,  in  the  penal  sum  of  GOOOL,  for 
securing  to  the  defendant  Dawes  an  annuity  of  500Z.,  for  the  life  of 
the  plaintiff;  a  warrant  of  attorney  of  even  date  to  confess  judgment 
on  the  said  bond;  and  an  indenture  tripartite,  between  the  plaintiff 
of  the  first  part,  Dawes  of  the  second  part,  and  Garforth  of  the  third 
part,  whereby  lands  in  the  county  of  York,  of  which  the  plaintiff  was 
seised  for  life,  were  conveyed  to  Garforth,  for  securing  the  payment 
of  the  annuity  of  5001.  to  Dawes.  The  annuity  of  350Z.  was  secured 
by  a  similar  bond  of  the  same  date,  warrant  of  attornev  to  confess 
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judgment  thereon,  and  a  similar  conveyance  of  the  same  lands  to 
Garforth,  for  better  securing  the  same.  In  the  annuity  of  500?., 
Mackreth,  in  his  answer,  admitted  he  was  interested  with  Dawes,  but 
•denied  that  he  was  so  in  that  of  350?. 

In  Michaelmas  Term,  1777,  a  recovery  was  suffered  of  the  freehold 
part  of  the  Surrey  estates,  by  which  they  were  vested  (subject  to  the 
mother's  estate  for  life  in  a  part  thereof)  in  Oliver  Farrer,  in  trust  to 
convey  the  same  in  such  manner  as  the  plaintiff  should  direct,  Mr. 
Farrer  having  agreed  to  act  as  a  trustee  for  the  purpose  of  selling  the 
same  and  discharging  the  debts,  together  with  and  under  the  direc- 
tion of  two  of  the  plaintiff's  friends  (who  appear  to  have  been  Lord 
Ligonier  and  Lord  Grantley),  if  they  could  be  prevailed  upon  to 
accept  the  trust.  In  December,  1777,  the  plaintiff,  being  threatened 
with  an  arrest  for  the  sum  of  2000?.  by  the  holder  of  bills  of  exchange 
drawn  by  the  plaintiff  while  at  Paris,  applied  to  the  defendant  Mack- 
reth, who  agreed  to  lend  the  plaintiff  3000?.  on  mortgage  of  the 
Surrey  estates ;  upon  which  mortgage  deeds,  dated  22nd  and  23rd  of 
this  month,  were  accordingly  prepared  and  executed.  At  the  time  of 
the  execution  of  these  deeds,  it  was  proposed  that  the  defendant 
Mackreth  should  be  a  trustee  with  Farrer  for  payment  of  the  debts 
and  redeeming  the  annuities,  when  the  defendant  Mackreth  proposed 
the  defendant  Dawes  for  that  purpose,  as  being,  from  the  course  of 
his  business,  well  acquainted  with  many  of  the  persons  who  had  pur- 
chased the  plaintiff's  other  annuities,  and  could  assist  in  purchasing 
them  at  a  cheaper  rate  than  Mr.  Farrer ;  which  was  assented  to  by 
the  plaintiff,  upon  an  assurance  that  nothing  should  be  done  without 
Mr.  Farrer  being  consulted  and  approving  thereof. 

In  the  same  month  the  plaintiff  delivered  to  the  defendant  Mack- 
reth a  particular  or  rental  of  the  estate  in  Surrey,  made  by  Thomas 
Jackman,  by  which  it  appeared  that  the  rents  of  the  houses  and 
cottages  on  the  premises  amounted  to  283?.  Is.,  and  those  of  the 
lands  to  979?.  14s.  (subject  to  the  mother's  jointure,  which  was  stated 
at  240?.  a  year),  and  the  timber  was  valued  in  the  rental  at  4000?., 
and  the  whole  was  valued  at  45,000?.  It  was  also  in  evidence,  that 
Mackreth  sent  down  a  man  of  the  name  of  Hampton  to  view  the 
■estate,  who  was  there  a  week,  but  what  valuation  he  made,  or  whether 
the  same  was  communicated  to  Mackreth,  did  not  appear. 

A  trust  deed  was  prepared  by  Garforth,  reciting  the  mortgage,  by 
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which  the  estates  were  conveyed  to  Mackreth  and  Dawes  (subject  to 
Mackreth's  mortgage  and  the  annuity  to  Dawes)  in  trust  to  sell  or 
morto-ao'e  the  same,  and  to  pay  the  debts  and  redeem  the  annuities 
granted  by  the  plaintiff.  These  deeds  being  sent  to  Mr.  Farrer,  he 
made  some  objections  thereto,  on  account  of  the  sums  advanced  as 
the  prices  of  the  annuities,  not  being  scheduled  as  gross  sums  carry- 
ino-  interest  at  51.  per  cent.,  and  also  on  account  of  the  trustees  being 
empowered  to  sell  or  mortgage  the  estates  without  the  intervention 
of  Mr.  Fox.  And  it  being  afterwards  agreed,  that  Mackreth  should 
pay  off  Dawes,  and  advance  some  further  sums,  a  deed  poll  was  pre- 
pared, calculated  for  execution  on  the  16th  January,  1778,  and 
indorsed  on  the  mortgage  deed,  to  secure  such  further  sum  of  7000?., 
consisting  of  5100?.,  the  consideration-money  for  the  annuities 
granted  by  the  plaintiff  to  Dawes,  with  212?.  10s.  interest  thereon, 
for  the  quarter's  arrear  due  23rd  December,  1777  (but  which  was  not 
paid  by  Mackreth  to  Dawes  until  the  16th  July,  1788),  and 
51?.  14s.  9|d.,  twenty-three  days'  arrear  of  the  said  annuities,  from 
23rd  December  to  said  16th  January,  and  1635?.  15s.  2hd.  paid  to 
the  plaintiff  on  the  16th  January,  1778.  A  new  trust  deed  was  also 
prepared,  in  which  this  deed-poll  was  recited,  and  the  3000?.  and 
7000?.  made  the  first  charges  on  the  estate. 

On  the  16th  January,  1778,  the  plaintiff  Fox  and  the  defendant 
Mackreth  dined  together  at  the  house  of  the  defendant  Garforth,  for 
the  purpose  of  executing  these  deeds,  and  after  dinner,  and  before 
the  plaintiff  had  executed  the  deeds,  a  conversation  arose,  in  which  it 
was  proposed  that  the  defendant  Mackreth  should  become  the  pur- 
chaser of  the  estate,  and  Jackman's  valuation  of  45,000?.  was 
mentioned  by  the  plaintiff  as  a  fair  price,  which  was  objected  to  by 
Mackreth,  considering  the  value  put  thereby  upon  the  houses  and 
lands ;  upon  which  the  defendant  made  a  calculation  of  the  houses  at 
14  years'  purchase,  and  the  lands  at  thirty,  together  with  the  house- 
hold furniture,  valued  at  500?.,  and  the  timber  at  4000?.  (on  which 
last  two  articles  they  agreed),  amounting  to  37,853?.  14s.  The  plain- 
tiff afterwards  offered  to  sell  the  estates  to  the  defendant  for  42,000?. 
upon  which  the  defendant  said  he  would  split  the  difference,  and 
give  39,500?.  for  the  same,  but  would  not  give  more ;  and  the  plaintiff 
not  agreeing  to  accept  the  terms,  the  trust  deeds  were  then  executed 
by  the  plaintiff. 
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After  the  deeds  were  executed,  the  conversation  was  renewed,  and 
the  plaintiff  expressing  some  concern  with  respect  to  his  mother's 
jointure,  in  case  he  should  accept  the  defendant's  terms,  the  defen- 
dant offered  the  39,500?.,  and  to  subject  himself  to  the  payment  of 
the  plaintiff's  mother's  jointure,  in  case  she  should  survive  him  ; 
upon  which  the  parties  agreed,  and  the  defendant  Garforth  (who  had 
been  absent  during  the  greater  part  of  the  treaty)  was  called  in,  and 
drew  up  a  memorandum  of  such  agreement,  by  which  the  money  was 
to  be  paid  on  or  before  the  25th  of  March  next,  till  which  time  the 
plaintiff  was  to  receive  the  rents  and  profits,  and  then  convey  the 
estate  to  the  defendant  Mackreth ;  and  about  twelve  o'clock  at  night 
this  memorandum  was  signed  by  the  plaintiff,  upon  which  the  trust 
deed  was  cancelled. 

On  the  28th  of  the  same  month,  articles  for  the  purchase  were 
executed  by  both  parties.  On  the  24th  April  following,  the  plaintiff, 
and  Anna  Fox  his  mother,  on  the  2nd  of  May,  executed  conveyances 
of  the  estates  to  the  defendant,  in  consideration  of  39,500?.,  11,097?. 
of  which  was  retained  by  the  defendant,  in  payment  of  the  above 
mortgage  of  3000?.,  the  7000/.  secured  by  the  deed-poll,  and  some 
other  sums  charged  by  the  defendant,  as  advanced  to  the  plaintiff; 
and  the  defendant  gave  the  plaintiff,  as  a  security  for  the  residue 
(being  28,403?.),  a  common  accountable  receipt ;  and  afterwards,  on 
the  objection  of  the  plaintiff  to  this  as  the  only  security  for  the 
money,  the  defendant  wrote,  on  the  same  piece  of  paper  which  con- 
tained the  accountable  receipt,  the  following  charge  : — "  25th  April, 
1778.  I  do  hereby  charge  all  my  estates  in  the  county  of  Surrey 
with  the  payment  of  the  above  sum  of  28,403?.  and  interest."  At 
the  time  of  signing-  the  above,  the  defendant  had  no  estates  in  the 
county  of  Surrey  but  those  purchased  by  him  of  the  plaintiff;  and 
the  defendant  gave  to  the  plaintiff  no  other  security  for  the  residue 
of  the  money  than  the  receipt  and  charge. 

In  the  interval  between  the  execution  of  the  articles  and  that  of 
the  conveyances,  Mackreth  had  treated  with  Thos.  Page,  Esq.,  for  the 
sale  of  the  whole  of  the  said  estate  ;  and  on  the  21st  March,  Mr.  Page 
agreed  to  give  50,500?.  for  the  same,  but  no  article  was  entered  into 
between  him  and  the  defendant  till  the  30th  of  April  following. 
Immediately  after,  Page  was  let  into  possession,  and  was  to  receive 
the  rents  and  profits  from  Lady-day  then  last.    The  treaty  with  Page 
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was  totally  unknown  to  the  plaintiff,  when  he  executed  the  convey- 
ance to  the  defendant. 

The  plaintiff  drew  upon  the  defendant  for  several  sums  on  account 
of  the  purchase-money  ;  and  in  October,  1778,  having  sent  fur  an 
account,  the  defendant  drew  one  out,  by  which  he  made  a  balance 
remaining  in  his  hands  of  773/.  18s.  9d.  ;  but  admitted  in  his  answer 
that  he  had  therein  charged  moneys  unpaid,  as  the  supposed  amount 
of  two  annuities  and  the  arrears  thereof  then  unredeemed  ;  and  after- 
wards in  May,  1779,  having  then  settled  the  said  annuities,  he  sent 
the  plaintiff  another  account,  in  which  he  made  the  balance  61o7.  17s. 
above  the  other  balance  of  7731.  18s.  9d.  In  June,  1779,  the  plaintiff, 
being  again  in  distress,  applied  to  the  defendant,  when  he  advanced 
him  2100/.  upon  an  annuity  of  350/.  a  year  for  plaintiffs  life,  secured 
by  a  bond  in  the  penal  sum  of  42007.,  and  warrant  of  attorney  to 
enter  up  judgment  on  the  same. 

Upon  discovery  of  the  sale  to  Page,  under  the  circumstances  as 
stated  above,  the  plaintiff  filed  his  bill  [1781],  insisting  that  the 
defendant  Mackreth,  being  a  trustee  for  him  under  the  trust-deed  for 
payment  of  debts,  it  was  his  duty  to  sell  the  same  for  the  advantage 
of  the  plaintiff:  and  if  he  purchased  for  himself  (which  the  plaintiff 
was  advised  he  could  not)  it  should  be  for  a  fair  and  adequate  con- 
sideration; that  the  plaintiff,  having  been  imposed  upon,  ought  to 
have  the  benefit  of  the  sale;  and  that  the  sum  of  7000/.,  mentioned 
in  the  articles  as  due  to  Mackreth,  on  mortgage,  or  the  part  thereof 
estimated  to  be  due  to  the  defendant  as  the  value  of  the  annuities 
granted  to  Dawes,  was  a  much  greater  sum  than  they  were  really 
worth  on  a  fair  valuation;  that  no  greater  allowance  ought  to  he 
made  out  of  the  purchase-money  than  the  sums  really  advanced,  with 
interest  from  the  time  of  advancing  the  same  ;  that  Mackreth  had 
not  discharged  the  annuities  granted  by  the  plaintiff,  but  the  plaintiff 
continued  liable  to  the  same ;  and  that  at  the  time  he  granted  the 
last  annuity  of  350/.,  there  was  money  in  the  defendant's  hands,  or 
the  defendant  was  accountable  to  the  plaintiff  for  larger  sums,  as  he 
then  had  in  his  hands  the  sums  for  which  he  sold  the  plaintiffs 
estate,  beyond  the  sum  of  39,500/.,  and  therefore  prayed  as  is  before 
stated. 

The  defendant  Mackreth,  by  his  answer,  insisted  on  the  fairness  of 
the  transaction,  and  that  the  price  at  which  he  bought  the  estate  was 
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an  adequate  price,  though  he  expected  to  have  some  benefit  by  sell- 
ing it  out  in  parcels  ;  but  that  the  purchaser,  Mr.  Page,  having  an 
estate  in  the  neighbourhood,  gave  a  larger  price  than  it  was  worth  to 
other  persons.     He  admitted  that  he  had  in  his  hands  a  balance  of 
6171.  13s.  of  the  purchase-money,   which  he   claimed   to   retain,  on 
account  of  the  plaintiff  being  only  tenant  for  life  in  a  small  part  of 
the  estate  conveyed  to  the  defendant,  and  7732.  18s.  9d.  the  balance 
of  the  accounts  sent  to  the  plaintiff  in  October,  1778;  and  the  defen- 
dant Mackreth  further  said,  that  on  the  30th  of  August,  1779,  part 
of  the  estate  being  discovered  to  be  copyhold,  the  defendant  applied 
to  the  plaintiff  to  execute  a  letter  of  attorney,  to  surrender  such 
copyhold  premises  to  the  defendant,  which  he  readily  agreed  to,  and 
signed  such  letter  of  attorney  ;  and  that  Mr.  Page,  the  purchaser,  in 
November,  1 779,  having  raised  a  sum  of  money  by  mortgage  of  part 
of  the  said  estates,  and  afterwards  having  occasion  to  raise  money  by 
mortgage  of  other  parts  of  the  said  estates,  and  the  solicitor  fur  the 
person  advancing  the  money  requiring  to  have  the  original  deeds  of 
the  22nd  and   23rd  December,  1777,  and  the  conveyance  from  the 
plaintiff  to  the  defendant  or  duplicates  thereof,  the  defendant  applied 
to  the  plaintiff  to  execute  other  parts  of  the  deeds,  which  he  agreed 
to,  and,  together  with  his  mother,  executed  the  same  without  express- 
ing himself  dissatisfied  with    the   purchase   made   by  the  defendant 
(but  it  was  in  evidence  that  Mr.  Farrer  only  consented  to  the  plain- 
tiff's executing  the  same  under  a  proviso  that  the  same  should  not  be 
considered  as  a  confirmation),  which  acts  of  the  plaintiff  the  defendant 
insisted  would  operate  as  confirmations  of  the  transactions. 

The  cause  was  heard  at  the  Rolls,  before  his  Honor  Sir  Lloyd 
Kenyan,  the  then  Master  of  the  Rolls,  on  the  26th,  27th,  and  29th  of 
June,  and  on  the  [4th],  13th,  14th,  and  26th  of  July,  1786,  on  which 
last  day  his  Honor  was  pleased  to  make  his  decree,  whereby  he 
declared  that  undue  advantage  was  taken  by  the  defendant  Mackreth 
of  the  confidence  reposed  in  him  by  the  plaintiff  Fox,  and  that  there- 
fore the  defendant  Mackreth  ought  to  be  considered  as  a  trustee  as  to 
all  the  estates  and  interests  comprised  in  the  conveyance  of  the  23rd 
and  24th  days  of  April,  1778,  fur  the  said  plaintiff  Fox,  after  the 
execution  of  the  said  deeds ;  and  ordered  it  to  be  referred  to  the 
Master  to  take  an  account  of  the  money  received  by  the  defendant 
Mackreth  from  Page,  and  to  compute  interest  thereon  at  hi.  per  cent. 
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from  the  time  of  receiving  the  same,  and  to  take  an  account  of  the 
money  paid  by  defendant  Mackreth  to  Dawes  on  account  of  the 
annuities  of  5001.  and  3001.  ;  and  also  an  account  of  the  money 
advanced  by  Mackreth  on  account  of  the  annuity  of  350/.  in  1779  (a): 
and  an  account  of  money  received  by  Mackreth  on  account  of  the 
mortgage  in  1778,  and  under  the  contract  for  the  purchase  of  the 
estate  (6)  and  compute  interest  on  the  same ;  and  that  the  defendant 
Mackreth  should  pay  the  plaintiff  the  costs  of  the  suit  in  respect  of 
his  insisting  on  the  conveyance  of  the  23rd  and  24th  of  April,  1778, 
as  a  conveyance  for  his  own  benefit :  and  granted  an  injunction 
against  the  defendant  Mackreth,  to  restrain  him  from  proceeding  at 
law  touching  any  matter  in  question  in  the  cause  (c) ;  and  reserved 
further  consideration. 

From  this  decree  there  was  an  appeal,  by  the  defendant  Mackreth 
only,  to  the  Lord  Chancellor,  which  came  on  to  be  heard  in  Michael- 
mas Term,  1787. 

Mr.  Mansfield,  Mr.  Scott,  Mr.  Lloyd,  and  Mr.  M  it  ford  were  heard 
for  the  respondent  in  support  of  his  Honor's  decree. 

Mr.  Ambler,  Mr.  Madocks,  Mr.  Sehcyn,  Mr.  A  Inge,  and  Mr.  Har- 
grave,  for  the  defendant  and  appellant  Mackreth,  and  their  argument 
and  Mr.  Mansfield's  reply  are  set  out,  2  R.  R.  pp.  62,  64. 

Lord  Chancellor  Thurlow. — The  great  and  only  doubt  which 
I  have  had  from  the  beginning  to  the  end  of  this  case  is,  whether  the 
ground  upon  which  I  must  go,  if  I  affirm  this  decree,  will  not  by 
necessary  implication  extend  to  many  other  cases,  in  which  I  shall 
run  the  hazard  of  undoing  all  the  common  transactions  of  mankind, 
and  of  rendering  all  their  dealings  too  insecure.  I  do  not  agree  with 
those  who  say,  that,  wherever  such  an  advantage  has  been  taken  in 
the  course  of  a  contract  by  one  party  of  another,  as  a  man  of  delicacy 

(a)  "And  the  particular  times  when,  the  account  in  which  the  same  were 

and  in  what  manner,  such  sums  were  included  respectively."     Eeg.  Lib. 

advanced."     Eeg.  Lib.  (c)  This  injunction  was  dissolved  by 

(6)  "  Or  the  conveyance  thereof ,  and  Lord  Thurlow;  but,  as  he  afterwards 

to   state   the  particular  times    when,  confessed,    by    mistake :    see    Ex  p. 

and  to  whom  such  sums  were  paid,  and  Lacey,  6  V.  627,  6  R.  R.  9. 
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would  refuse  to  take,  such  a  contract  shall  be  set  aside.  Let  us  put 
this  case  -.—  Suppose  A.,  knowing  of  a  mine  on  the  estate  of  B.,  and 
knowing  at  the  same  time  that  B.  was  ignorant  of  it,  should  treat  and 
contract  with  B.  for  the  purchase  of  that  estate  at  only  half  its  real 
value,  can  a  Court  of  equity  set  aside  this  bargain  ?  No  ;  but  why 
is  it  impossible  ?  Not  because  the  one  party  is  not  aware  of  the 
unreasonable  advantage  taken  by  the  other  of  this  knowledge,  but 
because  there  is  no  contract  existing  between  them  by  which  the  one 
party  is  bound  to  disclose  to  the  other  the  circumstances  which  have 
come  within  his  knowledge  ;  for,  if  it  were  otherwise,  such  a  principle 
must  extend  to  every  case  in  which  the  buyer  of  an  estate  happened 
to  have  a  clearer  discernment  of  its  real  value  than  the  seller.  It  is 
therefore,  not  only  necessary  that  great  advantage  should  be  taken  in 
such  a  contract,  and  that  such  an  advantage  should  arise  from  a 
superiority  of  skill  or  information,  but  it  is  also  necessary  to  show 
some  obligation  binding  the  party  to  make  such  a  disclosure.  There- 
fore the  question  is,  not  whether  this  transaction  be  such  as  a  man  of 
honour  would  disclaim  and  disdain,  but  it  must  fall  within  some 
settled  definition  of  wrong  recognized  by  this  Court ;  for,  otherwise, 
the  general  transactions  of  mankind  would  be  too  much  in  hazard  and 
uncertainty.  In  this  view,  and  in  this  view  only,  I  have  entertained 
considerable  doubts  on  this  case. 

The  Master  of  the  Rolls  has  referred  a  great  variety  of  accounts, 
subsisting  between  the  parties,  to  the  Master;  and  it  is  not  quite  a 
fair  argument  to  consider  this  part  of  the  case  as  altogether  decided. 
If  these  points  are  material,  the  only  consequence  is,  that,  as  to  them, 
the  judgment  must  be  suspended. 

In  the  present  appeal  I  shall  consider  the  case  entirely  on  the 
transaction  of  the  16th  of  January.  I  shall  also  consider  certain 
terms  necessary  to  be  found,  in  analogy  to  the  finding  of  a  jury. 
First,  it  is  necessary  to  find  the  real  value  to  be  what  Page  gave  for 
the  estate,  or  much  more  at  least  than  the  price  given  by  Mackreth  ; 
for,  unless  there  be  great  inadequacy  of  value,  the  case  comes  to 
nothing.  The  fraud  or  imposition  of  the  one  party  affords  no  ground 
of  relief,  unless  damage  be  sustained  by  the  other  (a) ;  and,  on  the 


(a)  This  opinion  Lord  Thurlow  changed,  for  he  refused  an  inquiry  as  to  the 
value  of  the  estate. 
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other  hand,  it  does  not  follow,  though  the  real  value  should  be  found 
such  as  now  represented  on  the  part  of  the  plaintiff,  that  it  will  put 
an  end  to  the  contract,  unless  such  advantage  has  been  obtained  by 
some  of  those  frauds  which  the  policy  of  this  Court  has  adopted  as 
grounds  on  which  to  set  contracts  aside. 

The  Master  of  the  Rolls  has  said  that  Mackreth  shall  be  a  trustee, 
and  so  he  must  be  taken  consequent 'mil >/  ;  for,  if  it  be  true  that 
Mackreth  has  cheated  Fox  in  this  bargain,  he  did  get  the  estate  at 
law,  but  he  did  not  get  the  estate  in  equity,  and  then  he  is  reduced 
to  a  trustee.  It  is  only  in  consequence  of  his  getting  the  estate  by 
fraud,  that  he  becomes  a  trustee.  Suppose  an  estate  to  be  of  the 
value  of  50,0007.,  and  Mackreth  buys  it  for  40,000?.,  committing  great 
fraud  in  such  purchase,  but,  from  the  calamities  of  war  and  other 
public  distresses,  landed  property  as  well  as  stocks  sink  in  value  more 
than  one-fifth,  and  Mackreth  then  sells  the  estate  for  35,000?.,  or 
30,000?.  only,  would  it  not  be  true  that  Mackreth  would  be  bound  to 
pay  the  10.000Z.  as  a  satisfaction  for  the  fraud  committed  by  him, 
although  he  had  not  made  the  money  he  actually  gave  for  it  ?  The 
money  would  be  due,  not  in  consequence  of  what  Mackreth  after- 
wards sold  it  for,  but  what  Fox  lost  by  it  at  the  time.  The  only  con- 
sequence, in  a  Court  of  equity,  is,  that  what  one  party  lost  by  the 
undue  advantage  taken  by  the  other  must  be  answered  to  him. 

The  Master  of  the  Rolls  went  on  the  fact  of  the  value  of  the  estate 
being  that  for  which  it  was  sold  to  Page,  and  thought,  that,  this  being 
the  value,  Mackreth  had  cheated  Fox.  Taking  this  for  the  present 
to  be  so,  let  us  go  over  shortly  the  facts  of  the  case. 

Fox  began  to  be  distressed  about  three  or  four  years  before  he  came 
of  age.  He  engaged  other  young  men,  with  whom  he  was  connected, 
to  become  securities  for  him  for  sums  of  money  he  had  borrowed. 
He  had  involved  himself  in  annuities.  When  he  came  of  a&e  he 
found  himself  under  this  imperfect  obligation  in  point  of  law,  but 
very  strong  obligation  in  point  of  honour,  to  relieve  those  who  had 
pledged  their  names  for  him.  A  plan  was  formed  to  sell  a  part  of 
his  estate.  His  situation  as  to  fortune  when  he  came  of  age  was 
this:  his  estate  in  Surrey  was  about  1200?.  per  annum.  Of  this 
he  was  tenant  in  tail.  He  had  an  estate  in  Yorkshire  of  11 00?. 
per  annum,  of  which  he  was  tenant  for  life.  He  had  also  an 
estate  in  Ireland,  of  which  he  was  tenant  for  life   in  possession,  of 
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about  50002.  or  60002.  per  annum.  Such  was  his  situation  when  he 
came  of  age.  He  had  resorted  to  a  man  of  character  in  his  profession, 
Mr  Fairer,  for  the  purpose  of  settling  this  business.  The  23rd  of 
August,  1777,  came,  and  no  step  was  taken  towards  taking  any 
account  of  his  debts  and  annuities,  or  negotiating  with  any  of  his 
creditors ;  yet  it  is  most  evident  that  the  best  time  for  settling  these 
matters  with  his  creditors  was  before  he  came  of  age. 

However,  he  came  of  age  on  the  23rd  of  August ;  and  on  the  23rd 
of  September,  it  seems,  the  first  conversation  was  had  upon  this  sub- 
ject     He  had  then  been  introduced  to  Mackreth.     At  that  time, 
certainly  there  was  nothing  confidential  in  their  intercourse,  or  any 
close  connexion  between  them;   but  Fox  applied  to  Mackreth  for 
about  50002.     Mackreth  naturally  asked  what  security  he  had  to 
offer      Fox  thereupon  told  him  his  real  situation,  by  which  it  appeared 
that  Fox  had  no  permanent  security  to  offer  till   Michaelmas  Term, 
when  he  could  suffer  a  recovery  of  the  Surrey  estate.     Mackreth  then 
proposed  to  him,  as  the  ordinary  mode  of  raising  money,  to  buy  an 
annuity  of  him  at  six  years'  purchase,  which   is,  in  truth,  about  half 
the  real  value  ;  and,  therefore,  whoever  proposes  to  deal  with  another 
upon  this  sort  of  terms,  quits  at  once  all  idea  of  delicacy  or  generosity 
or  propriety  of  conduct.     It  is   such  as  cannot   be  endured   out  of  a 
Court  of  justice;  and,  if  a  Court  does  affirm  such  transactions,  it 
cannot  be  the  heart  of  a  judge  which  affirms  it,  but  it  must  be  done 
from  a  fear  of  laying  down   such  rules  as  may  tend  to  make  the 
general  transactions    of  mankind  too  insecure.     There  were   other 
modes  which  might  have  occurred  to  a  man  of  different  feelings. 
A  contract  to  make  a  mortgage  when  the  Term  came  would  have 
been  an  effective  lien  on  the  estate  ;  and  then  it  would  only  have 
been  necessary  to  have  insured  Fox's  life  to  the  end  of  Michaelmas 
Term      This  would  have  been  the  just  and  honourable  way  of  reliev- 
ing him.     On  the  other  hand,  it  is  observable,  that,  though  Mackreth 
adopted  the  other  mode  of  raising  the  money,  it  was  done  in  the 
usual  course  of  his  business  ;    for,  by  profession,  he    dealt    in   the 
distresses  of  mankind.     What  he  did,  he  did  in  his  way  and  business 
of   an  annuity-monger.      I  make  neither  better  nor  worse    of  his 
conduct  than  that  of  a  common  and  professed  annuity-monger. 

In  November  the  recovery  was   suffered.     Still  nothing  was  done 
by  Fox's  friends  towards  relieving  him  from  the  annuities,  which  were 
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eating  him  up.  On  the  24th  of  December  Fox  sends  word  that  he 
was  in  great  distress,  in  confinement,  and  wanted  money  immediately. 
Mackreth  came  to  him  and  lent  him  money  on  common  terms,  and 
took  a  mortgage  for  it.  A  judge  cannot  impute  anything  to  this  part 
of  the  transaction,  either  one  way  or  another.  There  was  no  gene- 
rosity on  one  side,  nor  any  plot  of  circumvention  on  the  other.  It 
would  be  a  most  extravagant  conjecture  to  suppose  that  by  this 
Mackreth  had  in  view  to  get  the  legal  estate  in  himself.  When  one 
once  gets  beyond  the  natural  result  of  facts,  there  is  no  end  to  con- 
jecture or  its  consequences.     This  was  the  situation  on  the  24th. 

Mackreth  was  made  acquainted  with  the  plan  of  the  trust  deed, 
and  it  is  certain  that  he  industriously  recommended  himself  and 
Dawes  as  trustees  for  this  purpose.  It  has  been  said,  that  Mackreth's 
forcing  himself  into  the  trust  was  improper,  and  done  for  some  bad 
motive  ;  and  that  taking  the  business  out  of  the  hands  of  Mr.  Farrer 
was  calculated  to  give  Fox  a  bad  impression  of  him.  I  do  not  agree 
to  this.  In  whose  room  were  Mackreth  and  Dawes  to  be  substituted  ? 
The  two  first  were  Lord  Grantley  and  Lord  Ligonier,  who  were  put  in 
only  because  they  were  lords,  I  believe  ;  for  it  was  not  very  probable 
that  they  should  be  active  or  attentive  in  executing  such  a  trust  as 
this.  As  to  Mr.  Farrer  himself,  it  is  only  to  be  said  that  he  had,  in 
fact,  done  nothing  in  the  affairs,  nor  taken  any  step  towards  it.  I 
therefore  really  believe  that  Mackreth  meant  what  he  said  upon  that 
occasion ;  and,  when  he  proposed  himself  and  Dawes  as  trustees,  he 
meant  to  transact  the  business  to  the  best  advantage.  In  doing  this 
he  undertook  a  very  delicate  trust :  first,  he  was  to  make  the  most  of 
the  estate  ;  then  to  deal  with  the  several  annuitants.  This  put  him 
into  very  awkward  circumstances,  himself  and  Dawes  being  both  con- 
siderable annuitants  ;  and,  therefore,  when  he  undertook  to  deal  with 
annuitants  at  large,  he  undertook  a  very  nice  charge,  and  it  was 
incumbent  on  him  to  see  with  very  great  attention  that  he  did  not 
show  more  favour  to  the  annuitants  than  he  ought  to  do. 

I  certainly  do  not  approve  of  Mackreth's  conduct,  when,  after 
having  recommended  himself  as  a  trustee  for  these  purposes,  he 
allowed  the  several  annuities  to  stand  as  far  as  they  had  then  gone, 
redeeming  them  only  from  that  time.  However,  in  fact,  he  bought  the 
annuities  on  behalf  of  Fox,  though  with  his  own  money ;  but,  instead 
of  considering  them  as  discharged  on  the  24th  of  December,  when  he 
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bought  them,  he  considered  them  as  bought  for  his  own  use,  and 
treated  them  as  existing  annuities.  Here,  therefore,  he  has  gone 
beyond  the  line  of  delicacy ;  for  this  is  a  transaction  that  a  Court  of 
equity  will  never  permit  to  stand.  Here  the  Court  will  say  he  took 
an  undue  advantage  of  his  situation.  Yet  it  seems  as  if  he  thought 
this  a  fair  mode  of  dealing  in  this  sort  of  market. 

In  another  instance  he  charged  Fox  more  than  he  actually  gave  for 
the  redemption  of  an  annuity;  and  this  part  of  the  transaction  must 
of  necessity  be  rescinded,  as  Mackreth  has  acted  unfairly  in  it ;  and 
Fox  has  the  advantage  of  finding  that  Mackreth,  after  having  recom- 
mended himself  as  a  trustee,  and  undertaken  to  act  faithfully  for  his 
cestui  que  trust,  has  yet  been  dealing  unfairly  in  this  very  article. 

On  the  10th  of  January  it  is  allowed  that  Mackreth  was  a  trustee 
of  Fox,  and  whatever  consequences  arise  from  this  character  must 
belong  to  him.  Considering  him,  therefore,  as  a  trustee,  see  what  he 
has  done  !  First,  he  sent  down  a  surveyor  to  the  estate  ;  but  he  has 
so  managed  this  part  of  the  case  as  to  prevent  the  Court  from  seeing 
much  into  it.  The  Court  will  act  temperately  in  its  conjectures  on 
this,  but  at  the  same  time  will  impute  all  that  it  fairly  can  in  point  of 
suspicion.  On  one  side  it  is  said  that  Hampton  was  sent  down  to 
survey  the  estate  with  a  view  of  enabling  Mackreth  to  make  the 
greatest  advantage  of  it  for  his  private  benefit ;  but  I  do  not  think 
so.  I  think  it  ought  to  be  taken  that  he  had  the  estate  surveyed  as 
;i  trustee,  in  order  that,  in  that  character,  lie  might  know  the  real 
value  of  it,  and  thereby  be  better  qualified  to  sell  it  to  advantage. 
This,  then,  I  consider  as  a  part  execution  of  his  trust.  But  then 
Hampton's  knowledge  ought  to  be  Fox's  knowledge  ;  and  upon  this 
arises  a  question  which  I  think  material — whether  a  trustee,  gaining 
a  knowledge  of  the  subject  in  the  execution  of  his  trust  and  at  the 
expense  of  the  cestui  que  trust  (for  I  supjDose  the  expenses  incurred 
by  the  trustees  must  fall  ultimately  on  Fox),  and  that  knowledge  con- 
sequently belonging  to  the  cestui  que  trust,  whether  a  trustee  may 
not  in  this  respect  have  the  hand  of  justice  laid  upon  him,  if  this 
knowledge  is  made  use  of  by  him  to  circumvent  his  cestui  que  trust, 
so  as  to  afford  a  distinct  ground  of  fraud  in  a  Court  of  equity  ?  I  am 
lather  at  a  loss  to  find  what  the  evidence  affords  to  this  point.  It 
appears,  however,  that  Hampton  stayed  on  the  estate  till  the  17th  of 
January. 
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In  these  circumstances  Mackreth  began  to  deal  with  Fox,  re- 
maining in  his  character  of  a  trustee.  Fox  had  a  valuation  of  the 
estate  made  by  Jackman,  which,  though  not  very  full  or  particular, 
yet  afforded  the  general  terms  fur  a  treaty  and  agreement  :  and  it 
went  generally  to  show  that  the  estate  was  capable  of  being  impro\  i  d 
about  1001.  per  annum.  On  this  valuation,  lying  in  medio,OTie  party 
says  the  estate  is  worth  47,000/.  Mackreth  reasons  on  this  survey, 
and  says,  first,  that  the  houses  are  valued  too  high  ;  secondly,  that 
thirty-two  years'  purchase  for  the  land  is  too  much  ;  next,  that  forty 
years'  purchase  for  the  lord's  rent  is  out  of  all  sight.  Thus  running 
down  the  valuation  made  by  Jackman,  he  argued  down  Fox  either 
from  conviction  or  a  sense  of  his  distress,  not  indeed  so  low  as 
36,000?.,  which  Mackreth  first  proposed,  but  to  a  medium  price  of 
39,500/. 

The  first  question  to  be  asked  is,  whether  the  character  of  a  trustee 
shall  vary  the  consequence  of  tlt'i*  transaction  from  what  it  would 
be  in  the  case  of  a  stranger?  for  it  has  not  been  argued,  I  think, 
that,  in  the  case  of  a  stranger,  this  bargain  could  be  rescinded. 
Now,  to  what  conclusion  does  the  character  of  trustee  go  in  this  case  ? 
If  a  trustee,  though  strictly  honest,  buys  an  estate  himself  and  thi  n 
sells  it  for  more,  yet,  according  to  the  rules  of  a  Court  of  equity, 
from  general  policy  and  not  from  any  peculiar  imputation  oj 
fraud,  a  trustee  shall  not  be  permitted  to  sell  to  himself,  but  shall 
remain  a  trustee  to  all  intents  and  'purposes.  It  is  not,  therefore, 
in  that  view,  that  Mackreth,  being  called  a  trustee,  can  operate.  It 
does  not  rest  on  the  name  of  a  trustee,  or  on  the  legal  or  equitable 
relation  of  trustee,  but  on  the  familiar  intercourse  between  him  and 
Fox.  Now,  can  I,  putting  myself  in  the  place  of  a  juryman,  pronounce 
that  Fox  agreed  to  the  price,  trusting  that  Mackreth  knew  the  price 
and  represented  it  fairly  to  him'}  If  A.  says  to  B.,  I  know  the 
value  of  the  subject,  and  if  you  will  trust  me,  I  will  fairly  tell  you 
what  it  is  worth,  and  A.  at  the  same  time  knows  the  value  to  be 
double  what  he  represents  it  to  be,  this  is  such  an  abuse  of  confidence 
as  shall  be  relieved  against,  not  because  A.  is  a  trustee,  but  because 
he  stipulated  with  B.  to  tell  him  fairly  the  value,  and  he  broke  that 
stipulation ;  and  then,  to  be  sure,  it  makes  full  as  strong  a  case  as 
that  of  a  trustee.  But  was  this  the  express  or  tacit  understanding  of 
the  parties  here  ?     I  have  no  materials  to  affirm  this  fact  upon  ;  at 


PURCHASES,    ETC.    BY    TRUSTEE    FOR    SALE,    ETC.  723 

Pox  v.  Mackreth — Pitt  v.  Maekreth. 

least,  I  am  considerably  in  doubt  bow  to  find  any  evidence  of  this, 
where  one  party  asserts  one  sum  to  be  the  value  of  the  estate,  and 
the  other  another,  and  both  try  to  make  the  best  of  the  bargain.  At 
the  same  time  there  are  such  circumstances  respecting  the  manner  in 
which  Mackreth  undertook  the  trust,  as  make  me  hesitate.  All 
this  makes  the  question  of  the  real  value  of  the  estate  extremely 
material  (a).  I  do  not  think  it  could  have  been  sold  at  the  time 
according  to  the  rate  of  Jackman's  valuation;  and  Mackreth's 
observations  upon  this  seem  to  me  to  be  well  founded.  No  evidence 
has  been  adduced  to  show  his  valuation  to  be  correct. 

Now,  see  what  follows  on  the  16th  of  January.  Garforth  was* 
called  up  and  desired  to  put  their  agreement  into  writing.  I  do  not 
see  why  it  was  necessary  that  this  memorandum  should  be  signed  bv 
both  parties.  I  at  first  thought  it  showed  an  eagerness  to  get  the 
bargain  made  ;  but  it  seems  it  was  agreed  that  more  regular  articles 
should  be  executed  afterwards.  The  execution  of  these  articles 
carried  the  transaction  one  step  farther  in  point  of  form.  Still,  how- 
ever, the  conveyance  was  not  executed.  It  is  asked,  whether  any 
man  of  honour  would  let  Fox  execute  the  deeds,  after  he  had  actually 
sold  the  estate  for  a  much  larger  price  ?  Many  men,  perhaps,  would 
do  it ;  but  I  should  never  allow  it  to  be  the  transaction  of  an  honest 
man.  Mackreth  had  forced  himself  into  the  confidence  of  Fox  and 
was  called  upon,  by  every  tie  of  honour  and  honesty,  to  consider 
himself  as  a  trustee  ;  but  my  doubt  is,  whether  this  is  not  too  genera! 
a  line  to  lay  down  in  a  Court  of  justice. 

As  to  the  manner  of  Mackreth's  paying  Fox  the  purchase-money, 
it  has  been  much  observed  upon  ;  but  I  do  not  see  much  in  it.  He 
had  not  the  money  by  him,  which  may  readily  be  supposed,  but  he 
gave  an  accountable  note,  with  51.  per  cent,  interest ;  and,  to  be  sure, 
his  note  was  just  as  good  as  a  bond — very  little  danger  of  losing  the 
money  from  a  man  of  Mackreth's  fortune ;  besides,  it  was  a  sort  ot 
lien  on  the  estate.  The  manner  in  which  the  accounts  are  made  up 
by  Mackreth  is  objected  to,  and  it  is  said  that  this  shows  a  confidence 
reposed  in  Mackreth  by  Fox.  So  it  does ;  but  the  question  is, 
whether  this  confidence  is  ad  idem — whether  it  shows  a  confidence 


(a)  Not  for  the  purpose  of  the  de-      his  cestui  que  trust.     See  8  V.   353 ;  9 
cision  in  a  case  between  a  trustee  and      Y.  247. 
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on  the  part  of  Fox,  that  Mackreth  would  tell  him  /I"'  true  value  of 
the  estate  ? 

It  is  then  said,  that  he  was  called  upon  to  do  several  subsequent 
acts  ;  but  these  are  to  be  so  naturally  accounted  for  by  other  circum- 
stances, that  I  do  not  see  how  fraud  can  be  inferred  from  these. 
They  are  then  spoken  of  as  instances  in  which  Fox  has  confirmed  the 
original  purchase.  As  to  confirmation,  it  has  been  considered  by  the 
Court  in  very  different  ways.  In  Lord  Chesterfield  v.  Janssen,  tfe« 
Court  did  not  go  on  confirmation  as  it  is  usually  understood,  hut  on 
this,  that  Mr.  Spencer,  with  his  eyes  open,  and  after  the  death  of  the 
Duchess,  and  when  his  situation  was  totally  changed,  thought  proper 
to  confirm  the  former  bargain.  So,  the  judges  assistant  relied  on  this 
principally,  and  did  not  give  much  opinion  on  the  former  part  of  the 
case.  I  wish  they  had  gone  further  ;  for,  as  to  the  confirmation,  he 
stood  at  that  time  under  the  former  bonds.  Another  way  in  which 
confirmation  operates  is,  by  showing  that  the  party  then  thinks  him- 
self to  have  been  fairly  dealt  with.  This  occurs  in  the  present  case 
on  the  28th  of  January.  Again,  on  the  25th  of  April,  Fox  did  imi 
see  he  had  had  any  advantage  taken  of  him.  The  use  that  I  think 
is  to  be  made  of  such  confirmations  is,  as  a  proof  that  the  party  h.i> 
seen  no  occasion  to  complain.  In  this  view  the  present  case  is  stil; 
stronger,  for  no  complaint  was  made  of  this  transaction  till  17s  I  ; 
and,  therefore,  it  is  fair  to  infer  that  so  notorious  a  disproportion  of 
price  as  is  now  insisted  upon  was  not  within  the  suspicion  of  those 
who  dealt  for  Mr.  Fox;  and  it  certainly  would  have  been  better  if 
this  suit  had  been  brought  earlier,  for  when  are  the  affairs  of  mankind 
to  be  at  rest?  Nay,  more  than  this,  it  is  evident,  and  indeed  not 
denied  by  the  plaintiff's  counsel,  that  the  transaction  never  would 
have  been  impeached  if  Page  had  not  given  so  large  a  price  for  tin 
estate.  This  very  much  shakes  my  idea  of  the  real  value  (a)  of  it. 
If  this  estate,  situate  near  London,  had  really  been  sold  at  a  great 
under- value,  the  friends  of  Mr.  Fox  must  have  known  it  by  other 
means.  Supposing  the  transaction  with  Page  to  be  purely  accidental 
and  not  springing  out  of  the  actual  value,  it  never  can  affect  fcbi* 
question.  At  the  same  time  it  is  observable  that  Mackreth  has  pro- 
duced no  evidence  of  the  value  of  the  estate,  to  show  that  it  is  not 
worth  more  than  what  he  gave  Fox. 

(a)  The  value,  as  observed  by  Eldon,  C,  in  Ex  p.  Lacey,  6  Y.  627,  (5  E.  E.. 
p.  11,  was  immaterial. 
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I  have  been  desirous  of  stating  my  thoughts  on  this  case,  that  the 
gentlemen  concerned  may  be  apprised  of  them,  as  it  will  very  possibly 
be  necessary  to  have  this  matter  discussed  further,  even  before  me. 
I  have  conversed  with  the  Master  of  the  Rolls  and  the  judges,  with  a 
wish  to  find  some  rule  of  evidence  on  which  I  can  go  in  this  case 
without  running  the  hazard  of  shaking  too  much  the  contracts  of 
mankind.     It  is  of  very  little  consequence  to  the  public  to  lay  down 
tic  finite  rules  of  law,  if  you  have  indefinite  rules  of  evidence.     I 
shall  therefore  at  present  only  direct  an  inquiry  into  the  real  value  of 
this  estate  :  and  if  upon  that  inquiry  the  value  should  turn  out  to 
bear  a  considerable  disproportion  to   what  Mackreth  gave  for  it,  I 
shall  probably  require  some  assistance  in  laying  down  such  rules  of 
decision   as   will   set   men   at    ease    as   to    the  disposition  of  their 
property. 

His  Lordship,  however,  did  not  direct  any  such  inquiry,  but  after  a 
lapse  of  a  considerable  time  affirmed  the  decree,  saying  only  that  he 
had  considered  the  case  very  much,  and  that  he  could  not  see  that  his 
Honor's  decree  was  wrong. 

The  defendant  afterwards  petitioned  his  Lordship  for  a  rehearing 
of  the  appeal,  but  that  petition  was  dismissed  (a).  He  then  appealed 
to  the  House  of  Lords,  assigning  the  reasons  set  forth  in  2  Cox,  330 ; 
but,  on  the  14th  of  March,  1701,  the  appeal  was  dismissed  with 
costs  (b). 

NOTES. 

1.  Purchase  by  a  trustee  from  himself,  or  his  co-trustee. 

2.  Purchase  by  a  trustee  from  his  cestui  que  trust,  p.  729. 

3.  Where  one  standing  in  a  position  of  trust  or  confidence  to  another  person 

obtains  an  advantage  from  such  person,  p.  734. 

4.  Nature  of  relief  granted  by  Courts  of  Equity,  p.  757. 

5.  Acquiescence  and  confirmation,  p.  759. 

1.  Purchase  by  a  Trustee  from  himself,  or  his  Co-trustee. 

This    case    is    a    further    illustration    of    the    equitable    maxim, 
that  a  person    in  a  fiduciary  position   (for   the   rule   applies  to   all 

(a)  See  2  Cox,  158. 

(6)  Id.  339 ;  4  Bro.  P.  C.  25S,  Toml.  ed. 
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agents  (a) ),  or  in  a  position  of  confidence  towards  another  (see 
infra,  p.  734),  shall  not  be  allowed  to  make  any  advantage  uut 
of  his  trust  (b),  or  out  of  his  confidential  position.  It  is  also  an 
instance  of  the  principle  that  the  Court  will  not  allow  a  person 
to  be  placed  in  a  position  in  which  his  interest  shall  pull  him 
one  way  and  his  duty  shall  pull  him  the  other  (c).  It  is  usually 
referred  to  as  having  established  the  rule  that  a  purchase  by  a  trustee 
for  sale,  that  is,  a  trustee  who  is  selling  (d)  from  himself  (e)f 
although  he  may  have  given  an  adequate  price,  and  gained  do  ad- 
vantage, shall  be  set  aside  at  the  option  of  the  cestui  que  trust,  for 
"  a  sale  by  a  person  to  himself  is  no  sale  at  all "  (/).  "  The  doctrine  as 
to  purchases  by  trustees,  assignees,  and  persons  having  a  confidential 
character  stands  much  more  upon  general  principle  than  upon  the 
circumstances  of  any  individual  case.  It  rests  upon  this,  that  the 
purchase  is  not  permitted  in  any  case,  however  honest  the  cvrcum- 
stances ;  the  general  interests  of  justice  requiring  it  to  be  destroyed 
in  every  instance  ;  as  no  Court  is  equal  to  the  examination  ami  ascer- 
tainment of  the  truth  in  much  the  greater  number  of  cases  "  (<j). 
"It  is  founded,"  says  the  same  judge,  "upon  this  :  that  though  you 
may  see  in  a  particular  case  that  the  trustee  has  not  made  advantage, 
it  is  utterly  impossible  to  examine,  upon  satisfactory  evidence,  in  the 
power  of  the  Court  (by  which  I  mean  in  the  power  >>(  the  parties),  in 
ninety-nine  cases  out  of  a  hundred,  whether  he  has  made  an  advantage 
or  not.  Suppose  a  trustee  buys  any  estate,  and,  by  the  knowledge 
acquired  in  that  character,  discovers  a  valuable  coal-mine  under  it, 
and,  locking  that  up  in  his  own  breast,  enters  into  a  contract  with  the 
cestui  que  trust;  if  he  chooses  to  deny  it,  how  can  the  Court  try  that 
against  that  denial  ? "  (h)     "The  principle  is  that  as  the  trustee  is 

(a)  Exp.  Lacey,  6V.627,  6  E.  E.  9.  Exp.  James,  8  V.   353,  7   E.  E.  56; 

(b)  See  Seech,  v.  Sandford,  ante,  Coles  v.  Trecothick,  9  V.  217,  7  II.  EL 
P- 693.  167;    Luddy's    Trustee    v.  Peard,   33 

(c)  See  judgment  of  Fry,  J.,  Bos-  C.  D.  500. 

well  v.  Coaks,  23  C.  D.  310.  ((J)  per  Eldon,  C.  Ex  p.  James,  7 

(d)  See  Lewin  (1891),  p.  534.  R.  R..,  p.  61. 

(e)  See  judgment  of  Eldon,  C,  in  (/,)  Ex  p.  Lacey,  6  V.  (527,  G  E.  E., 
Exp.  Lacey,  6  E.  E.,  p.  10.  p.  n  ;    Exp.  Bennett,    10   V.    394; 

(/)  Per  Lindley,  L.J.,  Farrar  v.  Ingle  v.  Eichards,  28  B.  361  ;  Hamil- 
Farrars,  40  C.  D.,  p.  409;  Tomlin  v.  ton  v.  Wright,  9  01.  &Fin.  110;  Ben- 
Luce,  41  C.  D.,  p.  575  ;  and  see  ingfield  v.  Baxter,  12  App.  Cas. 
Gibson  v.  Jeyes,  6  V.  266,  5  E.  E.  295 ;  167  ;  Luddy's  Trustee  v.  Peard,  33 
Campbell  v.  Walker,  5  V.  681,  5  E.  E.  C.  D.  500 ;  Re  Postlethwaite,  37  W.  E., 
135 ;  Ex  p.  Lacey,  6  V.  625,  6  E.  E,  9 ;  p.  202. 
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bound  by  his  duty  to  acquire  all  the  knowledge  possible,  to  enable 
him  to  sell  to  the  utmost  advantage  for  the  cestui  que  trust,  the 
question  what  knowledge  he  has  obtained  and  whether  he  has  fairly 
given  the  benefit  of  that  knowledge  to  the  cestui  que  trust,  which  he 
always  acquires  at  the  expense  of  the  cestui  que  trust,  no  Court  can 
discuss  with  competent  sufficiency  or  safety  to  the  parties"  (a). 

"  In  the  case  of  Fox  v.  Mackreth,  so  much  referred  to,  and  now 
become  a  leading  authority,  in  which  I  have  now  Lord  Thurlow's 
own  authority  for  saying  he  went  upon  a  clear  mistake  in  dissolving 
the  injunction,  it  was  never  contended  that  if  Fox,  in  a  transaction 
clear  of  suspicion  (but  which  must  be  looked  at  with  the  most 
attentive  jealousy),  had  discharged  Mackreth  from  the  office  of 
trustee,  he  would  not  have  been  able  to  hold  the  purchase.  Why? 
because,  being  no  longer  a  trustee,  he  was  not  under  an  obligation 
not  to  purchase.  But  we  contended,  that  it  was  not  in  the  power  of 
Fox  to  dismiss  him  ;  that  the  trust  was  accepted  under  an  express 
undertaking  to  the  friends  of  Fox,  that  the  trustees  should  not  be 
dismissed  without  their  privity;  that  Fox  himself  had  too  much 
imbecility  of  mind  as  to  these  transactions  :  and  we  contended,  that 
between  the  dates  of  Mackreth's  taking  upon  himself  the  character 
of  trustee  and  purchasing,  he  had  acquired  a  knowledge  of  the  value 
of  the  estate,  by  sending  down  a  surveyor  at  the  expense  of  the  cestui 
que  trust,  which  was  not  communicated  to  the  cestui  que  trust  even 
at  the  moment  of  the  supposed  dissolution  of  the  relation  between 
them;  and,  under  these  circumstances,  we  contended  that  Mackreth 
remained  a  trustee.  This  was  the  principle  upon  which  the  cause 
was  decided.  Either  that  cause  ought  to  have  been  decided  in  favour 
of  Mackreth,  or  this  Court  originally,  and  the  House  of  Lords  finally, 
were  right  in  refusing  an  issue  to  try  whether  the  estate  was  of  the 
value  Mackreth  gave,  or  of  a  greater  value  at  that  time.  Upon  this 
principle,  that  was  an  immaterial  fact:  for,  if  the  original  transaction 
was  right,  it  was  of  no  consequence  at  what  price  he  sold  it  after- 
Avards;  if  the  original  transaction  was  wrong,  Mackreth  not  having 
discharged  himself  from  the  character  of  trustee,  if  an  advantage  was 
gained  by  the  most  fortuitous  circumstances,  still  it  was  gained  for 
the  benefit  of  the  cestui  que  trust,  not  of  the  trustee  "  (/>). 

(a)  Per  Eldon,  C,  Ex  p.  James,  6  Y.  627,  6  E.  E,,  p.  11  ;  Gibson  v. 
Hamilton  v.  Wright,  Beningfield  v.  Jeyes,  5E.  E.,  p.  30 o.  See  also  Ex  p. 
Baxter,  supra.  Bennett,  10  V.  381,  394,  8  E.  E.  1. 

(b)  Per  Eldon,  C,  in  Ex  p.  Lacey, 
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There  is  no  rule  that  the  trustee  for  Bale  cannot  purchase,  bul 
houpever  fair  the  transaction  the  cestui  qiu  trust  may,  if  he  come  in 
reasonable  time,  have  it  set  aside  (a).     The  principle  is  Dot   tl 
man  shall  not  sell  to  himself,  but  that  the  sale  small  be  voidable  if  he 
is  both  seller  and  has  a  substantia]  interest  in  the  purchase-mom  | 

\nd  it  is  now  clearly  established  thai  where  a  trustee  wh< 
selling  has  purchased  from  himself  for  himself,  it  is  quite  unn 
for  the  cestui  que  trust  to  show  unfairness  in  the  transaction  or  in- 
adequacy of  price,  or  that  the  trustee  has  made  -  ime  advantage,  foi 
without  doing  so  he  is  at  liberty  to  set  aside  the  sale  (c).  Ami  this 
is  the  case,  whatever  may  be  the  nature  of  the  property,  real  01 
personal  (V),  in  possession  or  reversion  (<  .  Nor  can  a  third  person 
purchase  for  him,  even  at  an  auction  I  /  I.  And  a  purchase  by  him 
from  co-trustees  is  equally  objectionable  g  ;  and  where  trustees  Bold 
property  to  W.,  and  three  months  after  the  same  prop-  i  con- 

veyed by  W.  to  one  of  the  trustees,  who  twenty  years  after  Bold  it  at 
a  large  profit,  the  circumstance  was  considered  very  suspicious, 
although  a  suit  to  set  aside  the  sale,  commenced  more  than  thirty 
years  after  the  sale,  did  not  succeed    A  >. 

Nor  will  a  purchase  by  the  trustees  at  a  public  auction  be 
sustained  ;  for  if  persons  who  are  trustees  to  sell  an  estate  are  there 
professedly  as  bidders  to  buy,  that   is  a  dis  ment  bo  others  to 

bid.  The  persons  present,  seeing  the  sellers  there  t..  bid  for  the 
estate  to  <>r  above  its  value,  do  not  like  to  enter  into  that  compe- 
tition (i). 

Where,  however,  a  trustee   has  fairly  sold  an  i  subsequent 

(a)  Campbell/-.  Walker,    o    V.  680,       Macq.  172;    Lewin    1891  ,  p. 

jR,  E.,  p.  137;  Boswell  *•.  Coaks,  23  (/)    Campbell    <■.    Walker,    supra  ; 

C.  D.  202, 11  App.  Cas.  232.  Randall    v.   Errington,   L0    V.    12 

(b)  Ex  p.  Moore.  .31  L.  J.  Ch.  II.  II.  18;  Watson  .  Toone,  6  Madd. 
72,  45  L.  T.  Rep.  558.  153;  Baker  v.  Carter,  I    V.  &   C.  Ex. 

(c)  Ex  p.  Lacey,  <>  V.  625;  Ex  /<.  0a.  250;  Bardwicke  <\  Vernon,  1  \. 
Bennett,  10  V.  393;  Gil>><m  v.  Jeyes,  411,4  R.  EL  244;  [ngle  v.  Richards, 
supra;  Beningfield  '•.Baxter.  12  App.  28  1'-.  361. 

Cas.,  p.  179.  for)  Hall  v.  \  Bro.  Ch.  - 

(d)  Killick  v.  Flexney,  4  Bro.  Cli.       Whichcote  v.  Lawrence,  3  V.  940. 

161  ;   Hall  v.  Hallet,  1   Cox.   1:54,   1  (h)  /:■  Postlethwaite,  37  W.  R.  200, 

R.  R.  3 ;  Pike  v.  Vigors.  2  Dr.  &  Wal.  C.  A. 

262;  Price  v.   Byrne,  cited  5  V.  681,  (/')  Ex  p.  Lacey,  6  V.  629,  6   R.  R. 

.3  R.  R.,  p.  138.  11;   Ei                     8  V.  348,  7    R.    R. 

(e)  Re  Bloye,  1  Mac.  &  G.  488,  492,  61  ;  Whichcot<  ipra  : 
495;  Spring  v.  Pride,  4  De  G.  J.  &  S.  A.-G.  o.  Dudley,  I  !oop.  146. 

395 ;  Aberdeen  Ry.   Co.   v.  Blakie,   1 
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bond,   fi.de  purclia.se  of  the  estate  from  the  purchaser  is  unobjection- 
able (a). 

A  trustee  cannot  take  a  lease  from  himself  (M.  And  with  so  great 
jealousy  does  the  Court  look  upon  a  trustee  becoming  a  lessee  of 
the  trust  property,  that  even  in  a  case  where  a  testator  had  given  a 
trustee  power  to  become  lessee,  he  was  removed,  principally  upon  the 
ground  that  he  was  placed  in  a  position  in  which  his  interest  neces- 
sarily  came  in  conflict  with  his  duty  (e). 

2.  Purchase  by  a  Trustee  from  his  cestui  que  trust. 

"  The  rule  I  take  to  be  this  :  Not  that  a  trustee  cannot  buy  from 
],  is  cestui  que  trusty  bul  that  he  Bhall  not  buy  from  himself.  *  *  * 
A  trustee  who  is  entrusted  to  sell  and  manage  for  others  undertakes 
in  the  same  moment  when  lie  becomes  a  trustee  not  to  manaee  for 
the  benefit  and  advantage  of  himself.  It  docs  not  preclude  a  new 
contract  with  those  who  have  entrusted  him.  It  does  not  preclude 
him  from  bargaining  thai  he  will  no  longer  act  as  trustee"  (</). 

This  dis  may  b<  effected  in  two  ways;  First,  a  trustee  or 
confidential  agent  "  ma;  contract  with  his  cestui  que  trust  thai  with 
reference  to  the  contracl  of  purchase  they  shall  no  longer  stand  in  the 
relative  situation  of  trustee  and  cestui  que  ti*ust;  and  the  trustee 
baving  through  the  mediu f  that  sort  of  bargain  evidently,  dis- 
tinctly and  honestly  proved  that  he  had  removed  himself  from  the 
character  of  trustee,  his  purchase  may  be  sustained"  (e).  It  is  not 
sufficient  for  the  trustee  or  confidential  agent  to  divest  himself  of  the 
character  of  trustee,  h<  nnusi  shake  off  the  character  altogether, 
-'  putting  himself  alto-,  ther  out  of  the  trust,  and  not  then  without  a 
little  more  than  merely  parting  with  the  character,"  and  he  must  show 
that  this  has  been  done  with  the  consent  of  the  cestui  que  trust  freely 
given,  after  full  infonmitnm,  "  and  that  he  has  bargained  tor  the 
righl  to  purchase  "  (/).  H<  will  not  be  allow.. I  to  purchase  if  he 
continue  to  act   as  trustee  (solicitor)  up   to  the   poinl    of  the  sale, 

(a)  Baker   ».   Peck,   9   AW    R.    172 ;  Per  Eldon,  C,  Ex  p.    Lacey,  6 
Dover  v.  Buck,  ■',  Qif.  57  ;  hul  -  •   /.'•       V.  625,  6  I.'.  R.  9. 
Postlethwaite,  37  W.  R.  200.                           ,       Per    Eldon,    <'.,    Campbel]    v. 

(b)  A.-G.  v.   Clarendon,    17  V.  500;      Walker,  13  V.  601,  5  R.  R.  141. 
Eughes,  6  V.  617,  6  R.  R.  l.  Eldon,  C,   Ea   p.  James,  8  V. 
Passingham   v.  Sherborne,  9   B.      337,  7  R.  R.,  pp.  64,  67 ;   Ex  p.  Lacey, 

i-'i;     and   as   to   Leases    by    Charity      6  V.  625,  6  R.  R.  9;   //•  Worssam,   46 
Trustees  to'  one  of  themselves,  sfeinfra,       I..  T.  584. 
p.  738. 
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getting  during  that  period  all  the  information  thai  may  be  useful  to 
him,  then  discharging  himself  from  his  character  and  buying  the 
property(a).  In  Luddy's  Trustee  v.  Peard(b)  P.  had  acted  as  solicitor 
of  L.,  and  had  in  that  capacity  acquired  a  full  knowledge  of  his  estate 
and  affairs.  L.  became  bankrupt.  P.  bought  of  the  trustee  in  bank- 
ruptcy certain  property  of  L.'s,  the  purchase  being  made  in  the  name 
of  his  brother,  but  secretly  for  himself.  Kay,  J.,  held,  after  a  full 
examination  of  the  authorities,  that  P.  was  a  trustee  for  the  trustee 
in  bankruptcy  of  L.  of  the  property  so  purchased  (c). 

Secondly,  a  trustee,  while  still  retaining  his  office,  may  in  effect 
enter  into  a  new  contract,  under  which  he  may  deal  with  his  cestui 
que  trust.  "A  trustee  may  buy  from  the  cestui  qui  trust,  provided 
there  is  a  distinct  and  clear  contract,  ascertained  to  be  such  after  a 
jealous  and  scrupulous  examination  of  all  the  circumstances,  proving 
that  the  cestui  que  trust  intended  the  truster  should  buy  ;  and  there 
is  no  fraud,  no  concealment,  no  advantage  taken  by  the  trustee  of 
information  acquired  by  him  in  the  character  of  trustee  "  (d). 

But  even  then  "it  is  a  transaction  of  great  delicacy,  and  which  the 
Court  will  watch  with  the  utmost  diligence  ;  so  much  that  it  is  very 
hazardous  for  a  trustee  to  engage  in  such  a  transaction  (<  ).  and  it 
will  be  watched  with  infinite  and  most  guarded  jealousy  ;  and  fortius 
reason,  that  the  law  supposes  the  trustee  to  have  acquired  all  the 
knowledge  which  may  be  very  useful  to  him.  but  the  communication 
of  which  to  the  cestui  que  trust  the  Court  can  uever  be  sure  he  has 
made,  when  entering  into  the  new  contracl  by  which  he  is  dis- 
charged (/).  So,  in  the  principal  case,  it  was  fully  admitted  that 
Mackreth  might  have  dealt  with  Fox  for  the  purchase  of  the  trust 
estate,  had  he  done  so  without  taking  an  undue  advantage  of  his 
position  as  trustee,  and  the  knowledge  he  had  acquired  in  that 
character.  The  burden  of  proving  the  propriety  of  the  transaction  is 
thrown  upon  the  purchaser^).     And  a  mere  tendency  to  interfere 

(«)  Ex  p.  James,   7  B.  B.,    p.   67  ;  12  V.  373. 

Spring  v.  Pride,   4  De  G.   J.   &    S.  (e)  Per  Eldon,  C,  in  Coles  v.  Treco- 

345.  thick,  9  V.  245,  7  R.  Et.,  p.  174. 

(b)  33  CD.  500.  (/)  /-.',  p.   Lacey,  Bupra. 

(c)  And  see  Carter  v.  Palmer,  8  CI.  (g)  Gibson  v.  Jeyes,  6  V.  266,  5 
&  Fin.,  p.  705.  E.  E.  295  ;  Luff  v.  Lord,   34  B.  220 ; 

(d)  Per  Eldon,  C,  Coles  v.  Treco-  Gray  v.  Warner,  16  Eq.  577;  Spencer 
thick,  7  E.  E.,  p.  175;  EandaJl  v.  v.  Tophain.  -I'l  B.  573;  Edwards  p. 
Errington,  10  V.  423,  8  E.  E.  18;  Merrick,  2  Ha.  60;  Pisani  v.  A.-G. 
Ex  }>.  Lacey,  6  E.  E.  9 ;  Gibson  v.  for  Gibraltar.  5  P.  C.  516  ;  Farrar  v. 
Jeyes,  5  E.   E,  295;  Morse  v.  Eoyal,  Farrars,  40  C.  D.  395. 
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with  his  duty,  or  to  injure  the  trust,  is  enough  to  invalidate  the  act 
of  a  person  standing  in  a  situation  of  confidence  (a). 

From  the  strictness  with  which  the  Court  views  such  transactions, 
few  sales  between  trustees  and  cestui  que  trusts  have  been  supported. 
In  the  leading  case,  however,  of  Coles  v.  Trecothick  (b),  a  purchase 
by  one  of  two  trustees  under  a  trust  to  sell  for  payment  of  debts,  of 
the  trust  property,  as  agent  of  his  father,  both  of  whom  were  creditors 
and  in  partnership,  was  sustained,  upon  the  ground  that  the  trustees 
did  not  appear  to  have  interfered  in  the  business  up  to  the  sale, 
otherwise  than  that  they  sanctioned  the  acts  of  the  cestui  que  trust, 
and  that  the  cestui  que  trust  had  full  information,  and  the  sole 
management  of  the  sale,  making  surveys,  settling  the  particulars,  and 
fixing  the  prices  of  the  lots  ;  and  under  these  circumstances  specific 
performance  of  the  agreement  to  purchase  was  decreed  by  Eldon, 
G,  in  favour  of  the  trustee  for  sale.  See  also  Morse  v.  Royal  (c), 
where  there  was  confirmative  acquiescence ;  Clarke  v.  Sivaile  (d), 
where  everything  was  fair  and  open;  Ex  p.  Wo  Us  (e),  where  the 
solicitor  to  the  fiat  was  under  peculiar  circumstances  allowed  to 
purchase  part  of  the  bankrupt's  estate;  and  see  the  remarks  of 
Romilhj,  M.R.,  in  Denton  v.  Bonner  (/),  Re  M'Kenna  (<j),  Beale  v. 
Billing  {h),  Luff  \.  Lord  (i)}  Franks  v.  Bollans  (k),  Hickley  v.  H. 
(1),  referred  to  in  Forror  v.  F.  (m). 

But  a  purchaser  in  a  fiduciary  position  must  be  prepared  to 
show  "  uberrima  fides"  "  that  he  has  acted  with  the  com- 
pletest  faithfulness  and  fairness,  that  his  advice  has  been  free 
from  all  taint  of  self-interest,  that  he  has  not  misrepresented 
anything,  or  concealed  anything,  that  he  has  given  an  adequate 
price,  that  his  client  has  had  the  advantage  of  the  best  pro- 
fessional assistance  which,  if  he  had  been  engaged  in  a  transaction 
with  a  third  party,  he  could  possibly  have  afforded.  And  aWtough 
all  these  conditions  have  been  fulfilled     *  *     if  the  purchase 

be  made  covertly  in  the  name  of  another,  without  communication  of 
the  fact  to  the  vendor,  the  law  condemns  it  and  invalidates  it 
utterly  "  (n). 

(a)    Hamilton   v.  Wright,  9  01.   &          (.y)  13  Ir.  Ch.  B.  239. 

Fin.   Ill;  Plowright  v.  Lambert,   52  (h)  Id.,  250. 

L.  T.  646.  (0  34  15.  220. 

(6)  9  V.  234,  7  R.  R.  167.  (A-)  3  Ch.  717. 

(c)  12  V.  355,  8  R.  R.  338.  (I)  2  C.  D.  190. 

(d)  2  Eden,  134.  (/»)  40  C.  D.,  p.  405. 

(e)  1  De  G.  265.  (»)  Per  Lord   O'Hagan,  McPherson 
(/)  23  B.  2S5.  v.  Watt,  3  App.  Cas.,  p.  266,  a  case  of 
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The  Court  will  not  ordinarily  give  a  trustee  leave  to  bid,  because 
lie  must  almost  necessarily,  from  his  position,  have  acquired  much 
information  relative  to  the  property,  and  the  Court  could  feel  no 
security  that  he  would  do  his  duty  and  communicate  this  infor- 
mation so  as  to  raise  the  price,  if  he  had  a  prospect  of  becoming  the 
purchaser  (a). 

The  rule  is,  that  if  those  who  are  interested  in  the  estate,  insist 
that  a  trustee  ought  not  to  be  allowed  to  bid,  the  Court  will  give  so 
much  weight  to  their  wishes  as  to  say  that  until  all  other  ways  of 
selling  have  failed,  he  shall  not  be  allowed  to  buy  (b).  But  if  tin- 
Court  is  satisfied  that  no  purchaser  at  an  adequate  price  can  be  found, 
then  it  is  not  impossible  that  the  plaintiff  may  be  allowed  to  make 
proposals  and  to  become  the  purchaser  (c).  Where  a  person  standing 
in  a  fiduciary  position  purchases  at  a  sale  which  takes  place  by  order 
of  the  Court,  the  Sale  of  Land  by  Auction  Act,  L867,  will  not  be  a 
bar  to  its  being'  set  aside,  although  the  sale  has  been  confirmed  by 
the  Court  (d).  In  Boswell  v.  Coaks  (e),  leave  was  given  to  the 
solicitor  of  the  defendant  executor  to  bid  for  property  of  testator 
ordered  to  be  sold  by  auction.  The  sale  was  conducted  by  the 
plaintiffs  solicitor.  The  property  was  nut  sold,  and  the  Court 
sanctioned  a  sale  to  defendant's  solicitor  and  another.  Held,  that 
the  leave  given,  and  the  approval  of  the  contract,  entirely  put  an 
end  to  the  fiduciary  position  which  the  solicitor  formerly  occupied, 
and  placed  him  in  the  position  of  a  mere  stranger,  and  that  therefore 
he  was  under  no  obligation  to  disclose  to  the  Court  any  facts  within 
his  knowledge  affecting  the  value  of  the  property.  This  decision  was 
reversed  by  the  Court  of  Appeal  (/),  but  restored  by  the  House  of 
Lords  (g). 

A  merely  nominal  trustee,  as  for  instance  a  trustee  who  has  dis- 
claimed, without  ever  acting  in  the  trust,  may  become  a  purchaser  (It)  ; 
so  may  a  person  who  lias  the  power  to  become  a  trustee,  e.g.,  by 
proving  the    will,   but    never    does    become    such  (i)  ;    also    a    mere 

a   disguised   purchase    by  a   solicitor  Trenchard,  supra. 

from    his    client;     and    see  Lewis   v.  (c)  Ibid. 

Hill,  3  H.  L.    Cas.    607 ;  Randall    v.  {d)    Guest    v.  Smythe,   5  Ch.   551  ; 

Ellington,  10  V.  423  ;   Luddy's  Tins-  Delves  w.  D.,  20  Eq.  77. 

tee  v.  Peard,  33  C.  D.  519  ;  Plowright  (e)  23  C.  D.  302,  Fry,  J. 

v.  Lambert,  52  L.  T.  646.  (/)  27  C.  D.  121. 

(a)  Tennant    v.    Trenchard.    4    Ch.  (g)  11  App.  Cas.  232. 

547;  Geldartr.Ramlile.il  Jnr.  1085;  (k)  Stacey    v.  Elph,    1    My.    &   K. 

Sidney  v.  Ranger,  12  Sm.  118.  195  ;  Chambers  v.  Waters,  3  Si.  42. 

(b)  Per  Hatherley,  C,  in  Tennant  v.  (/)  Clark  v.  C,  9  App.  Cas.  733. 
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trustee  to  preserve  contingent  remainders  (a)  ;  or  a  person  who  is  a 
bare  trustee  in  fee  for  another  in  fee,  without  any  duties  to  per- 
form (b)  ;  and  a  mortgagee  trustee  fur  sale  may  sell  to  a  company  in 
which  he  is  a  shareholder  (c).  The  mere  fact,  however,  that  a 
receiver  has  been  appointed  will  not  reduce  a  trustee  with  duties  to 
perform  into  the  position  of  a  mere  nominal  trustee  (d). 

Under  the  statutes  for  the  redemption  of  the  land  tax,  the  Lords 
Commissioners  are  placed  in  the  position  of  vendors  ;  and  therefore, 
if  trustees  should  purchase  the  property  of  the  trust  under  those  Acts, 
as  they  would  not  be  purchasing  from  themselves  but  from  the  Lords 
Commissioners,  the  transaction  would  be  valid  (e). 

The  circumstance  that  two  parties  stand  towards  each  other  in  the 
relation  of  trustee  and  cestui  que  trust  does  not  affect  any  dealing 
between  them  unconnected  with  the  subject  of  the  trust  (/);  and 
semble,  where  the  circumstances  are  such  that  the  trustee  is  pre- 
cluded from  taking  advantage  of  his  cestui  que  trust,  dealings 
between  them  will  not  be  set  aside  (<j). 

A  trustee  for  infants  or  persons  under  disability  cannot  purchase 
the  trust  estate  unless  by  leave  of  a  Court  of  Equity,  because  persons 
not  swi  juris  cannot  enter  into  any  contract  with  him  which  would 
have  the  effect  of  removing  him  from  the  character  of  trustee.  The 
terms  upon  which  such  trustees  might  purchase,  "  was  a  bill  filed  : 
and  the  trustee  saying  so  much  is  bid,  and  that  he  would  give  more. 
The  Court  would  examine  into  the  circumstances  ;  ask  who  had  the 
conduct  of  the  transaction  ;  whether  there  was  any  reason  to  suppose 
the  premises  could  be  sold  better:  and,  upon  the  result  of  that 
inquiry,  would  let  another  person  prepare  the  particular  and  let  the 
trustee  bid  "  (h).  But  if  all  the  cestuis  <//"'  trust,  are  sui  juris,  they 
may  consent  to  the  trustees  bidding  (i). 

(a)  Parkes  v.  White,  11  V.  209,  22(5;  3  Russ.  428  :   Whidborne  v.  Bcclesias- 
Sutton  i?.  Jones,  15  A'.  587;  Naylor  v.  tical  Commissioners,  "('.  I).  380. 
Winch,  1  Si.  &  St.  567.  (/)  Knight  v.  Majoribanks,  2  Mac. 

(b)  Pooler  v.  Quilter,  4  Drew.   189  ;  &  G.  10. 

Denton  v.  Donner,  23  B.  280,  290.  («/)  Naylor  v.   Winch,  2  L.   J.   Ch. 

(c)  Farrar    o.    Farrars,    40    C.    D.       132. 

395;    Tomlin   v,  Luce,   41   C.   D.,   p.  (7i)   Per  Alvanley,    M.E.,    Campbell 

575;  and  cf.  Kennedy  v.  De  Trafi'ord,  e.   Walker,   5   V.   682,  5  R.  E.    141; 

(1897)  A.  C.  LS0.  Mulvany  v.  Dillon,  1  Ball  &  B.  418; 

(d)  Tennant  v.  Trenchard,  4  ( 'h.  oo7,  Farmer  v.  Dean,  32  B.  327  ;  Aberdeen 
546.  B.  Co.  v.  Blackie,  1  Macq.  472. 

(e)  Beaden     v.    King,    9    Ha.  499.  (/)  Ex  p.  James,  8  V.   372,7   R.  R. 
But  see  and  consider  Grover  v.  Hugel,  56. 
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3.  Where  one  Standing  in  a  Position  of  Trust  or  Confidence  to 
another  Person  obtains  an  Advantage  from  such  Person. 

The  doctrine  which  is  applicable  to  purchases  by  trustees  applies 
also  to  purchases  by  persons  acting  in  any  fiduciary  capacity,  which 
imposes  upon  them  the  obligation  of  obtaining  the  bes1  terms  for  the 
vendor,  or  which  has  enabled  them  to  acquire  a  knowledge  of  the 
property. 

Committee  of  lunatic. — The  committee  of  a  lunatic's  estate  will 
not  be  allowed  to  purchase  it  (a). 

Directors. — Directors  of  companies  stand  in  a  fiduciary  position 
towards  the  company,  and  if  they  make  any  profit  when  acting  lor  the 
company  they  must  account  for  it  to  the  company  (o).  They  cannot 
therefore  purchase  shares  from  the  chairman  of  the  company,  who  is  in 
fact  their  co-trustee,  unless  authorized  so  to  'I"  by  the  constitution  of 
the  company  or  the  deed  of  settlement  (c).  So  the  director  of  a  com- 
pany is  as  such  precluded  from  dealing  on  behalf  of  the  company,  with 
himself  or  the  firm  of  which  he  is  a  partner,  and  he  musl  account  to 
the  company  for  all  the  profits  he  may  make  by  such  dealing  (d).  So 
also  must  his  partner,  although  he  be  in  qo  way  connected  with  the 
company;  for  if  the  transaction  is  a  partnership  transaction,  the 
partners  are  liable  jointly  ami  severally  to  the  company  ('  ). 

Persons  about  to  become  directors  of  a  proposed  company  will  net 
be  allowed  to  accept  money  to  purchase  shares  to  qualify  them  for 
office  from  a  person  about  to  />,■<■<, mr  a  <-,  ,/,/,,/•  i<>  tic  company,  and 
with  whom  it  was  their  duty  to  deal  as  trustees  for  the  company,  and 
such  money  will  in  contemplation  of  a  Court  of  Equity  be  held  to 
belong  to  the  company,  and  if  it  were  applied  by  the  directors  in  the 
purchase  of  shares,  such  shares  would  be  considered  to  be  unpaid  for, 
and  the  directors  liable  on  the  winding  up  of  the  company  to  be  put 
on  the  list  of  contributories  in  respect  of  those  shares  (/).  And  a 
gift  by  a  promoter  of  a  company  to  a  director  whilst   there  are  any 

(«)  Pope  (RS90),  p.  188.  bion  Steel,  &c,  Co.  v.  Martin,  1  C.  D. 

(6)  Buckley  (1891),  pp.  496,  504.  680;  Re  Imperial    Land  Co.  of  Mar- 

(c)  Hodgkinson  v.  The  National,  &c,  seilles,  4  C.  D.  566  ;  The  Liquidator 
Co.,  4  De  G.  &  J.  422;  Land  Credit  of  the  Imperial,  &c,  v.  Coleman, 
Co.,  &c.  v.  Fermoy,  5  Ch.  763.  6  L.  R.  H.  L.  1S9. 

(d)  Aberdeen  R.  Co.    v.  Blackie,    1  (e)  Ibid. 

Macq.  H.  L.  461 ;  Benson  v.  Heathorn,  (/)    See  Hay's  Case,   10  Cb.  593; 

1   Y.  &  C.   C.   C.  326;    Flanagan  v.      Etna  Insurance  Co.,  7  Ir.  R.  Eq.  325. 
Great  Western  R.  Co.,  7  Eq.  116  ;  Al-      424  ;  McKay's  Case,  2  C.  D.  1. 
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questions  open  between  the  company  and  the  promoter  must  be 
accounted  for  by  the  director  to  the  company,  and  the  company  has 
the  option  of  taking  the  thing  given  or  its  highest  value  whilst  held 
by  the  director  (a).  And  if  an  arrangement  is  made  by  which  pro- 
moters find  directors  and  agree  to  provide  them  with  their  qualifica- 
tion shares  gratuitously,  the  director  will  be  liable  for  misfeasance  (b). 
And  in  short,  whenever  any  person,  such  as  a  director,  manager,  or 
other  officer,  &c,  standing  in  a  fiduciary  position  with  regard  to  a 
company,  uses  that  position  for  the  purpose  of  obtaining  a  personal 
advantage,  he  will  be  liable  to  account  for  that  advantage  to  the 
company,  either  in  an  action  (c),  or  if  the  company  be  in  liquidation, 
then  under  s.  10  of  the  Companies  Winding-up  Act,  1890,  as  having 
been  guilty  of  "  misfeasance  or  breach  of  trust  "  (d). 

Promoters. — The  promoters  of  a  proposed  company  stand  in  a 
tiduciary  relation  to  it,  and  are  accountable  to  it  just  as  if  the  relation- 
ship of  principal  and  agent,  or  of  trustee  and  cestui  que  trust  had 
existed  (e).  They  are  therefore  bound  to  make  a  full  and  fair 
disclosure  of  their  interest  in  the  property.  When  therefore  promoters 
and  others,  under  the  name  of  a  syndicate,  had  suppressed  the  facts 
that  they  were  the  real  vendors,  and  that  they  gave  for  the  property 
less  than  the  price  that  the  company  were  about  to  give,  and  had 
obtained  the  acceptance  of  the  contract  from  a  board  of  their  own 
creation,  and  had  inserted  in  the  prospectus  statements  contrary 
to  the  facts,  which  would  lead  intending  shareholders  to  believe 
that  the  contract  had  been  approved  by  all  the  directors,  it  was 
held  by  the  Court  of  Appeal  that  there  was  no  contract  binding 
on  the  company,  and  that  the  sale  to  the  company  must  be  set 
aside,  and  judgment  given  against  the  members  of  the  syndicate 
for  repayment  of  the  purchase-money  (/).  A  man  may  properly 
purchase,  or  a  body  of  persons  may  properly  combine  to  purchase 
a  property,  with  the  object  and  intention  of  selling  it  at  a  profit, 
whether  to   a  company  or  any    one  else;    but   if  it  be  shewn  that 

(a)  Eden  v.  RidsdalesRy.  Lamp,  &c,  (>■)  See  judgment  of  Lindley,  L.J., 
Co.,  23  Q.  B.  D.  368,  C.  A.                         Sydney  &  Co.   v.  Bird,  33  C.  D.,  p. 

(b)  De    Ruvigne's    Case,    5  C.    D.      94.     Buckley  (1891),  p.  .37.3. 

306.  (/)  The  New  Sombrero  Phosphate 

(c)  Phosphate  Sewage  Co.  v.  Hart-  Co.  v.  Erlanger,  5  C.  D.  73,  3  App.  Cas. 
mont,  5  C.  D.  394.  1218;  Sydney  &  Co.  v.  Bird,  33  C.  D. 

(d)  Nant-y-Glo,  &c.  Co.  v.  Graves,  12  85;  Emma  Mining  Co.  v.  Grant,  11 
C.  D.,  p.  747  ;  and  see  Buckley  (1891),  C.  D.  918. 

pp.  406,  496,  504. 
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the  vendors  to  the  company  were  promoters  of  the  company,  that 
tliev  in  fact  created  linn-  own  purchaser,  the  transaction  will, 
at  the  instance  of  the  company,  be  set  aside  (a)  ;  or  if  they  were  pro- 
moters at  the  date  at  which  they  bought,  the  profit  will  be  ordered 
to  be  paid  over,  unless  the  company  bought  with  knowledge  of  th< 
profit  (/_>).  The  liability  in  these  cases  is  joint  and  several  (c).  Tin 
Companies  (Winding-up)  Act,  L890,  s.  10,  applies  to  promoters,  and 
so  also  does  the  Directors  Liability  Act,  1890,  s.  3. 

Mortgagees. — It  is  perfectly  well  settled  that  a  mortgagee  with  a 
power  of  sale  cannot  sell  to  himself,  nor  to  any  one  employed  by  him 
to  conduct  the  sale.  A  sale  by  a  person  to  himself  is  no  sale  at  all, and  a 
power  of  sale  does  not  authorize  the  donee  of  Hie  power  to  take  the  pro- 
perty subject  to  it  at  a  price  fixed  by  himself,  although  such  price  be 
the  full  value  of  the  property  (d).  And  such  a  mortgagee  cannotsell 
to  himself  indirectly  by  means  of  his  solicitor  nor  can  two  mortgagees 
sell  to  one  of  themselves,  nor  to  one  of  rhemselves  and  another, 
nor  to  a  trustee  for  himself,  because  in  such  cases  there  cannot  be  an 
independent  bargaining  as  between  opposite  parties  (e).  Xor  can  a 
solicitor  or  agent  of  such  a  mortgagee,  acting  for  him  in  the  matter  oi 
the  sale,  do  so  either  (/). 

In   Farrar  v.  Farrars  (,'/),  three    i tgagees,    of  whom    F.   was 

one,  and  who  acted  as  solicitor  for  the  others  in  the  sale,  sold  under 
their  power  of  sale  to  a  company.  F.  had  promoted  this  company 
to  some  extent,  was  its  solicitor,  and  had  a  substantial  interesl 
therein  as  a  shareholder.  An  action  was  brought  by  the  mort- 
gagors to  set  aside  the  sale,  as  being  fraudulent  and  collusive. 
The  Court  held  that  a  sale  by  a  person  to  a  corporation  of  which  he 
was  a  member  was  not,  either  in  form  or  substance,"  sale  by  a 
person  to  himself;  but  such  a  transaction  is  suspicious,  and  there 
was  such  a  conflict  of  interest  and  duty  on   the  part  of  F.,  and  such 


00  Lindsay  Petroleum  Co.  v.  Hurd,  ■  ■'     Per  I  .  A.  m  Farrar   >■.   Farrars. 

■>  P.  C.  221.  infra,  and   Tomlia   v.  Luce,   41  0.  ]>., 

(ft)  Whaley  Bridg    Co.   v.  Green,  5  \>.    •">:•".:  and   see    Warner    v.   Jacob, 

Q,  B.  D.  109  ;  Buckley  (1891),  p.  576  ;  20  P.  I).  220. 

Bagnall  v.  Carlton,  6  C.  D.  371 ;  Ark-  •     See    judgment     of    Ghitty,    J.. 

wright   r.   Newbould,    17  C.    D.  310;  Farrar   v.  Farrars,  40  C.   D.,  p.   404; 

Ladywell  Mi.  Co.  v.  Brooks.  35  0.  D.  Martinson  v.  Clowes,  21  C.  D.,  p.  860. 

4 13:   Farrar  r.  Farrars.  40  C.  P).  39 o,  ,      Martinson    v.     Clowes,      ibid.; 

cited  infra.  Orme  r.  Wright,  3  Jur.   19;  Ingle  v. 

(c)    Phosphate,     &c,    Co.    v.   Hart-  Richards,  28  B.  361. 

mont,  5  C.  D.  456.  ,,.     l0  "  .P.  395,  C.  A. 
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notice  to  the  company  of  that  conflict,  that  the  burden  of  upholding 
the  sale  was  thrown  on  the  company. 

When  a  sale  by  auction  took  place  under  the  direction  of  a  build- 
ing society  as  mortgagees,  and  the  secretary  of  the  society  openly  bid 
for  and  became  the  purchaser  of  two  lots  on  his  own  account,  although 
there  was  no  proof  of  undervalue,  it  was  held,  that  under  the  circum- 
stances the  sale  to  the  secretary  could  not  be  maintained  as  against 
the  mortgagee  (a). 

A  mortgagee,  however,  does  not  ordinarily  stand  in  a  fiduciary 
position  towards  the  mortgagor,  so  as  to  invalidate  a  purchase  of  the 
equity  of  redemption  by  him  from  the  mortgagor  although  the 
circumstances  may  be  such  that  the  sale  may  be  set  aside  (b),  or  from 
a  prior  mortgagee  selling  under  a  power  of  sale  (c),  even,  it  seems, 
although  the  purchaser  be  a  second  mortgagee  with  a  trust  for  sale  (d). 
But  where  the  conveyance  with  a  trust  for  sale  is  to  a  third  person, 
he,  being  a  trustee  for  both  parties,  will  be  unable  to  purchase  (e). 
And  see  the  position  of  a  mortgagee  for  sale  stated  in  cases  cited 
below  (/). 

Transactions,  however,  between  mortgagor  and  mortgagee  are 
viewed  with  considerable  jealousy,  and  the  sale  of  the  equity  of 
redemption  will  be  set  aside  where  by  the  influence  of  his  position, 
the  mortgagee  has  purchased  for  less  than  others  would  have  given, 
and  where  there  are  circumstances  of  misconduct  in  obtaining  the 
purchase  (</). 

Where,  in  a  deed  creating  a  trust,  there  are  provisions  by  which 
the  trustees  making  certain  advances,  and  paying  off  part  of  a  mort- 
gage debt,  should  be  entitled  to  a  charge  on  the  estate ;  it  seems 
even  if  a  trustee  making  such  an  advance  were  entitled  to  have  such 
a  mortgage  on  the  estate  as  would  empower  an  ordinary  mortgagee 
to  foreclose,  the  Court  would  not  allow  him,  by  reason  of  his  fiduciary 

(a)  Martinson  v.  Clowes,  21  C.  D.  J.  &  S.  613 ;  Locking  v.  Parker,  8 
857,    affirmed  W.    N.    (85),    41,    dis-      Ch.  39. 

approving  of  Robertson  v.  Norris,    1  («)  Blennerhassett    v.   Day,  2   Ball 

Gif.  421.  &  B.  104,  133. 

(b)  Knight  v.  Majoribanks,  2  Mac.  (/)  Farrar  v.  Farrars,  40  C.  D.,  p. 
&  G.  10 ;  and  Waters  v.  Groom,  11  CI.  410  ;  Tomlin  v.  Luce,  41  C  D.,  p.  575 ; 
&  Fin.   684  ;  Dobson  v.  Land,  8  Ha.  Kennedy  v.  De  Trafford,  (1897)  180. 
220 ;  Rushbrook  v.  Lawrence,  5   Ch.  {g)  Ford  v.  Olden,  3  Eq.  461 ;  and 
S  ;  Gibbs  v.  Daniel,  10  W.  R.  688.  see  Prees  v.  Coke,  6  Ch.    645,    649 ; 

(c)  Shaw  v.  Bunny,  2  De  G.  J.  &  National  Bank  of  Australasia  v.  The 
S.  468.  United,  &c.  Co.,  4  App.  Cas.  391. 

(d)  Kirkwood  v.  Thompson,  2  De  G. 
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position,  to  take  such  a  step,  it  being  inconsistent  with  liis  duty  as 
trustee  to  preserve  the  estate  (a). 

Charity  Trustees. — The  question  has  been  raised  whether  one  of 
the  trustees  of  a  charity  can  himself  with  propriety  become  a  mort- 
gagee of  the  charity  property.  It  was  decided  in  the  affirmative  in 
the  case  of  A.-G.  v.  Hardy  (b).  In  the  analogous  case,  however,  of 
Forbes  v.  Ross  (c),  it  was  held  by  Thurlow,  C,  that  trustees  having 
power  to  lend  money  on  personal  security,  could  not  lend  it  to  one  of 
themselves,  so  that  he  should  benefit  thereby,  his  Lordship  observing 
that  "  he  proceeded  upon  this  single  ground  that  a  trustee  cannot 
bargain  with  himself  so  as  to  derive,  through  the  medium  of  the 
contract,  any  degree  of  forbearance  or  advantage  whatever  to 
himself."  Another  reason  given  in  the  case  of  ordinary  trusts  with 
a  like  power  is  that  the  settlor  has  the  right  to  rely  upon  the  united 
vigilance  of  all  the  trustees  as  to  the  solvency  of  the  borrower  (<I). 

Agents. — An  agent  or  solicitor  (see  p.  747,  infra)  employed  to  Bell 
cannot  purchase  from  his  principal  unless  he  make  it  'perfectly  clea/r 
that  he  furnished  his  employer  with  all  the  knowledge  which  he 
himself  possessed  (e) ;  and  the  moment  it  appears  in  a  transaction 
between  principal  and  agent  that  there  has  been  any  underhand  deal- 
ing by  the  agent, — that  he  has  made  use  of  another  person's  name  as 
the  purchaser,  instead  of  his  own, — however  fair  the  transaction  may 
be  in  other  respects,  from  that  moment  it  has  no  validity  in  equity  (/). 
An  annuitant  with  a  power  of  sale  sold  a  reversionary  interest,  on 
which  the  annuity  was  charged,  for  900/.  This  purchase,  however, 
fell  through.  The  solicitor  of  the  annuitant,  however,  obtained  from 
the  grantor  of  the  annuity  an  assignment  of  the  reversionary  interest 
to  L.  for  900/.  This  was  done,  it  was  alleged,  from  motives  of  kind- 
ness to  the  grantor,  who,  however,  had  no  independent  advice.     L. 

(a)  Tennant  v.  T.,  4  Ch.  544 ;  and  Watt  v.  Grove,  2  Sch.  &  L. 
the  observations  made  by  Lord  492 ;  Whitcomb  v.  Minchin,  5  Madd. 
Brougham  in  Hamilton  v.  Wright,  9  91 ;  Woodhouse  v.  Meredith,  1  J.  & 
CI.  &  Fin.  123.  W.   204 ;    Oliver  v.   Court,    8   Price, 

(b)  1  Si.  (N.  S.)  338.  127;  Martinson  v.  Clowes,  21    C.  D. 

(c)  2  Cox,  113.  857,  supra;  Dunne  v.  English,  18  Eq. 

(d)  See  Lewin  (1891),  p.  344.  p.  534. 

(e)  Lowther  v.  L.,  13  V.  103;  The  (/)  Charter  v.  Trevelyan,  11  CI.  & 
YorkBuildings  Co.  v. Mackenzie, 8Bro.  Fin.  714;  Bentley  v.  Craven,  18  B. 
P.  C.  42,  Toml.  ed. ;  and  see  S.  C.  3  75 ;  Lewis  v.  Hillman,  3  H.  L.  Cas. 
Paton's Scotch  App.  Cas.  578, 579,  where  607  ;  Walsham  v.  Stainton,  1  De  G.  J. 
the  judgments  of  Lords  Thurlow  and  &  S.  678 ;  M'Pherson  v.  Watt,  3  App. 
Loughborough   are  given   at  length;  Cas.  254. 
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was,  in  fact,  a  clerk  of  the  solicitor's,  and  a  mere  trustee  for  him,  but 
the  grantor  was  not  informed  of  this.     The  sale  was  set  aside  (a). 

It  is,  moreover,  well  settled  that  it  is  not  necessary  to  prove  that 
a  purchase  has  been  made  by  the  agent  at  an  under- value.  "  A 
principal  selling  to  his  ageut  is  entitled  to  set  aside  the  sale  upon 
equitable  grounds,  whatever  may  have  been  the  price  obtained  for 
the  property  "  (6),  and  so  if  the  vendor  had  no  competent  or  disin- 
terested adviser  (c). 

An  agent  for  sale  who  takes  an  interest  in  a  purchase  negotiated 
by  himself,  is  bound  to  disclose  to  his  principal  the  exact  nature  of 
his  interest  ;  and  it  is  not  enough  merely  to  disclose  that  he  has  an 
interest,  or  to  make  statements  such  as  would  put  the  principal  on 
inquiry  (d),  and  as  to  the  equitable  principle  to  be  applied  whenever 
there  is  any  surreptitious  dealing  between  one  principal,  and 
the  agent  of  the  other  principal,  see  Panama,  &c,  Co.  v.  India 
Rubber,  &c,  Co.  (e),  and  the  burden  of  proving  that  a  full  dis- 
closure was  made  lies  on  the  agent,  and  is  not  discharged  merely  by 
the  agent  swearing  that  he  did  make  such  disclosure,  if  his  evidence 
is  contradicted  by  the  plaintiff,  and  not  corroborated  (/);  as  to  auc- 
tioneers, see  Oliver  v.  Court  (g),  Basket  v.  Cafe  (h),  Parker  v. 
McKenna  (i). 

An  agent  employed  to  sell  an  estate  may,  with  the  consent  of 
his  principal,  make  a  profit  of  the  transaction,  as,  for  instance,  where 
the  bargain  between  them  was  that  the  agent  should  have  what- 
ever the  estate  fetched  beyond  a  certain  sum  (k). 

And  after  his  agency  is  terminated  by  the  sale  of  the  property } 
he  may,  it  seems,  buy  it  from  the  purchaser.  '  As,  for  instance,  in 
the  case  of  an  auctioneer,  when  he  has  knocked  the  estate  down, 
and  made  the  written  contract,  when  it  may  be  said  that  his  agency 
has  terminated  (I).     But  even  in  that  case  the  Court  would  look 

(a)  Lewis  v.  Hillman,  3  H.  L.  Cas.  1 ;  Fawcett  v.  "Whitehouse,  1  Rues.  & 

607.  M.    132;    Hitchens    v.    Congreve,    1 

(l>)  Per  Sugden,  L.C.,  in  Murphy  v.  Russ.  &  M.  150  n. 

O'Shea,   2  Jo.  &  Lat.  422;    and   see  (e)  10  Ch.,  p.  526. 

Dunne  v.  English,  18  Eq.,  p.  534.  (/)  Dunne  v.  English,  supra. 

(c)  King  v.  Anderson,  8  Ir.  R.  Eq.  (g)  8  Price,  127,  160. 
260  ;  Rossiter  v.  Walsh,  4  Dr.  &  W.  (h)  4  De  G.  &  Sm.  388. 
485.  (i)  10  Ch.  126. 

(d)  Dunne  v.  English,  18  Eq.  524  ;  (k)    Morgan  v.  Elford,  4  C.  D.  352. 
Liquidators,  &c,  Credit  Association  v.  (?)  Parker  v.  McKenna,  10  Ch.  126; 
Coleman,  6  H.  L.   189,  194 ;  Be  Mor-  per  Mdlieh,  L.  J.,  Hay's  Case,  10  Ch. 
vah,  &c.  Co.,  McKay's   case,   2  C.  D.  593. 
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with  considerable  suspicion  on  a  repurchase  by  such  an  agent  as  an 
auctioneer,  from  the  person  to  whom  he  sold  the  estate,  because  it 
would  always  be  extremely  difficult  to  find  out  whether  there 
had  not  been  some  previous  concert  and  understanding  between 
them  (a). 

An  agent  or  steward  may  also  take  a  lease  from  his  employer  or 
principal  (6),  but  it  must  always  be  difficult  to  sustain  such  a  lease 
in  a  Court  of  Equity,  as  it  must  be  proved  that  full  information  has 
been  imparted,  and  that  the  agreement  has  been  entered  into  with 
perfect  good  faith  (c). 

If  an  agent  employed  to- make  a  purchase  purchases  for  himself, 
he  will  be  held  a  trustee  for  his  principal  (d),  and  where  the  agency 
extends  only  to  part  of  the  lands  included  in  a  purchase,  and  there 
is  some  uncertainty  as  to  which  were  intended,  a  reference  may  be 
directed  to  ascertain  them,  and  also  the  price  to  be.  paid  (e). 

Nor  will  an  agent  employed  to  purchase  be  permitted,  unless  by 
the  plain  and  express  consent  of  his  principal,  to  make  any  profit  by 
buying  and  becoming  a  seller  to  him.  This  doctrine  is  recognised 
by  Thurlow,  C,  in  East  India  Co.  v.  Henchman  (f),  where  he 
observes,  "  If,  being  a  factor,  a  man  buys  up  goods  which  he  ought 
to  furnish  as  factor,  and,  instead  of  charging  porterage  duties,  or 
accepting  a  stipulated  salary,  he  takes  the  profits  and  deals  with  his 
constituent  as  a  merchant,  this  is  a  fraud  for  which  an  account  is  due." 
The  law  on  the  subject  is  also  stated  thus  in  Story  on  Agency,  211. 
"  It  may  be  laid  down  as  a  general  principle  that  in  all  cases  where  a 
person  is  either  actually  or  constructively  an  agent  for  other  persons,  all 
profits  and  advantages  made  by  him  in  the  business  beyond  his 
ordinary  compensation  are  to  be  for  the  benefit  of  his  employers." 
In  Kimber  v.  Barber  (g),  the  defendant,  Barber,  knowing  that 
Kimber,  the  plaintiff,  was  anxious  to  obtain  shares  in  a  certain  com- 
pany, on  the  19th  of  January,  1870,  called  on  the  plaintiff  and 
informed  him  that  he,  Barber,  knew  of  264  shares  at  SI.  Barber  was 
then  authorised  by  Kimber  to  buy  the  shares  at  SI  The  shares 
were  accordingly  bought,  sixty-four  of  them  were  transferred  to 
Kimber,  and  200  to  his  nominee,  one  T.  G.  Taylor,  a  broker,  being 
the  transferor,  and  Kimber  paying  Barber  7951  for  the  shares  and 

(a)  Ibid. ;  see  Re  Postletbwaite,  37  (d)  Lees  v.  Nuttall,    1   Euss.  &  M. 

;,,'  2?0,  5S>    Chattock    v.    Muller,    8    C.    D. 

(6)  Selsey  v.  Ehoades,  1  Bli.  (N.  S.)      177. 

L  ,  .  „  ,  (0  Cbattock  v.  Muller,  ibid, 

(c)  Maloney  v.  Kernan,  2  D.  &  W.  (/)  1  Y.  jun.  2S9. 

31 '  (.9)  8  Ch.  56. 
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the  transfer  duty.  It  appeared  subsequently  that  Barber,  being 
aware  of  the  plaintiff's  desire  to  obtain  the  shares,  on  the  13th  of 
January  wrote  to  Jones,  asking  as  for  a  friend,  whether  he  would 
sell  his  shares,  and  on  the  17th  of  January  concluded  an  agreement 
with  Jones  for  the  purchase  of  the  shares,  at  21.  a  share,  and  for- 
warded  him  a  blank  transfer.  After  the  interview  between  the 
plaintiff  and  Barber,  on  the  19th  of  January,  Barber  instructed 
Taylor  to  prepare  bought  and  sold  notes  to  the  effect  that  the  shares 
had  been  bought  through  Taylor,  as  the  broker,  and  the  shares  were 
afterwards  transferred  by  Jones  to  Taylor.  As  Barber  had  not  suffi- 
cient money  to  pay  for  all  the  shares,  some  of  them  were  lent  to 
him  by  Taylor,  for  the  purpose  of  being  transferred  to  Kimber. 
Kimber  had  transferred  ten  out  of  the  sixty-four  shares  to  other 
persons,  so  that  at  the  time  when  the  bill  was  filed,  he  held  only 
fifty-four  shares.  Romilly,  M.R.,  dismissed  the  bill  without  costs, 
holding  that  no  relief  could  be  given  to  the  plaintiff  as  he  had 
transferred  210  out  of  the  264  shares,  and  had  thus  rendered  it 
impossible  to  set  aside  the  transaction,  but  Selborne,  C,  reversing 
the  decree  of  the  M.R.,  held  that  as  Barber  purchased  the  264 
shares  from  Jones,  as  agent  for  the  plaintiff,  the  plaintiff  was  entitled 
to  the  benefit  of  that  purchase,  and  that  Barber  ought  to  pay  to  the 
plaintiff  the  sum  of  264/.,  being  the  difference  between  the  prices 
paid  by  the  plaintiff  and  Barber. 

As  to  profits  made  by  commission  received  by  agents  for  sale  or 
purchase,  see  Williamson  v.  Barber  (a),  Boston  Deep  Sea  v. 
Ansell  (b),  Lister  v.  Stubbs  (c),  and  ante,  p.  614. 

In  Morison  v.  Thompson  (d),  M.  authorised  defendant  T., 
his  broker,  to  buy  a  ship  for  9,000/.  T.  bought  the  ship 
for  9,250/.  The  facts  were  that  the  vendor  of  the  ship  had 
arranged  with  his  broker  S.  that  if  he,  S.,  sold  the  ship  for 
over  8,500/.  he,  S.,  might  retain  the  excess.  T.  and  S.  then  arranged 
between  themselves  that  T.  should  receive  a  portion  of  this  excess, 
but  his  principal,  M.,  had  no  knowledge  of  such  arrangement.  When 
it  came  to  the  knowledge  of  M.  that  T.  had  made  such  an  arrange- 
ment and  had  received  part  of  the  excess,  he  brought  an  action  for 
money  had  and  received,  and  it  was  held  such  an  action  would  lie  (e). 

(a)  9  C.  D.  529.  2  Dow .  &  CI.  188 ;  Hickens  v.  Con- 

(6)  39  C.  D.  399.  greve,  4  Russ.  562 ;  Bank  of  London 

(c)  45  C.  D.  1.  v.  Tyrrell,  10  H.  L.  Cas.  26  ;  Bentinck 

{d)  L.  R.  9  Q.  B.  480.  v.   Fenn,    12  App.  Cas.  652;  Guy  v. 

(e)  And  see  Rothschild  v.  Brookman,  Churchill  (No.  2),  60  L.  T.  740. 
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The  relation  between  principal  and  agent  established  by  the  receipt 
of  money,  the  result  of  a  corrupt  bargain,  is  that  of  debtor  and  creditor, 
not  of  trustee  and  cestui  que  trust  (a).  But  if  the  agent  has  received 
money  from  the 'principal  and  misappropriated  it,  secus  (6).  And  so  if 
an  agent  employed  by  his  principal  to  obtain  another  to  do  work  for 
him,  for  instance,  as  a  sub-contractor,  it  would  be  fraud  cognisable  in 
equity  if  the  agent  entered  into  a  contract  at  a  preposterous  price 
in  order  that  he  and  the  sub-contractor  might  divide  the  profits  to 
accrue  from  it  :  see  H olden  v.  Webber  (c),  in  which  case,  however, 
under  peculiar  circumstances,  the  Court  refused  to  grant  any  relief. 
So,  also,  if  an  agent  is  employed  to  obtain  a  lease,  he  shall  not  take 
it  for  his  own  benefit  (d).  Nor  will  an  agent  employed  to  settle  a 
debt  due  from  his  principal  be  permitted  to  derive  any  benefit  from 
it  by  purchasing  it  himself;  because  it  is  his  duty  on  behalf  of  his 
employer,  to  settle  the  debt  upon  the  best  terms  he  can  obtain  (e). 
And  so  where  an  agent  employed  by  one  party  to  a  contract,  surrep- 
titiously enters  into  dealings  for  his  own  benefit  with  the  other 
party  which  conflict  with  the  performance  of  the  duties  he  has 
undertaken  to  perform  for  his  own  principal,  such  dealings  will  be 
cognisable  as  a  fraud  by  the  Court  of  Equity  (/). 

In  Massey  v.  Lewies  (g),  an  agent  for  a  colliery,  who  it 
was  stipulated  was  to  have  no  emolument  beyond  his  salary,  was 
decreed  to  account  for  the  profits  made  by  selling  to  his  principal 
timber  belonging  to  himself  and  another  person,  with  whom  he  had 
clandestinely  entered  into  partnership,  under  the  name  of  that 
person.  In  this  case  the  partner  was  held  to  have  no  knowledge 
that  the  agent  was  acting  contrary  to  his  trust;  otherwise  he  would 
have  been  held  bound,  for  not  only  the  agent  acting  contrary  to  his 
trust,  but  a  man  tuho,  knowing  the  agent  to  be  guilty  of  a  breach  of 
trust,  entered  into  a  transaction  with  him,  will  be  answerable  (h). 

Where  a  person  is  employed  as  a  stockbroker,  if  he  himself  pur- 
chase the  stock  of  his  employer,  or  sell  his  own  stock  to  him,  without 

(a)  Listers.  Stubbs,  45  C.  D.  1 ;  Be      Eubber,   &c.    Co.,   10  Cb.   515;  Seton 
Thorpe,  (1891)  2  Cb.  300.  (i893),  p.  1940  ;  Etna  Insurance  Co.,  7 

(b)  Hay's  Case,  10  Cb.  593.  fr.  E.  Eq.  325,  424  ;  Phosphate  Sewage 

(c)  29  B.  117,  120.  Co.  v.  Hartmont,  5  C.  D.  394. 

(d)  Taylor  v.  Salmon,  4  My.  &  C.           (g)  2  V.  317,  2  R.  R.  218. 


(h)  And  see  Turnbull  v.  Garden,  38 


134. 
(e)    Reed   v.  Norris,    2    My.  &  C.      L.  V.  Ch7331~  3~347EmberTBarbeZ 

Morison  v.  Thompson,  supra. 
(/)    Panama,    &c.    Co.    v.     India 
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his  knowledge,  such  sales  and  purchases  will  be  set  aside  (a).  In 
Gillett  v.  Peppercorne  (b),  the  plaintiff  employed  the  defendant,  a 
stockbroker,  to  purchase  some  canal  shares,  and  he  bought  them 
from  a  person  who,  though  ostensibly  owner,  was  a  mere  trustee  for 
himself.  Langdale,  M.R.,  set  aside  the  sale  with  costs  :  "  It  is  said," 
observed  his  Lordship,  "  that  this  is  every  day's  practice  in  the  city. 
I  certainly  should  be  very  sorry  to  have  it  proved  to  me  that  such 
a  sort  of  dealing  is  usual ;  for  nothing  can  be  more  open  to  the 
commission  of  fraud  than  transactions  of  this  nature.  Where  a  man 
employs  another  as  his  agent,  it  is  on  the  faith  that  such  agent  will 
act  in  the  matter  purely  and  disinterestedly  for  the  benefit  of  his 
employer,  and  assuredly  not  with  the  notion  that  the  person  whose 
assistance  is  required  as  agent  has  himself  in  the  very  transaction 
an  interest  directly  opposed  to  that  of  his  principal  "  (c). 

Upon  the  same  principle,  where  one  of  several  partners  was  em- 
ployed to  purchase  goods  for  the  firm,  and  he,  unknown  to  his 
co-partners,  purchased  goods  of  his  own  at  the  market  price,  and 
made  considerable  profit  thereby  :  It  was  held  by  Romilly,  M.R., 
that  the  transaction  could  not  be  sustained,  and  that  he  was  account- 
able to  the  firm  for  the  profit  thus  made  (d).  So  in  Richie  v. 
Couper  (e),  it  was  held  that  one  of  several  co-owners  of  a  ship,  who 
acted  as  ship's  husband,  was  only  entitled  to  charge  the  cost  price 
of  supplies  to  the  ship  furnished  by  him  in  the  course  of  his  busi- 
ness (/). 

Partners,  part  oiuners. — A  partner  must  not  carry  on  the  business 
of  the  partnership  in  his  own  or  another  name  separate  from  it,  other- 
wise than  for  the  benefit  of  the  partnership  (g).  Where  a  partner  so 
acts,  the  option  of  the  others  seems  to  be  to  say,  "  That  was  a  business 
within  the  scope  of  the  partnership,  and  although  you  did  it  secretly  or 
in  connection  with  some  other  person,  I  elect  to  take  the  profits  of  it, 
because  it  was  part  of  the  business  for  which  the  partnership  was 

(a)  See  Brookraan  v.  Rothschild,  3  Dunne  v.  English,  18  Eq.  524;  Dean 
Si.  153.  v.  M'Dowell,  8  C.   D.,  p.  355;  Lind- 

(b)  3  B.  78.  ley,  Part.  (1888),  p.  306. 

(c)  See  also  The  Bank  of  Bengal  v.  (e)  28  B.  344. 

Macleod,  7  Moore,  P.   C.   C.   35,  46;  (/)  See  also  Beck  v.  Kantorowicz,  3 

Kimber  v.  Barber,  supra  ;    Ladywell  Kay  &   J.  230 ;  Perens  v.  Johnson,  3 

Mining  Co.  v.  Brookes,  35  C.  D.  408;  Sm.  &  Gif.  419. 

Guy  v.  Churchill,  60  L.  T.  743.  (g)  See   Somerville  v.    Mackay,    16 

(d)  Bentley  v.  Craven,  18  B.  7-3;  V.  382;  Lock  v.  Lynani,  4  Ir.  Ch.  R. 
Williams     v.    Trye,    ib.,    366,     371  ;  188. 

Burton  v.  Wookey,  6  Madd.   367  ;  see 
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established,  and  I  elect  to  say  that  what  you  have  been  doing 
nominally  for  yourself,  but  really  for  the  partnership,  was  for  the 
benefit  of  the  partnership  "  (a). 

So  again,  if  a  person  from  his  position  as  partner  gets  a  business 
which  is  profitable,  or  from  his  position  as  partner  gets  an  interest  in 
partnership  property,  or  in  that  which  the  partnership  requires  for 
the  purposes  of  the  partnership,  he  cannot  hold  it  for  himself, 
because  he  acquires  it  by  his  position  of  partner,  and  acquiring  it  by 
means  of  that  fiduciary  position,  he  must  bring  it  into  the  partner- 
ship account.  The  first  part  of  this  proposition  may  be  illustrated 
by  the  case  of  Russell  v.  Aushvick  (b),  which  was  the  case  of  a 
partnership  where  two  persons  having  joined  in  business  as  carriers 
under  a  contract  with  the  Mint  to  carry  bullion  between  Loudon  and 
Falmouth,  one  of  the  partners,  by  virtue  of  his  position  as  contractor, 
obtained  a  further  contract  in  his  own  name  for  carrying  silver  for 
the  Mint  by  another  route,  and  was  compelled  to  share  the  profits 
thereof  (c).  The  other  part  of  the  proposition  may  be  illustrated  by 
those  cases  where  a  partner,  obtaining  behind  the  back  of  another 
partner  a  renewal  of  a  lease,  has  been  held  to  be  a  trustee  thereof  for 
the  partnership  (d). 

So  in  Gardner  v.  M'Cutcheon  (e),  where  two  persons,  being  part 
owners  of  a  ship  which  was  employed  in  trading  for  the  common 
benefit  of  the  part  owners,  and  one  of  those  part  owners,  having  us<  <l 
that  ship  for  the  purpose  of  a  private  trading  of  his  own,  it  was  held 
that  the  other  part  owner  was  entitled  to  follow  the  profits  thereby 
made. 

Where,  however,  a  partner,  in  breach  of  contract,  derives  profits 
from  a  separate  trade  not  within  the  scope  of  the  partnership 
business,  and  which  profits  were  not  acquired  by  him  by  reason  of 
his  connection  with  the  firm  or  by  use  of  the  firm's  property,  the 
co-partners,  although  they  may  claim  damages,  are  not  entitled  to  an 
account  of  the  profits  made  in  such  separate  trade  (/). 

(a)  Per    James,   L.J.,   in    Dean  v.  489;    Featherstonhaugh    v.  Fenwick, 

M'Dowell,  8  C.  D.  351,  explained  and  17  V.  311  ;  Clegg  v.  Fishwick,  1  Mac. 

followed  in  Aas  v.  Benhain,   (1891)  2  &  G.  294  ;  and  cases  cited  in  the  notes 

Cn-  244-  to  Keech  v.  Sandford,  ante,  p.  694. 

(&)  1  Si.  52.  (e)  4  B.  534. 

(c)  See  also  Glassington  v.  Thwaites,  (/)  Dean  v.  M'Dowell,  S  C.  D.  354  ; 
1  Si.  &  St.  124,  133 ; '  The  Liquidators,  followed  and  explained  in  Aas  v.  Ben- 
Ac.  v.  Coleman,  6  H.  L.  Cas.  189.  ham,  (1891)  2  Ch.  244. 

(d)  See  Alder  v.  Fouracre,  1  Swans. 
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There  is  no  rule  which  prevents  a  surviving  partner  from  pur- 
chasing the  share  of  a  deceased  partner  from  his  representatives  («), 
and  the  tr  stee  in  bankruptcy  (see  p.  747,  infra)  of  surviving  partners 
Z o  have  I  arge  claim  against  the  deceased  partner  s  estate  may  buy 
ft  m  the    representatives  of  the  deceased  (6),  nor   does  the  rule 
pZent  one'of  several  residuary  legatees  from  buying  the  share  of 
another   or  purchasing  for  less  than  the  amount  a  charge  on    he 
thae  of  another  (c).     But  inasmuch  as  the  Court  w,  1  rarefy  alb* 
pen:  conducting  a  sale  to  bid  at  it,  where  a  sale  ,s  dtrecte bythe 
Court  of  partnership  property   upon  a  dissolution  of  partneish.p, 
Uberty  to  bid  at  the  sale  will  only  be  given  to  such  of  the  partners  as 
have  not  the  conduct  of  the  sale  (d). 

tutors,  a(faW™to,,-Exec.,tors  or  ^— ^ 
not  be  permitted,  either  — ^^^f, *%££ 
purchase  for  themselves  any  part  ot  the  assets,  out,  wm  u 
I  ^stees  for  the  persons  interested  in  the  estate  and  mus  accun 
to  the  utmost  extent  of  the  advantage  made  by  them  c **•»*£ 
so  purchased  (e),  where  the  purchase  was  rescmded  after  20  years, 
here  being  concealment  and  disguise  (/);  where  a  sa  e  by  an 
administrator  to  his  brother  and  co-partner  was  set  aside  (g). 

Z  can  executors  purchase  a  legacy  from  a  legatee  and   he  fa, 

that  the  legatee  was  also  a  co-executor  will  be  no  defence  to  the 

trans  c 'ion  (a),  and  if  they  compound  debts  or  mortgages    or  buy 

.eTna  for  less  than  is  due  upon  them,  they  will  not  fallowed  to 

retain  any  benefit  from  the  transaction  for  themselves,  but  for  the 

68  BuVan  executor  who  has  renounced  <*),  or  who  has  not  proved, 
is  under  no  disability  to  purchase  the  testator's  assets  (I). 

(.,  Chafers  ..  Howell,    U  B.  6,      *%£^  »*~     B.     398; 

"« — i°* 23C-D'302;  sas^ "^  ££ 

"^CitB.,  34  B.  371.  J  Partridge,  !3  0    I).   654;  Bedmg- 

i,  Wild  ,.  Milne,  26  B.  506 ;  Seten  fie     ».  Bax£  12  App.  C£    67^  ^ 

(1893),  288, 295,  640.  CO  *  B">'-            q 

W    HaU  ,  Haftet,  1  Cox    134    1  Lord,  * B.^ 

t>  t>   q.  TTillip.lr  «.  Flexnev.  4  Bro.  Oh.  W    »ee    ■diaiU11  ' wn     „ 


E.B.  3 ;  Killick  ..  Flexney,  4  Bro.  Oh.  W  See   Anon.,  »u*.    *~,    ~-  - 

,  Toono,  6  Madd.  153,       Jm-.  ^^9  ^i  1 

Lindesay,  6  Ir.  R.  Eq.  385. 

(A)  Mackintosh  v.  Barber,  7  Moore, 


(/)  And  see  Kilbee  v.  Sneyd,  2  Moll 
1S6  ;  Baker  v.  Carter,  1  Y.  &  C.  Exch 
Ca.  250 ;  Naylor  v.  Winch,  1  Si.  &  St 


566  f  Cook  *.  CoUingridge    Jao    607 ;      315  g  ^  733 

"Wedderburn  v.  W.,  4  My.  «  o.  *± ,  w 
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Trustees  in  bankruptcy. — Upon  principles  of  general  policy  and 
without  regard  to  the  fairness  of  the  transaction,  assigDees,  trustees, 
or  commissioners  in  bankruptcy,  or  the  solicitor  thereto,  have  been  held 
incapable  of  purchasing  the  property  of  the  bankrupt  (a),  nor  could  a 
creditor  of  the  bankrupt  who  had  been  consulted  by  the  assignees  as 
to  the  terms  upon  which  the  property  should  be  put  up  (b).  Nor  could 
the  partner  of  the  trustee  do  so  (c),  even  though  the  sale  be  by  auction, 
and  all  the  proceedings  are  perfectly  proper  and  regular  (d).  And  a 
trustee  cannot  even  purchase  for  another  person  (e),  and  such  a 
purchase  even  for  the  benefit  of  the  bankrupt's  estate  is  dis- 
approved (/). 

Such  a  purchase  has,  however,  sometimes  been  adopted,  and  in 
Ex  p.  Gore  (g),  on  payment  of  costs,  a  purchase  by  an  assignee,  on 
being  found  beneficial  by  the  Court,  was  confirmed.  An  assignee, 
moreover,  has  been  removed  by  the  Court  in  order  that  he  might 
bid  at  a  sale  of  the  bankrupt's  estate  (h)  ;  and  in  a  case  where  the 
Court  refused  to  allow  an  assignee  to  bid,  he  was  allowed  to  name 
the  price  he  would  give  if  the  property  were  not  sold  by  auction, 
and  afterwards  to  buy  at  that  price  (i).  As  assignees  cannot  buy  the 
estate  of  the  bankrupt,  so,  also,  they  cannot  for  their  own  benefit 
buy  an  interest  in  the  bankrupt's  estate,  because  they  are  trustees 
for  the  creditors.  In  that  respect  there  is  no  difference  between 
assignees  and  executors,  who  cannot  for  their  own  benefit  buy  the 
debts  of  the  creditors ;  for  although,  in  a  moral  point  of  view,  such  a 
transaction  may  not  be  blamable,  still  the  Court,  on  principles  of 
general  policy,  has  held  assignees  trustees  of  the  debts  purchased  by 
them  for  the  benefit  of  those  entitled  to  the  interest  in  the  residue, 
the  creditors  or  the  bankrupt,  as  the  case  may  be  (k). 

By  Rule  316  of  the  General  Rules  made  under  the  Bankruptcy 
Act,  1883,  it  is  provided  that  neither  the  trustee  nor  any  member 
of  the  committee  of  inspection  of  an  estate  shall,  while  so  acting, 

(a)  Ex  p.  Lacey,  6  V.  625,  6  R.  R.  (/)  See  Pooley  v.  Quilter,  2  De  G. 
9  ;  Exp.  Hughes,  6  V.  623,  6  R.  R.  1 ;       &  J.  327. 

Campbell  v.  Walker,  5  V.  678,  5  R.  R.  ((J)  7  Jur.  136. 

135;  Ex  p.  James,    supra;  Owen  v.  (h)  Exp.  Perks,  3  M.  D.  &  De  G. 

Foulkes,    6  V.    330;    Ex   p.  Bage,  4  385. 

Madd-  459-  (i)  Exp.  Holyman,  8  Jur.  156. 

(b)  Exp.  Hughes,  supra.  (A-)  Ex  p.  Lacey,  supra.      And  see 

(c)  Exp.  Burnell,  7  Jur.  116.  Pooley    v.    Quilter,    2    De  G.    &  J. 

(d)  Exp.  Moore,  30  W.  R.  123.  327  ;  Adams  v.  Sworder,  2  De  G.  J.  & 

(e)  Exp.  Grylls,  2  Dea.  &  C.  90.  S.  44. 
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,     i  n(  fhP  Court   either  directly  or  indirectly,  by  himself 

*™^l™e«*e^?l  servant/become  purchaser  of  any 

o^-yv^^j^  beset  aside  bytbe 

part  of  the   estate,  and  any  p  creditor 

Court  on  the  application  of  ^  £  ^oWna*,    ft 

And  as  to  giving  leave  to  tiustee  to  uiu,  r 

EZXTl  solicitor  is  not  incapable  of  contracting  with  or  pur- 

'So^Cif  \      v     t .  Kn*  inasmuch  as  the  parties  stand  in  a  relation 
fflt^^S^S  an  advlageoverthe  client  the 
ot '^enl  solicitor  to  prove  that  the  ™^T^ 
that  the  bargain  is,  speaking  generally,  as  ^  "  «^™! 
have  been  obtained  with  due  dil.gence  irom  any  othei  purchaser  W, 
an ,  that  the  client  knew  that  tire  real  purchaser  -  his  W^ 
In  Gibson  v.  Jeyes  (,),  Jeyes,  an  ~y  .^  -  annmty  t    b- 
client      "  An  attorney,"  says  Eldon,  U,     buying  rom 
never  support  it,  unless  he  can  prove  that  Ins  diligence  to  do  the 
W    for    the    vendor  has    been  as    great    as    if   he  was  only  an 
a  t  rney  dealing  for  that  vendor  with  a  stranger.    That  must  be  the 
™ le      If  it  appears  that  in  that  bargain  he  has  got  an  advantage  by 
hi  .diligence  being  surprised,  putting  fraud  and  incapacity  out ,  of th 
Cuestiun,  which  advantage,  with  due  ddrgence he ^^Z- 
vented  another  person  from  getting,  a  contract  under  s ucn  cue 
Itances  shall  no    stand.     The  principle  so  stated  may  bea    hard  in  a 
stances  sua  general  principle  that  will 

particular  case     but  1  must  lay  uuwu       s  r  attorney 

i     .    .11  „„„»«•  and  I  know  of  none  short  of  that,  it  the  attorney 
&   0elrTto'  bTadmitted  to  bargain  for  his .wn  interest v^ere 
it  is  his  duty  to  advise  the  vendor  against  himse  .  J^m  another 
part  of  his  judgment  his  Lordship  observes:     If  hej"e™f 
L  character  of  attorney  that  of  vendor  he  s, i aU,  rf  th     pie ne  y 

^     ,        *      mkqi>  Cxibbs  v    Daniel,  4  Gif .  1 ;  Balch  v. 

(a)  See  Yate  Lee, Bankruptcy  (1891),  Gibbs  i».   u         , 

471.     As  to  purchase  by  a  partner,  i*e  Svmes^&  B.  «^  ^  ^^  & 

Gallard,76L.T.327.  T    P   T>   C   516 

(6)  4  Dea.  &  0.  460.  L-  »•  ^  ^  ^^  3  H.  L.  Cas. 

(c)  3  Dea.  &  0.  549.  U  J  n  „.  Watt,  3  App.  Cas. 

(d)  Montesquieu  v.   Sandys,   lb    V.  ou<  ,  iu- 
302;    Cane    «.    Allen,  2    Dow     289 i;  254 
Champion  «.   Eigby,   1    Euss.  &   M.  (*)  6  V-  -66, 
839  ;  Edwards  «.  Meyrick,  2  Ha.  60  ; 
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matter  of  advantage  ivith  a  person  placing  confidence  i/n  him, 
is  bound  to  show  that  a  reasonable  use  has  been  made  of  thai 
confidence ;  a  rule  applying  to  trustees,  attorneys,  or  any  one 
else"  (a).  "Solicitors  who  deal  with  their  clients  must  take  care,  not 
only  that  the  transaction  is  fair,  but  that  they  are  in  a  condition  to 
prove  that  it  was  fair"  (b).  In  Montesquieu  v.  Sandys  (c),  the 
purchase  of  a  reversionary  interest,  viz.,  a  second  presentation  to  a 
living,  after  the  death  of  the  then  incumbent,  by  an  attorney,  from 
his  client,  though  advantageous  in  the  end,  was  sustained,  no  fraud 
or  misrepresentation  being  proved,  and  the  proposal  coming  from  the 
client,  both  the  attorney  and  client  being  ignorant  of  the  real 
value  (d).  The  objection  to  a  transaction  of  its  being  a  purchase  by 
a  solicitor  from  his  client,  cannot  be  maintained  by  third  parties  (e). 
It  is  always  advisable  that  a  solicitor,  purchasing  from  his  client, 
should  insist  upon  the  intervention  of  another  professional  man  to  act 
on  behalf  of  his  client  (/).  But  the  intervention  must  be  shown  to 
have  been  effective  (g). 

The  rule  laid  down  by  Eldon,  G,  will  not  apply,  if  the  solicitor 
does  not  act  in  such  capacity  in  Jtac  re  (It) ;  or  where  he  has  acted 
for  the  first  time  as  solicitor  to  the  client  and  the  confidence  which 
is  the  basis  of  the  rule  did  not  therefore  exist  (i),  unless  it  appears 
that  he  is  aware,  or  takes  advantage,  of  a  neglect  of  duty  on  the  part 
of  the  new  solicitor,  or  he  withholds  or  suppresses  any  information  of 
importance  acquired  when  he  acted  as  solicitor  (k).  As  to  the  dis- 
ability remaining    after    the   confidential    employment  ceases,    see 

(a)  See  also  Austin  v.  Chambers,  6      Mousley,  supra. 
CI.  &  Fin.   1,    37,   5  R.  R.,  p.  306;  (c)  18  V.  302. 

Casborne  v.  Barsham,  2  B.  76 ;  Tre-  (d)  See  Clanricarde  v.  Hemming,  9 

velyan  v.  Charter,  9  B.  140;  Savery  v.  W.  R.  912  ;  Hesse  v.  Briant,  (5  De  G. 

King,   5  H.  L.   Cas.  627,    656,   665;  M.  &  G.  623. 

BeUamy  v.  Sabine,   2  Ph.  425 ;  Hoi-  (e)  Knight  v.  Bowyer,  23  B.  609. 

man  v.  Loynes,  4  De  G.  M.  &  G.  270  ;  (/)  Gibson  v.  Jeyes,  5  R.  R.,  p.  306; 

Salmon  v.  Cutts,  4  De  G.  &  Sm.   125;  Pisani  v.  A.-G.  for  Gibraltar,  5  L.  R. 

Barnard  v.   Hunter,   2    Jur.  (N.    S.)  P.  C.  516. 

1213;    Waters  v.  Thorn,  22  B.  547;  (g)  Gibbs    v.    Daniels,    10    W.    R. 

Pearson  v.  Benson,  28  B.  598 ;  Pop-  688. 

ham  v.  Exham,    10  Ir.   Ch.   R.  440;  (/«)    Cane    v.    Lord  Allen,    2    Dow, 

Gresley  v.  Mousley,  3  De  G.  F.  &  J.  289 ;  Edwards  v.  Meyrick,  2  Ha.  68. 

433;     Rudd    v.  Sewell,    4  Jur.   882;  (i)  Edwards   v.  Williams,  11  W.  R. 

Barnard  v.    Hunter,    2    Jur.  (N.   S.)  (L.  J.)  561,  questioned  in  Williamson 

1213 ;  Gibbs  v.  Daniel,  10  W.  R.  688;  v.  Moriarty,  19  W.  R.  818. 

Beale  v.  Billing,  13  Ir.  Ch.  R.  250.  (A)  Gibbs  v.  Daniel,  4  Gif.  1. 

(b)  Per  Turner,  L.J.,  in  Gresley  v. 
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TucUvS   Trustee  v.   Peard  (a)   and    Garter  v.   Palmer  (b)     For 
S  a  p  rson  inay  have  ceased  to  act  as  attorney  for  another,  if 
£  mis  of Lr  transactions,  while  holding  that  character,  he  had 
aconlred 7t  the  expense  of  his  client,  a  knowledge  of  the  value  of  h,s 
prop  rty  wh   h  the"  client  had  not,  he  will  not  be  able  to  sustain  any 
cnt  a  [relative  to  snch  property,  if  he  concealed  from  his  forme 
cUen   the  knowledge  so  obtained  (c).     If,  however,  snch  knowledge 
w  re  c  mnlicated  to  the  former  client  by  the  attorney,  the  part.es 
Ion  d  be  placed  npon  an  equality,  and  snch  com—on  being 
proved,  the  difficulty,  quoad  hoc,  would  be  removed ( c).     A  bene 
Lai  purchase  by  a  solicitor  from  his  client  pendtng  that  relation 
^not  he  supported,  but  the  solicitor  may  insist  on  and  obtain  a 
mortca™  from  his  client  for  what  is  justly  due  to  him  (e). 

No°r  will  a  solicitor  or  a  clerk  acting  in  such  capacity,  be  allowed 
to  derive  any  benefit  by  reason  of  any  information  acquired  during 
the    ourse  of  his  employment  which  it  was  his  duty  to  have  commu- 
pica    d  to  his  employer:   Hobday  v.  Peters  (f),  m  which  case  a 
Tor  lr  consulted  a  solicitor,  who  turned  her  over  to  his  clerk  to 
"It  fiC  gratuitously.    The  clerk,  by  reason  of  information  derived 
Z n -  .ad.   employment,  bought  up  the  mortgage  for  less  than 
hlrtie  amount     It  was  hold  by  RomUly,  M.R.    that  he  was  a 
tru  t  o  of  the  benefit  for  the  mortgagor  (g).     A  solicitor  employed 
t  maUna  a  purchase  is  accountable  to  his  clients  for  the  benefits 
Th  Ahe  may  have  derived  clandestinely  from  a  sale  to  them  of  his 
I™  property:  see  The  Bank  of  London  v    Tyrrell  (h),  m  which 
case  aPsoUcitor  was  active  in  founding  a  bauking  company     Before 
its  establishment    he   entered  into  a  secret  arrangement  with  a 
rtranTr  that  the  latter  should  purchase  some  property  ebgible  fo 
he  banking-house  on  a  joint  speculation.     After  its  establishment 
h    company  purchased  part  of  the  premises  for  *-  banking .house 
not  knowing  that  their  solicitor  was  interested  in  it.    It  was  heU 
that  the  solicitor  ought  to  account  to  the  company  for  all  the  profit 

(.)  33  C.  D.,  p.  517.  M    Edmrfs    «•    Me5Tick'    2    Ha- 

(i)  8  CI.  &  Fin.  567,  cited  p.  751,      69.^   ^^  ^  PesenmeyOT>   3  De 

"^Cane   „.    Lord    Allen,   2  Dow,  OK  &  J.  13;  Pearson  „.  Benson,  28  B. 

294  ;    Montesquieu  v.  Sandys,  18  V.  =98 

308;  Ex  p.  James,  8  V.  352;  and  see  / )  28 ^^                 M      &  0. 

as    to  the  disability    operating   after  (g)  laylor  v.  oaim 

the  employment  has  ceased,  Luddy's  139. 

Trustee..  Peard,  33  C.  D., p.  517,  cited  f»)  ">  H-  L'  Cas'  26' 

infra. 
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made  by  him  in  the  transaction,  but  that  the  stranger  was  under  no 
such  liability  (a).  A  solicitor  having,  under  a  decree,  the  conduct  of 
a  sale,  is  under  an  absolute  incapacity  to  purchase  at  it  (b).  As  to 
obtaining  leave  to  bid,  see  Boswell  v.  Coaks  (c),  and  Popltam  v. 
Exham  (d). 

And  the  better  opinion  seems  to  be  that,  although  a  solicitor  may 
not  under  a  decree  actually  have  the  conduct  of  the  sale,  if  he  has 
intervened  on  behalf  of  parties  interested  in  the  sale  so  as  to  render 
it  his  duty  towards  them  to  assist  in  procuring  the  best  price  for  the 
property  offered  for  sale,  he  ought  not  to  be  allowed  to  purchase  it 
for  himself.  See  Guest  v.  Smythe  (e),  a  decision  of  Romilly,  M.R., 
reversed,  it  is  submitted  erroneously  and  contrary  to  principle,  by 
Giffard,  L.J.,  sitting  alone  (/).  And  a  solicitor  who  has  purchased 
securities  given  by  his  client  for  smaller  sums  than  the  amounts 
secured,  will  not  be  allowed  to  hold  the  purchased  securities  as  a 
security  to  himself  for  a  larger  sum  than  the  amount  which  he  had 
expended  in  making  the  purchase,  even  although  he  had  inserted  a 
clause  in  a  deed  executed  by  his  client,  that  he  was  to  be  entitled 
to  claim  the  full  amount  due  on  the  securities  (g),  but  as  the  Court 
has  a  discretion  with  regard  to  the  allowance  of  interest  in  such 
cases  (h),  the  solicitor  may  be  allowed  5  per  cent,  on  the  sum  he  had 
expended  in  making  the  purchases  (i). 

Although  as  an  ordinary  rule  the  Court  will  not  grant  an  inter- 
locutory injunction  restraining  a  mortgagee  from  exercising  his  power 
of  sale,  except  upon  the  terms  of  the  mortgagor  paying  into  Court 
the  sum  sworn  by  the  mortgagee  to  be  due  for  principal,  interest, 
and  costs,  such  rule  will  not  apply  to  a  case  where  the  mortgagee  at 
the  time  of  taking  the  mortgages  was  the  solicitor  of  the  mortgagor, 
for  in  such  a  case  the  Court  will  look  to  all  the  circumstances  of  the 
case,  and  will  make  such  order  as  will  save  the  mortgagor  from 
oppression,  without  injuring  the  security  of  the  mortgagee  (k). 

(a)  See  also  Chaplin  v.  Young,  33  Grover  v.  Hugell,  3  Euss.  428;  Be 
B.  414.  Bloye's    Trusts,    1    Mac.   &    G.  488; 

(b)  Siclny  v.  Kanger,   12  Si.    118;       Greenlaw  v.  King,  3  B.  49. 

Atkins  v.   Delmege,  12  Ir.  Eq.  E.  1 ;  (g)  Macleod  v.  Jones,  24  C.  D.  289. 

Be   Bloye's  Trusts,    19  L.   J.  (N.  S.)  (h)  Be  Unsworth's  Trusts,  2  Dr.  & 

Ch.  89.  And  see  Be  Bomayne's  Estate,  Sm.  337 ;  Douglas  v.  Culverwell,  4  De 

13  Ir.  Ch.  E.  444.  G.  P.  &  J.  20 ;  Carter  v.  Palmer,   8 

(c)  23  C.  D.  302  ;  11  App.  Cas.  232.  CI.  &  Fin.  657. 

(d)  10  Ir.  Ch.  E.  440.  (;)   Macleod    v.   Jones,   32   W.    E. 

(e)  5  Ch.  553,  554  n.  660. 

(/)  See  S.  C,  5  Ch.  551 ;  see  also  (k)  Macleod  v.  Jones,  24  C.  D.  289. 
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The  obligations  on  a  solicitor  dealing  with  his  client  extend  to  the 
case  of  a  dealing  between  a  solicitor  and  the  trustee  in  bankruptcy 
of  his  client :  see  Luddy's  Trustee  v.  Peard  (a),  in  which  case  P., 
the   solicitor  of  the  bankrupt  L.,  had  in  that   capacity  acquired   an 
intimate  knowledge  of  the  nature  and  value  of  his  property.     He 
was  employed  by  the  bankrupt  L.  to  negotiate  with  the  trustee  in 
the  bankruptcy  of  L.  for  the  purchase  of  certain  property  part  of  the 
estate      He  bought  it  for  a  small  sum  in  the  name  of  his  brother, 
but  in  fact  for  himself,  and  he  concealed  from  the  trustee  this  fact. 
It  was  held  by  Kay,  J.,  after  a  full  examination  of  all  the  cases,  that 
the  solicitor  could  not  be  allowed  to  hold  as  against  the  trustee  in 
bankruptcy,  an  advantage  obtained  by  him  in  the  purchase  by  means 
of  knowledge  gained  whilst  acting  as  solicitor  of  the  bankrupt  (6). 

Receivers  -On  the  same  principle  receivers  or  managers  who  have 
by  virtue  of  their  position  acquired  special  knowledge  of  the  value  of 
property   will  not  be  allowed  to  make  use  of  such  knowledge  for 

their  own  benefit  (c). 

Counsel -The  employment  of  counsel  as  confidential  legal  advisei 
disables  him  from  purchasing  for  his  own  benefit  charges  on  his  client's 
estates  without  his  permission;  and  although  the  confidential  employ- 
ment ceases,  the  disability  continues  as  long  as  the  reasons  on  which 
it  is  founded  continue  to  operate  (d). 

Arbitrator -A  person  chosen  as  arbitrator  cannot  buy  up  the  unas- 
certained claims  of  any  of  the  parties  to  the  reference;  for,  to  use  the 
words  of  Lord  Manners,  «  that  he  should  purchase  an  interest  m  those 
rights  upon  which  he  was  to  adjudicate,  could  not  be  endured.  It 
would    indeed   be   to   corrupt   the   fountain    and   contaminate   the 

lWJuc  J-Upon  the  same  principle,  a  judgment  delivered  by  a  judge, 
who  has  an  interest  in  the  subject-matter  of  the  suit,  will  be  set  aside  : 
Dimes  v  Proprietors  of  the  Grand  Junction  Canal  (/),  where  it 
was  held  that  a  judgment  of  Cottenham,  C  assisted  by  Langdale 
MR  (a),  ^  which,  affirming  the  decision  of  the  Court  below,  he  had 
decided  in  favour  of  a  company  in  which  he  was  a  shareholder  to 

t  >  r*  P   D   500  GL  J-  &  S.  217 ;  Ksani  v.  A.-G.,  &c, 

(a)  33  C.  V.  ouu.  5  p    C    516;  McPherson  v.  Watt,   3 

(b)  See  Lewis  v.  Hillman,  3  i±.  L..  o  r.  vj.  <-»iu  , 
Cas  607  ;  McPherson  v.  Watt,  3  App.  App.  Cas.  254 

^as*  D     '  (e)  Blennerhassett  v.  Day,  2  Ball  & 

Cas.  204.  y 

(c)  Alven  v.  Bond,  Fl.  &  K.  196.  B.  116. 

j)  See  Carter  ..  Palmer,   8  CI.  &  (/)  3  H.  L   0«.  £9. 

Pin.  657  ;  and  Brown  v.  Kennedy,  4  De  (</)  2  Mac.  &  G.  285. 
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the  amount  of  several  thousand  pounds,  ought  to  be  reversed. 
"No  one,"  said  Campbell,  G,  "can  suppose  that  Lord  Cottenham 
could  be  in  the  remotest  degree  influenced  by  the  interest  he  had  in 
this  concern ;  but  it  is  of  the  last  importance  that  the  maxim  that  no 
man  is  to  be  a  judge  in  his  own  cause  should  be  held  sacred.  .  .  . 
This  will  be  a  lesson  to  all  inferior  tribunals  to  take  care  not  only 
that  in  their  decrees  they  are  not  influenced  by  their  personal 
interest,  but  to  avoid  the  appearance  of  labouring  under  such  an 
influence  "  (a).  And  the  rule  does  not  stop  at  pecuniary  interest, 
but  applies  wherever  a  person  acting  as  a  judge  has  any  real  bias  in 
the  matter  before  him  (b). 

Bishop. — So,  where  an  Act  of  Parliament  empowered  a  rector,  with 
the  consent  of  the  bishop,  who  was  patron  of  the  living,  to  raise  money 
by  annuity  for  building  a  new  rectory-house,  the  plan  and  accounts  of 
which  were  to  be  approved  of  by  the  bishop.  The  bishop  advanced  the 
necessary  money,  and  obtained  a  grant  of  the  annuity  charged  on  the 
living.  The  bishop  being  placed  in  the  position  of  a  trustee  to  pro- 
tect the  interests  of  the  rectory,  Langdale,  M.R.,  held  that  he  could 
not  become  the  purchaser  of  the  annuity  ;  and  that  the  transaction, 
although  there  was  no  unfairness  in  it,  could  not  stand,  because  it 
was  a  clear  violation  of  those  rules  which  have  been  established  for 
the  defence  of  those  whose  interests  and  property  have  been  com- 
mitted to  the  protection  of  persons  placed  in  a  fiduciary  situation  (c). 

Tenant  for  life. — It  may,  however,  be  laid  down  as  a  general  rule 
that  a  tenant  for  life  may  purchase  or  take  in  exchange  lands  from 
trustees,  in  whom  they  are  vested  with  a  power  of  sale  and  exchange, 
with  his  consent  and  direction  (d),  but  this  case  has  been  put 
entirely  upon  the  practice  of  conveyancers  (e).  But  in  a  recent  case, 
James,  L.J.,  says,  that  "  the  ground  of  the  rule  is,  that  the  power  of 
consenting  to  or  requesting  an  exercise  of  a  power  of  sale  is  given  to 
the  tenant  for  life  for  his  own  benefit,  and  that  he  is  not  in  a 
fiduciary  position  as  to  it.  He  has,  therefore,  the  same  right  to 
buy  from  the  trustees  that  any  one  else  has  "  (/) ;  but  each  case 

(«)  Commissioners,  &c,  for  Fobbing      Barker,  4  Drew.  582. 
v.  Tbe  Queen,  11  App.  Cas.  449.  (d)  Howard  v.  Ducane,   1   T.  &  E. 

(b)  Eeg.  v.  Farrant,  20  Q.  B.  D.  58;       81. 

Eeg.  v.  Cumberland,  58  L.  T.  491  (e)  Grover  v.  Hugell,   3  Euss.  432 ; 

(c)  Greenlaw  v.  King,  3  B.  49;  and  see  Forsterv.  Abraham,  17  Eq.,  p. 
Grover  v.  Hugell,  3  Euss.  428,  cited      354. 

by  Romilly,  M.E.,in  Guest  v.  Smythe,  (/)  Dicconson  v.  Talbot,  6  Ch.  32, 

5  Ch.,  p.  554  (n.).      But  see  Boyd  v.      37. 
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must  "  depend  upon  the  circumstances  under  which  and  the  purposes 
for  which  the  power  was  given  "  (a).  In  the  absence  of  any  indication 
of  intention  by  the  settlor  or  testator,  which  must  be  attended  to  (b), 
there  is  no  impropriety  or  conflict  of  interest,  as  regards  the  time  for 
sale  or  the  necessity  for  a  sale,  between  the  position  of  tenant  for  life 
and  the  position  of  other  parties  claiming  under  a  settlement  or  will. 
Hence,  when  a  tenant  for  life  under  a  will  was  appointed  one  of  the 
trustees,  and  as  surviving  trustee  sold  the  property,  it  was  held  by 
Jessel,  M.R,  that  he  could  make  a  good  title  to  the  property  which 
the  Court  would  enforce  upon  a  purchaser  (c).  A  tenant  for  life,  with 
power  to  lease,  might  at  law  grant  a  lease  to  a  trustee  for  himself  (d). 
So  likewise  where,  under  a  mortgage,  power  was  reserved  to  the 
mortgagor  until  entry  by  the  mortgagee  to  grant  building  leases,  it 
was  held  that  a  lease  to  a  trustee  for  the  mortgagor  was  good  (e). 
But  see  as  to  lease  under  Settled  Land  Acts  to  wife  (/). 

Tenants  in  Common. — There  is  no  fiduciary  relation  between 
such  tenants  as  to  real  estate  as  such  (g). 

Execution  Creditor. — A  creditor  taking  out  execution  is  not  pre- 
cluded from  becoming  the  purchaser  of  the  property  seized  under  it. 
"  The  case  of  trustees,"  observed  Plumer,  M.R.,  "  is  quite  different  ; 
with  respect  to  them,  the  principle  is,  that  the  same  person  shall  not 
be  buyer  and  seller  ;  but  here  the  sheriff  is  the  seller"  (//).  And  it 
has  been  held  that  a  mere  creditor,  having  his  debt  secured  by  an 
agreement  from  the  debtor  to  convey  an  estate  upon  trust  for  the 
creditor  to  sell,  and  amongst  others  to  pay  his  own  debt,  is  not  in 
such  a  fiduciary  position  as  to  be  disabled  from  purchasing  the  estate 
from  the  agent  of  his  debtor  (i).  A  purchase  of  an  estate  in  the 
West  Indies  by  a  creditor  under  his  own  execution  was,  upon  the 
circumstances,  held  only  a  security  for  the  debt  (k). 

Guardian  and  Ward. — "  The  relation  of  guardian  and  ward  is 
strictly  that  of  trustee  and  cestui  que  trust "  (I). 

With  regard  to  transactions  between  guardian  and  ward,  "  it  is 

(«)  Per  Turner,  V.-C,  in  Beaden  v.  169;    Chandler   v.   Bradley,   (1897)    1 

King,  9  Ha.  519.  Ch.  315. 

(b)  Be  Tempest,  1  Ch.  485.  (g)  Kennedy  v.  Do  Trafford,  (1897) 

(c)  Forster  v.  Abraham,  1 7  Eq.  351.  A.  C.  180. 

(d)  Wilson  v.  Sewell,  4  Burr.  975;  (A)  Stratford  v.  Twynam,  Jac.  421. 
Taylor  v.  Horde,    1  Burr.   124;  Lord  (i)  "Waters  v.  Groom,  11  CI.  &  Fin. 
Cardigan  v.  Montague,  2  Sugd.  Pow.,  684. 

7th  ed.,  App.,  p.  551.  (A-)  Cranstoun  v.  Johnston,  3  V.  170, 

(e)  Bevan  v.  Habgood,  1  John.  &H.      3  E.  B.  80. 

222.  (0  Bomilly,  M.B.,  Mathews  v.  Brise, 

(/)  Sutherland  v.  S.,  ;i893)  3  Ch.       14  B.  345. 
w.  I:  t. — vol..  II.  48 
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almost  impossible  (a)  in  the  course  of  the  connection  of  guardian  and 
ward,  attorney  and  client,  trustee  and  cestui  que  trust,  that  a  trans- 
action shall  stand  purporting  to  be  bounty  for  the  execution  of 
antecedent  duty  "  (b).  But  in  Oldin  v.  Samborn  (c),  Hardivicke,  C. 
observed  that  it  was  improper  for  a  guardian  to  purchase  his  ward's 
estate  immediately  upon  his  coming  of  age.  But  although  it  had  a 
suspicious  look,  yet  if  he  were  paid  the  full  consideration,  it  was  not 
voluntary,  and  could  not  be  set  aside  (d).  And  Lord  St.  Leonards 
says,  with  reference  to  Lord  HardwicJce's  observation  in  Oldin  v. 
Samborn,  that  "  it  seems  clear  that  such  a  purchase  would  now  be 
set  aside  on  general  principles,  without  reference  to  the  adequacy  of 
consideration"  (e).  In  Carey  v.  C.  (/),  leaseholds  belonging  to  an 
infant  were  sold  under  a  decree  and  purchased  by  his  guardian  in 
the  suit,  who  was  also  receiver,  at  their  full  value,  but  it  was  set 
aside  as  fraudulent  and  void. 

In  Grosvenor  v.  Sherratt  (g),  a  young  lady,  two  years  after  she 
came  of  age,  granted  a  mining  lease  as  to  part  of  the  property  in 
possession,  and  as  to  the  rest  in  reversion  to  her  brother-in-law  and 
uncle,  at  the  suggestion  and  advice  of  her  father's  executor,  and 
with  no  independent  advice.  Three  months  afterwards  the  executor 
was  taken  into  partnership  with  the  lessees.  It  appeared  that 
applications  of  other  persons  to  become  lessees  had  been  discoun- 
tenanced, and  concealed  from  the  knowledge  of  the  lady.  Rom'tUy, 
M.R.,  held,  that,  in  order  to  support  the  lease  in  equity,  the  lessees 
were  bound  to  show  that  no  better  terms  could  have  been  obtained ; 
that  the  grantor  had  the  fullest  information  on  the  subject ;  that  she 
had  separate,  independent,  and  disinterested  advice ;  and  that  she 
had  deliberately  and  intentionally  made  the  grant ;  and,  the  lessees 
having  failed  in  proving  this,  the  lease  was  cancelled  (h). 

If  a  guardian  buys  up  incumbrances  upon  his  ward's  estate  at  an 
undervalue,  he  will  be  held  a  trustee  for  his  ward,  and  can  only 
charge   him  with  what  he  has  actually  paid  (i).     If  the  guardian 

(«)  See    Hylton    v.  H ,  2  V.  547 ;  (e)  Sugd.  V.  &  P.  692,  14th  ed. 

Cray  v.  Mansfield,  1  V.  379.  (/)  2  Sch.  &  L.  173. 

(b)  Per  Eldon,  C,  Hatch  v.  H.,   7  \g)  28  B.  659. 

E.  R.  197.  (h)  Grosvenor   v.   Sherratt,    28    B. 

(c)  2  Atk.  15.  659;  Mulhallen  v.  Marum,  3  Dru.  & 

(d)  See  Hylton  v.  H.,  2  V.  549 ;  "W.  317 ;  Archer  v.  Hudson,  7  B.  560. 
Dawson  v.  Massey,  2  Ball  &  B.  219;  See  also  Low  v.  Holmes,  8  Ir.  Ch.  R. 
Ayiward    v.    Kearney,   2    Ball    &   B.       53. 

463;    Wright  v.   Proud,    13   V.  136;  (t)  Henley  v. ,  2  Ch.  Ca.  245. 

Hatch  v.  H.,  9  V.  292,  7  R.  R.  195. 
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wishes  to  purchase  property  belonging  to  the  infant  which  must  be 
sold,  he  should  apply  to  the  Court  to  be  allowed  to  bid  (a). 

Inclosure  Acts,  Statutory  recognition  of  the  Principle.— The 
principle  of  these  cases  has  been  acted  upon  by  the  Legislature, 
which,  under  the  General  Inclosure  Act  (6),  has  rendered  commis- 
sioners incapable  of  purchasing  any  estate  in  the  parish  in  which 
an  inclosure  is  made  until  five  years  after  the  date  and  execu- 
tion of  the  award.  And  under  the  Commons  Inclosure  Act  (c),  a 
similar  prohibition  prevents  valuers  from  purchasing  land  until  after 
seven  years  from  the  confirmation  of  the  award.  And  where  trustees 
for  sale  in  proceedings  under  sections  8  and  9  of  the  Lands  Clauses 
Act,  1845,  appoint  one  of  themselves  as  surveyor  for  the  purposes  of 
valuation,  the  sale  will  be  invalid,  inasmuch  as  the  valuers  are  placed 
in  that  position  for  the  purpose  of  being  a  check  on  the  persons  to 
whom  the  power  is  intrusted,  and  it  would  be  contrary  to  any  prin- 
ciple of  right  that  one  of  those  persons   should  exercise  the  power  by 

himself  (d). 

Position  of  Confidence.— Although  there  be  no  particular  rela- 
tion between  the  parties  such  as  that   of  trustee  and  cestui  que 
trust,    principal    and    agent,    solicitor    and    client,    if    there    exist 
a   confidence   between   them,  of  such   a   character   as   enables  the 
person  in  whom  confidence  or  trust  is  reposed  to  exert  influence 
over   the    person     trusting    him,    the    Court    will    not    allow    any 
transaction    between    the    parties  to    stand    unless    there    has   been 
the   fullest   and   fairest   explanation    and   communication    of  every 
particular  resting  in  the  breast  of  the  one  who  seeks  to  establish  a 
contract  with  the  person  so  trusting  him  :  Tate  v.  Williamson  (e),  in 
which   case   Tate,  a  young  man  aged   twenty-three,   entitled  to   a 
moiety  of  a  freehold  estate,  the  entirety  of  which    brought  in  about 
440£.  a  year,  being  pressed  for  payment  of  his  college  debts,  amount- 
ing to  about  1.000Z.,  and  being  estranged  from  his  father,  wrote  to  bis 
o-reat  uncle  for  advice  and  assistance  as  to  the  payment  of  the  debts. 
The  uncle  deputed  the  defendant,  his  nephew,  to  see  Tate  on  the 
subject.      The    defendant  met  Tate,   by  appointment,  and  at  this 
interview  Tate  refused  to  allow  any  attempt  to  compromise  the  debts, 
and  said  he   would   sell  his  moiety  of    the  estate,  upon   which  the 
defendant  offered  him  7,000^.  for  it,  payable  by  instalments.     Tate, 

(a)  See  Simpson,  Infants  (1890),  p.  (d)  Peters  v.  Lewes  and  East  Grin- 

35g/  stead  Railway  Co.,  18  C.  D.  429. 


(b)  41  Geo.  3,  c.  109,  s.  2.  (e)  2  Ch.  55. 

(c)  8  &  9  Vict.  c.  118,  s.  219. 
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next  day,  accepted  the  offer.  Before  an  agreement  had  been  signed, 
the  defendant  obtained  a  valuation  by  a  surveyor,  estimating  the 
value  of  the  mines  under  the  entirety  at  2O,0O()£.  The  sale  was 
completed  without  this  valuation  having  ever  been  communicated  to 
Tate.  Tate's  heir  filed  a  bill  to  impeach  the  sale,  and  it  was  held 
that  the  defendant  had  stood  in  a  fiduciary  relation  to  Tate,  that 
made  it  his  duty  to  communicate  to  him  all  material  information 
which  he  acquired  affecting  the  value  of  the  property ;  and  that,  as 
he  had  not  communicated  the  valuation  to  Tate,  the  transaction 
must  be  set  aside  (a).  This  class  of  cases  touches  nearly  upon  the 
principle  of  those  in  which  gifts  or  contracts  made  in  favour  of 
persons  standing  in  certain  relations  to  the  donor  are  impeached  upon 
the  ground  of  undue  influence  (b). 

There  is  not  much  authority  upon  the  question,  how  far  relatives 
of  a  trustee  can  deal  with  him  in  respect  of  the  trust  property.  In 
Ferraby  v.  Hobson  (c),  a  lease  to  a  sister  of  one  of  two  trustees  was 
held  good,  where  the  facts  which  appeared  in  evidence  completely 
removed  all  suspicion.  Cottenham,  C,  however,  in  his  judgment, 
said,  "  that  trustees  expose  themselves  to  great  peril  in  allowing  their 
own  relatives  to  intervene  in  any  matter  connected  with  the  execu- 
tion of  the  trust ;  for  the  suspicion  which  that  circumstance  is 
calculated  to  excite,  where  there  is  any  other  fact  to  confirm  it,  is 
one  which  it  would  require  a  very  strong  case  to  remove  "  (d). 

Where  no  fiduciary  relation  exists  between  the  parties,  in  the 
absence  of  fraud,  mere  inadequacy  of  consideration,  although  the 
vendor  may  have  no  professional  adviser,  will  not  be  a  sufficient 
reason  for  setting  aside  a  sale  (e)  ;  but  inadequacy  of  price,  the  want 
of  due  protection  and  advice,  precipitation  in  concluding  and  carrying 
out  the  bargain,  especially  when  the  vendor  is  poor  and  illiterate, 
may  be  held  to  be  sufficient  evidence  of  fraud  on  the  part  of  the 
purchaser,  so  as  to  enable  the  vendor  or  his  heir  to  set  aside  the 
sale  (/). 

(a)  See  also  Hobday  v.   Peters,  28       &  G.  424;  8  H.  L.  Cas.  481. 

B.  349;  Plowright  v.  Lambert,  52  L.  T.  (/)    Longmate   v.    Ledger,    2    Gif. 

652;  Seton,  (1893)  p.  1930.  157;  Clark  v.  Malpas,  31  B.  80,  4  De 

(b)  See  Huguenin  v.  Baseley,  Vol.  I.  G.  J.   &  F.   401 ;  Douglas  v.  Culver - 

(c)  2  Ph.  255,  261.  well,  10  W.  E.   189  ;  Baker  v.   Monk, 

(d)  See  Coles  v.  Trecothick,  9  V.  33  B.  419,  4  De  G.  J.  &  S.  388  ; 
234  ;  Exp.  Skinner,  2  Mer.  453,  457.  Prees  v.  Coke,  6  Ch.  645. 

(e)  Harrison  v.  Guest,  6  De  G.  M. 
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4.  Nature  of  Relief  granted  by  Courts  of  Equity. 

Where  a  person  in  a  fiduciary  position  has  made  a  purchase  which 
is  improper,  according  to  the  rules  before  laid  down,  any  of  the 
cestuis  que  trust  (under  which  term  are  comprehended  the  persons 
entitled  to  the  property  before  the  sale,  or  their  representatives),  if 
they  wish  it,  can  insist  upon  a  reconveyance  of  the  property  from  the 
trustee  who  purchased,  if  it  remains  in  his  hands  unsold  (a) ;  or  from 
a  person  who  has  purchased  from  him,  with  notice  (6). 

But  the  reconveyance  will  only  be  decreed  upon  the  terms  of" 
their  repaying  the  purchase-money,  with  interest  at  4Z.  per  cent., 
and  all  sums  which  may  have  been  expended  in  repairs  and  im- 
provements of  a  permanent  and  lasting  nature,  and  also  such  as  have 
a  tendency  to  bring  the  estate  to  a  better  sale.  On  the  other  hand, 
there  must  be  an  allowance  for  acts  that  deteriorate  the  value  of  the 
estate,  and  the  trustee  must  account  for  all  rents  received  by  him, 
and  for  all  profits,  such  as  money  arising  from  the  sale  of  timber ; 
and  he  must  also  pay  an  occupation  rent  for  such  part  of  the  estate 
as  may  have  been  in  his  actual  possession  (c).  In  estimating  im- 
provements, old  buildings,  if  incapable  of  repair,  should  be  valued  as 
old  materials,  but  otherwise  as  buildings  standing  (d). 

Although  the  purchaser  has  paid  the  purchase- money  into  Court, 
and  it  has  been  invested  in  the  funds,  he  will  not  be  entitled  to  any 
benefit  from  any  advance  in  the  funds,  but  to  his  purchase-money 
and  interest  only  ;  for,  if  the  stock  had  fallen,  instead  of  advancing, 
he  could  not  have  been  compelled  to  take  it  (e). 

It  seems  that  where  a  reconveyance  by  the  purchaser  is  directed, 
it  must,  unless  a  lien  be  given  to  him  for  the  balance  on  taking  the 
accounts,  be  made  at  once  before  the  accounts  are  taken  (/),  and  a 

(a)  Hardwicke  v.  Vernon,  4  V.  Ex  p.  Bennett,  10  V.  400,  401  ;  Bobin- 
411,  4  E.  E.  244;  Eandall  v.  Erring-  son  v.  Eidley,  6Madd.  2;  Exp.  James, 
ton,  10  V.  423;  Hamilton  v.  Wright,  8  V.  351,  7  E.  E.  56;  Exp.  Lacey,  6 
9  CI.  &  Fin.  123 ;  Aberdeen  T.  C.  v.  V.  630,  6  E.  E.  9  ;  Watson  v.  Toone, 
Aberdeen  University,  2  App.  Cas.  544.  6  Madd.   153;  York  Buildings  Co.  v. 

(b)  A.-Gr.  v.  Dudley,  Coop.  146;  Mackenzie,  8  Bro.  P.  C.  42,  Toml. 
Dunbar  v.  Tredennick,  2  Ball  &  B.  ed.  ;  Mill  v.  Hill,  3  H.  L.  Cas.  869 ; 
304  ;  Pearson  v.  Benson,  28  B.  598.  and  see  Popham  v.  Exbam,  10  Is.  Cb. 

(c)  Hall   v.  Hallet,    1  Cox,  134,   1  E.  440,  Seton,  (1893)  pp.  1929,  1930. 
E.  E.  3,  commented  upon  in  Nantyglo  (d)  Eobinson  v.  Eidley,  6  Madd.  2. 
&  Blaina,  &c,  Co.  v.  Grave,  12  C.  D.,  (e)  Exp.  James,  8  V.  351,  7  E.  E. 
pp.  747—748  ;  Ex  p.  Hugbes,  6  V .  624,  56. 

625,    6    E.    E.,    p.    8;    Campbell    v.  (/)  Trevelyan  v.  Charter,  9  B.  140. 

WTalker,  5  V.  682,  5  E.  E.,  p.   137  ; 
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solicitor,  a  sale  to  whom  from  his  clients  was  set  aside,  has  been 
compelled  to  produce  the  title-deeds  before  payment  (a).  In  York 
Buildings  Co.  v.  Mackenzie  (b),  the  reconveyance  was  ordered, 
without  prejudice  to  the  titles  and  interests  of  the  lessees  and  others 
who  might  have  contracted  with  the  defendant  bondjide,  and  before 
the  commencement  of  the  suit — words  which  would,  it  seems,  be 
sufficient  to  exclude  lessees  and  others  who  had  taken  until  notice 
of  the  equity  which  the  plaintiffs  had  against  the  defendant, 
although,  as  they  were  not  parties  to  the  suit,  it  would  have  been 
necessary  to  have  taken  proceedings  against  them,  alleging  and 
proving  notice,  in  order  to  set  aside  the  leases  granted  to  them  by 
the  defendant  (c). 

If  the  cestui  que  trust  does  not  wish  for  a  reconveyance  of  the 
property,  an  order  will  be  made,  that  the  expense  of  repairs  and 
improvements  not  only  substantial  and  lasting,  but  such  as  have  a 
tendency  to  bring  the  estate  to  a  better  sale,  after  making  an  allow- 
ance for  acts  that  deteriorate  the  value  of  the  estate,  shall  be  added 
to  the  purchase-money,  and  that  the  estate  shall  be  put  up  at  the 
accumulated  sum  ;  if  any  one  makes  an  advance  upon  that  sum, 
the  trustee  shall  not  have  the  estate ;  if  no  one  does,  he  will  be  held 
to  his  purchase  (d),  but  where  the  trustee  has  bought  the  estate  in 
one  lot,  and  the  cestuis  que  trust  are  desirous  of  having  it  sold  in 
several  lots,  the  cestuis  que  trust  must  first  repay  him  all  the  money 
he  has  advanced,  with  interest,  he  accounting  for  the  rents  received 
by  him,  or  paying  an  occupation  rent,  if  he  actually  occupied  the 
estate  (e). 

Where  the  trustee  has  resold  the  estate,  the  cestui  que  trust  can, 
as  in  the  principal  case,  make  him  account  for  what  he  has  received 
over  and  above  the  purchase-money  he  himself  paid,  with  interest 
at  4?.  per  cent.  (/)  ;  and  no  allowance  will  be  made  to  him  for  any 
loss  he  has  incurred  in  the  investment  of  what  he  received  (g). 

With  regard  to   the   remedy   which  a   principal    has  against  an 

(«)  Shallcross     v.    Weaver,    12     B.  ney  v.  Biddulph,  13  W.  R.  576;  Ten- 

-*2-  nant  v.  Trenchard,  4  Ch.  546. 

(b)  8  Bro.  P.  C.  42.  (e)  Ex  p.  James,  8  Y.  351,  7  R.  R. 

(c)  See  3  Sugd.  V.  &  P.  243,   10th  56. 

ed-  (/)   Ex  p.  Reynolds,  5   V.  707,   5 

{d)    Ex   p.  Reynolds,  5  V.    707,   5  R,    R.   143;    Hail  v.  Hallett,   1  Cox, 

R.  R.  143;  Exp.  Hughes,  6  R.  R.  8;  134,   1   R.  R.  3,   commented  upon  in 

Exp.  Lacey;  Lister  v.  L.,  0  V.  617,  Nantyglo  &  Blaina,  &c,  Co.  v.  Grave, 

7  R.  R.  56 ;  Ex  p.  Bennett,  10  V.  281 ;  12  C.  D.,  p.  747. 

Exp.  Hewitt,  2  Mont.   &  Ayr.  477;  (g)    Armstrong  v.  A.,  7   L.    R.    Ir. 

Robinson  v.  Ridley,  6  Madd.  2 ;  Step-  207. 


PURCHASES,    ETC.    BY    TRUSTEE    FOR    SALE,    ETC.  759 

Fox  v.  Mackreth-Pitt  v.  Mackreth. 
agent  employed  to  purchase  property  for  him  .here  the  agent  -Ik 
to  his  principal  property  of  his  own  acquired  6,/bre  * ag^cy 
mM,  concealing  the  fact  that  it  is  Ins  own,  ,t  is  clear  hat ^  the 
principal  may  rescind  the  contract  (a).  But  if  rescission  has  become 
L  ossihle  the  principal  is  not  entitled  to  call  on  tire  agen  t 
account  for  the  profit  which  he  has  made  by  the  sale  (b) _B«t  *  he 
property  was  bought  at  or  after  a  fiduciary  relation  was  established  he 
ZL  \uc  trustify  rescind,  or  take  the  benefit  of  the  bargain  (« ) 

The  costs  of  the  action,  if  in  the  Chancery  Division,  are  n  the 
discretion  of  the  Court  (d).  The  general  rule  acted  upor ,  is ;  hat  if 
the  action  succeeds  the  trustee  pays  the  cost  of  it  («) ;  but  this  rule 
y  Id  special  circumstances  (/),  and  where  there  has  been  grea 
delay  on  the  part  of  the  plaintiff,  although  he  succeed  he  may  be 
^52 1  in«L  (a);  and  if  he  fail  the  trustee  may,  nevertheless, 
be  refused  costs  (h). 

5.  Acquiescence  and  Confirmation. 
Acquiescence  (see  also  p.  685,  ante).-A  cestui  que  W* 
wishes  to  set  aside  a  purchase  by  a  trustee  must  apply  m  bin  a 
r^naUe  period  (i),  which  is  in  general  less  than  the  toe ^ >wed 
by  the  Statute  of  Limitations  (*).  But  there  is  no  special  limit  as  o 
ladies:  it  depends  upon  the  circumstances  of  each  **£*"& 
and  is  a  circumstance  which,  with  other  circumstances,  is  to  be  taken 
into  account  (m).  In  Baker  v.  Peck  (»),  a  sale  was  set  aside  afte,  43 
years  had  elapsed  (o). 

(„)   Be  Cape  Breton  Co.,  26  C.  D.  v.  Lum,  14  W.  B.  788. 

22      McPherson  ,.  Watt,  3  App.  Cas.  (/)  Baker  ».  Carta  1  Y.  *0. 250 , 

3,2    Rothschild  ..  Brookman,  5  Bfi.  Downes  v    Grazebmok,  3  Mer.^209 , 

(N   8  )  165  explained  by  Cotton,  L.J.,  Clanncarde  v.  Hemmg,  30  B.  175. 

LN-Xi  Mining  Co.  «.  Brookes  «  ^^G.^C    201 ; 

Blocfey  4  Q  B  D    p.  680.  539 ;   Clanncarde  »    Hennng,  supra, 

Brookes,  35  C.  D.  400,  C.  A.  682,  5  B.  E.  135. 

M    Sydney    &c,  Co.   v.    Bird,  33  *)  Morse  ».  Royal,  12  V.  374. 

C  D    85    C' A. ;  Bentinck  ..  Fenn,  (0  Gresley  ..  Mousley,  4  De  G.  & 

U    App.'  Cas.  652 ;    Buckley  (1891),  J.,  p.  9^  ^^  ^  201. 

°  «  E.  S.  C,  O.  65  r.  1.  W  »*•  *  *» 0,ghea>  2 

M  TOicbcote  * ■    I"*™*    ST.  >)  And  see  1,      M                      6 

740  •  Sanderson  v.  Walker,  13  V-  601 ,  Jo.  &,   jjai.  *^ , 

Crowe  v.  Ballard,  1  E.  E.  122 ;  Dyson  Madd.  153. 
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.  Yet  mere  lapse  of  time  for  a  long  period,  which  will  of  itself  be 
evidence  of  acquiescence  or  waiver,  in  an  improper  transaction,  may- 
disable  a  person  from  coming  to  set  it  aside  (a).  For  long  acquies- 
cence under  a  sale  to  a  trustee  ought  to  be  taken  as  evidence,  that 
as  between  the  trustee  and  cestui  que  I  rust  the  relation  had  been 
abandoned  in  the  transaction ;  and  that  in  all  other  respects  it  was 
fail-  (o). 

Where  there  are  other  circumstances,  showing  acquiescence  beyond 
the  mere  lapse  of  time,  a  delay  for  a  shorter  period  will  be  a  bar  to 
relief  (c). 

As  to  the  Statutes  of  Limitation  being  a  bar  to  relief  against  a 
trustee,  see  Judicature  Act,  1878,  s.  25,  s.s.  2,  and  Trustee  Act,  1888, 
s.  8  (d). 

But  "  to  fix  acquiescence  upon  a  party,  it  should  unequivocally 
appear  that  he  kneiv  the  fact  upon  which  the  supposed  acquiescence 
is  founded,  and  to  which  it  refers"  (e).  And  in  Re  Postlethwaite  (/), 
where  there  was  no  knowledge  and  therefore  no  acquiescence,  it 
seems  clear  that  if  the  facts  alleged  had  been  proved  the  sale  would 
have  been  set  aside,  although  more  than  30  years  had  elapsed  (7). 
But  there  may  be  cases  in  which,  from  the  great  lapse  of  time,  the 
knowledge  of  such  facts  ought  to  be  presumed  (h).  And  the  pre- 
sumption of  law  that  a  particular  transaction  was  done  legally  and 
honestly  does  acquire  weight  by  lapse  of  time  (i). 

The   distress   of  the   cestui   que    trust    may    be   an   excuse    for 

(a)  Morse  v.  Eoyal,  12  Y.  355  ;  J.  1  ;  Baker  v.  Bradley,  7  De  G.  M.  & 
Price  v.  Byrne,  cited  with  approbation      G.  597. 

by   Alvanley,  M.B.,   in    Campbell    v.  (d)  Annual  Practice  (1897),  p.  32. 

Walker,  5  Y.  631,  5  B.  B.  138 ;  Smith  (e)  Per  Grant,  M.B.,  in  Bandall  v. 

v.  Clay,  3  Bro.  Ch.  639;  referred  to  by  Errington,   10  V.  428 ;  and  see  judg- 

Turner,  L.J.,  in  Gresley  v.  Mousley,  ment  of  Turner,  L.J.,  in  Life  Associa- 

4  De  G.    &  J.,  p.  95  ;    Champion  v.  tion  of  Scotland  v.  Siddal,  3  De  G.  F. 

Bigby,  1  Buss.  &  M.  539;  Eoberts  v.  &  J.,  p.  74;  and  Charmer  v.  Bradley, 

TunstaU,  4  Ha.  257  ;  Beaden  v.  King,  1J.  &  W.  51 ;  Trevelyan  v.  Charter, 

9  Ha.  499,  532  ;  Baker  v.  Bead,  18  B.  11  CI.  &  Fin.  714  ;  Savery  v.  King,  5 

398;    Clanricarde   v.  Heming,    30  B.  H.  L.  Cas.  624,   667;  DeBussche  v. 

175;    Wentworth   v.    Lloyd,    10  Jur.  Alt,  8  C.  D.  286;  Smethurstr.  Hastings, 

(N.  S.)  961;  King  v.  Anderson,  8  Ir.  30  C.  D.,  p.  497. 

B.  Eq.  625  ;  Be  M'Kenna,   13  Ir.  Ch.  (/)  37  "W.  B.  200. 

E-  239-  (g)  See  judgment  of  Lindley,  L.J., 

(b)  Per  Eldon,  C.  in  Parkes  v.  Whito,      p.  202. 

11  Y.  226;  and  see  Life  Association  of  (A)  Life  Association  of  Scotland  v, 

Scotland  v.  Siddal,  3  De  G.  F.  &  J.,  p.  Siddal,  supra;    and  see  and  consider 

72-  Knight  v.  Majoribanks,  2  Mac.  &  G.  10. 

(c)  "Wright  v.  Yanderplank,  2  Kay  &  (1)  Re  Postlethwaite,  supra. 
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laches  (a),  and  the  poverty  of  the  vendor,  added  to  other  circum- 
stances, is  a  material  ingredient  in  such  cases  (b),  and  see  as  to 
the  operation  of  lapse  of  time  in  cases  of  this  description,  the  judg- 
ment of  Turner,  L.J.,  in  Gresley  v.  Mousley(c);  see  also  the 
circumstances  which  were  held  to  be  a  sufficient  answer  to  laches  and 
acquiescence  in  Bening field  v.  Baxter  (d) ;  but  it  has  been  held  that 
the  imputation  of  laches  does  not  in  an  equal  degree  apply  to  a  body 
of  creditors,  to  whom  relief  will  be  granted  when  it  would  be 
refused  to  an  individual  (e).  But  even  creditors  have  been  refused 
relief  when  their  laches  have  been  gross;  as,  for  instance,  where  they 
acquiesced  in  a  sale  for  thirty-three  years  (/). 

And  in  considering  lapse  of  time  it  only  commences  to  run  from 
the  discovery  of  the  circumstances  giving  the  title  to  relief  (g)  ; 
and  against  a  person  under  disability  from  the  time  they  become 
sui  juris  (h).  Nor  will  time  in  general  run  against  a  party  so  long 
as  his  interest  is  contingent  or  reversionary  (i),  or  dependent  on  the 
will  of  the  trustee  making  the  purchase  (k),  but  the  fact  of  the  interest 
being  reversionary  does  not  prevent  the  party  interested  assenting  to 
a  breach  of  trust  (I). 

And  where  fraud  has  been  established  against  a  party,  it  is  lor 
him,  if  he  alleges  laches  in  the  other  party,  to  show  when  the  latter 
acquired  a  knowledge  of  the  truth,  and  prove  that  he  knowingly 
forebore  to  assert  his  right  (m). 

Although  acquiescence  in  an  improper  sale  may  have  the  effect  ol 
not  enabling  a  party  to  set  it  aside,  it  nevertheless  will  not  be 
sufficient  to  induce  a  Court  of  equity  to  exercise  its  discretionary 

(a)  Gregory  ..  G.,  Coop.  201.  (*)  Campbell  ..  Walker    5  V.  678, 

(b)  Eoberts  v.  Turnstall,  4  Ha.,  p.  682,  5  E.  E.  135 ;  Eandall  *  Erring- 
267  •  Eoche  v.  O'Brien,  1  Ball  &  B.      ton,  10  V.  427  ;  Morse  v.  Eoyal,  12  V. 


373. 


(c)  4  De  G.  &  J.,  p.  95 ;  Life  Asso-  (t)  Gowland  v.  De  Faria,  17  V.  20  ; 

elation  of  Scotland  v.  Siddal,  3  De  G.  Bennett  ..  Colley,  5  Si.  191 ;  Leeds  .. 

p   &  j   58  Amherst,  2  Pk.  117  ;  Browne  v.  Cross, 

\d)  12  App.  Cas.,  p.  173,  approved,  14  B.  105 ;  Hope  *  Liddell  21  B.  183  ; 

\  '  Life  Association  of  Scotland  v.  Siddal, 


181. 


P'  (e)  See  case  in  tke  Exchequer,  cited  3  De  G.  F.  &  J.  58 ;  Bowen  v.  Evans, 

6  V    632  •  Wkickcote  v.  Lawrence,   3  1  Jo.  &  Lat.  178. 

V.  740;  York  Buildings  Co.  v.  Mac-  (*)    Eoberts    v.    Tunstall,     4     Ha. 

kenzie,'8  Bro.  P.  C.  42,  Toml.  ed.  257. 

f  n  Hercy  v.  Dinwoody,  2  V.  jun.  (0   Life  Association  of  Scotland  v. 

8hW;  Siddal,  3  De  G.  F.  &  J.  58. 

'\(J)  Trevelyan  v.  Ckarter,  11   CI.   &  (m)    The  Lindsay  Petroleum  Co.  v. 

Fin.  714;  Clanricarde  v.  Heming,  30  Hind,  5  L.  E.  P.  C.  221. 
B.  175  ;  Vane  v.  V.,  8  Ch.  383. 
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power  of  compelling  specific  performance  of  the  agreement  to 
sell  (a). 

Confirmation. — A  cestui  que  trust,  if  sui  juris  (b),  may  confirm  an 
invalid  sale,  so  that  he  cannot  afterwards  set  it  aside  (c).  And  a 
feme  covert  as  to  property  to  which  she  is  entitled  to  her  separate 
use,  or  as  her  separate  property  under  the  Married  Women's  Pro- 
perty Act,  1882,  ss.  2  and  5,  if  without  any  fetter  upon  anticipation, 
has  the  same  power  as  a  feme  sole  (d)  ;  and  as  to  real  property  not 
so  settled,  she  can  by  deed  executed  under  the  Fines  and  Recoveries 
Act  (e)  confirm  such  sale. 

But  in  order  to  constitute  a  valid  confirmation,  there  mustbe  a  solemn 
and  deliberate  act(/),  done  with  full  knowledge  of  all  material  facts, 
and  the  confirming  party  must  be  aware  that  the  act  he  is  doing 
will  have  the  effect  of  confirming  an  impeachable  transaction  (</). 

Nor  will  the  act  of  confirmation  be  valid,  if  it  be  done  in  distress 
and  difficulties,  under  the  force,  pressure,  and  influence  of  the  former 
transaction  (h)  ;  and  it  must  be  an  act  separate  and  distinct  from 
the  impeachable  transaction,  and  not,  as  in  the  principal  case,  a  con- 
veyance executed  in  consequence  of  a  contract  or  covenant  connected 
with  it  (i). 

A  confirmation  of  an  invalid  sale,  by  the  majority  of  the  creditors 
of  a  bankrupt,  will  not  be  binding  upon  the  minority  :  in  order  to  be 
binding  all  must  join  therein  (k). 

(a)  Salmon  v.  Cutts,  Cutts  v.  Sal-  22  B.  547  ;  Lloyd  v.  Attwood,  3  De  G. 
mon,  4  De  G.  &  Sm.  125.  &  J.  650  ;  and  see  Lyddon  v.  Moss,  4 

(b)  Campbell  v.  Walker,  5  V.  678,  De  G.  &  J.  104  ;  Kempson  v.  Ashbee, 
682.  10  Cb.,  p.  20. 

(c)  Morse  v.  Palmer,  12  V.  353;  (/;)  Crowe  v.  Ballard,  3  Bro.  Ch. 
Bocbe  v.  O'Brien,  1  Ball  &  B.  353;  139;  Wood  v.  Downes,  13  V.  12S; 
Dover  v.  Buck,  5  Gif .  57.  Bocbe  v.  O'Brien,   1  Ball  &  B.   330  ; 

(d)  Hulmet).  Tenant,  Vol.  I.,  p.  654.  Roberts  v.  Tunstall,   4   Ha.  257;  and 

(e)  3  &  4  Will.  4,  c.  74.  cf.  Beningfield  v.  Baxter,  12  App.  Cas. 
(/)  Morse  v.  Royal,  12  V.  373.  pp.  173,  181. 

(g)    Cbesterfield   v.    Janssen,    2   V.  (i)  Morse    v.    Royal,     12    Y.    370; 

146;  Murray  v.   Palmer,  2  Scb.  &  L.  Wood    v.    Downes,    18  V.   124,    128; 

486 ;  Dunbar  v.  Tredennick,  2  Ball  &  Rocbe  v.  O'Brien,  1  Ball  &  B.  338. 

B.  317;  Malony  v.  L'Estrange,  1  Beat.  (k)   See  Ex  p.  Lacey,   6  V.  628,  6 

413;  Adams  v.   Clifton,  1  Russ.   297;  R.  R.  9;  Colebrooke's  case,  cited  Exp. 

Cockerell  v.  Cbolmeley,  1  Russ.  &  M.  Hugbes,  6  V.  622,  6  R.  R.,  p.  6;  over- 

425 ;  Cbalmer  v.  Bradley,  1  J.   &  W.  ruling  Wbelpdale  v.  Cookson,  cited  in 

51  ;  De  Montmorency  v.  Devereux,  7  Campbell  v.  Walker,  5  V.  682,  5  R.  R., 

CI.   &  Fin.    188;  Salmon  v.   Cutts,  4  p.   140;  Ex  p.  Tbwaites,   1   M.   &  A. 

De  G.  &  Sm.  129  ;  Stump  v.  Gaby,  2  323 ;  Tommey  v.  Wbite,  3  H.  L.  Cas. 

De  G.  M.  &  G.  623  ;  Waters  v.  Tborn,  49. 
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Executed  and  Executory  Trusts. 

A.  devises  real  estate  to  his  sister  B.  and  C,  and  their  heirs  and 
assigns,  upon  trust,  until  his  grand-daughter  D.  should  marry  or 
die,  to  receive  the  profits,  and  thereout  to  pay  her  £100  a  year  for 
her  maintenance  ;  the  residue  to  pay  debts  and  legacies  ;  and  after 
payment  thereof,  in  trust  for  the  said  D.  ;  and  upon  further  trust, 
that,  if  she  lived  to  marry  a  Protestant  of  the  Church  of  England, 
and  at  the  time  of  such  marriage  be  at  the  age  of  twenty-one  or 
upwards,  or,  if  under  that  age,  such  marriage  be  with  the  consent 
of  the  said  B.,  then  to  convey  the  said  estate,  with  all  convenient 
speed  after  such  marriage,  to  the  use  of  the  said  D.  for  life,  without 
impeachment  of  waste,  voluntary  waste  in  houses  excepted ;  remainder 
to  her  husband  for  life  ;  remainder  to  the  issue  of  her  body ;  with 
remainders  over: — Held,  that  though  D.  would  have  taken  an 
estate  tail  had  it  been  the  case  of  an  immediate  devise,  yet  that  the 
trust  being  executory,  was  to  be  executed  in  a  jnore  careful  and 
more  accurate  manner;  and  that  a  conveyance  to  D.  for  life, 
remainder  to  her  husband  for  life,  with  remainder  to  their  first  and 
every  other  son,  with  remainder  to  the  daughters,  would  best  serve 
the  testator's  intent. 

Sir  Thomas  Pershall  devises  all  his  real  estate  to  his  sister, 
Anne  Pershall,  and  Robert  Bosville,  and  their  heirs  and  assigns, 
upon  trust  till  his  grand-daughter,  Arabella  Pershall,  marry  or  die, 
to  receive  the  rents  and  profits  thereof,  and  out  of  it  to  pay  her 
1001.  a  year  for  her  maintenance;  and,  as  to  the  residue,  to  pay  his 
debts  and  legacies ;  and,  after  the  payment  thereof,  then  in  trust  for 
his  said  grand-daughter  ;  and,  upon  further  trust,  that  if  she  lived 
to  marry  a  Protestant  of  the  Church  of  England,  and  at  the  time  of 
such  marriage  be  of  the  age  of  twenty-one  or  upwards,  or  if  under 
the  age  of  twenty-one,  and  such  marriage  be  with  the  consent 
of  her  aunt  the  said  Anne  Pershall,  then  to  convey  the  said  estate 
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with  all  convenient  speed  after  such  marriage,  to  the  use  of  the  said 
Arabella  for  her  life,  ivithout  impeachment  of  waste,  volv/atary 
waste  in  houses  excepted ;  remainder,  after  her  death,  to  her  hus- 
band for  life  ;  remainder  to  the  issue  of  her  body ;  with  several 
remainders  over ;  and,  upon  further  trust,  that  if  the  said  Arabella 
Pershall  die  unmarried,  then  to  the  use  of  the  said  Anne  Pershall  for 
life ;  remainder  to  the  son  of  his  other  grand-daughter,  Frances 
Ireland,  in  tail ;  remainder  to  Mr.  Bosville,  the  defendant,  for  life ; 
remainder  to  his  first  and  other  sons  ;  remainder  to  the  testator's 
right  heirs  ;  and,  upon  further  trust,  if  his  grand-daughter  marry  not 
according  to  the  directions  of  his  will,  then,  upon  such  marriage,  to 
convey  the  said  estate  to  trustees  ;  as  to  one  moiety  thereof,  to  the 
use  of  the  said  Arabella  for  life;  remainder  to  trustees  to  preserve 
contingent  remainders  ;  remainder  to  her  first  and  every  other  son, 
being  a  Protestant;  with  several  remainders  over;  and  as  to  the 
other  moiety,  to  his  daughter  Ireland's  son,  in  like  manner. 

Sir  Thomas  Pershall  died  in  the  year  1722,  and  Mrs.  Arabella 
Pershall  in  1723  attained  her  full  age  ;  and  upon  a  treaty  of 
marriage  in  1729,  she  applies  to  the  trustees  for  a  conveyance 
of  the  estate  to  herself  for  life ;  remainder  to  her  intended 
husband  for  life  ;  remainder  to  the  issue  of  her  body  ;  and 
such  conveyance  was  executed  by  one  of  the  trustees.  But  Mr. 
Bosville,  the  other  trustee,  who  was  also  a  remainderman,  refused  to 
convey.  However,  she  having  by  this  conveyance  a  legal  estate  tail 
in  one  moiety,  and  an  equitable  estate  tail  in  the  other  moiety, 
suffered  a  recovery  to  the  use  of  herself  in  fee,  and  in  1730  married 
the  plaintiff,  the  Lord  Glenorchy,  who  made  a  considerable  settle- 
ment upon  her  ;  and  as  to  her  own  estate,  she  covenanted  to  settle 
it  upon  the  Lord  Glenorchy  and  herself  for  life  ;  remainder  to  the 
first  and  every  other  son  of  the  marriage,  in  tail  male  ;  and,  upon 
failure  of  such  issue,  to  the  survivor  of  the  said  husband  and  wife, 
in  fee. 

The  bill  was,  to  have  a  conveyance  of  the  moiety  of  the  said 
trust  estate  from  Mr.  Bosville  to  such  uses  as  are  limited  in  the 
said  covenant ;  and  the  principal  question  was,  whether,  under  the 
said  will,  the  Lady  Glenorchy  was  tenant  for  life  or  in  tail  ?  upon 
which  two  other  questions  arose,  viz.,  first,  whether  the  words  in  the 
will,  in  an  immediate  devise  of  a  legal  estate,  would  have  carried 
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an  estate  tail?  secondly,  if  so,  whether  the  Court  will  make  any 
difference  between  a  legal  title  and  a  trust  estate  executory? 

The  case  was  first  argued  before  King,  C,  who  said  that  upon  the 
first  question  he  should  make  no  difficulty  oi  determining  it  an 
sttelan  Id  this  been  an  immediate  devise  ;  but  that  when  you 
appt  to  this  Court  for  the  carrying  a  trust  estate  into  execution 
the  doubt  is,  whether  it  should  not  vary  from  the  rules  of  law  to 
follw  the  testator's  intent;  which  would  also  bring  on  another 
question,- What  is  the  testator's  intent  in  the  present  case  ? 

The  case  came  on  for  final  argument  and  decision  before  Talbot  C. 
who  had  taken  time  to  advise  and  to  have  the  opinion  of  the  Judges 
upon  it. 

Argument  for  the  Plaintiffs.-The  Lady  Glenorchys  marrying  a 
Protestant  of  the  Church  of  England  at  or  after  the  age  of  twenty- 
one  or  if  under  that  age,  marrying  such  an  one  with  her  aunts,  or 
in  case  she  was  dead,  with  the  other  trustees'  consent,  was  a  condi- 
tion" precedent ;  which,  when  performed,  would  give  her  an  estate 
tail      This  intent  appeared  from  the  different  penning  of  the  several 
clauses  in  this  will;  for  it  provides,  in  case  she  shonld  not  marry 
such  a  person  as  is  before  described,  that  she  should  have  hut  a 
moiety  for  life,  and  trustees  are  appointed  to  preserve  contingent 
remainders;  none  of  which  are  enjoined  in  case  she  should  marry 
a  Protestant  of  the  Church  of  England;  which  shows  a  difference 
was  intended  in   case  of  performance  and  non-performance  of  the 
condition.     Then  considering  it  as  a  legal  devise,  no  doubt  but  that 
a  decise  to  one  and  the  issue  of  his  body  will  make  an  estate  tail ; 
and  so  it  was  held  in  the  case  of  King  v.  MeUmg  (a),  notwith- 
standing  the  proviso   there,  empowering  the   devisee  to  make  a 
jointure';  so  if  in  this  case  the  land  itself  had  been  devised  to  the 
Lady  Glenorehy,  it  would  have  made  an  entail  at  law ;  and  there 
is  no   difference   between    an    entail   of  a  legal   estate   and  of  an 

equitable  one  {b). 

(,1TT     .    91  ,    995  66;  Backhouse  v.  Wells,  1  Abr.  Eq.  C. 

S  W^s  Case',  6  Co.  16  ;    Eng  *.      184 ;    Langley  ..  Baldwin,  1  Ab,  Eo, 
Celling,  1  Vent.  214,  225  ;    Shelley's      C.  185. 
Case,  l°Co.  88  b. ;  Archer's  Case.l  Co., 
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The  exception  of  waste  is  next  to  be  considered  ;  and  had  it  not 
been  for  that,  this  would  clearly  have  passed  an  entail ;  but  this 
exception  varies  not  the  case,  for  here  the  estates  must  disjoin 
according  to  Lewis  Bowles's  Case  (a),  to  let  in  the  husband's  estate, 
which  must  intervene  between  her  estate  and  that  of  her  issue  ;  and 
the  rjower  of  committing  waste  (voluntary  waste  in  houses  excepted) 
was  given  only  to  make  her  dispunishable  of  waste  during  the  time 
she  should  be  tenant  for  life  only ;  which  she  must  be  until  her 
husband's  death,  by  reason  of  the  remainder  to  him,  but  not  at  all 
to  restrain  the  estate,  which  the  words  of  the  will  give  her,  which 
is  plainly  an  estate  tail.  The  adding  the  words,  "  without  imjieach- 
ment  of  waste,"  can  alter  nothing  ;  for  if  she  was  tenant  in  tail,  she 
had  already  in  her  that  power  which  these  words  would  give  her ; 
and  the  expressing  the  power  which  was  ahead}' in  her  could  no  more 
abridge  her  estate  (according  to  the  maxim  of  Expressio  eorum  qua 
tacite  insunt  nil  operatur)  than  the  power  of  making  the  jointure  did 
in  King  and  Melting's  Case.  In  Langley  v.  Baldwin  there  were  the 
same  words  as  here;  and  in  that  of  SJtaiv  and  Weigh,  or  Sparrow 
v.  Shaw  (b),  which  went  up  to  the  House  of  Lords,  the  prohibition 
went  not  only  to  voluntary  but  to  all  manner  of  waste,  and  yet 
there  it  was  decreed  to  be  an  estate  tail  ;  which  was  a  much 
stronger  implication  to  make  the  sister  to  be  but  tenant  for  life  than 
any  in  the  present  case.  And  in  Baile  v.  Coleman  (c),  an  estate 
tail  was  decreed  by  the  Lord  Harcourt,  notwithstanding  the  power 
of  leasing  given  to  Christopher  Baile.  Nor  can  the  other  words 
voluntary  waste  in  houses  excepted,  carry  the  implication  further 
than  the  former ;  since  this  Court  will  often  restrain  a  tenant  for  life 
without  impeachment  of  waste,  from  committing  waste,  notwith- 
standing his  power,  as  was  declared  by  the  Earl  of  Nottingham  in 
Williams  v.  Day  (d)  ;  Vane  v.  Lord  Barnard  (e).  If,  therefore, 
these  words  would  create  an  estate  tail  at  law,  the  construction  will 
be  the  same  here,  since  a  Court  of  Equity  ought  not  to  go  further 
than  the  Courts  of  law  (/).  Nor  is  there  any  argument  to  be  drawn 
from  this  being  an  executory  trust,  since  the  case  of  Baile  v.  Cole- 

(a)  11  Co.  79  b.  (e)  2  Vern.  733. 

(b)  1  Abr.  Eq.  Ca.  184.  (/)  Legatt  v.  Sewell,   2  Vern.  551 ; 

(c)  2  Vern.  670.  Baile  v.  Coleman,  2  Vern.  670 ;  Sweet- 

(d)  2  Ch.  Ca.  32.  apple  v.  Bindon,  2  Vern.  536. 
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man  was  such  ;  and  the  case  of  Leonard  v.  Earl  of  Sussex  (a)  is 
widely  different  from  ours,  for  there  was  an  express  injunction  that 
it  should  be  settled  in  such  manner  as  that  the  sons  should  never 
have  it  in  their  power  to  bar  the  issue. 

Argument  for  the  Defendant. — It  was  argued  for  the  defendant  by 
Mr.  Attorney -General,  Mr.  Verney,  and  Mr.  Fazakerley,  that  the 
Lady  Glenorchy  could  take  but  an  estate  for  life ;  and  they  took  a 
difference  between  the  present  case,  being  of  an  executory  trust,  and 
those  of  Cosen's,  and  of  Cook  v.  Cook,  which  were  legal  estates  and 
executed,  citing  Sandy's  Case  (b),  White  v.  Thornborough  (c), 
Trevor  v.  T.  (d),  Papillon  v.  Voice  (e),  and  referring  to  those  cited 
by  the  Plaintiff. 

Lord  Chancellor  Talbot.— Several  observations  have  been 
made  on  the  different  penning  of  the  several  clauses  of  this  will,  from 
which  I  think  no  inference  can  be  drawn;  the  testator  havino-  ex- 
pressed himself  variously  in  many,  if  not  in  all  of  them.  It  is  plain, 
that  by  the  first  part  of  this  will  he  intended  her  but  an  estate  for 
life  till  marriage ;  then  comes  the  clause  upon  which  the  question 
depends.  But  before  I  give  my  opinion  of  that,  I  must  observe, 
that  the  trustee  has  not  done  right ;  for  nothing  was  to  vest  till  after 
her  marrying  a  Protestant.  The  trustee  therefore  by  conveying,  and 
enabling  her  to  suffer  a  recovery  before  marriage,  which  has  been 
done  accordingly,  has  done  wrong. 

But  the  great  question  is,  what  estate  she  shall  take  ?  And  first, 
considering  it  as  a  legal  devise  executed,  it  is  plain  that  the  first 
limitation,  with  the  power  and  restriction,  carries  an  estate  for  life 
only  ;  so  likewise  of  the  remainder  to  the  husband  :  But  then  come 
the  words  "  remainder  to  the  issue  of  her  body,"  upon  which  the 
question  arises.  The  word  "issue  "  does,  ex  vi  termini,  comprehend 
all  the  issue  ;  but  sometimes  a  testator  may  not  intend  it  in  so  large 
a  sense,  as  where  there  are  children  alive,  &c.  That  it  may  be  a 
word  of  purchase  is  clear,  from  the  case  of  Backhouse  v.  Wells,  and 
of  limitation,  by  that  of  King  v.  Melting ;  but  that  it  may  be  both 

(a)  2  Yern.  526.  (d)  Eq.  Ca.  Abr.  387. 

(6)  9  Co.  127  b.  (e)  Hil.  5  Geo.  2. 

(c)  2  Yern.  702. 
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in  the  same  will  has  not  nor  can  be  proved.  The  won!  "heirs"  is 
naturally  a  word  of  limitation  ;  and  when  some  other  words  expressing 
the  testator's  intent  are  added,  it  may  be  looked  on  as  a  word  both 
of  limitation  and  purchase  in  the  same  will ;  but  should  the  word 
"  issue  "  be  looked  upon  as  both,  in  the  same  will,  what  a  confusion 
would  it  breed ;  for  the  moment  any  issue  was  born,  or  any  issue  of 
that  issue,  they  would  all  take.  The  question  then  will  be, 
whether  Sir  Thomas  Pershall  intended  the  Lady  Glenorchy's  issue 
to  take  by  descent  or  by  purchase  ?  If  by  purchase,  they  can  take 
but  for  life,  and  so  every  issue  of  that  issue  will  take  for  life  ;  which 
will  make  a  succession  ad  infinitum,  a  perpetuity  of  estates  for 
life.  This  inconvenience  was  the  reason  of  Lord  Hales  opinion  in 
King  v.  Melling,  that  the  limitation  there  created  an  estate  tail.  It 
may  be,  the  testator's  intent  is  by  this  construction  rendered  a  little 
precarious ;  but  that  is  from  the  power  of  the  law  over  men's 
estates,  and  to  prevent  confusion.  Restraint  from  waste  has  been 
annexed  to  estates  for  life,  which  have  been  afterwards  construed  to 
be  estates  tail.  I  do  not  say  that  where  an  express  estate  tail  is 
devised,  that  the  annexing  a  power  inconsistent  with  it  will  defeat 
the  estate  :  No,  the  power  shall  be  void.  But  there  the  power  is 
annexed  to  the  estate  for  life,  which  she  took  first ;  and  therefore  I 
am  rather  inclined  to  think  it  stronger  than  King  v.  Melling,  where 
there  was  no  mediate  estate,  as  there  is  here  to  the  husband  ;  there, 
there  was  an  immediate  devise,  here  a  mediate  one  ;  so  the  applying 
this  power  to  the  estate  for  life  carries  no  incongruity  with  it.  As 
the  case  of  King  v.  Melling  has  never  been  shaken,  and  that  of 
Shaiv  v.  Weigh,  or  Sparrow  v.  Shaw,  which  went  up  to  the  Hen-. 
of  Lords,  was  stronger,  I  do  not  think  that  Courts  of  equity  ought  to 
go  otherwise  than  the  Courts  of  law  ;  and  therefore  am  inclinable  to 
think  it  an  estate  tail  as  it  would  be  at  law. 

But  there  is  another  question,  viz.,  How  far  in  cases  of  trusts 
executory,  as  this  is,  the  testator's  intent  is  to  prevail  over  the 
strength  and  legal  signification  of  the  words  ?  I  repeat  it,  I  think, 
in  cases  of  trusts  executed  or  immediate  devises,  the  construction  of 
the  Courts  of  law  and  equity  ought  to  be  the  same  ;  for,  there  the 
testator  does  not  suppose  any  other  conveyance  will  be  made ;  but 
in  executory  trusts  he  leaves  somewhat  to  be  done ;  the  trusts  to  be 
executed  in  a  more  careful  and  more  accurate  manner.   The  case  of 
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Leonard  v.  The  Earl  of  Sussex,  had  it  been  by  act  executed,  would 
have  been  an  estate  tail,  and  the  restraint  had  been  void ;  but  being 
an  executory  trust,  the  Court  decreed  according  to  the  intent  as  it 
ivas  found  expressed  in  the  will,  which  must  now  govern  our  con- 
struction.     And  though  all  parties    claiming    under  this    will  are 
volunteers,  yet  are  they  entitled  to  the  aid  of  this  Court  to  direct 
their  trustees.     I  have  already  said  what  I  should  incline  to,  if  this 
was  an  immediate  devise ;  but  as  it  is  executory,  and  that  such  con- 
struction may  be  made  as  that   the  issue  may  take  without  any  of 
the  inconveniences  which  were  the  foundation  of  the  resolution  in 
King  v.  Melting's  Case,  and  that  as  the  testator's  intent  is  plain 
that  the  issue  should  take,  the  conveyance,  by  being  in  the  common 
form,  viz.,  to    the  Lady  Glenorehy  for  life,  remainder  to  her  hus- 
band the  Lord  Glenorehy  for  life,  remainder  to  their  first  and  every 
other  son,  with  a  remainder  to  the  daughters,  will  best  serve  the 
testator's  intent.      In  the  case  of  Earl  of  Stamford  v.  Sir  John 
Hobart  {a),    it    appeared    that,    for    want   of  trustees   to   preserve 
the  contingent  remainders,  all  the  uses   intended  in  the  will  and  in 
the  Act  of  Parliament  to  take  effect,  might  have  been  avoided ;  and 
therefore  the  Lord  Cowper  did,  notwithstanding  the  words  of  the 
Act,  upon  great  deliberation,  insert  trustees.     In  the  case  of  Legatt 
v.  Sewell,  the  words,  if  in  a  settlement,  would  have  made  an  estate 
tail ;  and  in  that  of  Bade  v.  Coleman,  the  execution   was  to  be  of 
the  same  estate  as  he  had  in  the  trust,  which  in  construction  of  law 
was  an  estate  tail.     Nor  is  the  rule  generally  true,  that  in  articles 
and  executory  trusts  different  constructions  are  to  be  admitted ;  the 
late  case  of  Papillon  v.   Voice  is  directly  against  this  ;  and  it  seems 
to  me  a  very  strong  authority  for  executing  the  intent  in  the   one 
case  as  well  as  the  other. 

And  so  decreed  the  Lady  Glenorehy  but  an  estate  for  life,  with 
remainder,  &c. 

(o)  Dec.  19,  1709 
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LEGG  v.   GOLDWIRE. 

1736.     Cas.  t.. Talbot,  20. 

Rectification  of  Marriage  Settlement. 
When  a  marriage  settlement  will  be  rectified  by  marriage  articles. 

N.B.  By  Lord  Chancellor  Talbot. — Where  articles  are  entered 
into  before  marriage,  and  a  settlement  is  made  after  marriage 
different  from  those  articles  (as  if  by  articles  the  estate  was  to  be  in 
strict  settlement,  and  by  the  settlement  the  husband  is  made  tenant 
in  tail  whereby  he  hath  it  in  his  power  to  bar  the  issue),  this  Court 
will  set  up  the  articles  against  the  settlement ;  but  where  both 
articles  and  settlement  are  'previous  to  the  marriage,  at  a  time  when 
all  parties  are  at  liberty,  the  settlement  differing  from  the  articles  will 
be  taken  as  a  new  agreement  between  them,  and  shall  control  the 
articles.  And  although,  in  the  case  of  West  v.  Errissey,  the  articles 
were  made  to  control  the  settlement  made  before  marriage,  yet  that 
resolution  no  way  contradicts  the  general  rule ;  for  in  that  case  the 
settlement  was  expressly  mentioned  to  be  made  in  pv/rsuance  and 
performance  of  the  said  marriage  articles,  whereby  the  intent 
appeared  to  be  still  the  same  as  it  was  at  the  making  of  the 
articles  (a). 


NOTES  (6). 

1.  Distinction  between  executed  and  executory  trusts. 

2.  Executory  trusts  under  marriage  articles,  p.  776. 

3.  Executory  trusts  in  wills  and  deeds  of  gift,  p.  781. 

4.  Rectification  of  settlements,  p.  798. 

1.  Distinction  between  Executed  and  Executory  Trusts. 

Fifteen  years  after  the  hearing  of  Glenorchy  v.  Bosville,  Lord 
Harclwicke  remarked  that  it  established  the   distinction   between 

(«)  See,  however,  Bold  v.  Hutchin-  (b)  Mi-.  Savile  Vaizey  most  kindly 

son,  5  De  Gr.  M.  &  G.  558 ;  Loxley  v.  read  and  corrected  the  proof  of  these 
Heath,  1  De  G.  F.  &  J.  489.  notes. 
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trusts  executed  and  executory  (a).  It  had  been  taken  earlier  (b),  and 
has  ever  since  been  recognised  (c),  for  the  purpose  of  marking  two 
classes  of  trusts  to  which  different  principles  of  interpretation  are 
applicable.  The  terras,  however,  in  which  the  distinction  is  defined 
are  inexact,  and  in  the  case  in  which  Lord  Hardwicke  noted  its 
establishment,  he  cast  doubt  upon  its  validity,  and  blurred  its  out- 
line, by  the  remark  that  all  trusts  are  essentially  executory  (d),  and 
by  giving  to  a  trust  executed  an  effect  which,  according  to  Lord 
Talbot  and  the  now  well-settled  doctrine,  could  only  be  given  to  it  if 
it  had  been  a  trust  executory.  Lord  Westbury  contributed  to  the 
construction  of  a  more  accurate  definition.  The  subjects  of  trusts 
executed,  he  said,  are  property  and  those  of  trusts  executory  deeds 
to  be  made  (e).  For  the  purpose  of  the  distinction,  however,  not 
every  trust  to  make  a  deed  is  a  trust  executory,  but  only  a  trust  to 
make  a  deed  whereby  the  creator  of  the  trust  has  left  it  to  the  Court 
to  make  out  from  general  expressions  what  his  intention  is  (/).  The 
authorities  cited  below  suggest  that  a  trust  executory  is  one  to 
determine  within  specified  limits  what  interests  shall  be  created  and 
with  what  administrative  powers  they  shall  be  accompanied.  Ac- 
cording to  an  often  repeated  expression  :  if  the  settlor  has  been  his 
own  conveyancer,  the  trust  (g)  or  contract  (It),  although  it  be  one  to 
make  a  deed,  is  not  executory. 

Executed  Trusts. — Of  trusts  executed,  or  immediate  devises,  Lord 
Talbot  said  in  1733  the  construction  of  the  courts  of  law  and  equity 
ought  to  be  the  same.  In  1685,  Lord  Chancellor  Notti/righam,  with 
respect  to  trusts  of  terms  (i),  and  in  1708  Lord  Har court,  C,  with 
reference  to  "  words  of  limitation  "  (k),  had  affirmed  the  same  doctrine, 
and,  except  in  Bagshaw  v.  Spencer  (I)  by  Lord  Hardwicke,  who  is 
understood  to  have  afterwards  altered  his  opinion  (m),  it  has  since 
been  adhered  to  (n).  Accordingly,  if  an  estate  is  vested  in  trustees  and 

(a)  2  Atk.  582.  (g)  Ibid.  1  Bro.  Ch.  285  ;  4  H.  L.  Cas. 

(b)  Stamford  v.  Hobart,  3  Bro.  P.  C.  210 ;  1  Jobn.  &  H.  51 ;  L.  B.  1  H.  L. 
Tornl.  ed.  31.  294. 

(c)  See  Bagsbaw  v.  Spencer,  2  Atk.  (h)  De  Havilland  v.  De  Saumarez, 
582;     Exel    v.    Wallace,    2    V.    323;  14  W.  B.  118. 

Wrigbt    i'.    Pearson,     1    Eden,    119;  (i)  3  Cb.  Ca.  28. 

Austen  v.  Taylor,  1  Eden,  367  ;  New-  (A)  1  P.  W.  145,  2  Ibid.  474,  n. 

castle  v.  Lincoln,  3  V.  387,  12  V.  217,  (I)  2  Atk.  582  ;    see  Fearne,  C.  B. 

4  B.  B.  31 ;  Seton  (1893),  p.  1442.  120—136,  2  B.  &  B.  507. 

(d)  2  Atk.  582 ;  4  H.  L.  Cas.  210.  (m)  Exel    v.    Wallace,    2   V.    323  ; 

(e)  L.  E.  4  H.  L.  565.  Kenyan,  M.B.,  2  Cox,  8. 

(/)  4  H.  L.  Cas.  210 ;  Re  Ballance,  (n)  See  Re  Wbiston's  Sett.  (1894),  1 

42  C.  D.  62.  Cb.  661. 
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their  heirs  in  trust  for  A.  for  life,  without  impeachment  of  waste, 
with  remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  in  trust  for  the  heirs  of  A.'s  body,  the  trust  being  an 
executed  trust,  A.,  according  to  the  rule  of  law  in  Shelley's  Cast'  (a), 
will  be  held  to  take  an  estate  tail  (b).  To  a  desire  to  obviate  the 
consequences  of  that  rule,  Lord  Hatkerlcy  attributed  the  origin  of 
the  doctrine  of  executory  trusts  stated  below  (c). 

So,  also,  a  limitation  by  deed  to  the  use  of  A.  and  his  heirs,  in 
trust  for  B.,  gives  to  B.  an  equitable  estate  for  his  life  only  (d).  The 
cases  in  which  the  Court  held  that  a  devise,  before  the  Wills  Act  of 
1837,  of  the  legal  fee  to  A.  in  trust  for  B.,  without  adding  words  of 
limitation,  gave  the  fee  to  B.  (e),  if  (/)  and,  in  so  tar  as  they  were 
right,  appear  to  have  been  justifiable,  not  because  a  trust  executed 
was  to  be  interpreted  otherwise  than  a  legal  limitation,  but  by 
reasons  peculiar  to  the  interpretation  of  will-  (g).  A  husband  is 
entitled  to  an  estate  by  the  curtesy  in  land  of  which  his  wife  is 
equitable  tenant  in  fee  (//)•  So,  again,  trusts  executed  of  personalty 
declared  referentially  and  precisely  similar  to  limitations  of  realty  in 
strict  settlement,  give  the  personalty  absolutely  to  the  person  who 
first  becomes  entitled  indefeasibly  to  an  estate  tail  in  the  realty  (£). 
The  use,  in  a  referential  trust  executed  of  personalty,  of  the  won  Is 
"so  far  as  the  rules  of  law  and  equity  will  permit,"  do  not  alter  the 
disposition  (/,■),  though  in  an  executory  trust  they  might  {I).  A 
bequest  or  other  limitation  in  trust  for  a  mother  and  children,  entitles 

(a)  1  Co.  936.  pretation  of  Deeds,  276,  r.  104. 

(b)  Stanley  v.  Lennard,  1  Ed.  87;  (./')  B<  Nel ley's  Trusts.  26  W.  R.  88. 
Wright  v.  Pearson,  1  Ed.  119;  Austen  (g)  31  L.  J.  C.  P.  27. 

v.  Taylor,  Ibid.  361  ;  Jones  v.  Morgan,  (A)  Watts  v.  Ball,  1  P.  W.  108. 

1  Bro.  Ch.  206.  (0  Pelham  v.  Gregory,  3  Bro.  P.  C. 

(c)  L.  E.  4  H.  L.  553.  by  Toml.   204  ;    Foley  v.    BumeU,   1 

(d)  HoUiday  v.  Overton,  15  B.  480;  Bro.  Ch.  274  ;  4  Bro.' P.  C.  by  Toml. 
Lucas  v.  Brandreth,  28  B.  274  ;  Tat-  319;  Lord  Scarsdale  v.  Curzon,  1  John.  • 
ham  v.  "Vernon,  29  B.  604 ;  Marshall  &  H.  40 ;  Bridgewater  v.  Egerton,  2 
v.  Peascod,  2  John.  &  H.  73  ;  Middleton  Y.  121  ;   1  Bro.  Ch.  280  n. 

r.  Barker,  29  L.  T.  (X.  S.)  643  ;  Meyler  (A-)  Yaughan  v.  Burslem,  3  Bro.  Ch. 

v.  M.,  11  L.  R.  It.  522;  Be  Whiston's  101,   1  John.  &  H.  40,  50,  54,  1  De  G. 

Settlement,  (1894)  1  Ch.  661.  J.   &  S.  14;    L.  R.   1  H.  L.  299;  Be 

(e)  Challenger  v.  Shippard,  8  T.  E.  Johnson's  Trusts,  2  Eq.  716.  But  see 
597  ;  Knight  v.  Selby,  3  Man.  &  Gr.  below,  530. 

92 ;    Moore   v.   Cleghorn,    10  B.  423,  (/)  Newcastle     v.    Lincoln,    below, 

affirmed    12   Jur.    591 ;    Smith   v.  S.,       p.  780. 
31  L.  J.  C.  P.  25 ;  Elphinstone,  Inter- 
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them  jointly,  though  from  slight  indications  an  intent  to  create  an 
executory  trust  involving  a  different  result  is  inferred  (a). 
'  An  exception  to  the  general  rule,  accounted  for  by  the  particular 
rule  bavin-  been  established  before  the  general  one  was  made  (6), 
consisted  in  the  doctrine  that  wives  were  not  dowable  out  of  trust 
estates  (c),  a  doctrine  inapplicable  in  the  cases  of  wives  married 
since  the  1st  of  January,  1834  (d).  „,.-**•      u  •  „ 

The  possibility,  however,  of  the  consequences  of  a  limitation  being 
varied  by  its  subject  being  equitable  instead  of  legal,  appears  m  the 
case  of  an  equitable  contingent  remainder,  which  does  not  need  an 
equitable  estate  of  freehold  to  support  it  (<?). 

The  course  of  decision,  with  the  one  above-mentioned  and  dis- 
credited exception,  has  been  so  uniform,  so  long  continued  and  so 
frequent  in  its  recognition  of  the  distinction  between  trusts  executed 
and  trusts  executory,  and  of  the  rule  that  trusts  executed  are  to  be 
interpreted  like  legal  limitations,  that  it  would  be  superfluous  to 
insist  further  on  it,  were  it  not  for  a  remarkable  chain  of  observations 
by  lawyers  of  great  eminence  in  seeming  contradiction  to  it  (/  ).  ine 
most  plausible  of  them  is  Lord   Hardwicke's  qualification    of  his 
statement  of  the  last-mentioned  doctrine,  as  the  ground  of  his  deci- 
sion by  the  words  "  unless  the  intention  of  the  testator  or  author  ot 
the 'trust   plainly   appeared   to   the   contrary  "(g)  ;    and   the   most 
startling,  Mr.  Preston's  intimation  of  an  apprehension  that  a  decla- 
ration  of  trust  of  land   for  A.  would  give  him  a  fee  (/«,).     Some  ot 
these  observations  were  cited  in  Re   Whistons  Settlement^)      Mr. 
Preston's  statement  is  contradicted  by  some  of  the  above-cited  i  lus- 
trations of  the  application  of  the  doctrine,  especially  those  in  which 
the  rule  in  Shelley's  Case  is  applied  to  trusts.     These  show  that 
trusts  executed  are  interpreted  like  legal  limitations  independently 
of  any  other  indication  than  their  similarity  of  language,  and  not- 
withstanding indications  of  a  contrary  intent  by  the  settlor.     When 

(a)  Curtis  „.  Graham,  12  W.  E.  998  ;  17  C.  D.  211  and  see  Astley  ,.  Mickle- 
Newill  „.  N.,  7  Ch.  253,  and  cases  thwaite,  15  C.  D.  o9  ;  Be  Freme,  (1891) 
there  cited;  Be  Seyton,  34  Ch.  D.,  and      3  Ch.  167 

cases    there    cited;    Be  Davies'   Pol.  (/)  2  V.  6oo  ;  Fearne,  C.B.,  8th  ed. 

case,    trieie  ,  ^^  ^  ^  ^  Touchstone) 

T^Sl  K.  ^W  "y  Jac.  354  n.  106 ;  Butler  Note  xvi  to  Co.  lit  290  b 

iKM    ,M     Q57  1    Haves,    Conv.,    oth    ed.,    91,    92, 

i)  3  &  4  Wm.  4   c.  105.  Williams,  Beal  Property,  13th  ed.,  165. 
(e)  Fearne,  C.  B.,  8th  ed.  303;    Be  (</)  2  V.  655^ 

Eddel's  Trusts,  11  Eq.  559 ;  Berry  v.  (h)  Note  to  Touchstone,  106. 

B.,  7  C.  D.   657 ;    Abbiss  v.  Burney,  (')  Supra. 
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it  is  considered  bow  equities  of  redemption,  and  other  trust  estates, 
are  disposed  of  in  similar  language  to  that  used  of  a  legal  tenancy, 
and  how  often  the  same  limitations  are  applied  indiscriminately  to 
legal  and  equitable  property  of  the  settlor,  the  wisdom  of  Lords 
Chancellors  Nottingham  and  Cowper  and  their  successors  in  refusing 
to  interpret  executed  trusts  differently  from  legal  limitations  ex- 
pressed in  the  same  words  is  obvious.  Not  only  would  an  opposite 
course  have  been  extremely  inconvenient,  but,  notwithstanding  the 
seeming  conflict  of  that  adopted  with  some  expressions  of  intention, 
it,  probably  ofyener  than  the  other  would,  gives  effect  to  settlors' 
wishes. 

Executory  Trusts. — The  above  definition  of  a  trust  executory  may 
be  illustrated  and  tested  by  the  following  judicial  expressions.  In 
an  executory  trust  the  creator  "  leaves  something  to  be  done,  the 
trusts  to  be  executed  in  a  more  careful  and  more  accurate  manner"  (a), 
by  the  preparation,  in  fact,  of  a  complete  and  formal  settlement, 
carrying  into  effect,  through  the  operation  of  an  apt  and  detailed 
legal  phraseology,  the  general  intention  compendiously  indicated  by 
its  creator  (b).  Has  the  testator  left  it  to  the  Court  to  make  out 
from  general  expressions  what  his  intention  is,  or  has  he  so  defined 
that  intention  that  you  have  nothing  to  do  but  to  take  the  limi- 
tations he  has  given  to  you,  and  to  convert  them  into  legal 
estates  (c)  ?  It  is  of  the  essence  of  an  executory  trust  that  it  should 
not  be  fully  expressed  in  the  instrument  creating  it,  but  should 
require  some  further  instrument  for  its  complete  legal  expression  (d). 
The  intent  must  be  so  manifested  on  the  face  of  the  instrument 
directing  the  settlement  to  be  made,  that  the  technical  words  used 
cannot  be  followed  in  the  perfect  instrument  without  defeating  the 
manifest  intent  (e). 

Where  a  trust  is  executory  the  Court  will  decree  according  to  the 
intent  as  it  is  found  expressed  in  that  trust  (/),  and  if  its  words  are 
improper  or  informal,  the  Court  will  direct  a  settlement  to  be  made 
in  a  proper  manner,  so  as  may  best  answer  the  intent  of  the  parties  (g). 

(a)  Lord  Talbot,  supra.  1   J.  &  W.  570,  4  H.  L.  Cas.  61,  181, 

(h)  Lord  Cairns,  Sackville-West  v.  188,  12  C.  D.  699.  In  Graham  v. 
Holmesdale,  L.  E.  4  H.  L.  571.  Stewart,  2  Macq.  H.  L.  C.  295,  the 

(c)  Lord  St.  Leonards,  4  H.  L.  Cas.  doctrine  was  applied  in  a  Scottish  case. 
21°-  (/)  Lord   Talbot,    C,   supra;  Leo- 

(rf)  Lord  Westbury,  L.    E.    4  H.  L.       nard  v.  Sussex,  2  Vern.  526. 
56(3-  (g)  Lord  Cowper,  C,  3  Bro..  P.  C. 

(e)  Lord  Hatherley,  C,  lb.  ooo  ;  Toml.  ed.  33;  see  also  2  P.  W.  474  n. 
see  also  1  Eden,  368  ;  1  Bro.  Ch.  285 ; 
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What  the  Court,  if  applied  to,  would  direct,  supposing  that  to  be 
clear,  trustees  may  do,  and  often  have  done,  without  its  direction ; 
but  their  discretion  is,  of  course,  limited  by  the  words  of  the  trust, 
and  where  a  testator  having  directed  the  creation  of  a  settlement 
containing  a  shifting  clause,  also  directed  the  trustees  in  making  the 
settlement  to  correct  any  defect  in  legal  or  technical  or  other  incor- 
rect expression  in  his  will,  and  to  form  such  settlement  from  what 
should  appear  to  them  to  be  his  real  meaning,  it  was  held  that  they 
could  not  so  vary  the  language  of  the  shifting  clause  from  that  used 
in  the  will  as  to  give  effect  to  what  they  thought,  but  the  Court  did 
not  think,  to  be  the  apparent  intention  of  the  testator  (a). 

Distinction  between  Executory  Trusts  in  Wills,  <&c,  and  in 
Marriage  Articles. — Executory  trusts  are  said  to  occur  principally 
in  marriage  articles  and  wills.  Marriage  articles,  however,  do  not 
create  trusts,  but  are  executory  contracts  to  be  interpreted  and  given 
effect  to  upon  the  same  principles  as  executory  trusts.  Besides 
marriage  articles,  other  contracts,  such  as  those  for  the  sale  and  pur- 
chase or  the  letting  and  hire  of  land,  are,  though  not  often  thought 
of  in  connection  with  this  doctrine,  executory  and  interpreted  on  the 
principles  applicable  to  the  interpretation  of  an  executory  trust  (6). 
Executory  trusts,  moreover,  may  be,  and  occasionally  are,  created  by 
deed  (c).  Sir  W.  Grant,  M.R.,  said  :-p"  I  know  of  no  difference 
between  an  executory  trust  in  marriage  articles  and  in  a  will,  except 
that  the  object  and  purpose  of  the  former  furnish  an  indication  of  in- 
tention which  must  be  wanting  in  the  latter.  When  the  object  is  to 
make  a  provision,  by  the  settlement  of  an  estate,  for  the  purpose  of 
a  marriage,  it  is  not  to  be  presumed  that  the  parties  meant  to  put  it 
in  the  power  of  the  father  to  defeat  that  purpose,  and  appropriate 
the  estate  to  himself.  If,  therefore,  the  agreement  is  to  limit  an 
estate  for  life,  with  remainder  to  the  heirs  of  the  body,  the  Court 
decrees  a  strict  settlement  in  conformity  to  the  presumable  inten- 
tion ;  but  if  a  will  directs  a  limitation  for  life,  with  remainder  to 
the  heirs  of  the  body,  the  Court  has  no  such  ground  for  decreeing  a 
strict  settlement "  (d).  This  statement  expresses  the  substance  of 
all  that  other  Judges  have  said  on  the  point  (e). 

(a)  Stanley  r.S.,  16  V.  491,494,  511.  (e)  Lord    Talbot,    supra,  Eldon,   C, 

(b)  See  infra,  p.  796.  Jervoise    v.    Northumberland,    supra, 

(c)  Mayn  v.  M.,  5  Eq.  150.  explaining  his  statement  in  Lincoln  v. 

(d)  Per  Sir  William  Grant,  Black-  Newcastle,  12  V.  227.  Leach,  V.-C, 
burn  v.  Stables,  2  V.  &  B.  369.  See  in  Deerhurst  v.  St.  Alban's,  5  Madd. 
also  Jervoise  v.  Duke  of  Northumber-  260 ;  Sugden,  L.C.  (J.),  2  Dr.  &  Warr. 
land,  U.  &  W.  574.  20 ;  Lord  Cairns,  L.  E.  4  H.  L.  572. 
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2.  Executory  Trusts  under  Marriage  Articles. 

If,  in  articles  before  marriage,  for  making  a  settlement  of  the  rea 
estate  of  either  the  intended  husband  or  wife,  it  is  agreed  that  the 
same  shall  be  settled  upon  the  heirs  of  the  body  or  the  issue  of  them 
or  either  of  them,  in  such  terms  as  would,  if  construed  with  legal 
strictness,  according  to  the  rule  in  Shelley  s  Case,  give  either  of  them 
an  estate  tail,  and  enable  cither  of  them  to  defeat  the  provision  for 
their  issue,  courts  of  equity,  considering  the  object  of  the  articles,  viz., 
to  make  a  provision  for  the  issue  of  the  marriage,  will,  in  conformity 
with  the  presumed  intention  of  the  parties,  direct  a  settlement  to  be 
made  upon  the  husband  or  wife  for  life  only,  with  remainder  to  the 
issue  of  the  marriage  in  tail,  as  purchasers.  Thus,  in  Tr<  vor  v.  T.  (a), 
A.  in  consideration  of  an  intended  marriage,  covenanted  with  trustees 
to  settle  an  estate  to  the  use  of  himself  for  lite  without  impeachment 
of  waste,  remainder  to  his  intended  wife  for  life,  remainder  to  the 
use  of  the  heirs  male  of  him  on  her  body  to  be  begotten,  and  the 
heirs  male  of  such  heirs  male  issuing,  remainder  to  the  right  heirs 
of  the  said  A.  for  ever.  Lord  Macclesfield  said,  that  upon  articles 
the  case  was  stronger  than  on  a  will ;  that  articles  were  only  minutes 
or  heads  of  the  agreement  of  the  parties,  and  ought  to  be  so  modelled, 
when  they  came  to  be  carried  into  execution,  as  to  make  them 
effectual ;  that  the  intention  was  to  give  A.  only  an  estate  for  life ; 
that,  if  it  had  been  otherwise,  the  settlement  would  have  been  vain 
and  ineffectual,  and  it  would  have  been  in  A.'s  power,  as  soon  as 
the  articles  were  made,  to  have  destroyed  them.  And  his  lordship 
therefore  held,  that  A.  was  entitled  to  an  estate  for  life  only,  and 
that  his  eldest  son  took  by  purchase  as  tenant  in  tail.  This  decision 
was  affirmed  on  appeal  in  the  House  of  Lords  (6).  Lord  Talbot 
made  a  like  decision  in  Streatfield  v.  S.  (c). 

Where  in  marriage  articles  the  words  "  heirs  female,"  "heirs  of 
the  body,"  or  "  issue,"  are  held  to  indicate  an  intention  that  the 
issue  of  the  marriage  should  take  as  purchasers,  a  settlement  will  be 
decreed  in  favour  of  daughters  as  well  as  sons,  viz.,  on  first  and 
other  sons  successively  in  tail,  with  remainder  to  the  daughters  as 
tenants  in  common  in  tail,  with  cross  remainders  between  them  (d). 

(a)  1  Eq.  Ca.  Abr.  387,  1  P.  W.  622.  maurice.  1  Con.  &  Law.  173;  Lambert 

(6)  5  Bro.  P.  C,  Toml.  ed.  122.  v.  Peyton,  8  H.  L.  Cas.  1  ;    Grier  v. 

(c)  Cas.   t.   Talbot,    176.      See  also  G.,  5  L.  E,  H.  L.  688. 

Stonor  v.  Curwen,  5  Si.  269 ;    Davies  (rf)  West  v.  Errissey,  2  P.  W.  349 ; 

v.   D.,   4   B.   54;    Eocbford  v.   Fitz-  Trevor  v.  T.,  13  Si.  108;  Mason  v.  M., 
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With  reference  to  a  husband's  covenant  to  settle  land  upon  his  issue 
by  his  intended  wife  subject  to  a  jointure  annuity  settled  by  him  on 
her,  Lord  Cairns  said,  great  weight  was  to  be  attributed  to  the  terra 
"  settle ;  "  it  meant  make  a  settlement  of  the  property  upon  the  issue 
of  the  marriage,  which  must  be  effected  by  giving  successive  estates 
tail  to  the  children  of  the  marriage,  the  reason  being  that  the  rule 
which  the  Court  of  Chancery  had  laid  down  for  itself  in  limiting 
estates  by  way  of  purchase,  was  to  go  as  near  as  possible  to  that  line 
of  devolution  of  the  property  which  would  have  taken  place  if  the 
father,  in  the  first  instance,  had  remained  the  proprietor  of  an  estate 
tail.  In  that  case  the  estate  would  have  gone  first  to  the  sons  in  suc- 
cession, and  then  to  the  daughters  as  heirs  in  tail  together  (a). 

But  by  a  husband's  covenant  to  settle  to  the  use  of  the  first,  &c,  son 
of  an  intended  marriage  in  tail  male  successively,  with  remainder  to 
the  heirs  male  of  his  own  body,  with  remainder  to  the  heirs  of  his 
body  by  his  then  intended  wife,  and  if  he  should  die  without  issue 
male  by  her,  and  there  should  be  a  daughter  only,  to  give  her  3,000?., 
it  was  held,  the  sole  issue  of  the  marriage  being  a  daughter,  that  she 
was  entitled  to  3,000L  only  (b). 

Exceptional  Cases. — Where  articles  are  so  framed  that  the  concur- 
rence of  both  parents  is  requisite,  in  order  to  defeat  the  provision  for 
the  issue,  it  has  been  inferred  that  it  might  have  been  the  intention 
of  the  parties  to  the  articles,  that  the  husband  and  wife  should  jointly 
have  such  power.  Thus,  where  the  husband  has  by  articles  agreed  to 
settle  his  own  property  upon  himself  for  life,  remainder  to  his  wife 
for  life,  with  remainder  to  the  heirs  of  the  body  of  the  wife  by  him, 
as  she  would  in  this  case  be  tenant  in  tail  ex  provisione  viri,  and 
consequently  could  not,  by  reason  of  the  Statute  of  Jointures  (c),  if 
the  property  were  settled  upon  her  previous  to  the  passing  of  the  Fines 
and  Recoveries  Act  (d),  bar  the  entail  without  the  concurrence  of  her 
husband,  a  settlement  making  the  issue  take  by  purchase  would  not 
be  decreed  (e).  As,  however,  the  statute  11  Hen.  7,  c.  20,  has  been 
repealed  as  to  estates  tail  ex  provisione  viri  by  3  &  4  Will.  4,  c.  74, 

5  Ir.  R.  Eq.  288  ;  Phillips  v.  James,  3  (d)  3  &  4  Will.  4,  c.  74. 

De  G.  J.  &  S.  72;  Grier  v.  G.,  5  L.  E.  (e)   Whately     v.     Kemp,    cited    in 

H.  L.  688  ;  Vaizey,  Settlements,  p.  168.  Howel  v.  Howel,  2  V.  358  ;  Honor  v. 

(«)  Grier  v.  G.,  5  L.  R.  H.  L.  688,  H.,  1  P.  W.  123  ;    Green  v.  Ekins,  2 

'07.  Atk.  477;  Highway  v.  Banner,  1  Bro. 

(b)  Powell  v.  Price,  2  P.  W.  535.  Ch.   584  ;    Sackville-West  v.  Holmes- 

(c)  11  Hen.  7,  c.  20.  dale,  supra. 
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s.  16,  this  exception  from  the  general  rule  has  ceased  to  be  part  ot 
the  law  (a). 

So,  also,  where  it  appears  on  the  face  of  the  articles  that  the 
parties  themselves  knew  and  made  a  distinction  between  limitations 
in  strict  settlement,  and  limitations  leaving  it  in  the  power  of  one 
of  the  parents  to  bar  the  issue,  a  strict  settlement  will  not  be 
decreed.  Thus,  where  by  articles  part  of  an  estate  was  limited  to 
the  husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  the 
first  and  every  other  son  and  daughter  in  tail,  and  another  part  to 
the  husband  for  life  and  the  heirs  male  of  his  body  by  that  wife, 
Lord  Macclesfield  said,  that  if  the  latter  had  been  the  sole  limita- 
tion, he  should  without  scruple  decree  in  strict  settlement,  according 
to  the  common  rule ;  but  where  the  parties  had  shown  they  knew 
the  distinction  when  to  put  it  out  of  the  power  of  the  father,  and 
when  to  leave  it  in  his  power,  he  would  not  vary  the  last  limitation, 
decreeing  to  the  father  in  tail  as  to  the  last,  though  not  as  to  the 
first  (b). 

Joint  Tenancy. — In  Rossiter  v.  R.  (c),  a  husband  agreed  to  convey 
to  ti'ustees,  for  himself  for  life,  and  if  his  wife  survived,  to  the  use  of 
the  "  wife  and  children,"  if  no  child,  to  the  wife  in  fee.  A  settlement 
was  decreed  upon  wife  for  life  with  remainder  to  the  children,  Wild's 
Case  (d)  being  held  inapplicable  to  marriage  articles.  Where  words 
in  articles  for  a  settlement  would,  if  interpreted  in  their  strict  legal 
sense,  create  a  joint-tenancy  among  the  children  of  the  marriage, 
equity  will  decree  a  settlement  vesting  the  fund  in  all  the  children  as 
tenants  in  common,  followed  by  an  accruer  clause  giving  the  shares  of 
such  as  died  under  twenty-one  and  without  issue,  and  if  female  with- 
out being  married,  to  the  others  or  other  (e).  This  principle  would 
now  be  followed  with  a  variation  corresponding  with  a  change  in  the 
practice  of  conveyancing,  by  making  the  interests  of  the  children 
contingent  on  their  attaining  twenty-one  being  sons,  or  being 
daughters  attaining  that  age  or  marrying  (/). 

When  articles  direct  "personal  property  of  the  wife  to  be  settled 

(«)  Bochford  v.  Fitzmaurice,  2  Dr.  (d)  6  Co.  1G. 

&  W.  19.  (e)  Taggart  v.  T.,  1  Sch.  &  L.  89; 

(b)  Anon.,  cited  Howel  v.  EL,  2  V.      Koche  v.  B.,  2  Jo.  &  La.  561. 

358;    Powell  v.  Price,   2  P.  W.  535 ;  (/)  Cogan   v.  Duffield,  2   C.  D.  48. 

Chambers  v.  C,  2  Eq.  Ca.  Abr.  35,  c.  See  as  to  the  supposed  inconvenience 

4;  Highway  v.  Banner,  1  Bro.  Ch.  584.  of  a  joint  tenancy,  Lewin,  9th  ed.,  p. 

(c)  14  Lr.  Ch.  E.  247.  122,  note  (6). 
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upon  trust  for  the  husband  and  wife  "  during  their  lives,"  they  will 
be  carried  into  effect  by  giving  the  wife  the  first  life  interest  to  her 
separate  use  (a).  As  to  adding  without  power  of  anticipation,  see 
remarks  of  James,  L.J.,  Teasdale  v.  Braithwaite  (b). 

Although  provisions  iu  marriage  articles  may  be  vague,  the 
Court  will  endeavour  to  carry  them  out  as  well  as  it  can.  Thus 
where  in  marriage  articles  there  was  a  trust  "  to  provide  suitably  " 
for  the  settlor's  younger  children,  it  was  held  in  a  case  in  Ireland 
that  it  was  not  too  vague  to  be  executed,  and  that  the  Court  ought 
to  direct  an  inquiry  what  the  provisions  should  be  (c). 

Where,  by  a  postnuptial  agreement,  a  settlement  was  directed  to 
be  made  upon  a  son  of  the  marriage  and  his  issue,  it  was  held  that 
the  same  considerations  did  not  apply  as  in  the  case  of  a  similar 
limitation  to  an  intended  husband  and  his  issue  by  articles  before 
marriage,  so  as  to  cut  down  the  interest  of  the  son  to  a  life  in- 
terest ;  he  was  given  an  estate  in  tail  in  possession  with  remainder 
to  himself  in  fee  (d). 

Covenants  to  settle  Chattels  on  the  same  Trusts  as  Realty. — Where 
chattels  are  settled  immediately  or  by  a  trust  executed  upon  the 
same  trusts  as  have  been  declared  of  real  estate  in  strict  settlement, 
viz.,  upon  first  and  other  sons  successively  in  tail,  if  there  is  no  restric- 
tion as  to  the  attainment  of  twenty-one  years  or  the  fulfilment  of  any 
other  condition,  such  chattels  will  vest  absolutely  in  the  first  tenant  in 
tail  at  his  birth,  whether  the  limitation  of  the  chattels  be  expressed 
in  extenso,  or  created  by  reference  to  the  limitations  of  the  realty  (e), 
and  such  reference  may  be  effectually  made  either  by  declaring  that 
the  chattels  are  to  go  upon  the  limitations  of  the  realty  or  by  saying 
that  they  are  to  be  treated  as  heirlooms  (/). 

This  result  is  prevented  in  well-drawn  settlements  by  a  clause 
providing  that  the  leaseholds  or  chattels  shall  not  vest  absolutely  in 
any  person  made  tenant  in  tail  by  purchase,  unless  he  shall  attain 
the  age  of  twenty-one  years,  but  on  his  death  under  that  age  shall 
go,  devolve,  and  remain  in  the  same  manner  as  if  they  had  been  free- 
holds of  inheritance  ((/). 

(a)  Cogan  v.  Duffield,  2  C.  D.  44.  (e)  Doncaster  v.B.,3  Kay  &  J.  26 , 

(6)  5    C.    D.    632  ;    and  cf.    Cotton,  Eowland  v.  Morgan,  6  Ha.  463. 

L.J.,  in  He  Parrott,  33  C.  D.  276.  (/)  Scarsdale  v.  Ourzon,  1  John.  & 

(c)  Brenan  v.  B.,  2  Ir.  E.  Eq.  266.  H.  40  ;    Re  Johnson's  Trusts,  2  Eq. 

(rf)  See  Kochfort  v.  Fitzruaurice,   2  716. 

Dr.  &  War.  1  ;  Dillon  v.  Blake,  16  Ir.  (</)  Davidson,  Settlements,  3rd  ed., 

Ch.  R.  24.  Vol.    III.,    Part   2,    pp.    1131,    1133, 
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In  the  case  of  an  executory  trust  by  settlement,  as  where  a  por-.n 
has  agreed  or  covenanted  to  settle  chattels  upon  similar  trusts  to 
real  estate  in  strict  settlement,  a  court  of  equity,  upon  the  principle 
of  carrying  into  effect  the  intent  of  the  parties  as  far  as  possible,  w  ill 
order  a  clause  to  be  inserted  in  the  settlement  of  the  chattels — that 
the  tenant  in  tail  shall  not  under  the  limitations  be  entitled  to  the 
absolute  property  in  the  chattels  "  unless  he  shall  attain  the  age  of 
twenty-one  years,"  or  "  unless  he  shall  die  under  twenty-one,  leaving 
issue  :  "  Newcastle  v.  Lincoln  («),  in  which  case  Loughborough,  C, 
stated  it  to  be  his  decided  opinion,  that  in  cases  of  marriage  articles, 
where  leasehold  property  was  covenanted  to  be  settled  upon  the  same 
limitations  as  freehold  estate  and  the  limitations  of  the  freehold 
estate  were  to  all  the  sons  successively  in  tail,  the  settlement  to  be 
made  of  the  leaseholds  ought  to  be  analogous  to  that  of  the  freeholds, 
so  that  no  child  born  and  not  attaining  twenty-one  should  by  his 
birth  attain  a  vested  interest  to  transmit  to  his  representatives,  and 
thereby  defeat  the  ulterior  object  of  the  articles,  which  were  not  in 
favour  of  one  son,  but  equally  extended  to  every  son.  Upon  an 
appeal  to  the  House  of  Lords  (b),  a  son  of  the  second  son  of  the 
marriage  having  in  the  meantime  attained  his  majority,  it  was 
decreed  that  the  leasehold  estate  vested  absolutely  in  him  ;  Lord 
Ellenborough  and  Erski/ne,  G,  to  tins  extent  approving  of  the 
decree  of  Lord  Loughborough,  that  the  absolute  interest  'lid  not  vest 
in  the  deceased  first  tenant  in  tail  on  his  birth;  but  it  was  un- 
necessary to  decide  what  was  the  proper  limitation  to  have  been 
inserted  in  the  settlement,  whether  a  limitation  over  on  "  dying  under 
twenty-one,"  or  on  "  dying  under  twenty-one  without  issue  male  "  (c). 
The  Court,  where  the  property  is  personal,  will  sometimes  at  the 
request  of  the  parties,  in  order  to  save  expense,  make  a  declaration 
as  to  the  true  meaning  of  the  articles,  upon  which  the  parties  can 
act,  without  causing  a  formal  instrument  to  be  prepared  and 
executed  (d).     But  the  judgment  should  be  stamped  (<  |. 

1180;     Vol.    UL,    Part    1,    p.    600;  supra;  Christie  v.  Gosling,  1  L.E.H.L. 

Scarsdale  v.  Curzon,  supra ;  Christie  v.  290;    Sackville-West   v.    Holmesdale, 

Gosling,  L.  B.  1  H.  L.  279  ;  Doncaster  supra  ;    Montagu  v.  Inchiquin,  23  W. 

v.  D.,  3  Kay  &  J.  26 ;    Harrington  v.  B.  592;    Cockerell  v.  Essex,  26  O.  D. 

H.,  L.  E.  5  H.  L.  87.  538. 

(a)  3  V.  387,  4  E.  E.  31.  (d)  Byam  v.  B.,  19  B.   58,  63 ;  but 

(6)  Beported  12  V.  218.  see  Be  Parrott,  33  Ch.  D.  274. 

(c)  And  see  Lincoln  v.  Newcastle,  (e)  Be  Gowan,  17  CD.  p.  7S0. 
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3.  Executory  Trusts  in  Wills  and  Deeds  of  Gift. 

In  the  case  of  a  will  or  deed  of  gift  the  intention  that  the  very 
words  mentioned  in  the  instrument  are  not  to  be  used  as  proper  for 
the  more  complete  conveyance,  must  be  plainly  manifested  by  the 
first  instrument,  and  will  not  be  assumed  merely  because  the  trust  is 
executory  (a).  There  is  no  good  sense  or  reason  in  trying  to  modify 
the  frame  of  a  will  by  reason  of  what  you  suppose  ought  to  have  been 
the  intention  of  the  testator.  The  principle  to  go  upon,  is  to  follow 
the  exact  meaning  of  the  words  in  the  will  (6).  It  must  appear,  for 
instance,  from  the  will  itself  that  he  meant  "  heirs  of  the  body,"  or 
words  of  similar  legal  import,  to  be  words  of  purchase  ;  otherwise  the 
Court  will  direct  a  settlement  to  be  made  according  to  the  strict  legal 
construction  of  those  words.  Suppose,  for  instance,  a  devise  to  trustees 
in  trust  to  convey  to  A.  for  life,  and  after  his  decease  to  the  heirs 
of  his  body  or  words  equivalent  to  heirs  of  the  body  ;  or  a  devise  in 
trust  for  A.,  with  a  direction  to  make  a  proper  entail  to  the  heir 
male  by  him  ;  as  no  indication  of  intention  appears  that  the  issue  of 
A.  should  take  as  purchasers,  the  rule  of  law  will  prevail,  and  A.  will 
take  an  estate  tail,  although,  as  we  have  already  seen,  in  the  case  of 
marriage  articles  similarly  worded,  he  would  take  only  as  tenant  for 
life.  Thus,  in  Siveetajiple  v.  Binclon  (c),  B.  by  will  gave  300£.  to 
her  daughter  Mary,  to  be  laid  out  by  her  executrix  in  lands  and 
settled  to  the  only  use  of  her  daughter  Mary  and  her  children,  and 
if  she  died  without  issue  the  land  to  be  equally  divided  between  her 
brothers  and  sisters  then  living  ;  Lord  Coivper  said,  that,  had  it  been 
an  immediate  devise  of  land,  Mary,  the  daughter,  would  have  been, 
by  the  words  of  the  will,  tenant  in  tail :  and  in  the  case  of  a  volun- 
tary devise,  the  Court  must  take  it  as  they  found  it,  and  not  lessen 
the  estate  or  benefit  of  the  legatee  :  although  upon  the  like  words  in 
marriage  articles  it  might  be  otherwise  (d).  And  as  to  gathering 
the  testator's  intention  from  the  very  words  of  the  will,  see  Rhodes 
v.  R.  (e),  Sccde  v.  Rauiins  (/). 

(a)  Sackville-West   v.    Holmesdale,  Blackburn  v.  Stables,  2  V.  &  B.  370 ; 
4  L.  B.  H.  L.  p.  555.  Meure  v.  M.,  2  Atk.  266;  Jervoise  v. 

(b)  Surteesi'.  S.,  12  Eq.  405,  406.  Northumberland,     1    J.    &   W.    559; 

(c)  2  Vern.  536.  Bandall  v.  Daniel,  24  B.  193  ;    Lowiy 

(d)  See  also  Samuel  v.  S.,  9  Jur.  v.  L.,  13  L.  B.  Ir.  317. 
222 ;  Harrison  v.  Naylor,  2  Cox,  247 ;  (e)  7  App.  Cas.  192,  199. 
Marshall  v.  Bousfield,  2  Madd.  166 ;  (/)  (1892)  A.  C.  345. 
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In  the  following  cases,  however,  it  has  been  held  that  there  has  been 
a  sufficient  indication  of  the  testator  s  intention,  that  the  words  "heirs 
of  the  body,"  or  words  of  similar  import,  should  be  considered  as 
words  of  purchase  and  not  of  limitation,  viz.,  where  trustees  were 
directed  to  settle  an  estate  upon  A.  and  the  heirs  of  his  body,  taking 
special  care  in  such  settlement  that  it  should  not  be  in  tlie  power  of 
A.  to  clock  the  entail  of  the  estate  given  to  him  d/u/ri/ng  his 
life  (a). 

So  in  Thompson  v.  Fisher  (b),  a  testator,  subject  to  the  life  interest 
of  his  widow,  devised  freehold  property  to  trustees  "  upon  trust  to 
convey,  assign  and  assure  "  the  same  "  unto  and  to  the  use  of  his  son 
T.  Fisher,  and  the  heirs  of  his  body  lawfully  issuing,  but  in  such 
manner  and  form  nevertheless,  and  subject  to  such  limitations  and 
restrictions,  as  that  if  T.  Fisher  shall  haj>]><  n  f<>  </i<  ,>-;tJunit  having 
lawful  issue,  then  that  the  property  may  after  his  death  descend 
unincumbered  unto  and  belong  to  his  daughter,  Ruth  Fisher,  her 
heirs,  executors,  administrators,  and  assigns."  James,  V.-C,  held 
that  the  devise  was  an  executory  trust,  that  the  intention  was  not  to 
give  T.  Fisher  a  power  of  disposition  over  the  estate  (c),  and  that  it 
was  to  be  executed  by  a  conveyance  to  the  use  of  T.  Fisher  during 
his  life,  with  remainder  to  his  first  and  other  sons  and  daughters  as 
purchasers  in  tail,  with  remainder  to  the  testator's  daughter  Ruth  in 
fee  (d). 

So,  directions  in  a  will  that  heirs  of  the  body  or  issue  shall  take 
"in  succession  and  priority  of  birth,"  or  that  the  settlement  shall 
be  made  "as  counsel  shall  advise"  or  "as  executors  shall  thvnkflt," 
have  been  held  strongly  to  indicate  an  intention  that  an  estate 
should  be  settled  strictly  (<?). 

So,  where  a  testator  directed  trustees  to  convey  an  estate  to  his 
daughter  for  her  life,  and  so  as  she  alone,  or  such  other  person  as 
she  should  appoint,  should  take  or  receive  the  rents  and  profits 
thereof,  and  so  that  her  husband  should  not  intermeddle  therewith, 
and  from  and  after  her  decease  in  trust  for  the  heirs  of  her  body  for 
ever;  Lord  Hardivicke, considering  that  it  was  plainly  the  intention 
of  the  testator  that  the  husband  should  have  no  manner  of  benefit 

(«)  Leonard  v.  Sussex,  2  Vera.  526.  (e)  See   White  v.   Carter,    2   Eden, 

(6)  lOEq.  207.  368:    Bastard   v.    Proby,    2   Cox,    6; 

(c)  See  Lewin,  9th  ed.  p.  124,  note  Eochford  v.  Fitzmaurice,  2  Dr.  &  W. 
(/).  1  ;  Eead  v.  Snell,  2  Atk.  642 ;  Haddel- 

(d)  See  also  Shelton  v.  Watson,  16  sey  v.  Adams,  22  B.  276. 
Si.  543. 
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from  the  estate,  either  in  the  lifetime  of  his  wife  or  after  her  decease, 
held,  that  the  words  "  heirs  of  her  body  "  were  words  of  purchase 
and  that  the  wife  was  entitled  to  a  life  estate  only ;  for  had  they 
been  construed  as  words  of  limitation,  and  the  wife  had  taken  as 
tenant  in  tail,  the  husband,  contrary  to  the  intention  of  the  testator, 
would  have  had  considerable  benefit  from  the  estate  as  tenant  by  the 
curtesy  (a). 

Where  a  testator,  as  in  Glenorchy  v.  Bosville,  directs  an  estate  to 
be  conveyed  to  a  person  for  life  "  without  impeachment  of  waste,"  or 
to  a  person  for  life  with  a  limitation  to  trustees  "  to  preserve  contin- 
gent remainders,"  he  will  be  held  sufficiently  to  have  indicated  his 
intention,  that  in  a  subsequent  limitation  to  the  issue  or  heirs  of  the 
body  of  the  person  to  whom  the  life  interest  is  given,  such  issue  or 
heirs  should  take  as  purchasers,  and  a  strict  settlement  will  accord- 
ingly be  directed  :  see  Papillon  v.  Voice  (b),  in  which  case  the 
distinction  between  executed  and  executory  trusts  in  wills  is  most 
strikingly  illustrated.  There  A.  bequeathed  a  sum  of  money  to 
trustees,  in  trust,  to  be  laid  out  in  a  purchase  of  lands  and  to  be 
settled  on  B.  for  life,  tvithout  impeachment  of  waste,  remainder  to 
trustees  and  their  heirs  during  the  life  of  B.  to  preserve  contingent 
remainders,  remainder  to  the  heirs  of  the  body  of  B.,  remainder 
over,  with  power  to  B.  to  make  a  jointure  ;  and  by  the  same  will  A. 
devised  lands  to  B.  for  his  life,  ivithout  impeachment  of  ivaste, 
remainder  to  trustees  and  their  heirs  during  the  life  of  B.  to  support 
contingent  remainders,  remainder  to  the  heirs  of  the  body  of  B., 
remainder  over  :  though  it  was  decreed  at  the  Rolls  that  an  estate 
for  life  only  passed  to  B.,  with  remainder  to  the  heirs  of  his  body  by 
purchase  as  well  in  the  lands  devised  as  in  those  directed  to  be  pur- 
chased, yet  upon  an  appeal  from  this  decree  King,  G,  declared  as  to 
that  part  of  the  case  where  lands  were  devised  to  B.  for  life,  though 
said  to  be  without  impeachment  of  waste,  with  remainder  to  trustees 
to  support  contingent  remainders,  remainder  to  the  heirs  of  the  body 
of  B.,  this  last  remainder  was  within  the  general  rule,  and  must 
operate  as  words  of  limitation,  and  consequently  create  a  vested 
estate  tail  in  B.,  and  that  the  breaking  into  this  rule  would  occasion 
the  utmost  uncertainty  ;  but  as  to  the  other  point,  he  declared  the 

(a)  Eoberts     r.     Dixwell,     1     Atk.  Shelton  v.  Watson,  16  Si.  543 ;  sed  vide 

607;    Stonor   v.    Cm-wen,    5   Si.    264;  Samuel  v.  S.,  14  L.  J.  (X.  S.)  Ch.  222. 

Parker  v.  Bolton,  5  L.  J.  (N.  S.)  Ch.  (I)  2  P.  W.  471. 
98 ;  Verulani  v.  Bathurst,  13  Si.  386 ; 
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Court  had  a  power  over  the  money  directed  by  the  will  to  be  in- 
vested in  land,  and  that  the  diversity  was  where  the  will  passed  a 
legal  estate  and  where  it  was  only  executory,  and  the  party  must 
come  to  the  Court  in  order  to  have  the  benefit  of  the  will  ;  that  in 
the  latter  case  the  intention  should  take  place  and  not  the  rules  of 
law,  so  that  as  to  the  lands  to  be  purchased  they  should  be  limited 
to  B.  for  life,  with  power  to  B.  to  make  a  jointure,  remainder  to 
trustees  durino-  his  life  to  preserve  contingent  remainders,  remainder 
to  his  first  and  every  other  son   in  tail  male  successively,  remainder 

over  (<i). 

So,  where  a  testator  directed  his  estates  and  house  property  to  be 
settled  on  his  son,  T.  F.  D.,  and  his  heirs  male  ;  and  if  he  should 
have  no  heirs  male,  on  his  grandson,  J.  B.,  on  his  taking  the  name  of 
D.  in  addition  to  his  own,  within  twelve  months  after  his  succession ; 
and  in  the  event  of  his  having  no  heirs  male,  then  the  estate  to  go 
to  his  brother,  G.  A.  B.,  and  his  heirs  male,  he  taking  the  name  of 
D.  •  it  was  held  by  the  Master  of  the  Rolls  of  Ireland  that  an  execu- 
tory trust  was  created  which  the  Court  directed  to  be  carried  out  by 
a  settlement  with  limitations  to  the  several  devisees  for  life,  and  with 
remainders  to  their  sons  in  tail  male  successively  (/>). 

"  The  object  of  making  provision  for  the  childreu  of  a  marriage, 
and  the  object  of  making  provision  for  the  holders  of  a  peerage  would 
appear  to  be  so  analogous  that  it  would  be  the  duty  of  the  Court  in 
the  latter,  as  in  the  former  case,  to  prevent  as  far  as  possible  the 
defeat  of  the  object."  Per  Lord  Cairns,  Sackville-  West  v.  Holmes- 
dale  (c),  in  which  case  Lady  Amherst  by  a  codicil  to  her  will 
reciting,  correctly,  the  grant  of  a  barony  to  her  sister  D.  for  life, 
with  remainder  to  the  second  son  of  D.  and  the  heirs  male  of  his  body, 
directed  a  settlement  to  be  made  to  correspond  as  nearly  as  possible 
with  the  limitation  of  the  peerage,  in  a  "  course  of  entail."  .Deeds 
for  carrying  into  effect  this  settlement  were  to  be  prepared,  the 
settlement  was  to  be  effected  in  such  manner,  &c,  as  the  trustees 
should  consider  proper,  or  as  their  counsel  should  advise.  Held, 
Hatlterley,  C,  diss.,  that  the  estates  ought  to  be  limited  in  strict 
settlement  to  the  second  and  other  younger  sons  of  D.  for  their 
respective  lives,  without  waste,  remainder  to  their  sons  successively 
in  tail  male,  as  in  the  patent  creating  the  barony,  and  that  the  lease- 
holds and  chattels  were  to  be  settled  in  such  manner  as  should  most 

(a)  See  also  Yenables  v.  Morris,   7      469  ;  see  also  Parker  v.  Bolton,  5  L.  J. 
T.  E.  342  ;  Doe  v.  Hicks,  7  T.  E.  433.      (N.  S.)  Ch.  98. 

(b)  Duncan  v.  Bluett,  4  Ir.  E.  Eq.  (c)  4  L.  E.  H.  L.  p.  575. 
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1  „ith  such  course  of  strict  settlement,  and  a  slutting 
nearly  correspond  with  sucn  coui»e  „roviso  in  the  patent, 

clause  was  added  in  exact  accordance  with  the  pro  P 

which  proviso  has  been  since  held  to  be  tnvaltd  a). ,  J 

house  to  A.  C;^h°eftft?'stalso  bequeathed  to  her  trustees  her 
with  and  to  go  with  the  tiue.     01  i  de 

furniture,  pictures,  statua,,  ^^  «£»  »  ^  »  heir,ooms 
a  portion  of  ttfor  ^  ^f^  leasehold  passed  to  the 
and  go  with  the  title.      ae"-1      V  ,  trustees  to  select,  &c, 

Earl  absolutely;   but  that  the  gift    to  the    ™wes 
created  an  executory  trust,  and  a  settlement  was  duected v 
Earl  a  life  interest  with  remainder  to  the  next  hen   to  the 

UfeZre,  however,  the  trusts  and  limitations  of  laud  to  be  purchased, 
^ustees  are  expressly  declared  by  the  testattu,  ■  £* 

rhCT: tho  r  ::r  «  ct  *  -- »« t0  »l  *- 

has  been  decided  that  tne  ^oui  Aiwtew  v. 

different  from  what  they  would  be  at  lax ».      Tl us    ^ 
T^or  W,  land  was  devised  to  trusts  in   i  »t       %£****<* 
and  subject  thereto  in  trust  foi    A. .to r  We  wtt  ^ ^  ^ 

waste,  remainder  to  trustees  to  P™  "^  to  the  testator's 
„,amder  to  the  heirs  of  the  ^££™^1  estate  was  to 
right  heirs  :  and  the  restdue  of  the  «*  *      thereaftel.  nmahl, 
be  laid  out  in  the  purchase  of  lands  TV  Inch  si  10 ui 
MrttaM  <^  H  to  the  same  uses  as  the  land ^  befo.e devi 
AMM«fa>»  distinguished  the  ease  rom   1    j    Ion  v.  V<n 
ground  that  the  testator  refers  no  settlement  to  h  J £*• 

5*  M  M~  M.  «  «^J53S  si  far  as  r  alter 

knew  no  instance  where  the  Court  had  p  ocee 

or  change  them  ;  and  he  therefore  held  that  *.  w»  ^ 

estate  tad  in  the  lands  to  be  purch^  ^^  setrtc>  and  a 

taken  between  a  direction  to  truest"  p  ctmvevancer, 

direction  simply  to  purchase,  the  testate,  ben g  h  *  o  * 

see  Meure  ,  M.  ^^J^'^^Zeutory,  yet  in 
berland  (</).     And  although  the  tiust  is  hew 


(„)  Buckhurst  Peerage.  2  App.  Cas.  10  S.   5 16 

1.    See  further  Dorchester  ..  Effing-  W     Eden  361. 

ham,  3  B.  180 ;_  Bankes  *  Le  De-  »«****. 

spenser,  10  Si.  576.  &'w  572 

(6)  26  0.  D.  538.  WJ 

(<:)  And  see  Bankes  v.  Ee  Despenser,  gQ 

w.  &  T. — VOL.  II. 
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executing  it  full  legal  effect  is  given  to  the  words  used,  as  in  Marshall 
v.  Bousjield  (a),  where  there  was  a  devise  to  testator's  wife  for  life, 
and  after  her  decease  that  the  estate  should  be  settled  by  counsel 
and  go  amongst  his  grandchildren  of  the  male  kind  and  their  issue 
in  tail  male,  the  Court,  following  Blackburn  v.  Stables  (6),  gave  the 
grandchild  an  estate  tail  (c). 

The  word  "  issue"  is,  in  wills,  both  a  word  of  purchase  and  of  limi- 
tation :  but  the  word  "  heirs  "  is  naturally  a  word  of  limitation.  In 
executory  trusts  in  wills,  therefore,  it  will  be  seen,  upon  examining 
the  cases,  that  where  the  word  "issue"  is  made  use  of,  the  Court 
will  more  readily  decree  a  strict  settlement,  than  where  the  words 
"  heirs  of  the  body  "  have  been  used  (d). 

Where  in  executory  trusts  in  wills,  the  words  "  heirs  of  the  body  " 
or  "issue,"  are  construed  as  words  of  purchase,  they  will  be  held  to 
include  daughters  as  well  as  sons,  and  the  settlement,  as  in  Glenor 
chy  v.  Bosville,  will  be  decreed  to  be  made  in  default  of  sons  and 
their  issue  upon  daughters,  as  tenants  in  common  in  tail  general, 
with  cross  remainders  between  them  (e). 

In  Trevor  v.  T.  (/),  a  testator  devised  his  estates  to  trustees,  in  trust, 
to  settle  and  convey  the  same  to  the  use  of  or  in  trust  for  G.  R.  for  life, 
without  impeachment  of  waste,  with  remainder  to  fo's  issue  in  tail  male 
in  strict  settlement,  and  in  default  of  issue,  over.  G.  R  had  no  son, 
but  had  daughters  born  after  testator's  death.  Held,  the  words  "in 
tail  male"  were  descriptive,  not  of  the  issue,  but  of  the  estates  they 
were  to  take,  and  that  the  estates  ought  to  be  settled  upon  G.  R.  for 
life,  without  impeachment  of  waste,  with  remainder  to  his  sons  suc- 
cessively in  tail  male,  with  remainder  to  his  daughters  as  tenants  in 
common  in  tail  male  with  cross  remainders  in  tail  male. 

In  Shelton  v.  Watson  (g),  the  executory  trust  was  that  an  estate 
should  be  purchased  and  settled  on  testator's  nephew  W.  S.,  his  heirs 
and  successors  in  the  direct  male  line,  which  the  Court  carried  out  by 
directing  a  settlement  on  W.  S.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  his  brothers  and  their  flrstandother 


(a)  2  Madd.  166.  Barton,  Coop.  257  ;  Dodson  v.  Hay,  3 

(6)  2  V.  &  B.  367.  Bro.  Ch.  405  ;  Stonor  v.  Curwen,  5  Si. 

(c)  See  Seale  v.  S.,    1  P.  W.    290 ;  264  ;  Crozier  v.  C,  2  Con.  &  Law.  311 ; 
Samuel  v.  S.,  14  L.  J.  Ch.  222  ;  Vaizey,  Haddelsey  v.  Adams,  22  B.  266. 
Settlements,  p.  163 ;  but  see  Jervoise  (e)  Bastard    v.    Proby,    2   Cox,    6 ; 
v.  Northumberland,  supra.  Dodson  v.  Hay,  3  Bro.  Ch.  404. 

(d)  See  Glenorchy  v.  Bosville,  supra;  (/)  1  H.  L.  Cas.  239. 
Meure  v.  M.,  2  Atk.  265;    Home  v.  (g)  16  Si.  543. 
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sons  in  like  manner,  the  testator  having  declared  his  intention  that  no 
person  should  hold  the  estate  under  any  other  name  than  his  own. 

In  Surtees  v.  8.  (a),  a  testator  directed  his  trustees  to  purchase 
lands  in  certain  counties  to  be  settled  (in  the  event  which  happened 
of  the  death  of  the  eldest  son  of  J.  S.)  to  the  use  of  every  son  of  J  S. 
then  living  or  who  should  be  born  in  the  testator's  lifetime,  and  the 
assigns  of  such  son  during  his  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  but  to  permit  such  son  and  his 
assigns  to  receive  the  rents  during  his  life,  and  after  his  decease  to 
the  use  of  such  son's  first  and  every  other  son  successively  m  tail 
male,  and  on  failure  of  such  issue,  to  the  use  of  the  testators  right 
heirs  Romilly,  M.R,  going  on  the  exact  meaning  of  the  words 
in  the  will,  held  that  the  younger  sons  of  J.  S.  took  as  tenants-m- 
common  for  life  with  remainder  as  to  each  son's  share  to  his  nrst 
and  other  sons  in  tail  male  with  cross  remainders  over. 

Formerly  whenever  a  strict  settlement  was  decreed,  limitations  to 
preserve  contingent  remainders  were  inserted  if  necessary  (b).  But 
now  in  consequence  of  the  statutes  8  &  9  Vict.  c.  76,  s  8,  and 
40  &  41  Vict.  c.  33,  except  where  contingent  remainders  are 
limited  to  classes  (c),  such  limitations  are  unnecessary.  They  may 
be  inserted,  with  the  object  of  the  trustees  interposing  to  prevent 
wilful  waste  and  destruction  on  the  part  of  the  tenant  for  life  before 
any  remainderman  comes  in  esse,  &c,  &c. ;  but  such  considerations 
have  not  availed   to   induce  practitioners   generally   to   continue  to 

introduce  them  (d).  . 

The  Court  has  refused  to  appoint  a  protector  to  the  settlement  (e). 

Lands  held  in  gavelkind  (/),  or  borough  English  (g),  may  be 
decreed  to  be  settled  strictly. 

For  the  manner  in  which  a  direction  to  entail  real  and  personal 
estate  will  be  carried  into  effect,  see  Blackbwrn  v.  Stables  (h), 
Tennent  v.  T.  (i),  Jervoise  v.  Northumberland  (h),  Graves  v. 
Hicks  (I),  Randall  v.  Daniel(m) ;  and  see  Sealey  v.  StoweU  {n).     As 

[^^LdtLordHobart.SB.P.  ^f)  Eoberts  ,  Diswell,  1  ^Atk  607. 

C  Toml  ed.  31  ;  Woolmore  v.  Burrows,  (</)  Starkey  v.  S.,  i  Bac.  Abi.      »• 

l"  Sim.  512.  (A)2V.&B.367. 

(r)  Williams,  Seisiu,  206.  Eeal  Pro-  (r)  1  Bvu.  161. 

perty,  17th  ed.,  333.    '  (&)  1  J.  &  W.  559. 

(d)  Vaizey,  Settlements  (1881),  Vol.  (?)  11  Si.  536. 
II     p    1166;  Shelford  (1893),  491.  (m)  24  B.  193. 

(e)  Bankes  v.  Le  Despencer,  11  Si.  (n)  9  Ir.  E.  Eq.  499. 
508,527.     See  Vaizey,  Settlements,  p. 

o0  2 
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to  an  entail  directed  to  be  made  of  land  in  Scotland,  see  Graham  v. 
Stewart  (a).  As  to  an  entail  to  correspond  as  nearly  as  may  be  with 
the  limitations  of  an  ancient  barony  in  Bankes  v.  Le  Despencer  (b), 
and  with  those  of  a  modern  barony,  the  patent  conferring  which 
contained  a  shifting  clause  upon  the  holder  of  the  barony  be- 
coming entitled  to  an  earldom,  see  Sachville-West  v.  Holmesdale, 
supra. 

Where  real  and  personal  property  were  by  will  directed  to  be 
settled  upon  the  same  trusts,  the  Court  did  not  think  itself  autho- 
rised, through  the  medium  of  a  trust  for  sale,  to  settle  the  real  estate 
as  personalty  (c). 

Joint  Tenancy. — Where,  in  a  will  or  deed,  there  are  directions 
for  a  settlement,  in  terms  which  are  ordinarily  construed  to  create  a 
joint  tenancy,  the  Court  will,  if  to  do  so  is  needed  in  order  to 
effectuate  the  intent  shewn,  carry  them  out  by  giving  a  tenancy  in 
common  in  the  settlement.  Though,  as  has  been  stated,  a  trust 
executed  for  a  parent  and  children  entitles  them  jointly  (d),  yet 
slight  circumstances  have  been  relied  on  as  grounds  for  inferring  an 
intent  to  declare  an  executory  trust  (e),  which  must  be  executed  by 
one  for  the  parent  for  life,  with  remainder  in  the  case  of  personalty 
for  the  children,  including  those  after  born,  as  tenants  in  common  (/), 
and  ordinarily,  it  is  submitted,  contingently  on  their  attaining 
twenty-one,  or,  being  girls,  marrying,  and  in  the  case  of  realty  as 
tenants  in  common,  in  tail  or  in  fee,  as  the  language  of  the  executory 
trust  may  indicate  (g). 

In  White  v.  Briggs  (h),  the  testator  declared  that  after  the  death 
of  his  wife,  his  nephew,  C.  W.,  should  "  be  considered  heir  to  all  his 
property  not  otherwise  disposed  of,"  and  he  directed  "  that  whatever 
portion  of  his  property  might  thereafter  be  possessed  by  him,  should 
be  secured  by  his  executors  for  the  benefit  of  his  family."  Cottenham, 
C,  held  that  as  regards  the  real  estate,  "family"  meant  heir-at-law, 
and  that  in  the  gift  of  the  personal  property  it  meant  "next  of  kin," 
and  that  the  real  estate  should  be  settled  on  the  nephew  for  life,  with 
remainder  to  his  sons  successively  in  tail  male,  with  remainder  to  his 

(a)  2  Macq.  H.  L.  Cas.  295.  639 ;    Ogle  v.  Corthorn,  9  Jur.   325  ; 

(b)  Bankes  v.  Le  Despencer,  11  Si.  Comber'.  Hughes,  14  Eq.  415;  Mayn 
508,527.  SeeVaizey, Settlements, p.167.  v.  M.,  5  Eq.  150. 

(c)  Turners.  Sargent,  17  B.  515,  520.  (g)  Mayn  v.   M.,  supra;    Marryat 

(d)  Supra,  pp.  772,  773.  v.  Townly,  1  V.  102  ;  Synge  v.  Hales, 

(e)  7  Ch.  257.  2  Ball  &  B.  499. 
(/)  Vaughan   v.   Headfort,    10    Si.  (h)  2  Phil.  583. 


EXECUTED    AND    EXECUTORY    TRUSTS.  789 

Glenorchy  v.  Bosville. — Legg  v.  Goldwire. 

daughters  as  tenants  in  common  in  fee  ;  and  that  the  personal  estate 
should  be  settled  upon  the  nephew  for  life,  with  remainder  to  all  his 
children  as  joint  tenants,  with  a  proviso  that,  in  the  event  of  all  the 
children  dying  under  twenty-one,  and  in  the  case  of  daughters  un- 
married, and  in  the  case  of  sons  without  lawful  issue,  the  personalty 
should  be  held  in  trust  for  the  nephew  absolutely. 

A  direction  to  trustees  to  settle  property  upon  a  wife  of  the  testa- 
tor's son,  should  he  marry,  has  been  held  in  the  absence  of  words 
indicating  an  intention  to  restrict  the  jointure  to  the  wife  of  a  first 
marriage,  to  authorise  the  settlement  of  a  jointure  upon  the  wife  of  a 
second  marriage  (a). 

Where  a  testator  directed  that  his  daughters'  shares  of  persona  If;/ 
under  his  will  should  be  "  settled  upon  themselves  strictly  "  (without 
any  mention  being  made  of  children),  it  was  held  by  Romilly,  M.R., 
that  the  income  of  each  daughter's  share  should  during  the  joint  lives 
of  herself  and  her  husband,  be  paid  to  her  for  life,  to  her  separate 
use,  without  power  of  anticipation  ;  and  if  she  died  in  the  life  of  her 
husband,  then  her  share  should  go  as  she  should  by  will  appoint,  and 
in  default  of  appointment,  to  her  next  of  kin,  exclusively  of  her 
husband  ;  and  if  she  survived  her  husband,  then  to  her  absolutely  (b). 

But  although  there  may  be  no  mention  of  children  in  a  direction 
to  settle,  it  seems  that  the  settlement  will  be  extended  to  them  when 
such  appears  to  be  the  intention  of  the  testator.  Thus,  in  Duckett 
v.  Thompson  (c),  where  a  bequest  of  2,000Z.  was  made  for  the  benefit 
of  a  feme  sole,  "  to  be  paid  upon  her  marriage,  and  to  be  settled  upon 
her  by  her  settlement,"  it  was  held  that  a  settlement  should  be  made 
of  the  legacy  upon  the  legatee  and  her  children.  A  child  has  been 
excluded  to  effectuate  the  intent  shewn  (d).  As  to  excluding  the 
jus  mariti  only  where  money  was  bequeathed  to  be  settled  on 
testator's  daughters  "  independent  of  their  coverture,"  see  Eustace  v. 
Robinson  (e). 

But  where  a  testator  gave  a  share  of  his  property  to  each  of  his 
two  daughters,  with  a  mere  general  direction  that  it  was  "  to  be 
settled  on  themselves  at  their  marriage,"  Bacon,  V.-C,  thought  these 
words  imported  an  absolute  gift  to  the  daughters,  and  that  they  were 
entitled  to  their  shares  absolutely  (/). 

(a)  Mason  v.  M.,  5  Ir.  E.  Eq.  288.  (e)  7  L.  E.  Ir.  83. 

See  Walter  v.  Parrott,  33  C.  D.p.  277;  (/)  Magrath  v.  Morehead,   12   Eq. 

Nash  v.  Allen,  42  0.  D.  54.  491 ;  Laing  v.  L.,  10  Si.  315  ;  Kenner- 

(6)  Loch  v.  Bagley,  4  Eq.  122.  ley    v.    K,    10    Ha.    160;     Munt    v. 

(c)  11  L.  E.  Ir.  424.  Glynes,  41  L.  J.  Ch.  639. 

(d)  Be  BaUance,  42  0.  D.  62. 
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When,  however,  the  Court  does  come  to  the  conclusion  that  the  tes- 
tator's intention  is  shown  that  the  children  of  the  legatee  should  take 
under  a  settlement  which  he  directs  to  be  made  of  the  legacy,  the 
Court  will  ordinarily  direct  a  settlement  upon  the  legatee  for  life, 
with  a  power  to  appoint  among  his  children,  with  limitations  in 
default  of  appointment  to  children  who  being  sons  attain  twenty-one, 
or  being  daughters  attain  that  age  or  marry,  as  tenants  in  common  (a). 
But  the  Court  will  exercise  a  certain  discretion  in  modifying  the 
trusts  indicated  by  the  general  directions  in  the  will,  so  as  to  give 
effect  to  the  intention  (6). 

The  settlement  may  be  made  by  the  judgment,  but  it  should  bear 
the  usual  settlement  stamp  (c).  As  to  the  powers  which  may  be 
introduced  therein,  see  infra,  p.  794. 

Chattels  Directed  by  Will,  &c.  to  go  in  Strict  Settlement  (see 
supra,  p.  779). — A  bequest  (or  settlement)  of  chattels  upon  the  same 
limitations  as  real  estate,  whether  immediate,  or  by  way  of  trust 
executed,  vests  them  absolutely  in  the  first  tenant-in -tail  at  his  birth, 
though  he  afterwards  die  an  infant.  It  makes  no  difference  whether 
the  limitations  of  the  chattels  be  expressed  in  extenso,  or  created  by 
reference  to  the  limitations  of  the  realty,  or  by  saying  they  are  to  be 
treated  as  "  heirlooms."  Nor  will  the  addition  of  the  words  "  so  far 
as  the  rules  of  law  or  equity  will  permit,"  or  the  circumstance  that 
the  legal  estate  is  left  in  executors,  alter  the  general  rule,  or 
make  the  trusts  executory  (cZ).  And  even  where  the  future  inte- 
rest of  such  tenant-in-tail  is  contingent  it  is  transmissible  on 
his  death  to  his  personal  representatives  (e),  unless  the  being  in 
existence  when  the  contingency  happens  is  an  essential  part  of 
the  description  of  the  person  who  is  to  take  (/).  But  if  a  tenant 
for  life  of  the  estate  lower  in  the  settlement  has  issue   before  the 

(a)  Taggart  v.  T.,  1  Sch.  &  L.  84  ;  Harrington  v.  H.,  5  L.  E.  H.  L.  87: 
Young  v.  Macintosh,  13  Si.  445  ;  Scarsdale  v.  Curzon,  1  John.  &  H.  40, 
Turner  v.  Sargent,  17  B.  515 ;  Charl-  where  the  cases  to  that  date  are  con- 
ton  /'.  Kendall,  11  Ha.  296;  Stanley  sidered;  Christie  v.  Gosling,  1  L.  E. 
v.  Jackman,  23  B.  450 ;  Cogan  v.  H.  L.  279 ;  Re  Johnston,  Cockerell  v. 
Duffield,  2  C.  D.  44;  Oliver  v.  0.,  10  Essex,  26  C.  D.  538;  Be  Johnson's 
C.  D.  765;  Gowan  v.  G.,  17  C.  D.  778  ;  Trusts,  2  Eq.  716;  Mackworth  v. 
Eustace  v.  Eobinson,  7  L.  E.  Ir.  83.  Hinxman,  2  Keen,  658  ;  Be  Angerstein, 

(&)  Walter  v.  Parrott,  33  C.  D.  274;  (1895)  2  Ch.  883. 

and  see  Nash  v.  Allen,  42  C.  D.  54.  (e)  Be   Cresswell,  Parkin   v.   Cress- 

(c)  Gowan  v.  G.,  17  C.  D.  p.  780.  well,  24  C.  D.  102. 

(tl)  Tollemache  v.  Coventry,  2  CI.  &  (/)  lb.    107,    and  the   cases    there 

Fin.  611 ;  Be  Exmouth,  23  C.  D.  158 ;  cited. 
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tenant  for  life  in  possession,  the  chattels  will  not  vest  indefeasibly 
in  such  issue  (a). 

Where  chattels  are  directed  to  go  to  the  person  entitled  in  posses- 
sion to  real  estate,  in  the  absence  of  an  intention  expressed  that  they 
are  to  go  with  the  real  estate,  or  if  there  is  no  direction  that  they  are 
to  go  as  heirlooms  with  a  title,  the  chattels  will  vest  in  the  first  taker, 
whether  he  be  tenant  for  life  or  tenant-in -tail  (b).  Where,  however, 
there  is  such  intention,  the  tenant  for  life  of  the  real  estate,  or  the 
first  possessor  of  the  title,  when  the  chattels  are  to  go  with  the  title, 
will  take  only  an  estate  for  life  in  the  chattels  (c). 

Where  chattels  are  bequeathed  as  heirlooms,  and  directed  to  go  to 
such  person  as  shall  first  attain  twenty-one  and  be  entitled  to  an 
estate  tail  in  possession  in  the  settled  estate,  they  will  vest  absolutely 
in  a  tenant-in- tail  in  remainder  who  attains  twenty-one  (d),  and  if 
the  will  contains  no  limitation  as  to  attaining  twenty-one,  the 
tenant-in-tail  in  remainder  will  take  a  vested  interest  in  the  chattels 
immediately  on  his  birth  (e). 

Where,  however,  the  directions  are  "  executory,"  the  Court  will 
carry  them  into  effect  in  a  proper  and  legal  manner,  so  as  to  give 
effect  to  the  intention — if  it  appear  to  be  the  intention — that  no 
person  shall  take  the  chattels  absolutely,  who  does  not  live  to  become 
entitled  in  fee  simple  or  tail  to  the  possession  of  the  real  estate  (/). 

In  order  to  prevent  the  separation  of  the  chattels,  real  or  personal, 
which  takes  place  when  they  vest  absolutely  in  a  tenant-in-tail  on 
whose  death  they  go  to  his  next-of-kin,  while  the  freeholds  go  to 
those  entitled  under  the  limitations  in  the  will,  it  is  usual  to  limit 
over  the  chattels  in  case  any  such  tenants-in-tail  (being  the  sons  of 
persons  in  esse)  should  die  under  twenty-one  and  without  inheritable 
issue  to  the  person  who  in  that  event  would  succeed  to  the  freeholds, 
or  according  to  a  form  more  frequently  used,  the  personalty  should 
be  subjected  to  the  same  limitations  as  the  freeholds,  with  a  decla- 
ration that  it   should   not  vest  absolutely  in   any  tenant-in-tail  by " 

(a)  Hogg  v.  Jones,  32  B.  45.  4  Bro.  P.  C.  Toml.  ed.  319. 

(6)  Trafford  v.  T.,  3  Atk.  347,  348,  (/)  Potts  v.  P.,   1  H.  L.  Cas.  671  ; 

349.  Trafford  v.  T.,  3  Atk.  347;    Foley  v. 

(c)  Trafford  v.  T.,  3  Atk.  347;  Burnell,  supra;  Scarsdale  v.  Curzon, 
Montagu  v.  Inchiquin,  23  W.  B.  592.  1  John.  &  H.  40;    Sackville-West  v. 

(d)  Be  Johnson's  Trusts,  2  Eq.  716;  Holmesdale,  4  L.  B.  H.  L.  543; 
Martelli  v.  Holloway,  5  L.  B.  H.  L.  Montagu  v.  Inchiquin,  23  W.  B.  592 ; 
532.  Be  Johnston,   Cockerell  v.  Essex,  26 

(e)  Foley  v.  Burnell,  1  Bro.  Ch.  274,  C.  D.  538. 
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'purchase  until  twenty-one,  or  death  under  that  age  leaving  issue 
inheritable  under  the  entail. 

But  even  under  these  provisions  a  separation  of  the  chattels  from 
the  freeholds  would  take  place  in  the  event  of  the  tenant  for  life 
dying  under  twenty-one,  leaving  inheritable  issue,  for  in  such  case  the 
tenant-in-tail  would  take  the  chattels  absolutely,  while  the  freeholds 
would  go  to  him  in  tail.  The  best  form  to  adopt  in  order  to  prevent 
this  result  is  a  declaration  that  the  chattels  should  not  vest  absolutely 
in  any  tenant-in-tail  by  purchase,  who  may  die  under  twenty-one, 
but  shall  at  his  death  devolve  as  nearly  as  possible  in  the  same 
manner  as  the  freeholds  (a). 

The  vesting  of  the  chattels  must  not  be  suspended  for  such  a 
period  as  to  offend  against  the  rule  with  regard  to  perpetuities  (b). 
That  may  be  accomplished  where  personalty  is  settled  with  reference 
to  the  limitations  of  real  estate,  by  a  direction  to  the  effect  that  the 
personalty  shall  not  vest  in  any  tenant-in-tail  by  purchase  until  he 
shall  attain  twenty-one,  inasmuch  as  a  tenant-in-tail  by  -purchase 
must  come  into  esse  during  the  life  of  the  parent  tenant  for  life  (c).  And 
it  seems  that  the  words  "  tenant-in-tail "  alone  may  from  the  context 
have  the  same  meaning  as  tenant-in-tail  by  purchase  (d).  It  is  some- 
what doubtful  as  to  the  effect  of  the  words  "  as  far  as  the  rules  of  law 
and  equity  permit  "  in  restraining  such  gifts  within  the  rule  against 
perpetuities  (e).  As  to  limitations  which  are  to  take  effect  by  way  of 
postponement  or  defeasance  of  an  absolute  interest,  see  Exmo'itfh  v. 
Praed  (f).  But  although  these  words  will  not  make  a  devise  or 
bequest  executory,  or  correct  a  gift  which  in  terms  infringes  the  rule 
against  perpetuity  (g),  they  may  be  fairly  referred  to  when  a  con- 
struction warranted  by  the  words  used  is  impugned  on  the  score  of 
inconsistency  with  the  intention  of  the  testator  {h).     And  as  to  the 

(a)  3  Davidson's  Convey.  3rd  ed.,  t  Martelli  >\Holloway,  5L.  E.H.  L.532. 
600,  624,  and  see  Harrington  v.  H.,  5  L.  (d)  Christie  v.  Gosling,  supra,  dis- 
R.  H.  L.  87,  102.  sentieirfe  Lord  St.  Leonards. 

(b)  Ibetson  v.  I.,  10  Si.  495;  (e)  See  Trafford  v.  T.,  3  Atk.  347; 
affirmed  5  My.  &  Cr.  26;  Dun-  Wood,  V.-C,  1  John.  &  H.  50;  Lords 
gannon  v.  Smith,  12  CI.  &  Fin.  546 ;  Hatherley  and  Cairns,  L.  R.  5  H.  L. 
Ker  v.  Dungannon,  1  Dr.  &  War.  509 ;  100,  107  ;  cf.  Davies  v.  D.,  36  C.  D.359. 
Harvey  v.  H. ,  5  B.  134;  Wainman  v.  See  above,  772. 

Field,  Kay,  507;  Harding  v.  Nott,  26  (/)  23  C.  D.  158. 

L.  J.  Q.  B.  244  ;  Ferrand  v.  Wilson,  4  (</)  Tollemache  v.  Coventry,  2  CI.  & 

Ha.  344.  Fin.  611,  8  Bli.  547. 

(cj  Christie    v.    Gosling,    1     L.  R.  (h)  Harrington  v.  H.,  L.  R.  5  H.  L. 

H.  L.  279  ;  Harrington  v.  H.,  supra  ;  102,  107. 
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effect  of  the  words  "  as  far  as  the  law  allows,"  see  Pownall  v.  Gra- 
ham {a),  and  generally  hereon,  Theobald,  Wills,  409. 

Where  chattels  are  by  will  creating  an  executory  trust  directed  to 
be  settled  as  heirlooms  to  go  with  a  title,  the  Court  will  mould  the 
settlement  so  as  to  avoid  any  infringement  of  the  rule  against  per- 
petuities, and  will  give  life  interests  successively  to  the  holder  of  the 
title,  and  his  successors  living  at  the  death  of  the  testator  (&).  And 
the  same  will  be  done  where  leaseholds  are  by  executory  trust 
devised  upon  trusts  corresponding  with  those  of  real  estates  in  strict 
settlement  (c).     As  to  the  doctrine  of  cy-pres,  see  infra,  p.  794. 

In  Shelley  v.  8.  (d),  jewels  were  bequeathed  to  the  testatrix's  nephew, 
John  Shelley,  "  and  to  be  held  as  heirlooms  by  him,  and  by  his  eldest 
son  on  his  decease,  and  to  go  and  descend  to  the  eldest  son  of  such 
eldest  son,  and  so  on  to  the  eldest  son  of  his  descendants,  as  far  as 
the  rules  of  law  or  equity  will  permit  And  /  request  my  said 
nephew  to  do  all  in  his  power,  by  his  will  or  otherwise,  to  give  effect 
to  this  my  wish  as  to  these  things  so  directed  to  go  as  heirlooms  as 
aforesaid."  But  there  was  no  real  estate  to  guide  the  limitations. 
Wood,,  V.-C,  held  that  a  valid  executory  trust  was  created  for  John 
Shelley  for  life,  with  remainder  to  Edward  Shelley,  his  eldest  son,  for 
life  ;  and  upon  the  death  of  Edward  Shelley,  in  trust  for  Edward 
Shelley's  eldest  son,  to  be  a  vested  interest  in  him  when  he  should 
attain  twenty-one  ;  but  if  he  should  die  in  his,  Edward  Shelley's  life- 
time, or  after  Edward  Shelley's  death,  without  having  attained 
twenty-one,  leaving  an  eldest  son  born  before  Edward  Shelley's 
death,  in  trust  for  such  last-mentioned  eldest  son  to  be  a  vested  inte- 
rest when  he  should  attain  twenty-one  ;  and  in  case  the  jewels 
should  not  become  vested  in  any  persons  under  the  limitations  afore- 
said, then  (subject  to  the  life  interest  of  Edward  Shelley)  in  trust  for 
John '  Shelley  absolutely.  And  see  Re  Johnston  (e).  The  doubt 
expressed  by  Hardwicke,  C,  in  Green  v.Ekins  (/),  as  to  whether  he 
could  limit  a  sum  of  money  in  the  same  way  as  real  estate,  was  not 
shared  by  Wood,  V.-C. 

The  execution  by  a  remainderman  in  tail  of  a  disentailing  deed 
was  held  when  the  estate  fell  into  possession  to  have  defeated  the 
title  of  the  person  who,  but  for  the  deed  would  have  been  entitled  in 

(a)  33  B.  242.  (c)  Miles  v.  Harford,  12  C.  D.  691. 

(6)  Be  Johnston,  Cockerell  v.  Essex,  (d)  6  Eq.  540. 

26    C.    D.    53S ;     Sackville-West    v.  (e)  26  C.  D.  538. 

Hohnesdale,    4    L.    R.    H.    L.    543;  (/)  2  Atk.  473. 
Montagu  v.  Inchiquin,  23  W.  R.  592. 
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possession  to  chattels  bequeathed  to  the  person  for  the  time  being  in 
actual  possession  under  the  will  (a). 

In  Bute  v.  Ryder  (6),  chattels  were  bequeathed  to  executors  to 
hold  as  heirlooms  to  be  used  by  the  person  entitled  to  the  possession 
of  a  mansion-house,  under  a  deed  of  entail  (which  was  non-existent). 
The  testator  died  absolutely  entitled  to  the  house ;  it  was  held  that 
the  heirlooms  passed  to  the  heir  at  law  of  the  testator  as  the  person 
entitled  in  possession  to  the  house. 

It  may  be  here  mentioned  that  by  sect.  37  of  the  Settled  Land 
Act,  1882  (c),  "  where  personal  chattels  are  settled  on  trust  so  as  to 
devolve  with  land  until  a  tenant  in  tail  by  purchase  is  born  or 
attains  the  age  of  twenty-one  years,  or  so  as  otherwise  to  vest  in 
some  person  becoming  entitled  to  an  estate  of  freehold  of  inheritance 
in  the  land,  a  tenant  for  life  of  the  land  may  sell  the  chattels  or  any 
of  them  "  (sub-s.  1) ;  the  money  arising  from  the  sale  is  "  capital 
money"  (sub-s.  2),  and  the  sale  is  not  to  be  made  without  an 
order  of  the  Court  (sub-s.  3).  Thus  a  remainderman  who  would  have 
been  absolute  owner  of  heirlooms  if  there  had  been  no  sale  may  find 
the  heirlooms  sold,  and  the  purchase  money  applied  in  paying-off 
incumbrances,  &c,  without  any  special  reservation  in  his  favour  (d). 
A  dignity  or  title  of  honour  descending  to  heirs  general  or  heirs  of 
the  body  is  an  incorporeal  hereditament,  and  is  therefore  "  land  " 
within  this  section  (e). 

Doctrine  of  Cy-pres. — Where  an  executory  trust,  if  carried  literally 
into  effect,  would  be  void  for  illegality,  as  where  it  would  infringe 
the  rule  against  perpetuities,  the  Court,  in  order  to  carry  the  testa- 
tor's intention  into  effect  as  far  as  possible,  or  cy-pres,  will  direct  a 
settlement  to  be  made  as  strictly  as  the  law  will  permit  (/). 

Powers  in  Settlements  by  Court. — In  considering  the  following 
cases  it  must  be  remembered  that  a  distinction  has  been  drawn 
between  administrative  powers,  e.g.  powers  of  leasing,  sale  and 
exchange,  &c,  which  are  for  the  benefit  of  all  parties,  and  powers 
which  confer  personal  privileges  on  particular  parties,  e.g.  powers  of 
jointuring,  charging,  &c.  (g)  ;  but  still,  these  latter  powers  are  "  for 

(a)  Hogg  v.  Jones,  32  B.  45.  (e)  Be  Eivett-Carnac,  30  C.  D.  136. 

(b)  27  C.  D.  196.  (/)  See  Hampton  v.  Holman,  5  C. 

(c)  45  &  46  Vict.  c.  38.  D.  183,  where  the  doctrine  is  considered 

(d)  Lord  Macnaghten,  (1892)  A.  C.  by  Jessel,  M.E. ;  Miles  v.  Harford,  12 
p.  365;    Be  Brown,  27  C.  D.  179;    Be  C  D.  691. 

Houghton,  30  C.  D.  102;    Be  Badnor,  {g)  Hill  v.  H.,  6  Si.  136,  144. 

45  C.  D.  402. 
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the  honour  of  the  whole  settlement"  (a).  Where  in  marriage  articles 
or  a  will,  a  settlement  is  directed  to  be  made  with  the  usual  powers 
or  proper  powers,  the  Court  have  ordered  the  following  powers  to  be 
inserted  in  the  settlement.  Powers  of  leasing  for  twenty-one  years  (b)  ; 
powers  to  grant  building  or  mining  leases  where  the  property  is  fit 
for  those  purposes  (c)  ;  powers  of  sale  and  exchange  (d) ;  of  main- 
tenance and  advancement  (e) ;  of  varying  securities  (/)  ;  powers  of 
partition  where  there  is  any  joint  property  (g) ;  powers  of  appointing 
new  trustees  (h) ;  a  power  to  cut  timber  for  benefit  of  all  persons 
interested  in  the  estate  (i) ;  a  power  of  advancement  Qc).  But  not  a 
power  to  raise  portions  (I),  nor  to  jointure  a  future  wife  (m). 

But  where  the  insertion  of  certain  powers  is  specifically  directed, 
the  expression  "  and  other  usual  powers,"  coming  afterwards  may  be 
considerably  narrowed  (»),  unless  it  is  contained  in  a  separate  and 
distinct  sentence  (o),  and  such  an  expression  will  be  construed  with 
reference  to  the  object  of  the  settlement,  and  the  situation  of  the 
subject  matter  of  it  (p). 

It  seems  to  have  been  formerly  supposed  that  where  no  direction 
as  to  the  insertion  of  powers  was  given,  a  Court  of  equity  would 
not  in  the  absence  of  any  expression  from  which  the  intention  to 
include  any  powers  might  be  inferred,  authorise  their  introduction 
into  a  settlement.  But  where  a  testator  by  his  will  directed  a  settle- 
ment of  real  and  personal  property  to  be  made,  but  gave  no  direction 
as  to  powers,  Romilly,  M.R.,  was  of  opinion  that  the  testator  by 
simply  directing  a  settlement,  ought  to  be  held  to  have  intended  all 
the  usual  powers  to  be  included,  e.g.  usual  powers  of  leasing,  sale 
and  exchange,  for  the  appointment  of  new  trustees,  together  with  a 
(«)  See  judgment  of   Lord  Cairns,  (h)  Lindow  v.  Fleetwood,  6  Si.  152; 

SackviUe-West  v.  Holmesdale,  4  L.  E.       Sampayo  v.  Gould,  supra 
H  L  p   577  (*)  Davenport  v.  D.,  33  L.  J.  Lb.  33. 

\b)  Hill  v.  H.,  6  Si.  145  ;    Bedford  (*)  Mayn  v.  M.,  5  Eq.  }5'  . 

\  i.  1  tmv    f.p    19  (I)  Hiesinson  v.  Barneby,  2  b.  &  b. 

v.  Abercorn,  1  My.  &  U  11.  V)  -^»s  _  J 

(c)  HiU  v.   H.,    supra  ;    Pearce  v.  518  ;  Grier  v.  G.,  o  L.  E.  H.  L.  bWJ. 

Baron,  Jac.  158.  M  Bedford  v.  Abercorn  1  My.  &  C. 

f^Hill    v.    H.,    supra;    Peake    v.  312 ;  but  see  judgment  of  Lord  Cairns 

Penlington,2V.&B.311;Sug.Pow.  in     SackyiUe-West     •.     Holmesdale, 

Stb  ed  p.  839  ;  Horne  v.  Barton,  Jac.  supra. 

439      Malmesbury   ,  It,  31  B.  407  ;  W  Hill  %H    6  Si  141 ;  Brewster 

Elton  v.  E.,  27  B.  634.  ••  Angell   1  J.  ft ^W.  625. 

MMayn   v.   M.,    5    Eq.    150;     Re  (o)  Lmdon  „.  Fleetwood  6  Si.  lo2. 

ParrotT,  S^Cb.  D.  274.  (P)  Breadalbane  ,  Cbandos,  2  My. 

(/)  Sampayo  v.  Gould,  12  Si.  426.  &  C.  711 ;  Vaizey,  Sett.  1-9. 
{g)  Hill  v.  H.,  supra. 
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receipt  clause,  and  provisions  for  maintenance,  education,  and 
advancement  for  the  children  or  issue  living  at  the  death  of  the 
tenant  for  life,  during  their  minority  (a).  As  to  inserting  a  power 
to  grant  mining,  as  well  as  agricultural  leases,  Scott  v.  Steward  (b). 
As  to  insertion  of  powers  in  a  deed  to  give  effect  to  a  wife's  equity 
to  a  settlement,  Spirett  v.  Willows  (c),  Croxton  v.  May  (d).  As  to 
the  mode  of  settling  a  wife's  fortune  approved  by  the  Court,  Cogan 
v.  Dnffueld \{e),  Re  Gowan  (/),  Re  Parrott  (g),  Nash  v.  Allen  (h). 
As  to  giving  the  wife  a  power  of  appointing  a  life  estate  to  her 
husband,  Charlton  v.  Rendall  {i).  As  to  giving  her  a  power  of 
appointment  by  will  in  default  of  issue,  Stanley  v.  Jackman  (k).  As 
to  inserting  a  hotch-pot  clause,  Lees  v.  L.  (I).  As  to  a  clause  for 
separate  use  with  restraint  on  anticipation,  Turner  v.  Sargent,  supra ; 
Stanley  v.  Jackman,  supra ;  Re  DunhilVs  Trusts  (m) ,  Symonds  v. 
Wilkes  (n),  Clive  v.  C.  (o).  As  to  inserting  a  power  of  revocation, 
Bankes  v.  Le  Despenser  {p).  As  to  giving  by  marriage  settlement  a 
power  to  intended  husband  or  wife  a  general  power  of  appointment, 
Bristowe  v.  Ward  (q),  Minton  v.  Kirwood  (r).  As  to  the  duplication 
of  charges  by  referential  words,  Hindle  v.  Taylor  (s),  Boyd  v.  B.  (t). 

Where  an  agreement  for  a  lease  stipulates  that  the  lease  shall  con- 
tain all  usual  and  customary  covenants  or  clauses,  or  where  it  is  silent 
on  the  subject,  the  Court  refused  to  insert  covenants  to  reside  on  the 
premises,  or  against  assignment  without  consent,  and  limited  the 
proviso  for  re-entry  to  non-payment  of  rent  (u).  The  fact  that  the 
subject  matter  of  the  lease  was  a  public-house  makes  no  difference  (x). 

In  carrying  into  effect  executory  trusts,  it  is  now  settled  that  where, 
in  order  to  give  effect  to  the  general  intention,  an  estate  of  inheri- 
tance is  cut  down  to  an  estate  for  life,  the  Court,  in  order  to  give  the 

(a)  Turner  v.  Sargent,  17  B.   515  ;  (/)  L.  R.  It.  5  Eq.  549. 
Byam  v.  B.,  19  B.  58;    Wise  v.  Piper,  (m)  L.  B.  Ir.  6  Eq.  322. 
13  C.  D.  848;  Woolmore  v.  Burrows,  \n)  11  Jur.  (N.  S.)  659. 
1  Si.  518 ;   Sampayo  v.  Gould,  12  Si.  (o)  7  Cli.  432. 

426.  {p)  11  Si.  508. 

(b)  27  B.  367.  (q)  2  V.  jun.  336. 
(,)  4  Ch.  407.  (r)  3  Ch.  614. 

(d)  9  Eq.  404.  (s)  5  De  G.  M.  &  G.  577. 

(e)  2  C.  D.  p.  49.  (/)  9  L.  T.  (N.  S.)  166. 

(/)  17  C.  D.  778.  (n)  Be  Lander,  (1892)  3  Ch.  41,  fol- 

(g)  33  C.  D.  274.  lowing  Henderson  v.  Hay,  3  Bro.  Ch. 

(A)  42  C.  D.  54.  632,  and  reviewing  all  the  cases. 

(•)  11  Ha.  296.  (x)  lb. 
(A)  23  B.  450. 
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holder  of  such  life  estate  the  utmost  power  over  the  property  consis- 
tent with  his  estate,  makes  him  dispunishable  for  waste  (a). 

Where,  however,  a  settlement  has  been  directed  to  be  made  upon 
persons  in  succession,  expressly  for  life,  with  remainders  over  in  tail, 
the  Court  will  not  insert  a  clause  rendering  the  successive  tenants  for  - 
life  dispunishable  for  waste,  although  the  insertion  of  usual  and 
proper  provisions  for  giving  effect  to  the  intentions  of  the  person 
directing  the  settlement  be  authorised  (b).  Nor  will  it  where  an 
executory  trust  for  the  settlement  of  freehold  estates  in  "strict 
settlement "  directs,  either  expressly  or  by  reference  to  the  trusts  of 
other  property,  that  certain  persons  shall  take  life  estates  (c).  And 
so  where  a  settlement  of  land  has  been  directed  to  be  made  upon  a 
woman  on  marriage,  for  her  life  with  a  restraint  upon  anticipation, 
it  has  been  held  that  no  clause  should  be  added  to  the  settlement, 
making  her  unimpeachable  for  waste  (d).  But  an  intention  that 
successive  tenants  for  life  should  be  made  dispunishable  for  waste, 
may  be  implied  (e). 

By  Lord  Cran worth's  Act  (/),  certain  powers  commonly  inserted 
in  settlements,  &c,  were  given  to  trustees.  These  sections  are  now 
repealed  by  the  Conveyancing,  &c.  Act,  1881,  s.  71,  sub-sect.  1,  as 
restricted  by  sub-sect.  2,  and  the  remainder  by  the  Settled  Land  Act, 
1882,  s.  64,  sub-ss.  1  and  2. 

The  Settled  Estates  Amendment  Act,  1877  (g),  commencing  on  the 
1st  of  November,  1877,  repealing  and  consolidating  similar  Acts,  was 
intended  to  confer,  or  to  enable  the  Court  to  confer,  on  a  limited 
owner  the  powers  ordinarily  inserted  in  a  well-drawn  settlement  (/i). 
It  gives  the  Court  power  to  authorise  leases  of  settled  estate,  sects. 
4-12,  or  to  vest  such  powers  in  trustees,  sects.  13,  14, 15,  and  also  gives 
the  Court  power  to  authorise  sales  of  settled  estate,  and  timber,  sect.  16. 
It  also  gives  power  in  the  case  of  settlements  made  after  the  1st  of 
November,  1856,'  to  tenants  for  life,  or  for  a  term   of  years  deter- 


(«)  Leonard  v.  Sussex,  2  Vern.  526 
Woolinore  v.  Burrows,  1  Si.  512 
Bankes  v.  Le  Despenser,  11  Si.  508 
White  v.  Briggs,  15  Si.  17,  2  Ph.  583 
Stanley  v.  Coulthurst,  L.   R.    10  Eq 


(c)  Stanley  v.  Coulthurst,  10  Eq. 
250,  where  the  cases  are  fully  explained, 
in  the  judgment. 

(d)  Clive  v.  C,  7  Ch.  433. 

(e)  Sackville-West  v.  Holniesdale,  4 


259  ;  Sackville-West  v.  Holniesdale,  4  L.  R.  H.  L.  543,  576. 

L.  R.  H.  L.  543.  (/)  23  &  24  Vict.  c.  145,  ss.  11  to  30. 

(b)  Davenport  v.  D.,  1  Hem.  &  M.  \g)  40  &  41  Vict.  c.  18. 

775  ;  Higginson  v.  Barneby,  2  Si.  &  S,  (//)  Per  Lord  Macnaghten,  in  Bruce 

516  ;    Sackville-West   v.  Holniesdale,  v.  Aylesbury,  (1892)  A.  C,  p.  364. 
supra. 
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minable  with  a  life  or  lives  or  for  any  greater  estate  (unless  forbidden 
by  the  settlement),  and  to  tenant  by  the  courtesy,  or  in  dower,  or  in 
right  of  a  wife  seised  in  fee,  without  application  to  the  Court  to 
grant  leases  for  twenty-one  years,  except  of  the  principal  mansion 
house  and  demesnes,  sects.  46,  47,  48. 

But  the  Settled  Land  Acts,  1882  to  1890,  are  far  wider  in  their 
scope,  and  have  for  their  object  the  well-being  of  settled  land  (a). 
By  them  extensive  general  powers  of  sale,  enfranchisement,  exchange, 
partition,  and  leasing,  and  also  special  powers  are  given  to  tenants  for 
life,  amongst  whom  are  included  many  limited  owners  of  settled 
estates,  and  consequently  powers  for  these  purposes  are  not  now 
usually  inserted  in  settlements,  and  it  is  conceived  that  the  Court 
would  not  insert  any  of  them  in  a  settlement  under  a  direction  to 
insert  usual  or  proper  powers  (b). 


4.  Rectification  of  Settlements. 

The  rectification,  setting  aside,  or  cancellation  of  deeds,  is  now 
assigned  to  the  Chancery  Division  by  the  Judicature  Act,  1873,  s.  34. 
If  a  settlement  directed  to  be  made  by  a  testator  is  improperly 
framed,  it  may,  as  in  Glenorchy  v.  Bosville,  be  rectified  by  the  will ; 
but,  with  regard  to  a  settlement  agreed  to  be  made  by  articles,  if 
both  articles  and  settlement  are  made  before  marriage,  the  settle- 
ment will  not  in  general  be  controlled  by  the  articles,  because,  as 
observed  by  Lord  Talbot  in  the  principal  case  of  Legg  v.  Goldwire, 
"  when  all  parties  are  at  liberty,  the  settlement  will  be  taken  as  a 
new  agreement." 

And  an  agreement  of  an  informal  character  which  would  have  been 
binding  if  marriage  had  taken  place  immediately  on  the  faith  of  such 
a  document  only,  will  be  considered  to  be  superseded  by  a  formal 
document  prepared  before  the  marriage,  which  does  not  take  place 
until  after  a  considerable  time  has  elapsed  (c). 

Evidence  is,  however,  admissible  to  show  that  articles  constituted 
the  final  agreement  between  the  parties,  and  that  the  discrepancy 
between  the  articles  and  settlement  arose  from  mistake,  and  upon 
this  being  proved  the  Court  will  rectify  the  settlement,  and  make  it 

(a)  Bruce  v.  Aylesbury,  (1892)  A.  C.  ch.  9,  ss.  28,  32,  33 ;  Vol.  H.,  ch.  16, 
365.  s.s.  2,  4,  8. 

(b)  Lewin  (1891),  p.  135;    and  see  (c)  See  Re  Badcock,  17  C.  D.  361. 
further,  Vaizey,   Sett.  (1887),  Vol.  I., 
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conformable  to  the  real  intention  of  the  parties  (a)  ;  but  '<  in  order  to 
justify  the  Court  in  taking  such  a  course,  it  is  obvious  that  a  clear 
intention  must  be  proved  ;  it  must  be  shown  that  the  settlement  does 
not  carry  into  effect  the  intention  of  the  parties.  If  there  be  merely 
evidence  of  doubtful  or  ambiguous  words  having  been  used,  the 
settlement  itself  is  the  construction  which  the  parties  have  put  upon 
those  doubtful  or  ambiguous  words  "  (b). 

«  It  lies  on  those  who  seek  to  alter  the  instrument  to  show  why  it 
should  be  altered,  not  on  those  who  support  it  to  show  why  it  should 
not  be  altered  "  (c). 

The  Court  will  only  rectify  a  marriage   settlement  when  the  mis- 
take is  shown  to  be  common  to   both  parties  (d),  and  it  is  essential 
that  the  extent  of  the  rectification  should   be  clearly  ascertained  and 
defined  by  evidence  cotemporaneous  with  or  anterior  to  the  deed  (e). 
And  the  Court  will  be  guided  by  what  was  the  intention  of  the 
parties  at  the  time  when  the  deed  was  executed,  and  not  by  what 
would  have  been  their  intention  if,  when  they  executed  it,  the  result 
of  what  thev  did  had  been  present  to  their  minds  (/).     Before  relief 
will  be  granted   the   Court  must   be  convinced  that  a  mistake  has 
occurred,  it  is  not  enough  to  say  that   the   effect  of  the  settlement 
was  not  what  the  plaintiff  intended  (g),  it  must  be   shown  that  the 
actual  contract  and  intention  of  the  contracting  parties  was  different 
from  that  expressed  in  the  deed  (h).     Mere   parol  evidence  is   suffi- 
cient (i).     But  whether  the  uncontradicted  evidence  of  the  plaintiff 
is  sufficient,  "  uncontradicted  because  there  was   no  one  to  contradict 
it"  quaere;    and  see  Tucker  v.  Bennett,  supra,  where   Smith  and 
Iliffe  (k)  is  disapproved,  and  Woolaston  v.  Tribe  (I)  doubted.     The 
uncontradicted  evidence  of  the  plaintiff  or  plaintiffs  alone  was  con- 
sidered sufficient  in  Cook  v.  Fearn  (m),  Edwards  v.  Bingham  (n), 

(a)  Bold  ,.  Hutchinson,  5  De  G,  M.  (/)  Wilkinson  ,.  Nelson    9  W.  B. 

o  y  „8   =fiS  393;   Barrow  v.  B.,  18  B.  o29 ;    Clark 

%  Per  CoUenMm,  C,  in  Breadal-  ,  Girdwood,  7  CD.  9  (C.  A  ) ;  Tucker 

bane  v.  Ckandos,  2  My.  &  C.  739.  v.   Bennett,   88  C    D^  p    13  (G  A.) , 

(c)  Per     Cotton,    L.J.,    Tucker    v.  Mauusell  v.  M.,  1  L.  R.  ix  S2». 
Bennett,    38   C.    D.   p.    9  ;    Lloyd  v.  (g)  Tucker  v.  Bennett,  38  C.  D.  1. 
Cocker,  19  B.  140;    Milner  v.  M.,  L.  (h)  Ibid. 

E.  Ir.  8  Bq.  488.  W  Tomknson  v.  Leigh,   14  W.  R. 

(d)  Bradford  v.  Roninev,  30  B.  431 ;       121. 

Bentley  v.  Mackay,  31  B.  143;    Sells  (h)  20  Eq.  666. 

v.S.,1  Dr.  &  Sm.  42  ;    Thompson   v.  (0  9  Eq.  44. 

Whitmore,  1  John.  &  H.  26S.  W  27  W.  B.  212. 

(e)  Bradford  v.  Romney,  supra.  (»)  28  W.  B.  89. 
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Hartley  v.  Pearson  (a),  Welman  v.  W.  {b),  but  in  Lovesey  v. 
Smith,  (c),  although  the  plaintiff's  evidence  was  uncorroborated  by  any 
other  testimony,  yet  there  were  objections  to  the  settlement  on  the 
face  of  it,  and  by  reason  of  the  relation  of  the  parties  (d).  For  the 
Court  acts  with  great  caution  in  rectifying  marriage  settlements,  and 
in  requiring  proof  of  the  exact  contract  which  the  parties  intended 
to  enter  into,  because  it  is  impossible  to  undo  the  marriage  or  to 
remit  the  parties  to  the  same  positions  they  were  in  before  the 
marriage  (e). 

A  settlement  will  also  be  rectified  when  an  improper  settlement 
has  been  prepared  by,  or  at  the  instance  of,  one  of  the  parties,  who 
undertook  to  prepare  a  proper  one,  especially  if  it  were  made  con- 
trary to  the  intention  of  the  party  whose  property  was  settled  (/) ; 
and  a  fortiori  where  the  party  who  prepared  the  settlement  in  his 
own  favour  was  the  solicitor  to  the  other  party  and  the  only  one 
employed  (</). 

When  the  evidence  clearly  establishes  the  mistake  and  the  true 
intention  of  the  parties  at  the  time,  the  Court  will  give  effect  to  such 
intention  by  rectifying  the  deed  in  any  manner  that  may  be  neces- 
sary (h). 

"Where,  however,  the  settlement,  though  made  before  marriage,  is 
expressly  mentioned  to  be  made  in  pursuance  or  in  performance  of 
the  marriage  articles,  the  settlement  will  be  rectified  by  them,  and 
it  will  not  be  necessary  to  resort  to  evidence  (i). 

Where  the  settlement  is  made  after  marriage  it  will  in  all  cases 
whether  it  is  mentioned  to  be  made  in  pursuance  or  performance  of 
articles  or  not,  be  controlled  and   rectified  by  them.     These   distinc- 
tions as  to  rectifying  settlements  by  articles  (subject  to  the  qualifica- 
tions laid  down  by  Cramvorth,  C,  in  Bold  v.  Hutchinson,  supra),  are 

(a)  13  C.  D.  545.  238;  Clark  v.  Girdwoocl,  7  C.  D.  9. 

(b)  15  C.  D.  570.  (g)  Lovesey  v.  Smith,  15  C.  D.  655  ; 

(c)  15  C.  D.  655.  cf.  Tucker  v.  Bennett,  supra. 

(d)  See  further  as  to  the  various  (h)  See  Wilkinson  v.  Nelson,  7  Jur. 
kinds  of  evidence  upon  which  rectihca-  (N.  S.)  480  ;  Re  Bird's  Trusts,  3  C.  D. 
tion  has  been  ordered,  Vaizey,  Sett.,  214;  Re  Daniel's  Sett.  Trusts,  1  C.  D. 
Vol.  II.,  p.  1570;  Re  Daniel's  Sett.  375;  Vaizey,  Sett.,  Vol.  II.,  p.  1575; 
Trusts,  1  C.  D.  325;  Cogan  v.  Duffield,  Welman  v.  W.,  15  C.  D.  570;  Seton 
2  C.  D.  44;  Killick  v.  Gray,  46  L.  T.  (1893),  pp.  1436  to  1442. 

583  ;    Re  De  la  Touche's  Sett.,  10  Eq.  (?)  West  v.  Errissey,  2  P.  W.  349  ; 

599.  Bold  v.  Hutchinson,  5  De  G.  M.  &  G. 

(e)  See  Harris  v.  Pepperell,  5  Eq.  4.  568. 
(/)  Corley  v.  Stafford,  1  De  G.  &  J. 


EXECUTED  AND  EXECUTORY  TRUSTS.         801 


Glenorchy  v.  Bosville.— Legg  v.  Goldwire. 
well  stated  by  Lord  Talbot  in  Legg  v.  Goldwire,  supra,  and  "though 
the  limitations  of  the  settlement  may  agree  with  the  words  of  the 
articles,  still,  if  it  does  not  carry  out  the  intent,  the  Court  will  reform 
it "  (a).  Where  there  was  a  mere  general  recital  of  the  articles,  and 
they  were  not  produced,  and  the  settlement  had  been  long  acted  upon, 
the  Court  declined  to  reform  it  (b),  but  where  a  post-nuptial  settle- 
ment recited  an  intention  to  benefit  the  children,  the  Court  so  con- 
strued the  settlement  as   to    supply   the    omission   to    provide   for 

daughters  (c). 

Lords  Romilly  and  Hatherley  adverted  with  approval  to  an 
opinion,  they  treated  as  current,  that  though  for  mistake  a  voluntary 
deed  may  be  set  aside,  it  can  hardly  be  reformed  (d)  ;  but  they  can 
be  and  have  been  reformed  (e). 

An  executed  trust,  in  favour  of  volunteers,  cannot  be  set  aside 
by  the  settlors  (/). 

A  settlement  will  not  be  reformed  to  the  prejudice  of  persons  who 
have  acted  upon  the  faith  of  it,  such  as  incumbrancers  (g).  Nor  will 
a  settlement  be  decreed  as  against  purchasers  for  value  without  notice 
of  the  articles  (h).  But  a  settlement  will  be  decreed  against  pur- 
chasers with  notice  of  the  articles  {i).  But  not  "  after  a  lapse  of  time 
where  there  is  anything  so  equivocal  or  ambiguous  in  the  articles  as 
to  render  it  doubtful  how  they  ought  to  be  effectuated  "  (k). 

Lapse  of  time,  since  it  destroys  or  weakens  the  evidence,  may  be  a 
bar  to  relief  (I)  ;  but  if  the  evidence  is  clear  mere  delay  is  not  a  bar 
to  reformation  (m). 

Misrepresentation,  amounting  to  fraud,  on  the  part  of  the  wife 
before  marriage  is  no  ground  for  setting  aside  a  settlement,  for  the 

(a)  Cogan  v.  Duffield,  2  C.  D.  p.  49.  {h)  West  v.  Errissey,  2  P.  W.  349  ; 

(b)  Mignon  v.  Parry,  31  B.  211.  Powell  v.  Price,  2  P.  W.  535 ;  Warwick 

(c)  Be  Daniel's  Sett.  Trusts,  1  C.  D.       v.  W.,  3  Atk.  291 . 

375   C.  A.  (0  Da™38  v-  E.,  4  B.  54,  overruling 

{d)  Philipson  v.  Kerry,  32  B.  628,  Cordwell  v.  Mackrill,  2  Eden,  344. 

637  •  Turner  v.  Collins,  7  Ch.  p.  342.  (k)  Thompson  v.  Simpson,  1  Dr.  & 

(e)  Lackersteen  v.  L.,  30  L.  J.  Ch.  W.  491 ;  Abbot  v.  Geragbty,  4  Ir.  Ch. 

5  ;  Lister  v.  Hodgson,  4  Eq.  34 ;  James  K,  15,  24,  25. 

v.  Couchman,  29  C.  D.  212  ;  Bonhote  (?)  Lloyd  v.   Cocker,  19  B.  p.  14o  : 

^Henderson,  (1895)  1  Ch.  742;  2  lb.  Bentley    v.   Mackay,    31    B.   p.    lo3: 

902.  Tucker   v.  Bennett,  34  C.  D.  p.  <<51  ; 

(/")  Ellison  v.    E.,    infra,   p.    835;  lb.  38  C.  D.  p.  15. 

Paul  v.  P.,  20  C.  D.  742,  C.  A.  (m)  Wolterbeek  v.  Barrow,  23  B.  p. 


(g)  Blackie  v.  Clerk,  15  B.  595.  431 ;  Be  Morse's  Sett.,  21  B.  174. 

W.   &   T. — VOL.    II.  51 
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marriage  was  the  sole  consideration  for  the  settlement,  and  could  not 
be  returned  if  the  settlement  were  set  aside  (a). 

The  Court  will  rectify  a  settlement  upon  a  petition  under  the 
Trustee  Relief  Act  (6),  or  will  make  a  declaration  that  a  mistake 
lias  been  made  (c),  or  will  read  the  settlement  as  corrected  (d). 

The  usual  course  is  to  direct  the  decree  or  declaration  to  be  indorsed 
on  the  settlement,  without  directing  any  conveyance  (e).  The  costs 
of  all  parties  will,  as  a  rule,  come  out  of  the  corpus  (/).  A  solicitor 
cannot  be  ordered  to  pay  the  costs  of  a  suit  for  rectification,  made 
necessary  by  his  negligence  (y). 

(a)  Johnston   v.  J.,  33  C.  D.  239,  C.  A. 

( !.  A.  (e)  Seton,  p.  1441 ;  White  v.  W.,  1  ", 

(6)  Re  Bird's  Trusts,  3  C.  D.  214 ;  Eq.  247  ;  Hanley  v.  Pearson,  13  0.  D. 

Seton,  p.  1439.  545;  Seton,  p.  1438,  F.  6. 

(c)  Re  De  la  Touche's  Sett.,  10  Eq.  (/)  Stock  v.  Vining,  25  B.  235. 
599.  (g)  Clark  v.  Girdwood,  7  C.  D.  9, 

(d)  Re  Daniel's  Sett.,   1  C.  D.  375,  C.  A. 


TRUSTS  (RESULTING.) 


DYER    v.    DYER. 

1788.     2  Cox,  92  ;   2  E.  E.  14  (a). 


Purchase  in  the  name  of  a  Son.— Advancement.— Resulting  Trust  (b). 
Copyhold  granted  to  A.  and  B.  his  wife,  and  C.  his  elder  son,  to 
take  in  succession  for  their  lives  and  the  life  of  the  survivor.  The 
purchase-money  was  all  paid  by  A.  C.  is  not  a  trustee  of  his  life 
interest  for  A.  ;  but  takes  it  beneficially  as  an  advancement  from  his 
father.     Resulting  trust. 

In  1737,  certain  copyhold  premises,  holden  of  the  manor  of 
Heytesbury,  in  the  county  of  Wilts,  were  granted  by  the  lord,  accord- 
ing to  the  custom  of  that  manor,  to  Simon  Dyer  (the  plaintiff's  father) 
and  Mary  his  wife,  and  the  defendant  William  his  other  son,  to  take 
in  succession  for  their  lives  and  to  the  longest  liver  of  them.  The 
purchase-money  was  paid  by  Simon  Dyer,  the  father.  He  survived 
his  wife,  and  lived  until  1785,  and  then  died,  having  made  his  will, 
and  thereby  devised  all  his  interest  in  these  copyhold  premises 
(amongst  others)  to  the  plaintiff,  his  younger  son.  The  present 
bill  stated  these  circumstances,  and  insisted  that  the  whole  purchase- 
money  being  paid  by  the  father,  although,  by  the  form  of  the  grant, 
the  wife  and  the  defendant  had  the  legal  interest  in  the  premises  for 
their  lives  in  succession,  yet  in  a  court  of  equity  they  were  but  trus- 
tees for  the  father,  and  the  bill  therefore  prayed  that  the  plaintiff, 
as  devisee  of  the  father,  might  be  quieted  in  the  possession  of  the 
premises  during  the  life  of  the  defendant. 

(«)  In  the  Exchequer,  before  Lord  of  the  purposes  for  which.  conversion- 
Chief  Baron  Eyre,  Baron  Hothara,  has  been  directed,  see  Ackroyd  v.. 
Baron  Thompson.  Srnithson,  vol.  1,  p.  372. 

(b)  As  to  a  trust  resulting  on  failure 
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The  defendant  insisted  that  the  insertion  of  his  name  in  the  grant 
operated  as  an  advancement  to  him  from  his  father  to  the  extent  of 
the  legal  interest  thereby  given  to  him.  And  this  was  the  whole 
question  in  the  cause. 

This  case  was  very  fully  argued  by  Mr.  Solicitor-General  and 
Ainge,  for  the  plaintiff;  and  by  Burton  and  Morris,  for  the  defen- 
dant. 

Eyre,  C.B.,  delivered  the  judgment  of  the  Court  : 
The  question  between  the  parties  in  this  cause  is,  whether  the 
defendant  is  to  be  considered  as  a  trustee  for  his  father  in  respect  of 
his  succession  to  the  legal  interest  of  the  copyhold  premises  in  ques- 
tion, and  whether  the  plaintiff,  as  representative  of  the  father,  is 
now  entitled  to  the  benefit  of  that  trust.     I  intimated  my  opinion 
of  the  question  on  the  hearing  of  the  cause  ;    and  I  then  indeed 
entertained  very  little  doubt  upon  the  rule  of  a  court  of  equity,  as 
applied  to  this  subject ;  but  as  so  many  cases  have  been  cited,  some 
of  which  are  not  in  print,  we  thought  it  convenient  to  take  an  oppor- 
tunity of  looking  more  fully  into  them,  in  order  that  the  ground  of 
our  decision  may  be  put  in  as  clear  a  light  as  possible,  especially  in 
a  case  in  which  so  great  a  difference  of  opinion   seems  to  have  pre- 
vailed at  the  bar.     And  I  have  met  with  a  case,  in  addition  to  those 
cited,  which  is  that  of  Rumboll  v.  R.  (a),  on  the  20th  of  April,  1761. 
The  clear  result  of  all  the  cases,  without  a  single  exception,  is,  that 
the  trust  of  a  legal  estate,  whether  freehold,  copyhold,  or  leasehold ; 
whether  taken  in  the  names  of  the  purchasers  and  others  jointly,  or 
in  the  names  of  others  without  that  of  the  purchaser ;  ivhether  in 
one  name  o^  several ;  whether  jointly  or  successive,  results  to  the 
man  who  advances  the  purchase-money.     This  is  a  general  propo- 
sition, supported  by  all  the  cases,  and  there  is  nothing  to  contradict 
it  ;  and  it  goes  on  a  strict  analogy  to   the  rule  of  the  common  law, 
that  where  a  feoffment  is  made  without  consideration,  the  use  results 
to  the  feoffor.     It  is  the  established  doctrine  of  a  court  of  equity,  that 
this  resulting  trust  may  be  rebutted  by  circumstances  in  evidence. 

The  cases  go  one  step  further,  and  prove  that  the  circumstance  of 
one  or  more  of  the  nominees  being  a  child  or  children  of  the  pur- 
chaser, is  to  operate  by  rebutting  the  resulting  trust ;  and  it  has 

(a)  2  Eden,  15. 


PURCHASES    IN    NAMES    OF    STRANGERS,    CHILDREN,    ETC.     805 

Dyer  v.  Dyer. 

been  determined  in  so  many  cases,  that  the  nominee,  being  a  child, 
shall  have  such  operation  as  a  circumstance  of  evidence,  that  we 
should  be  disturbing  land-marks  if  we  suffered  either  of  these  propo- 
sitions to  be  called  in  question,  namely,  that  such  circumstance  shall 
rebut  the  resulting  trust,  and  that  it  shall  do  so  as  a  circumstance  of 
evidence.  I  think  it  would  have  been  a  more  simple  doctrine  if  the 
children  had  been  considered  as  purchasers  for  a  valuable  consider- 
ation. Natural  love  and  affection  raised  a  use  at  common  law. 
Surely,  then,  it  will  rebut  a  trust  resulting  to  the  father.  This  way 
of  considering  it  would  have  shut  out  all  the  circumstances  of  evidence 
which  have  found  their  way  into  many  of  the  cases,  and  would  have 
prevented  some  very  nice  distinctions,  and  not  very  easy  to  be  under- 
stood. Considering  it  as  a  circumstance  of  evidence,  there  must  be 
of  course  evidence  admitted  on  the  other  side.  Thus,  it  was  resolved 
into  a  question  of  intent,  which  was  getting  into  a  very  wide  sea, 
without  very  certain  guides. 

In  the  most  simple  case  of  all,  which  is  that  of  a  father  purchasing 
in  the  name  of  his  son,  it  is  said  that  this  shows  that  the  father 
intended  an  advancement ;  and,  therefore,  the  resulting  trust  is 
rebutted  ;  but  then  a  circumstance  is  added  to  this,  namely,  that  the 
son  happened  to  be  provided  for.  Then  the  question  is,  did  the 
father  intend  to  advance  a  son  already  provided  for  ?  Lord  Notting- 
ham (a)  could  not  get  over  this ;  and  he  ruled,  that  in  such  a  case 
the  resulting  trust  was  not  rebutted  ;  and  in  Pole  v.  P.  (6),  Lord 
Hardwicke  thought  so  too  ;  and  yet  the  rule,  in  a  court  of  equity,  as 
recognised  in  other  cases,  is,  that  the  father  is  the  only  judge  as  to 
the  question  of  a  son's  provision ;  that  distinction,  therefore,  of  the 
son  being  provided  for  or  not  is  not  very  solidly  taken  or  uniformly 
adhered  to  (c).  It  is  then  said,  that  a  purchase  in  the  name  of  a  son 
is  a  prima  facie  advancement  (and,  indeed,  it  seems  difficult  to  put 
it  in  any  other  way).  In  some  of  the  cases,  some  circumstances  have 
appeared  which  go  pretty  much  against  that  presumption  :  as  where 
the  father  has  entered  and  kept  possession  and  taken  the  rents,  or 
where  he  has  surrendered  or  devised  the  estate,  or  where  the  son  has 
given  receipts  in  the  name  of  the  father;  the  answer  given  is,  that 
the  father  took  the  rents  as  guardian  of  his  son.     Now,  would   the 

(a)  Grey  v.  G.,  2  Swans.  600.  (c)  See    Redington  v.   R,  3  Ridg. 

(b)  1  V.  76.  190  ;  Sidmouth  v.  S.,  2  B.  456. 
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Court  sustain  a  bill  by  the  son  against  the  father  for  these  rents  ?  I 
should  think  it  pretty  difficult  to  succeed  in  such  a  bill.  As  to  the 
surrender  and  devise,  it  is  answered,  that  these  are  subsequent  acts ; 
whereas  the  intention  of  the  father  in  taking  the  purchase  in  the 
son's  name  must  be  proved  by  concomitant  acts;  yet  these  are 
pretty  strong  acts  of  ownership,  and  assert  the  right  and  coincide 
with  the  possession  and  enjoyment.  As  to  the  son's  giving  receipts 
in  the  name  of  the  father,  it  is  said  that  the  son  being  under  age,  he 
could  not  give  receipts  in  any  other  manner ;  but  I  own  this  reason- 
ing does  not  satisfy  me. 

In  the  more  complicated  cases,  where  the  life  of  the  son  is  one  of 
the  lives  to  take  in  succession,  other  distinctions  are  taken.  If  the  cus- 
tom of  the  manor  be,  that  the  first  taker  might  surrender  the  whole 
lease,  that  shall  make  the  other  lessees  trustees  for  him  ;  but  this 
custom  operates  on  the  legal  estate,  not  on  the  equitable  interest ; 
and,  therefore,  this  is  not  a  very  solid  argument.  When  the  lessees 
are  to  take  successive,  it  is  said,  that,  as  the  father  cannot  take  the 
whole  in  his  own  name,  but  must  insert  other  names  in  the  lease, 
then  the  children  shall  be  trustees  for  the  father  ;  and,  to  be  sure,  if 
the  circumstance  of  a  child  being  the  nominee  is  not  decisive  the 
other  way,  there  is  a  great  deal  of  weight  in  this  observation.  There 
may  be  many  prudential  reasons  for  putting  in  the  life  of  a  child  in 
preference  to  that  of  any  other  person  ;  and  if  in  that  case  it  is  to  be 
collected  from  circumstances  whether  an  advancement  was  meant, 
it  will  be  difficult  to  find  such  as  will  support  that  idea  :  to  be  sure, 
taking  the  estate  in  the  name  of  the  child,  which  the  father  might 
have  taken  in  his  own,  affords  a  strong  argument  of  such  an  intent ; 
but  where  the  estate  must  necessarily  be  taken  to  lives  in  succes- 
sion, the  inference  is  very  different.  These  are  difficulties  which 
occur  from  considering  the  purchase  in  the  son's  name  as  a  circum- 
stance of  evidence  only.  Now,  if  it  were  once  laid  down  that  the 
son  was  to  be  taken  as  a  purchaser  for  a  valuable  consideration,  all 
these  matters  of  presumption  would  be  avoided. 

It  must  be  admitted,  that  the  case  of  Dickenson  v.  Shaw  is  a  case 
very  strong  to  support  the  present  plaintiff's  claim.  That  came  on 
in  Chancery  on  the  22nd  of  May,  1770,  A  copyhold  was  granted 
to  three  lives  to  take  in  succession,  the  father,  son,  and  daughter  ; 
the  father   paid  the  fine  ;  there  was  no   custom   stated ;  the  question 
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was,  whether  the  daughter  and  her  husband  were  trustees  during  the 
life  of  the  son,  who  survived  the  father.  At  the  time  of  the  purchase 
the  son  was  nine,  and  the  daughter  seven  years  old.  It  appeared 
that  the  father  had  leased  the  premises  from  three  years  to  three 
years  to  the  extent  of  nine  years.  On  this  case,  Lords  Commis- 
sioners Smythe  and  Aston  were  of  opinion  that,  as  the  father  had 
paid  the  purchase-money,  the  children  were  trustees  for  him.  To 
the  note  I  have  of  this  case  it  is  added,  that  this  determination  was 
contrary  to  the  general  opinion  of  the  Bar,  and  also  to  a  case  of 
Taylor  v.  Alston  in  this  Court,  In  Dickenson  v.  Shaiv  there  was 
some  little  evidence  to  assist  the  idea  of  its  being  a  trust,  namely, 
that  of  the  leases  made  by  the  father ;  if  that  made  an  ingredient  in 
the  determination,  then  that  case  is  not  quite  in  point  to  the  present; 
but  I  rather  think  that  the  meaning  of  the  Court  was,  that  the  burthen 
of  proof  lay  on  the  child ;  and  that  the  cases,  which  went  the  other 
way,  were  only  those  in  which  the  estate  was  entirely  purchased  in 
the  names  of  the  children  ;  if  so,  they  certainly  were  not  quite  cor" 
rect  in  that  idea,  for  there  had  been  cases  in  which  the  estates  had 
been  taken  in  the  names  of  the  father  and  son.  I  have  been  favoured 
with  a  note  of  Rumbott  v.  R.  (a),  before  Lord  Keeper  Henley,  on 
the  20th  of  April,  1761,  where  a  copyhold  was  taken  for  three  lives  in 
succession,  the  father,  and  two  sons ;  the  father  paid  the  fine  ;  and 
the  custom  was,  that  the  first  taker  might  dispose  of  the  whole 
estate  (and  his  Lordship  then  stated  that  case  fully).  Now,  this  case 
does  not  amount  to  more  than  an  opinion  of  Lord  Keeper  Henley ; 
but  he  agreed  with  me  in  considering  a  child  as  a  purchaser  for 
good  consideration  of  an  estate  bought  by  the  father  in  his  name, 
though  a  trust  would  result  as  against  a  stranger.  It  has  been  sup- 
posed that  the  case  of  Taylor  v.  Alston  in  this  Court  denied  the 
authority  of  Dickenson  v.  Shaw.  That  cause  was  heard  before  Lord 
Chief  Baron  Smythe,  myself,  and  Mr.  Baron  Burland,  and  was  the 
case  of  an  uncle  purchasing  in  the  names  of  himself  and  a  nephew  and 
niece  :  it  was  decided  in  favour  of  the  nephew  and  niece,  not  on  any 
oeneral  idea  of  their  taking  as  relations,  but  on  the  result  of  much 
parol  evidence,  which  was  admitted  on  both  sides  ;  and  the  equity 
on  the  side  of  the  nominees  was  thought  to  preponderate.  Lurd 
Kenyon  was  in  that  cause,  and  his  argument  went  solely  on  the 
weight  of  the  parol  evidence  ;  indeed,  as  far   as  the  circumstance  of 

(a)  2  Eden,  15. 
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the  custom  of  the  first  taker's  right  to  surrender,  it  was  a  strong  case 
in  favour  of  a  trust ;  however,  the  Court  determined  the  other  way 
on  the  parol  evidence  :  that  case,  therefore,  is  not  material.  Ano- 
ther case  has  been  mentioned,  which  is  not  in  print,  and  which  was 
thought  to  be  materially  applicable  to  this  (Bedvell  v.  Froome,  before 
Sir  T.  Sewell)  ;  but  that  was  materially  distinguishable  from  the 
present ;  as  far  as  the  general  doctrine  went,  it  went  against  the 
opinion  of  the  Lords  Commissioners.  His  Honor  there  held,  that  the 
copyholds  were  part  of  the  testator's  personal  estate,  for  that  it  was 
not  a  purchase  in  the  name  of  the  daughter  ;  she  was  not  to  have 
the  legal  estate  ;  it  was  only  a  contract  to  add  the  daughter's  life  in 
a  new  lease  to  be  granted  to  the  father  himself;  there  could  be  no 
question  about  her  being  a  trustee  ;  for  it  was  as  a  freehold  in  him 
for  his  daughter's  life ;  but,  in  the  course  of  the  argument  his 
Honor  stated  the  common  principles  as  applied  to  the  present  case  ; 
and  ended  by  saying  that,  as  between  father  and  child,  the  natural 
presumption  was,  that  a  provision  was  meant.  The  anonymous 
case  in  2  Freem.  123,  corresponds  very  much  with  the  doctrine  laid 
down  by  Sir  T.  Sewell ;  and  it  observes,  that  an  advancement  to  a 
child  is  considered  as  done  for  valuable  consideration,  not  only  against 
the  father,  but  against  creditors.  Kingdon  v.  Bridges  is  a  strong 
case  to  this  point  :  that  is,  the  valuable  nature  of  the  consideration 
arising  on  a  provision  made  for  a  wife  or  for  a  child ;  for  there  the 
question  arose  as  against  creditors. 

I  do  not  find  that  there  are  in  print  more  than  three  cases  which 
respect  copyholds,  where  the  grant  is  to  take  successive  :  Bundle  v. 
M.  {a),  which  was  a  case  perfectly  clear ;  Benger  v.  Drew  (b),  where 
the  purchase  was  made  partly  with  the  wife's  money  ;  and  Smith  v. 
Baker  (c),  where  the  general  doctrine,  as  applied  to  strangers,  was 
recognized  ;  but  the  case  turned  on  the  question,  whether  the  interest 
was  well  devised.  Therefore,  as  far  as  respects  this  particular  case, 
Dickenson  v.  Sliaiv  is  the  only  case  quite  in  point ;  and  then  the  ques- 
tion is,  whether  that  case  is  to  be  abided  by  ?  With  great  reverence 
to  the  memory  of  those  two  Judges  who  decided  it,  we  think  that 
case  cannot  be  followed  ;  that  it  has  not  stood  the  test  of  time  or  the 
opinion  of  learned  men ;  and  Lord  Kenyon  has  certainly  intimated 
his  opinion  against  it.  On  examination  of  its  principles,  they  seem 
to  rest  on  too  narrow  a  foundation,  namely  that  the  inference  of  a 
(«)  2  Vern.  264.  (b)  1  P.  W.  781.  (c)  1  Atk.  385. 
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provision  being  intended  did  not  arise,  because  the  purchase  could 
not  have  been  taken  wholly  in  the  name  of  the  purchaser.  This,  we 
think,  is  not  sufficient  to  turn  the  presumption  against  the  child.  If 
it  is  meant  to  be  a  trust,  the  purchaser  must  show  that  intention  by 
a  declaration  of  trust  ;  and  we  do  not  think  it  right  to  doubt  whether 
an  estate  in  succession  is  to  be  considered  as  an  advancement  when 
a  moiety  of  an  estate  in  possession  certainly  would  be  so.  If  we  were 
to  enter  into  all  the  reasons  that  might  possibly  influence  the  mind 
of  the  purchaser,  many  might  perhaps  occur  in  every  case  upon  which 
it  might  be  argued  that  an  advancement  was  not  intended  ;  and  I 
own  it  is  not  a  very  prudent  conduct  of  a  man  just  married  to  tie 
up  his  property  for  one  child,  and  preclude  himself  from  providing 
for  the  rest  of  his  family  ;  but  this  applies  equally  in  case  of  a  pur- 
chase in  the  name  of  the  child  only.  Yet  that  case  is  admitted  to 
be  an  advancement ;  indeed,  if  anything,  the  latter  case  is  rather  the 
strongest,  for  there  it  must  be  confined  to  one  child  only.  We  think, 
therefore,  that  these  reasons  partake  of  too  great  a  degree  of  refine- 
ment, and  should  not  prevail  against  a  rule  of  property  which  is  so 
well  established  as  to  become  a  land-mark,  and  which,  whether  right 
or  wrong,  should  be  carried  throughout. 

This  bill  must,  therefore,  be  dismissed ;  but,  after  stating  that  the 
only  case  in  point  on  the  subject  is  against  our  present  opinion,  it 
certainly  will  be  proper  to  dismiss  it  without  costs. 
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strangers,  and  especially  on  the  very  important  exception  to  that  doc- 
trine where  purchases  are  made,  not  in  the  names  of  strangers,  but  of 
children  or  persons  equally  favoured.  The  foundation  of  the  doctrine 
is  the  desire  of  courts  of  equity  to  give  effect  to  the  intention  of  the 
parties,  for  "  trusts  are  .  .  .  created,  or  implied,  or  held  to  result  in 
favour  of  donors  or  settlors  in  order  to  carry  out  and  give  effect  to 
their  true  intentions,  express  or  implied  (a),  and  a  resulting  trust 
only  arises  when  there  is  no  other  explanation  of  the  transaction"  (b). 

"The  clear  result,"  said  Eyre,  C.B.,  "of  all  the  cases,  without  a 
single  exception,  is,  that  the  trust  of  a  legal  estate,  whether  freehold, 
copyhold,  or  leasehold  ;  whether  taken  in  the  names  of  the  purchaser 
and  others,  jointly,  or  in  the  names  of  others  without  that  of  the  pur- 
chaser ;  whether  in  one  name  or  several,  whether  jointly  or  successive, 
results  to  the  man  wJto  advances  the  purchase -money ;  and  it  goes 
on  a  strict  analogy  to  the  rule  of  common  law,  that,  where  a  feoffment 
is  made  without  consideration,  the  use  results  to  the  feoffor." 

And  the  principle  applies  to  personal  as  well  as  real  estate,  to  a 
bond  (c),  to  an  annuity  (d),  or  other  chattel  interest  (e).  The  same 
rule  applies  whether  the  conveyance  is  taken  in  one  name  or  several 
jointly  (/),  or  successive  (g) ;  and  a  custom  of  a  manor  that  a  nominee 
should  take  beneficially  will  not  hold  good,  as  being  unreasonable 
and  contrary  to  the  principles  of  resulting  trusts  (h). 

The  doctrine  is  applicable  also  to  cases  where  two  or  more  persons 
advance  the  purchase-money  jointly,  and  take  a  conveyance  to  one  of 
them  (i) ;  for  "  what  is  there  applicable  to  an  advance  by  a  single 
individual,  that  is  not  equally  applicable  to  a  joint  advance  under 
similar  circumstances "?  (k)  But  the  doctrine,  being  founded  upon 
equitable  presumption,  may  be  rebutted,  so  that  on  a  joint  conveyance 
to  A.  the  purchaser  and  B.,  if  there  is  clear  evidence  of  A.'s  intention, 
B.  surviving  A.  will  take  beneficially  (I). 

(a)  Per  Lindley,  L.J.,  Standing   v.       &  J.  470. 

Bowring,  31  C.   D.  p.  289  ;  Finch  v.  (/)  See  Ex  p.  Houghton,  17  V.  253, 

F.,  15  V.  49,  in  B.  R.  p.  16.  11  B,  E.  73;  Eider  v.  Kidder,   10  V. 

(b)  See    judgment    of    Cairns,    C,       367. 

Batstone  v.  Salter,  10  Ch.  p.  433.  (g)  See  Howe  v.  H,   1  Vern.  415; 

(c)  Ebrand  v.  Dancer,  2  Ch.  Ca.  26.        Withers  v.  W.,  Amb.  151  ;   Smith  v. 

(d)  Mortimer  v.  Davies,  cited  Eider      Baker,  1  Atk.  385. 

v.  Kidder,  10  V.  365.  (h)  Lewis  v.  Lane,  2  My.  &  K.  449, 

(e)  Lloyd   v.    Eead,    1    P.  W.  607  ;  overruling  Edwards  v.  Fidel,  3  Madd. 
Sidmouth  v.  S.,  2  B.  447;  Garrick  v.  237  ;  Jeans  v.  Cooke,  24  B.  513. 
Taylor,  29  B.  79 ;  Beecher  v.  Major,  2  (i)  Wray  v.  Steele,  2  V.  &  B.  388. 
Dr.  &  Sm.  431 ;  Ex  p.  Houghton,  17  (A)  Andsee  i2eByan,  3  Ir.  E.  Eq.  237. 
V.  253;  James  v.  Holmes,  4  De  G.  F.  (7)  Garrick  v.  Taylor,  10  W.  E.  49. 
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As  to  joint  purchasers  taking  a  conveyance  to  themselves  as  joint 
tenants,  see  notes  to  Lake  v.  Gibson,  and  Lake  v.  Graddock,  post. 

If  on  a  grant  of  copyholds  to  B.,  C,  and  D.,  successive  for  their 
lives,  the  fine  be  paid  by  A.,  the  equitable  interest  therein  would 
result  to  A. ;  and,  upon  his  death  intestate,  as  there  was  no  general 
occupancy  of  a  trust  of  estates  pur  autre  vie  (a),  and  they  were 
neither  within  the  Statute  of  Frauds  (b),  nor  14  Geo.  2,  c.  20,  s.  9  (c) ; 
notwithstanding  the  claims  of  the  heir  and  the  tenants  of  the  legal 
estate,  it  was  ultimately  decided  that  the  personal  representative  ot 
A.  was  entitled  thereto  (d).  And  by  the  late  Wills  Act  (e),  it  is 
enacted  that  if  there  be  no  special  occupant  of  any  estate  pur  autre 
vie,  whether  freehold  or  copyhold,  it  shall  go  to  the  executor  or 
administrator  of  the  party  that  had  the  estate  thereof  by  virtue  of 
the  grant  (/). 

Cases  in  which  no  Trust  will  Result. — If  the  person  who  pays  the 
purchase-money  does  so  not  as  purchaser,  but  by  way  of  loan,  no 
trust  will  result  (g),  nor  if  the  policy  of  an  Act  of  Parliament  would 
be  thereby  defeated.  Thus,  it  was  held  that  no  trust  resulted  in 
favour  of  a  person  advancing  the  purchase-money  of  a  ship  registered 
in  the  name  of  another ;  for  the  register,  according  to  the  policy  of 
the  old  Registry  Acts,  was  conclusive  evidence  of  ownership,  both  at 
law  and  in  equity.  "  The  Registry  Acts,"  says  Eldon,  C,  "  were 
drawn  upon  this  policy :  that  it  is  for  the  public  interest  to  secure 
evidence  of  the  title  to  a  ship,  from  her  origin  to  the  moment  in 
which  you  look  back  to  her  history,  how  far  throughout  her  existence 
she  has  been  British  built  and  British  owned  ;  and  it  is  obvious, 
that,  if  where  the  title  arises  by  act  of  the  parties,  the  doctrine  of 
implied  trust  in  this  Court  is  to  be  applied,  the  whole  policy  of  these 
acts  may  be  defeated  "  (It).  There  were,  however,  some  exceptions  to 
the  rule  under  the  old  Registry  Acts,  for  instance,  where  a  member 
of  a  firm  registered  a  ship  in  his  own  name,  he  was  a  trustee  for  the 

(a)  Castle  v.   Dod,  Cro.  Jac.   200;  (/)  See  Eeynolds  v.  Wright,  25  13. 

Penny  v.  Allen,  7  De  G.  M.  &  G.  422.  100,  2  De  G.  F.  &  J.  590 ;  Croker  v. 

(6)  29  Car.  2,  c.  3,  s.  13.  Brady,  4  L.  B.  Ir.  653;  Lewin  (1891), 

(c)  Withers  v.  W.,  Amb.  152;   and  p.  174. 
see  Zouch  d.  Forse  v.  F.,  7  East,  186.  (g)  Bartlett  v.  Pickersgill,  1  Eden, 

((/)  See  Howe  v.  H.,  1  Vern.  415;  516;  Crop  v.  Norton,  9  Mod.  233,  235; 

Bundle    v.    E.,    2   Vern.    252,    264  ;  Aveling  v.  Knipe,  19  V.  445. 
Withers  v.  W.,  Amb.  151 ;  Goodright  (A)  Exp.  Yallop,  15  V.  68,  10  E.  E. 

v.  Hodges,  Watk.  Cop.  228  ;    EumboU  24;  see  also  Exp. Houghton,  17  V.251, 

v.  E.,  2  Eden,  15.  11  E.  E.  73  ;  Curtis  v.  Perry,  6  V.  739, 

(e)  1  Vict.  c.  26,  s.  6.  4  E,  E.  28;  Slater  v.  Willis,  1  B.  354. 
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firm  (a)  ;  and  where  a  person  having  no  interest  in  a  ship  transferred 
it  to  a  person,  in  whose  name  it  was  registered  by  mistake,  the 
rightful  owner  was  not  deprived  of  his  property  therein  (b).  So,  if 
letters  of  administration  were  obtained  to  the  estate  of  a  shipowner, 
and  the  administrator  transferred  the  ship  into  his  own  name,  and 
afterwards  a  will  was  discovered,  and  probate  granted  to  the  executor, 
it  could  not  be  contended  that  the  executor  was  precluded  from 
obtaining  the  ship,  because  another  person  had  bond  fide,  but  by 
mistake,  been  registered  as  owner  (c). 

Under  the  Merchant  Shipping  Act,  1894  (d)  as  under  the  repealed 
Acts,  1854 — 1880  (e),  equities  are  recognised  and  maybe  enforced  (/). 
So  also  are  they  under  the  Patents,  Designs,  and  Trade  Marks 
Act  (g).  And  by  the  Companies  Act,  1862,  s.  30,  it  is  provided  that  no 
notice  of  any  trust  is  to  be  entered  in  the  register,  but  as  between 
the  registered  owner  and  third  parties  the  equitable  title  will  be 
duly  recognised  (It). 

Illegality  (p.  829,  infra). — A  trust  will  not,  it  seems,  result  in  favour 
of  a  person  who  has  purchased  an  estate  in  the  name  of  another  in 
order  to  give  him  a  vote  in  electing  a  member  of  Parliament  (i). 
But  in  all  these  cases  in  which  the  illegality  of  the  transaction  is  set 
up  in  order  to  deprive  a  person  of  relief  in  equity,  there  must  be  such 
a  degree  of  illegality  in  the  transaction  as  to  be  free  from  all  doubt. 
Thus  in  Barton  v.  Muir  (k),  a  trust  was  held  to  result  in  favour  of  a 
person  who  had  purchased  lands  in  New  South  Wales  in  the  name 
of  a  third  party,  such  transaction  being  neither  immoral  nor  contrary 
to  public  policy  nor  to  the  policy  of  the  particular  Act.  But  if 
the  transaction  is  illegal  or  against  conscience,  then  the  Court  may 
refuse  to  move  in  the  matter,  and  the  maxim  melior  est  conditio 
possidentis  will  prevail  (/).  Thus,  in  Worthington  v.  Curtis,  supra, 
a  father  insured  the  life  of  his  son  for  500/.,  alleging  that  it  had  been 

(a)  Holderness  i\  Lamport,  29  B.  (A)  Shropshire  Union,  &c.  Co.  v. 
129.                                                                   The  Queen,  L.  E.   7  H.   L.   Cas.  496; 

(b)  lb.  Great  E.  E.  Co.  v.  Turner,  8  Ch.  149. 
(<■)  lb.     See  also  and  consider  Arm-  (i)  Groves  v.  G.,  3  Y.  &  J.  163,  175  ; 

strong  v.  A.,  21  B.  71,  78.  Crichton   v.  G,  13  E.  p.  786;  see  p. 

(d)  57  &  58  Vict.  c.  60,  ss.  56  &  57.       829,  infra. 

(e)  17    &    IS    Vict.    c.    104,    s.    37,  (7c)  6  L.  E.  P.  C.  143. 

amended  by  25  &  26  Vict.  c.  63,  s.  3 ;  (I)  Brackenbuiy  v.    B.,  2  J.  &  W. 

43  &  44  Vict.  c.  18,  s.  2.  391  ;  &j).  Yallop,  15  V.  71,  10  E.  E. 

(/)  See  Chasteauneuf  v.  Capeyron,  7  24;    Worthington  v.  Curtis,   1  C.    D 

App.  Cas.  p.  132.  419  ;  Be  Great  Berlin,  &c.  Co.,  26  C.  D. 

(g)  46  &  47  Vict.  c.  57,  ss.  85,  87.  445. 
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agreed  between  himself  and  his  son  that  he  should  make  such  assur- 
ance in  consideration  of  his  paying  a  legacy  to  his  sou.     The  policy 
was  taken  on  the  life  of  the  son  in  favour  of  his  executors  and  admin- 
istrators.    All  the  premiums   on  the  policy  were   paid  by  the  father 
out  of  his  own  money.     The  son  died  intestate  ;  administration  was 
granted  to  the  father.     The  insurance  company  paid  the  5001.  to  the 
father.    Creditors  then  commenced  an  action  against  him  for  admin- 
istration, claiming  that  this  policy  money  was  an  advancement  to  the 
son,  or  that  if  he  claimed  it  for  himself  it  was  illegal,  under  14  Geo.  3, 
c.  48.     The  C.A.  held  that  the  evidence  rebutted  the  presumption  in 
favour  of  advancement,  and  that  the  statute  was  a  defence  which  was 
available  to  the  company  only  ;  but  that  if  that  were  not  so,  and  there 
was  any  illegality  in  the  matter,  then  the  maxim,  nielior  est  conditio, 
&c.   applied*  and   the  father  who   had  their  money    must  keep  it. 
But  if  property  is  produced  by  the  payments  of  A.  of  which  he  has 
declared  a  trust  in  favour  of  B.}  and  the  trust  in  favour  of  B.  fails 
because  by  reason   of  B.'s  criminal  act  it  would  be  against  public 
policy  to  enforce  it,  a  resulting  trust  will  arise  in  favour  of  A.  (a). 
And  as  to  the  effect  of  illegality  upon  the  presumption  of  advance- 
ment, see  Rider  v.  Kidder  (b),  Soar  v.  Foster  (c).     If,  however,  a 
father  takes  a  policy  on  his  own  life  in  the  name  of  his  son,  paying 
the  premiums  thereon  out  of  his  own  money,  it  will  be,  in  the  absence 
of  evidence  of  a  contrary  intention,  held  to  be  an  advancement  {d). 
It  is  stated,  in  former  editions  of  this  work,  that  the  principle  upon 
which  Exp.  Yallop  (e)  was  decided  seems  to  have  been  lost  sight  of  in 
Field  v.  Lonsdale  (/),  but  it  is  submitted  that  this  is  not  so.    In  that 
case,  a  person  having  deposited  moneys  in  his  own  name  in  a  savings 
bank   to  the   full   extent  allowed   by  Act    of  Parliament  (ry),    made 
further  deposits  to  an  account  in  his  own  name  "in  trust  for"  his 
sister,  but  no  notice   of  the   investment  was  given   to  her.     By  the 
terms  of  the  Act  he  retained  a  control  over  the  whole  fund.     Lang- 
dale,  M.R.,  held  that  the  only  intention  was  to  evade  the  provisions  of 
the  Act,  and  that  on  the  death  of  the  depositor  his  sister  was  not 
entitled'.      That  is  to  say,  it  being  the  manifest  intention  of  the 
depositor,  as  the  Court  held,  not  to  create  a  trust,  no  trust  could  be 
presumed  (h) ;  or  if  there  was  anything  against  public  policy  in  the 

(a)  Cleaver  v.  The  Mutual,  &c.  (the  (d)  Be  Richardson,  47  L.  T.  514. 

Maybrick  Insurance   Case),  (1891)    1  (e)  15  V.  71,  10  R.  R.  24. 

Q.  B.  p.  158.  (/)  13B- 78- 

(&)  10  V.  360.  (</)  9  Geo-  4>  c-  92> 

(c)  4  Kay  &  J.  152.  (A)  Lewin  (1891),  p.  83. 
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transaction,  which  does  not  seem  to  have  been  suggested,  then  the 
Court  held  its  hand,  and  left  the  money  where  it  was. 

Proving  Payment  of  the  Pur  chase- Money. — If  the  advance  of  the 
purchase-money  by  the  real  purchaser  does  not  appear  on  the  face  of 
the  deed,  and  even  if  it  is  stated  to  have  been  made  by  the  nominal 
purchaser,  parol  evidence  is  admissible  to  prove  by  whom  it  was 
actually  made.  Thus,  if  A.  sold  an  estate  to  C,  and  the  consideration 
was  expressed  to  be  paid  by  B.,  and  the  conveyance  made  to  B.,  the 
Court  would  allow  parol  evidence  to  prove  the  money  paid  by  C.  (a). 
We  may,  therefore,  consider  that  these  authorities  overrule  the  older 
cases  in  which  it  was  held  that  parol  evidence  could  not  be  admitted 
to  prove  payment  of  purchase-money  so  as  to  raise  a  resulting  trust, 
on  the  ground,  that  the  admission  of  such  evidence  would  be  con- 
trary to  the  Statute  of  Frauds  (6),  for  the  trust  which  results  to  the 
person  paying  the  purchase-money  and  taking  a  conveyance  in  the 
name  of  another,  is  a  trust  resulting  by  operation  of  law,  and  trusts 
of  that  nature  are  expressly  excepted  from  the  statute  (c). 

Where  the  trust  does  not  arise  on  the  face  of  the  deed  itself,  the 
parol  evidence  must  prove  the  fact  of  the  advance  of  the  purchase- 
money  very  clearly  (d).  Lord  Hardwicke,  however,  in  Willis  v. 
W.  (e),  thought  that  parol  evidence  might  be  admitted  to  show  the 
trust  from  the  mean  circumstances  of  the  pretended  owner  of  the 
real  estate  or  inheritance,  which  made  it  impossible  for  him  to  be 
purchaser  (/).  It  is  said  by  Mr.  Sanders,  in  his  Treatise  on  Uses  and 
Trusts  (g),  "  that,  after  the  death  of  the  supposed  nominal  purchaser, 
parol  proof  can  in  no  instance  be  admitted  against  the  express  decla- 
ration of  the  deed."  It  does  not,  however,  appear  that  the  Statute  of 
Frauds  is  violated  by  admitting  parol  proof  of  the  advance  of  the  pur- 
chase-money after  the  death  of  the  nominal  purchaser,  any  more  than 
it  is  by  allowing  such  proof  in  his  lifetime  (h). 


(a)  Knight  v.  Peachey,  1  Dick.  327 ;  Willis  v.  W.,  2  Atk.  71  ;  Goodright  v. 
Sug.  V.  &  P.,  910,  11th  ed. ;  Lench  v.  Hodges,  1  Watk.  Cop.  229  ;  Groves  v. 
L.,  10  V.  517  ;    see  also  Kyall  v.  E.,  G.,  3  Y.  &  J.  163. 

1  Atk.  59;  S.  C,  Amb.  413;  Willis  v.  (e)  2  Atk.  72. 

W.,  2  Atk.  71 ;  Bartlett  v.  Pickersgill,  (/)  See  also  Lench  v.  L.,  10  V.  518  ; 

1  Eden,  516 ;   Lane  v.  Dighton,  Amb.  Heard  v.  Pilley,  4  Ch.  552. 

409  ;  Groves  v.  G.,  3  Y.  &  J.  163.  (g)  Vol.  1,  p.  354,  oth  edit. 

(b)  29  Car.  2,  c.  3.  (h)  See  Lench  v.  L.,  10  V.  511,  517 ; 

(c)  See  29  Car.  2,  c.  3,  s.  8.  Sugd.  V.  &  P.  910,  11th  ed.     Its  ad- 
(<l)  Newton  v.  Preston,  Pr.  Ch.  103;  missibility  cannot  be  affected,  although 

Gascoigne   v.   Thwing,   1  Vern.   ^66;  its  weight  may  be,  Lewin(1891),  p.  179. 
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If  the  nominal  purchaser  admits  the  payment  of  the  purchase- 
money  by  the  real  purchaser,  a  trust  will  doubtless  result  (a)  ;  and  even 
although  he,  by  answer  to  a  bill,  denied  such  payment,  parol  evidence 
is,  it  appears,  admissible  in  contradiction  to  it  (b). 

But  parol  evidence  has  been  held  not  admissible  to  prove  a  verbal 
agreement  of  an  agent  to  purchase  an  estate  for  his  principal,  where 
the  agent  having  purchased  the  estate  for  himself,  with  his.  own 
money,  had,  by  his  answer,  denied  the  agreement  :  see  Bartlett  v. 
Pickersgill  (c),  where  Lord  Keeper  Henley,  clearly  drawing  the  dis- 
tinction between  the  admission  of  evidence  to  prove  the  advance  of 
purchase-money,  where  the  trusts  result  by  operation  of  the  law,  and 
are  exempted  from  the  Statute  of  Frauds  (d),  and  the  admission  of 
parol  evidence  to  prove  an  agreement,  said,  that  to  allow  parol 
evidence  in  the  latter  case  would  be  to  overturn  the  statute.  "  The 
statute,"  observes  his  Lordship,  "  says  that  there  shall  be  no  trust  of 
land  unless  by  memorandum  in  writing,  except  such  trusts  as  arise 
by  operation  of  law.  Where  money  is  actually  paid,  there  the  trust 
arises  from  the  payment  of  the  money,  and  not  from  any  agreement 
of  the  parties.  But  this  is  not  like  the  case  of  money  paid  by  one 
man,  and  the  conveyance  taken  in  the  name  of  another ;  in  that 
case,  the  bill  charges  that  the  estate  was  bought  with  the  plaintiffs 
money.  If  the  defendant  says  he  borrowed  it  of  the  plaintiff,  then 
the  proof  will  be  whether  the  money  was  lent  or  not ;  if  it  was  not 
lent,  the  plaintiff  bought  the  land  :  but  as  here  the  trust  depends  on 
the  agreement,  if  I  establish  the  one  by  parol,  I  establish  the  other 
also  .  .  .  If  the  plaintiff  had  paid  any  part  of  the  purchase- 
money,  it  would  have  been  a  reason  for  me  to  admit  the  evidence." 
The  defendant  in  this  case  was  afterwards  convicted  of  perjury  for 
having  denied  the  trust  ;  but  the  record  of  the  conviction  was  held 
not  to  be  evidence  of  the  agreement  (e). 

In  Heard  v.  Pilley  (/),  which  came  before  the  Court  on  demurrer, 
the  bill   alleged  a  written  agreement  between  P.,  the  defendant,  and 

a)  Eyall  /•.  E.,  1  Atk.  58  ;  Lane  v.  (c)  1    Eden,    515,    1    R.    R.    1;    cf. 

Dighton,  Amb.  413.  James   v.   Smith,    (1891)    1    Ch.   384; 

(fe)  See     Gascoigne    v.    Thwing,    1  affirmed  on  other  grounds,  65  L.  T.  544. 

Vern.    366  ;    Newton   v.  Preston,  Pr.  (d)  29  Car.  2,  c.  3,  s.  8. 

( 'h.    103 ;    Bartlett    v.   Pickersgill,    1  (e)  Bartlett  v.  Pickersgill,  1   Eden, 

Eden,  515,  516;    Edwards  v.   Pike,  1  517,  1  R.  R.  1 ;  see  Chadwick  v.  Maden, 

Eden,   267;    Cooth   v.  Jackson,  6  V.  9   Ha.    188;    see,    however,    Eell    v. 

39.  10  R.  R.  10,  190,  nom.  Iunes  v.  I. ;  Chamberlain,  2  Dick.  484. 

sed  ride  Skett  v.  Whitmore,  2  Freem.  (/)  4  Ch.  548. 
280. 
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S.,  the  owner  of  the  house,  for  a  lease,  and  that  P.  acted  as  his  (the 
plaintiff's)  agent,  and  it  claimed  a  conveyance  from  S.  to  the  plaiutitf 
in  accordance  with  such  agreement.  Giffard,  L.J.,  observed  "  that, 
as  regards  the  case  of  Bartlett  v.  Pickersgill,  it  seems  to  be  inconsis- 
tent with  all  the  authorities  of  the  Court,  which  proceed  on  the 
footino-  that  it  will  not  allow  the  Statute  of  Frauds  to  be  made  an 
instrument  of  fraud  "  (a).  But  in  James  v.  Smith  (h),  Kekewich,  J., 
held  that  notwithstanding  these  remarks  in  Heard  v.  Pilley,  Bartlett 
v.  Pickersgill  is  not  to  be  considered  as  overruled,  at  any  rate  as 
regards  a  case  on  all  fours  with  it,  and  distinguishable  in  an  essential 
particular  from  the  case  before  the  Court  of  Appeal. 

Voluntary  Conveyance  or  Transfer.— In  Young  v.  Peachy  (c), 
Lord  Hardwicke  distinctly  lays  it  down  that  where  a  voluntary  convey- 
ance of  land  is  made,  it  is  by  no  means  the  rule  of  the  Court  that  a 
trust  arises  by  implication,  as  in  the  case  where  one  person  pays  the 
purchase-money,  and  the  conveyance  is  taken  in  the  name  of 
another  (d). 

In  Crichton  v.  G.  (c),  North,  J.  held  that  there  was  no  resulting 
trust  to  the  donor  on  a  voluntary  conveyance  of  real  estate  ;  but 
this  on  the  special  ground  of  its  being  a  fraud  on  the  law.  In 
Foivkes  v.  Pascoe  (/),  which  was  a  purchase  of  stock  by  a  lady 
in  the  names  of  herself  and  the  son  of  her  daughter-in-law,  Jessel, 
M.R,  said  that  "  he  did  not  understand  that  the  law  of  the  Court 
made  any  difference  between  a  transfer  and  a  purchase — a  purchase 
of  stock  in  the  joint  names  of  the  beneficial  owner  and  another,  or  a 
transfer  from  that  beneficial  owner  in  the  joint  names  of  himself 
or  herself,  or  a  transfer  to  a  third  name  from  the  beneficial 
owner  into  another  name.  In  either  case,  in  the  absence  of 
evidence  to  the  contrary,  there  was  a  resulting  trust  in  favour  of  the 
beneficial  owner,"  but  on  appeal  (g),  James,  L.J.,  although  he  assumed 
for  the  purpose  of  his  judgment  that  there  was  no  distinction  between 
the  two  cases,  evidently  did  not  agree  with  the  law  as  laid  down  by 
Jessel,  M.R,,  for  he  observed  that  although  he  would  then  assume  that 
the  implication  of  a  resulting  trust  arose  as  much  in    the  case  of  a 

(a)  See    Nicholson    v.    Mulligan,   3  148,  150.     Sed  vide  Lewin  on  Trustees 

Ir.  E.  Eq.  308  ;    Cave   v.   Mackenzie,  (1891),   151 ;  Watson,  Comp.  Eq.  Vol. 

46  L.  J.  Ch.  564  ;  Chattock  v.  Muller,  II.,  p.  971,  and  cases  there  cited;  For- 

8  C.  D.  177.  dyce  v.  Willis,  3  Bro.  Ch.  585. 

(&)  (1891)  1  Ch.  384.  (e)  13  R.  770. 

(c)  2  Atk.  257.  (/)  10  Ch.  345  (n.). 

\d)  See  also  Lloyd  v.  Spillet,  2  Atk.  (y)  10  Ch.  348. 
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transfer  as  in  that  of  a  purchase  of  stock,  "  that  certainly  was  not  the 
case  with  regard  to  a  conveyance  of  land ; "  and  see  George  v. 
Howard  (a),  where  an  intestate  had  transferred  stock  into  the  joint 
names  of  himself  and  the  husband  of  one  of  his  nieces,  Lord  Chief 
Baron  Richards  said,  "  It  was  argued  on  this  ground,  that  the  intes- 
tate having  purchased  the  stock  with  his  own  money,  and  transferred 
it  into  his  own  name  and  that  of  another  person,  the  presumption  is 
that  the  other  person,  if  a  stranger,  is  merely  a  trustee  for  him 
whose  money  it  was  :  and  so  it  might  have  been  presumed  here, 
perhaps,  if  such  were  the  facts,  but  in  this  case,  stock  already 
purchased  and  invested  was  transferred  into  the  name  of  the  owner 
and  the  defendant ;  and  if  I  deliver  over  money,  or  transfer  stock  to 
another,  even  although  he  should  be  a  stranger,  it  would  be  prima 
facie  a  gift." 

In  Standing  v.  Bowring  (b),  the  plaintiff,  a  widow,  trans- 
ferred Consols  into  the  joint  names  of  herself  and  her  godson,  to 
whom  she  was  not  in  loco  parentis.  She  subsequently  married,  and 
requested  her  godson  to  concur  in  a  re-transfer,  which  he  declined  to 
do,  and  an  action  was  commenced  to  compel  him.  Cotton,  L.J.,  said, 
"The  rule  is  well  settled  that  where  there  is  a  transfer  by  a  person 
into  his  own  name  jointly  with  that  of  a  person  who  is  not  his  child 
or  his  adopted  child,  then  there  is  prima  facie  a  resulting  trust  for 
the  transferor"     The  evidence  showed  no  trust  was  intended. 

On  the  whole,  therefore,  it  would  seem  that,  at  any  rate  as  regards 
transfer  of  personal  property  to  a  stranger,  it  stands  on  the  same 
footing  as  a  purchase,  and  a  trust  will,  prima  facie,  result  to  the 
transferor,  liable,  however,  to  be  rebutted  by  evidence  (c),  but  that 
if  the  transferor  stands  in  loco  parentis  to  the  transferee  it  is 
prima  facie  an  advancement  (d). 

As  to  voluntary  settlements,  see  Ellison  v.  E.,  p.  835,  post. 

2.  How  Resulting  Trusts  may  be  Kebutted. 

Resulting  trusts,  however,  as  they  arise  from  equitable  presumption, 
may  be  rebutted  by  parol  evidence,  showing  it  was  the  intention, 

(a)  7  Price,  646.  431,  and  Part  2,  infra. 

(6)  31  C.  D.  282  ;  Siggars  v.  Evans,  {d)  Gooch  v.  G.,  62  L.  T.  384 ;  and 

5  E.  &  B.  367  ;   Smith  v.  Wheeler,  1  see  Lewin  (1891),  188.     Cf.  Hutchins 

Vent.  128  ;  London,  &c.  Banking  Co.  v.  Lee,  1  Atk.  447;  Cook  v.  Fountain, 

v.  London,  &c.  Bank,  21  Q.  B.  D.  p.  3  Swans.  585 ;    Young  v.   Peachy,   2 

542.  Atk.  256. 

(c)  See  Batstone   v.  Salter,  10  Ch. 

W.   &   T.— VOL.   II.  52 


818  trusts  (resulting). 

Dyer  v.  Dyer. 

at  the  time  of  the  purchase,  of  the  person  who  advanced  the  pur- 
chase-money, that  the  person  to  whom  the  property  was  conveyed 
or  transferred  either  solely  or  jointly  with  such  person  should  take 
for  his  own  benefit  (a).  And  the  person  who  paid  the  money  cannot 
alter  such  intention  at  a  subsequent  period  (b). 

And  such  trusts  may  be  rebutted  as  to  part,  and  prevail  as  to  the 
remainder.  Thus,  where  a  person  has  advanced  the  purchase-money, 
and  has  taken  a  transfer  of  stock  or  the  conveyance  of  an  estate  in 
the  name  of  a  stranger,  upon  proof  of  the  intention  of  the  person 
advancing  the  money  to  confer  upon  the  nominee  a  life  interest  in 
the  stock  or  estate,  the  resulting  trust  will  be  rebutted  as  to  the  life 
interest,  but  will  prevail  as  to  the  remainder  (c).  And  the  resulting 
trust  may  prevail  as  to  a  life  interest,  but  be  rebutted  as  to  the 
remainder.  This  is  often  the  case  when  a  purchase  or  transfer  of 
stock  has  been  made  by  the  purchaser  in  or  to  the  joint  names  of 
himself  and  a  stranger  (d).  And  in  such  cases,  where  the  presumption 
in  favour  of  a  resulting  trust  is  either  wholly  or  partially  rebutted  by 
evidence,  any  subsequent  purchase  or  transfer  in  the  same  name  or 
names  will  be  considered  as  made  for  the  same  purpose  (e). 

The  mere  receipt  of  the  income  of  the  property  transferred  is  not 
of  itself  sufficient  to  show  that  the  transferor  did  not  intend  to 
confer  a  beneficial  interest  on  the  transferees  (/). 

It  seems  that  statements  on  the  part  of  the  person  making  the 
purchase,  evidencing  an  intention  to  confer  some  undefined  benefit 
not  shown  to  be  acted  on,  and  a  fortiori  if  they  are  inconsistent 
with  the  acts  of  enjoyment  of  the  property,  will  not  be  sufficient  to 
rebut  a  resulting  trust  (g).  But  parol  evidence  of  interested  parties 
is  admissible  to  rebut  a  resulting  trust,  for  "  where  the  Court  of 
Chancery  is  asked,  on  an  equitable  assumption   or  presumption,  to 

(«)  Goodright  v.  Hodges,  1  Watk.  Eider  v.  Kidder,  10  V.  368;  Benbow 

Cop.  227 ;  Rider  v.  Kidder,  10  V.  364 ;  v.  Townsend,  1  My.  &  K.  501. 

Eundle  v.  R.,  2  Vern.  252;  see  Order,  (d)  Fowkes  v.  Pascoe,  Standing  v. 

n.  (1)  lb.  ;  Redington  v.  R.,  3  Ridg.  Bowring,  supra,  p.  817;   London,  &c. 

P.  C.    178 ;    Deacon  v.  Colquhoun,   2  Banking   Co.    v.  London,   &c.  Bank, 

Dr.  21  ;    Garrick  v.  Taylor,  10  W.  R.  21  Q.  B.  D.  p.  542  ;  Re  Blake,  60  L.  T. 

49;    Wheeler   v.    Smith,    1   Gif.   300;  663. 

Nicholson  v.   Mulligan,  3  Ir.  R.  Eq.  (e)  See   Fowkes  v.   Pascoe,    10   Ch. 

308  ;    Re  Rowe,    53   L.    J.    Ch.   703  ;  354,  judgment  of  Hellish,  L.J. 

Fowkes  v.   Pascoe,  Standing  v.  Bow-  (/)  George  v.  Howard,  7  Price,  646  ; 

ring,  supra,  p.  817.  Christy  v.  Courtenay,  13  B.  96;  Bat- 

(b)  Groves  v.  G.,  3  Y.  &  J.  163;  stone  v.  Salter,  19  Eq.  250,  10  Ch.  431. 
Redington  v.  R.,  3  Ridg.  P.  C.  106;  (<j)  Nicholson  v.  Mulligan,  3  Ir.  R. 
Gooch  v.  G.,  62  L.  T.  384.  Eq.  308,  323. 

(c)  Lane    v.    Dighton,    Amb.    409 ; 
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take  away  from  a  man  that  which  by  the  common  law  of  the  land 
he  is  entitled  to,  he  surely  has  a  right  to  say,  '  listen  to  my  story  as 
to  how  I  came  to  have  it,  and  judge  that  story  with  reference  to  all 
the  surrounding  facts  and  circumstances  ' "  (a). 

The  presumption  of  a  resulting  trust  will  not  be  raised,  after 
acquiescence  for  a  great  length  of  time  in  the  enjoyment  of  the  pro- 
perty by  the  person  in  whose  name  it  was  purchased,  by  the  person 
advancing  the  purchase-money  (b). 

Where  there  is  an  express  trust  declared,  upon  a  purchase  made  in 
the  names  of  strangers  (c),  though  but  by  parol,  there  can  be  no 
resulting  trust ;  for  resulting  trusts,  though  saved  by  the  Statute  of 
Frauds  (d),  are  only  saved  and  left  as  they  were  before  the  act ;  and 
a  bare  declaration  by  parol,  before  the  act,  would  prevent  an}'  result- 
ing trust  (e). 

3.  Purchase  in  Name  of  Child,  Wife,  &c. — Advancement. 

A  purchase  by  a  father  in  the  name  of  his  child  (/),  of  a  husband  in 
the  name  of  a  wife((/),  is  a  circumstance  of  evidence  (see  the  principal 
case)  which  displaces  the  equitable  presumption  of  a  resulting  trust.  It 
is  evidence  of  an  intention  to  benefit  the  wife  or  child,  and  of  course 
may  be  met  with  other  evidence  tending  to  show  a  contrary  intention, 
see  infra,  p.  825.  If  this  be  so,  it  would  seem  more  accurate  to  say 
that  such  a  relationship  between  the  donor  and  the  donee  is  evidence 
■prima  facie  of  an  intention  to  make  a  gift,  rather  than  that  it 
raises  a  'presumption  of  advancement ;  for  presumption  of  law,  or 
resulting  trusts,  arises  only  where  there  is  no  other  explanation  or 
evidence  of  what  was  intended  by  the  transaction  (h).  "  I  remember," 
says  Lord  Eldon,  "  the  case  of  Dyer  v.  Dyer,  which  was  very  fully 
considered  ;  and  the  Court  meant  to  establish  this  principle,  viz., 
admitting  the  clear  rule  that,  where  A.  purchases  in  the  name  of  B., 
A.  paying  the   consideration,   B.  is   a  trustee,   notwithstanding  the 

(«)  Per  James,  L.J.,  in  Fowkes  v.  (/)  Dyer  v.  D.,  supra. 

Pascoe,  10  Ch.  343.  [g)  Kingdome  v.  Bridges,  2  V.  67  ; 

(6)  Delane  v.  D.,  7  Bro.  P.  C.  279,  Eider    v.    Kidder,    10    V.    360;     Be 

Toml.  ed.     See,  also,  Groves  v.  G.,  3  Eykyn's  Trusts,  6  C.  D.  115. 
Y.  &  J.  172  ;  Clegg  v.  Edmondson,  8  (/*)  See  judgment  of  Eyre,  C.B.,  in 

De  G.  M.  &  G.  787.  the   principal   case,  of  Cairns,  C,  in 

(c)  Ayerst  v.  Jenkins,  16  Eq.  275.  Batstone  v.  Salter,   10  Ck.  433 ;    and 

(rZ)  29  Car.  2,  c.  3.  of  Jessel,  M.E.,  in  Bennet  v.  B.,  10  0, 

(e)  See  Bellasis  v.  Compton.  2  Vern.  D.,  p.  476. 
294. 
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Statute  of  Frauds  {a),  that  rule  does  not  obtain  where  the  purchase 
is  in  the  name  of  a  son ;  that  purchase  is  an  advancement  prima 
facie  ;  and  in  this  sense,  that  this  principle  of  law  and  presumption 
is  not  to  be  frittered  away  by  nice  refinements.  Therefore,  if  the 
purchase  was  of  a  fee  simple  immediately,  prima  facie  the  son  would 
take  ;  so,  if  it  was  the  purchase  of  a  reversion  ;  and  it  is  very 
difficult,  upon  the  mere  circumstance  of  the  proximity  or  possible 
remoteness  of  possession,  to  do  that  away.  Nothing  could  be  stronger 
than  the  circumstance  in  Dyer  v.  Dyer,  that  the  purchaser  had 
actually  devised  it.  He  certainly  took  it  to  be  his  oivn ;  bid  he 
happened  to  mistake  the  ride  "  (b). 

The  presumption  also  arises  prima  facie  in  favour  of  any  person 
with  regard  to  whom  the  person  advancing  the  money  has  placed 
himself  in  loco  parentis  (c) ;  and  for  a  definition  of  this  term,  see 
the  judgment  of  Jessel,  M.R.,  in  Bennet  v.  B.  (d),  and  of  James,  L.J. 
in  Foivkes  v.  Pascoe(e).  Thus  in  Bedford  v.  B.  (/),  an  illegitimate 
son  ;  in  Ebrand  v.  Dancer  (g),  a  grandchild  ;  and  in  Currant  v. 
Jago  (h),  the  nephew  of  a  wife,  were  held  entitled  to  property  pur- 
chased in  their  names,  from  the  presumption  of  advancement  being- 
intended.  But  see  Standing  v.  Bowring  (i),  where  a  lady  was  held 
not  to  stand  in  loco  parentis  to  a  person  who  was  the  nephew  of  her 
first  husband  and  her  godson,  but  the  resulting  trust  was  displaced 
by  evidence  establishing  a  gift. 

But  the  mere  fact  that  a  grandfather  has  placed  himself  in  loco 
parentis  towards  his  illegitimcde  grandson  during  the  life  of  his 
father,  will  not  of  itself  alone  raise  a  presumption  that  a  purchase 
in  the  name  of  such  illegitimate  grandson  was  intended  for  his 
advancement  (k). 

The  presumption  also  arises  upon  the  purchase  in  the  name  of  a 
wife  (I) ;  or  when  there  is  a  purchase  by  a  husband  in   the  joint 

(a)  29  Car.  2,  c.  3.  (d)  10  C.  D.,  p.  477. 

(b)  Finch  v.  F.,  15  V.  50;  see  also  (e)  10  Ch.  350. 
Franklin  v.  F.,  1  Swans.  17,  18  ;  Grey  (/)  Lofft.  490. 
v.  G.,  2  Swans.  597  ;  Sicknouth  v.  S.,  (g)  2  Ch.  Ca.  26. 

2  B.  454;  Christy  v.  Courtenay,  13  B.  (h)  1  CoU.  Ch.  B.  261. 

96;     Williams    v.    W.,    32    B.    370;  (i)  31  C.  D.  282. 

Tucker  v.  Burrow,  2  Hem.  &  M.  515,  (k)  Tucker  v.  Burrow,    2   Hem.    & 

524;  and  see  Keats  v.  Hewer,  13  W.  M.  515  ;  and  see  Forrest  v.  F.,  13  "W. 

B.  34,  where,  however,  it  was  held  that  B.  380;  Hart  v.  H.,  W.  N.,  (1877)  p. 

there   was   an   express  trust  for    the  184 ;    and  cf.  Powys  v.  Mansfield,  3 

purchaser.  My.  &  C.  359. 

(c)  Be  Orme,  50  L.  T.  54.  (/)  Kingdome   v.   Bridges,   2   Vem. 
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names  of  himself  and  his  wife  (a)  ;  or  in  the  joint  names  of  himself 
and  his  wife  and  child  (b).  And  where,  as  in  Re  Eykyn's  Trusts  (c), 
E.  transferred  certain  railway  debentures  and  also  stock  into  his  own 
name,  his  wife's  name,  and  that  of  a  stranger  and  strangers,  both  of 
whom  were  trustees  of  her  settlement,  it  was  held  an  advancement 
to  the  wife,  and  not  an  augmentation  of  the  funds  in  settlement. 

Where  the  husband  makes  an  investment,  such  as  money  or  stock, 
in  the  names  of  himself  and  his  wife,  it  is  an  advancement  for  the 
benefit  of  the  wife  absolutely  if  she  survives  her  husband  (d),  but  if  he 
survives  her,  then  it  reverts  to  him  as  joint  tenant  with  his  wife  (e). 
Where  the  investment  is  in  the  name  of  the  husband,  wife,  and  a 
stranger,  the  stranger  must  be  a  trustee  for  the  survivor  of  the  hus- 
band and  wife  (/).     See  p.  830,  infra. 

But  although  "  any  moralist  would  say  that  a  man  was  bound  to 
make  provision  for  the  woman  with  whom  he  had  cohabited,"  per 
Page-  Wood,  V.-C,  Soar  v.  Foster  (g),  yet  equity  does  not  raise  the 
presumption  of  advancement  when  the  purchaser  makes  the  purchase 
in  the  names  of  himself  and  a  woman  with  whom  he  was  cohabit- 
ing (h),  or  with  whom  he  had  gone  through  the  mere  form  of  mar- 
riage, as  in  the  case  of  a  marriage  with  a  deceased  wife's  sister  after 
the  passing  of  the  Act  to  render  certain  marriages  valid,  and  to  alter 
the  law  with  respect  to  certain  voidable  marriages  (i). 

It  seems  formerly  to  have  been  held  that  the  'presumption  of 
advancement  will  not  arise  from  the  mere  purchase  by  a  married 
woman  out  of  her  separate  estate  in  the  names  of  her  children, 
because  a  married  woman  was  under  no  legal  obligation  to  provide 
for  her  children  (k).  But  it  has  been  held  upon  proof  of  the  intention 
to  advance  by  married  woman  making  a  purchase  out  of  her  sepa- 
rate estate  in  the  name  of  her  niece,  that  the  latter  was  absolutely 
entitled  to  the  property  so  purchased  (I). 

67 ;    Christ's    Hospital   v.   Budgin,    2  (</)  Re  Young,  28  C.  D.  705. 

Vern.  683;  Back  v.  Andrew,  2  Vern.  (e)  Be  Eykyn's  Trusts,  6  C.  D.  118  ; 

120;  Glaister  v.  Hewer,  8  V.  199;  Dummer  v.  Pitcher,  2  My.  &  K.  262. 
Eider  v.  Kidder,  10  V.  367 ;  and  Lori-  (/)  Re  Eykyn's  Trusts,  6  C.  D.  119. 

mer  v.  L.,  10  V.  367  (n.) ;  Low  v.  See  also  Fowkes  v.  Pascoe,  10  Ch.  343. 
Carter,  1  B.  426;  Bone  v.  Pollard,  24  (g)  4  Kay  &  J.,  p.  161. 

B.  283;  Hepworth  v.  H.,  11  Eq.  10;  (/;)  Eider  v.  Kidder,  10  V.  360. 

and  see  Gosling  v.  G.,  3  Dr.  335.  (t)  5  &  6  Will.  4,   c.  54 ;    Soar  v. 

(a)  Re   Gadbury,    11    W.    E.    895;  Foster,  4  Kay  &  J.  152. 

Lloyd  v.  Pughe,  8  Ch.  88.  (k)  Re  De  Visme,  2  De  G.  J.  &  S.  17. 

(b)  Devoy  v.  D.,  3  Sm.  &  Gif.  403.  (I)  Beecher  v.  Major,  2  Dr.  &  Sm. 

(c)  6  C.  D.  115.  431,  13  W.  E.  1054. 
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A  widowed  mother  is,  it  seems,  a  person  standing  in  such  a 
relation  to  her  child  as  to  raise  the  presumption  in  favour  of  her 
child  :  see  Sayre  v.  Hughes  (a).  There  Susannah  Barling,  widow, 
after  making  her  will  in  favour  of  her  two  daughters,  transferred  East 
India  Stock  which  had  stood  in  her  own  name,  into  the  names  of 
herself  and  her  unmarried  daughter,  and  died.  Stuart,  V.-C,  held 
that  there  was  a  presumption  of  intended  benefit  to  the  unmarried 
daughter,  which  was  unrebutted,  and  that  the  stock  belonged  abso- 
lutely to  her,  and  after  referring  to  Re  Be  Visme  (b),  said  : — 
"  But  maternal  affection,  as  a  motive  of  bounty,  is,  perhaps,  the 
strongest  of  all,  although  the  duty  is  not  so  strong  as  in  the  case  of  a 
father,  inasmuch  as  it  is  the  duty  of  a  father  to  advance  his  child. 
That,  however,  is  a  moral  obligation  and  not  a  legal  one.  In  Dyer  v. 
Dyer,  Eyre,  C.B.,  shewed  that  the  relationship  between  parent  and 
child  is  only  a  circumstance  of  evidence.  *  *  *  The  word 
'father  '  does  not  occur  in  Lord  Chief  Baron  Eyre's  judgment,  and  it 
is  not  easy  to  understand  why  a  mother  should  be  presumed  to  be 
less  disposed  to  benefit  her  child  in  a  transaction  of  this  kind  than  a 
father."  And  see  Garrett  v.  Wilkinson  (c),  where  Shadivell,  V.-C, 
assumes  that  the  rule  between  mother  and  son  is  the  same  as  that 
between  father  and  son. 

This  case  was  followed  by  Batstone  v.  Salter  (d),  where  a  lady  had 
transferred  stock  into  the  names  of  herself,  her  daughter,  and  the 
daughter's  husband,  and  it  was  held  by  Hall,  V.-C,  upon  the  evi- 
dence— which  consisted  of  the  statement  of  the  defendant  in  his 
answer,  unsupported  by  any  other  evidence,  that  the  transferor 
intended  to  benefit  him  (e) — that  the  son-in-law  was  entitled  to  the 
stock.  Upon  appeal  (/),  this  decision  was  affirmed  by  Cairns,  C, 
who  decided  the  case  upon  the  ground  of  a  presumption  of  advance- 
ment, for  his  Lordship  in  giving  judgment  says,  "  Whatever  pre- 
sumption there  is  in  favour  of  an  unmarried  daughter  in  the  case  of 
a  transfer  to  her,  the  same  presumption  arises  in  this  case,  where  the 
transfer  was  to  a  married  daughter  and  her  husband." 

In  Foivkes  v.  Pascoe  (g),  a  testatrix  purchased  stock  in  the  name  of 
herself  and  the  son  of  her  daughter-in-law.  On  the  evidence  of  the  son, 
supported  by  that  of  his  wife  and  two  servants,  which  established  the 
fact  that  the  testatrix  looked  upon  her  daughter-in-law  and  her  chil- 

(a)  5  Eq.  376.  (e)  See  10  Ch.  p.  432. 

(6)  2  De  G.  J.  &  S.  17.  (/)  10  Ch.  431. 

(c)  2  De  G.  &  Sm.,  p.  246.  (g)  10  Ch.  343,  supra,  p.  816. 

(d)  19  Eq.  250. 
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dren  as  if  they  were  her  own,  it  was  held,  overruling  Jessel,  M.R, 
that  the  evidence  in  favour  of  gift,  and  against  trust,  was  conclusive. 

In  the  case,  however,  of  Bennet  v.  B.  (a),  a  widowed  mother 
who  had  a  jointure  of  1,0001.  a  year  agreed  with  her  son,  who  was 
entitled  to  the  income  of  the  estate  upon  which  the  jointure  was 
charged,  to  apply  to  an  insurance  office  for  a  loan  of  3,OO0Z.  upon  a 
mortgage  of  her  jointure  and  a  policy  on  her  life.  This  loan  was 
made  for  the  son's  benefit,  and  was  handed  over  to  him.  He  pre- 
deceased his  mother,  and  she  had  to  pay  the  premiums.  She 
claimed,  as  a  creditor,  against  his  estate  for  3.000Z.  Jessel,  M.R., 
held  that  there  was  strong  evidence  to  show  that  a  loan,  and  not  a 
gift,  was  intended,  and  therefoie  the  presumption  that  it  was  a 
gift  did  not  exist  (6).  Referring  to  Sayre  v.  Hughes  (c),  the 
learned  Judge  said,  "  T  should  have  had  no  hesitation  in  deciding 
that  case  in  the  same  way  as  the  Vice-Chancellor  did,  having  regard 
to  the  evidence  ;  I  should  not  have  arrived  at  the  same  conclusion 
irrespective  of  the  evidence.  We  then  arrive  at  this  conclusion  :  that 
in  the  case  of  a  mother — this  is  the  case  of  a  tuidowed  mother — it  is 
easier  to  prove  a  gift  than  in  the  case  of  a  stranger  ;  in  the  case  of  a 
mother  very  little  evidence  beyond  the  relationship  is  wanted,  there 
being  very  little  additional  motive  required  to  induce  a  mother  to 
make  a  gift  to  her  child  "  (d). 

In  a  previous  case  the  same  Judge  decided  that  the  presumption 
of  a  gift  does  not  arise  in  the  case  of  a  stepmother,  but  he  seems 
there  to  have  been  of  opinion  that  it  did  so  in  the  case  of  a 
mother  (e). 

The  alteration  in  the  law  by  the  Married  Women's  Property  Act, 
1882  (/),  by  which  a  married  woman  having  separate  property  is 
rendered  liable  to  the  maintenance  of  her  children  (sect.  21),  may  in 
case  of  a  purchase  by  her  in  the  name  of  a  child  give  rise  to  the  pre- 
sumption of  advancement. 

Where  a  contract  is  entered  into  to  purchase  real  property  in  the 
name  of  a  wife  or  child,  although  the  wife  or  child  as  volunteers 
could  not  file  a  bill  for  specific  performance  of  the  contract,  never- 
theless if  the  vendor  enforces,  or  is  entitled  to  payment  out  of  the 
husband's    estate,  the   conveyance   must    be   made   to   the  wife  or 

(a)  10  C.  D.  474.  T.  51. 

(b)  lb.  p.  480.  (e)  Todd  v.  Moorhouse,   19  Eq.  69, 

(c)  5  Eq.  376,  supra,  p.  822.  71. 

((/)  Batstone   v.   Salter,    supra,   was  (/)  45  &  46  Yict.  c.  75. 

not  cited.    See  further  Be  Orme,  50  L. 
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child  (a).  In  Drew  v.  Martin  (b),  an  agreement  for  the  purchase  of 
land  was  entered  into  in  the  names  of  the  husband  and  wife,  and  the 
husband  died  before  the  whole  of  the  purchase-money  was  paid. 
Upon  an  inquiry  in  an  administration  suit  as  to  the  real  property  of 
the  husband,  it  was  held  by  Page-  Wood,  V.-C,  that  it  did  not  include 
the  purchased  estate,  that  the  purchase  enured  for  the  benefit  of  the 
widow,  and  that  the  unpaid  purchase-money  was  payable  out  of  the 
husband's  personal  estate  (c). 

In  Re  Whitehouse  (d),  G.  W.  during  his  father's  lifetime  contracted 
in  March,  1885,  with  C.  to  purchase  a  business  for  1.500Z. ;  3001.  was 
to  be  paid  in  cash  down,  the  residue  by  instalments,  secured  by  the 
joint  and  several  promissory  notes  of  G.  W.  and  his  father.  The 
father  lent  G.  W.  the  3001.,  and  joined  with  him  in  giving  the  notes, 
all  of  which  were  dated  January,  1885.  G.  W.  took  possession  and 
carried  on  the  business,  and  the  father  paid  144£.  for  principal  and 
interest  due  on  the  first  note,  which  was  payable  six  months  after 
date.  By  his  will  dated  October,  1885,  the  father  settled  one-fifth 
share  of  his  estate  on  G.  W.  for  life,  remainder  to  his  children,  and 
directed  that  before  participating  in  his  share  under  the  will  G.  W. 
should  repay  all  sums  advanced  to  him  during  his  lifetime,  or  should 
have  such  sums  deducted  from  his  share.  In  May,  1886,  the  father 
died,  and  a  claim  for  the  balance  of  the  purchase-money  was  carried 
in  against  his  estate  and  paid.  It  was  contended,  inter  alia,  that  the 
sums  paid  by  the  father  and  his  executors  were  "  advances  "  by  the 
father  to  the  son,  but  the  Court  held  that  the  case  differed  from  Red- 
ington  v.  R.  (e)  and  Drew  v.  Martin  (/),  inasmuch  as  in  these  cases 
there  was  a  contract  by  the  testator  himself  that  the  purchase-money 
should  be  paid  by  himself  or  out  of  his  estate,  whereas  in  this  case 
the  testator  was  not  a  party  to  the  contract  of  purchase,  as  in  Drew 
v.  Martin,  nor  was  there  any  evidence  that  there  was  a  contract  by 
the  father  to  indemnify  his  son,  as  in  Redington  v.  R.,  and  that 
looking  at  the  whole  circumstances  (g),  there  was  no  gift  to  the  son 
intended. 

The  presumption  of  advancement  also  arises  where  a  husband  takes 

(a)  Eedington  v.  E.,  3  Bidg.  P.  C.  v.  Asher,  2  De  G.  &  Sm.  436. 
106 ;    Skidmore    v.   Bradford,    8    Eq.  (d)  37  C.  D.  683. 

134  ;  Nicholson  v.  Mulligan,  3  Ir.  E.  (e)  Supra. 

Eq.  308.  (/)  Supra. 

(6)  2  Hern.  &  M.  130.  (g)  See  Marshall  v.  Crutwell,  20  Eq. 

(c)  See    Yance    v.    V.,    1    B.    605 ;  32S,  329. 
Bailey  v.  Collett,  18  B.  181 ;  Harrison 
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a  deposit  receipt  at  a  bank  in  the  names  of  himself  and  his  wife,  or 
alters  a  deposit  receipt  from  his  own  name  to  the  names  of  himself 
and  his  wife  (a). 

And  it  seems  if  a  father  effects  a  policy  of  assurance  on  the  life  of 
his  son,  a  presumption,  liable  to  be  rebutted  by  evidence,  would 
arise,  that  he  intended  it  to  be  for  his  son's  benefit :  Worthington  v. 
Curtis  (b),  in  which  case,  however,  the  evidence  showed  that  the 
father  effected  the  policy  for  his  own  benefit ;  and  compare  Re 
Richardson  (c). 

Where  a  father  of  a  family,  upon  a  purchase  of  an  estate  being 
made  by  the  trustees  of  his  marriage  settlements,  pays  them  a  fur- 
ther sum  in  order  to  enable  them  to  complete  such  purchase,  it  will 
be  presumed  that  he  did  so  for  the  benefit  of  all  persons  interested 
under  the  settlements  (cl). 

Solicitor  and  Client. — The  circumstances  in  which  the  parties  stand 
to  each  other  may  of  themselves  rebut  the  presumption  of  advance- 
ment, and  throw  the  onus  on  the  child  of  proving  a  gift,  as  in  Garrett 
v.  Wilkinson  (e),  where  the  son  acted  as  solicitor  of  his  mother. 


4.  Evidence  to  rebut  or  to  support  the  Presumption  of  Advancement. 

Purchase  in  the  name  of  a  child,  &c,  is,  as  we  have  seen  (p.  819, 
supra),  merely  a  circumstance  of  evidence  of  an  intention  to  make  a 
gift  to  the  child,  &c,  and  -prima  facie,  therefore,  it  displaces  the 
equitable  presumption  of  a  resulting  trust.  But  such  evidence  may 
be  strengthened  or  opposed  by  other  evidence,  for  the  object  of  the 
Court  is  to  discover,  upon  a  review  of  all  the  circumstances,  the  true 
explanation  of  the  transaction.  Many  other  circumstances  of  evi- 
dence have,  therefore,  been  taken  into  consideration  by  different 
equity  Judges  in  determining  the  question  of  intent,  with  the  result 
predicted  by  Eyre,  C.B.  in  the  principal  case,  of  "  getting  into  a  very 
wide  sea  without  very  certain  guides."  Most  of  these  are,  however, 
now  disregarded.  Thus,  at  one  time,  it  was  thought  that  the  infancy 
of  a  child,  in  whose  name  a  purchase  was  made,  was  a  circumstance 
of  evidence  against  its  being  considered  a  gift  by  way  of  advance- 
ment ;  it  is  now,  however,  considered  a  strong  circumstance  in  favour 

(a)  Talbot  v.   Cody,  10   Ir.   R.  Eq.  (d)  Ousely    v.    Anstruther,    10    B. 

138,  146 ;  Gosling  v.  G.,  3  Dr.  335.  461 ;  Be  Curteis'  Trusts,  14  Eq.  217. 
(6)  1  C.  D.  419,  423.  (e)  2  De  G.  &  Sm.  246. 

(c)  47  L.  T.  514. 
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of  advancement  being  intended  (a),  nor  will  a  partial  provision  be 
considered  as  evidence  against  an  intention  to  advance  (b). 

And  the  argument  that  the  property  purchased  by  the  parent 
being  reversionary,  it  could  not  be  intended  as  a  proper  provision 
for  the  child,  will  not  now  prevail  (c). 

The  objections  of  Harchuicke,  C,  to  a  purchase  in  the  joint  names 
of  a  parent  and  child  (d)  would  now  have  no  weight ;  for  it  has 
been  repeatedly  held,  that  a  purchase  by  a  parent  in  the  joint  names 
of  himself  and  his  child,  or  by  a  husband  in  the  joint  names  of 
himself  and  his  wife,  will  be  held  to  amount  to  evidence  of  an  inten- 
tion to  advance  the  child  or  wife  to  the  extent  of  the  interest  vested 
in  them  respectively,  or  absolutely  if  either  of  them  respectively  sur- 
vive him ;  but  if  they  predecease  the  husband,  he  will  take  as  sur- 
viving joint  tenant  (e).  A  stranger,  however,  on  a  purchase  by  a 
husband,  taking  jointly  with  the  husband  and  wife,  must  hold  the 
estate  vested  in  him  in  trust  for  the  survivor  of  the  husband  and 
wife  (/).  The  principal  case,  overruling  Dickenson  v.  Shaiv  (g), 
decides  that  a  grant  of  copyholds,  taken  by  a  father  in  the  names  of 
himself  and  his  sons,  will  be  an  advancement  for  the  sons,  although, 
according  to  the  custom  of  the  manor,  grants  were  made  for  lives 
successive  (h). 

A  circumstance  of  evidence  in  favour  of  a  trust  and  against  a 
gift  has  been  admitted,  namely,  that  the  child  has  been  already 
fully  advanced :  in  that  case  he  may,  it  seems,  be  held  a  trustee 
for  the  father  (i)  ;  especially  if  the  father  also  enters  into  posses- 
Co)  Laniplugh  v.  L.,  1  P.  W.  Ill ;  1  P.  W.  Ill ;  Crabb  v.  C,  1  My.  &  K. 
Mmnma  v.  M.,  2  Yern.  19;  Finch  v.  511  ;  Dumnier  v.  Pitcher,  2  My.  &  K. 
F.,  15  V.  43  ;  Christy  v.  Courtenay,  13      272  ;  Fox  v.  F.,  15  Ir.  Ch.  E.  89. 

B.  96;    Skeats   v.  S.,   2   Y.   &  C.  C.  (/)  Be  Eykyn's  Trusts,  6  C.  D.  115, 

C.  9.  ante,   p.    821,   and.  see   Kingdome    v. 

(b)  Kedington  v.  E.,  3  Eidg.  P.  C.  Bridges,  2  Vera.  67;  Bumboll  v.  R, 
106.  2  Eden,  17. 

(c)  Eumboll    v.    E.,    2    Eden,    17 ;  (>j)  See  supra,  p.  807. 

Finch  v.  F.,  15   V.  43,  10  E.  E.  12  ;  (h)  See  Murless  v.  Franklin,  supra; 

Murless  v.  Franklin,  1   Swans.   13,  18  Swift    v.    Davies,    8   East,    354  (n.) ; 

E.  E.  3 ;  see  Pilsworth  v.  Mosse,  14  Ir.  Finch  v.   F.,  15  V.  43  ;  Skeats  v.  S., 

Ch.  E.  163.  2  Y.  &  C.  C.  C.  9 ;  Jeans  v.  Cooke,  24 

(d)  See  Pole  v.  P.,  1  Y.  76 ;  Stile-  B.  513,  decided  upon  the  authority  of 
man  v.  Ashdown,  2  Atk.  480.  the  principal  case. 

(e)  See  Scroope  v.  S.,  1  Ch.  Ca.  27 ;  (t)  Elliot  v.  E.,  2  Ch.  Ca.  231  ;  Pole 
Back  v.  Andrews,  2  Yern.  120;  Grey  v.  P.,  1  Y.  76. 

v.  G.,  2  Swans.  599;  Lamplugh  v.  L., 
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sion  and  receipt  of  the  property  (a).  The  observation,  however,  of 
Eyre,  C.B.,  in  the  principal  case  would,  at  the  present  day,  probably 
be  considered  a  sufficient  answer  to  such  an  objection  to  the  pre- 
sumption of  advancement.  "  The  rule  of  equity,"  observes  his  Lord- 
ship, "  as  recognised  in  other  cases,  is,  that  the  father  is  the  only 
judge  on  the  question  of  a  son's  provision;  and,  therefore,  the 
distinction  of  the  son's  being  provided  for  or  not,  is  not  very  solidly 

taken  (6)." 

Another  circumstance  is  mentioned  in  the  principal  case,  as  evi- 
dence against  a  gift  to  a  child  by  way  of  advancement,  viz.,  the 
father's  entering  into,  and  keeping  possession,  and  taking  the  rents 
and  profits  of  the  purchased  property,  or  the  son's  giving  receipts  in 
the  name  of  the  father.  If,  however,  the  son  is  an  infant,  such  acts 
on  the  part  of  the  father  will  not  be  evidence  of  a  trust  (c). 

In  Grey  v.  G.  (d),  the  purchase  was  made  by  a  father  in  the  name 
of  his  adult  son.  Very  strong  evidence  was  adduced  to  show  that  the 
purchase  was  really  in  trust  for  the  father,  namely  that  the  father 
received  the  profits  of  the  estate  purchased  in  the  name  of  his  son  for 
twenty  years,  made  leases,  took  fines,  inclosed  part  of  the  estate  in  a 
park,  built  much,  and  provided  materials  for  more  buildings,  gave 
directions  for  a  settlement,  and  treated  for  a  sale  of  the  estate,  yet, 
after  all  this,  it  was  decided  by  Lord  Nottingham,  after  much  con- 
sideration, that  the  purchase  by  the  father  in  the  son's  name  was  an 
advancement.  Upon  the  same  principle,  in  Sidmouth  v.  S.  (e), 
where  moneys  were  invested  in  the  funds  by  a  father  in  the  name  of 
the  son,  the  dividends  of  which  were  received  by  the  father  during 
his  life,  under  a  power  of  attorney  from  his  son,  it  was  held,  after  his 
death,  that  this  was  an  advancement,  and  that  the  funds  belonged  to 

the  son. 

But  where  there  is  an  immediate   formal  and   unmistakable  act  of 
taking  possession  on  the  part  of  the  father,  as  where,  for  instance,  a 

(a)  Grey  v.  G.,  2  Swans.  600  ;  Loyd  Mumma  v.  M.,  2  Vern.  19  :  Alleyne  v. 

v    Read,    1  P.  W.  608;  Redington  v.  A.,  2  Jo.  &  Lai  544  ;  Lamplugh  v.  L., 

R     3  Ridg.  P.  C.  190.  1  P.  W.  Ill  ;  Stileman  v.  Ashdown,  2 

"(6)  See&Redington  v.  R.,  3  Ridg.  P.  Atk.  480  ;    Taylor   v.  T.,  1  Atk.  386  ; 

C.  190;  Sidmouth  v.  S.,  2  B.  456.    See  George's    Case,   cited   2   Swans.   600; 

also  Hepworth  i>.H.,  11  Eq.  10 ;  Gooch  and  see  Devoy  v.  D.,   3  Sin.  &  <xd. 

v.  G.,  cited  infra,  p.  828  ;  Bone  v.  Pol-  403  ;  Christy  v.  Courtenay,  13  B.  96  ; 

lard,  24  B.  283  ;  Garrett  v.  Wilkinson,  Fox  v.  F.,  15  Ir.  Ch.  R.  89. 

2  De  G.  &  Sm.  244.  (d)  2  Swans.  299. 

(c)  Loyd  v:    Read,    1    P.    W.   608  ;  (e)  2  B.  447. 
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man  bought  a  shop  in  his  son's  name,  and  immediately  took  posses- 
sion and  put  his  own  name  over  the  door,  that  would  be  an  ostensible 
taking  possession  sufficient  to  show  ownership  in  the  father,  and  trus- 
teeship in  the  son  (a). 

And  where  a  father  soon  after  a  purchase  in  the  name  of  his  son, 
called  on  the  tenant  and  gave  him  notice  to  quit,  although  he  ulti- 
mately allowed  him  to  remain,  it  was  held  by  Wickens,  V.-C,  that 
"  although  that  circumstance  could  not,  perhaps,  be  taken  as  an 
unmistakable  act  of  taking  possession  by  the  father,  sufficient  to 
establish  that  he  purchased  for  himself,  nevertheless  it  was  a  circum- 
stance of  great  weight,  and  looking  at  that  and  the  rest  of  the 
evidence,  he  was  of  opinion  that  it  was  a  trust  and  not  an  advance- 
ment "  (b). 

The  facts  relied  upon  as  evidence  of  an  intention  to  create  a  trust 
must  have  taken  place  antecedently  to,  or  contemporaneously  with 
the  purchase,  or  else  immediately  after  it,  so  as  to  form,  in  fact,  part 
of  the  same  transaction  (c). 

In  Gooch  v.  G.  (d),  a  father  took  shares  in  his  son's  name  sufficient 
to  qualify  him  as  a  director.  He  also  transferred  500  shares  of  his 
own  into  the  son's  name,  and  by  his  will  settled  the  bulk  of  his  pro- 
perty upon  him.  The  dividends  were  paid  to  the  father  by  the  son, 
and  the  certificates  of  the  shares  were  in  the  father's  keeping,  in 
envelopes  indorsed  "  belonging  to  me."  Held  that  the  shares  were 
taken  and  placed  in  the  name  of  the  son  for  the  purpose  of  qualify- 
ing him  as  director,  and  that  under  the  circumstances  the  presump- 
tion of  advancement  was  rebutted. 

But  subsequent  facts  will  not  be  admissible  in  evidence  to  show 
the  intention.  Thus  a  devise  of  the  property,  as  in  the  principal  case  (e), 
or  a  mortgage  (/),  or  a  demise  of  copyholds  by  a  licence  obtained 

(a)  Per  Wickens,  V.-C,  in  Stock  v.  403;  Swift  v.  Davis,  8  East,  354  (n.) ; 

M'Avoy,  15  Eq.  59.  Childers  v.   C,   1  De   G.   &   J.  482; 

(6)  lb.  55,  59.  Dumper  v.  D.,   3  Gif.  583;  Down  v. 

(c)  Grey  v.  G.,  2  Swans.  594  ;  Eed-  Ellis,  35  B.  578  ;  Stock  v.  M'Avoy,  15 

ington  v.  R.,  3  Ridg.  P.  C.  106,  177,  Eq.  55. 

194;    Murless  v.  Franklin,    I   Swans.  (d)  62  L.  T.  384. 

17,  19,  18  R.  R.  3;  Sidmouth  v.  S.,  2  B.  (e)  Mumma    v.    M.,    2    Vern.     19; 

447 ;  Scawin  v.  S.,  1  Y.  &  C.  C.  C.  65 ;  Crabb  v.  C,  1  My.  &  K.  511  ;  Skeats 

Prankerd  v.  P.,  1  S.  &  S.  1  ;  Christy  v.  v.   S.,  2  Y.  &  C.  C.   C.  9  ;   Jeans  v. 

Courtenay,  13B.26;  Collinson  v.  C,  3  Cooke,  24  B.  513;   Dumper  v.  D.,  3 

De  G.  M.  &  G.  40y ;  Bone  v.  Pollard,  Gif.  583 ;  Williams  v.  TV.,  32  B.  370. 

24  B.  283;  Devoy  v.  D.,  3  Sm.  &  G.  (/)  Pack  v.  Andrew,  2  Yern.  110. 
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subsequently  to  the  purchase  in  the  name  of  the  child  (a),  will  be 
ineffectual. 

Evidence  of  parol  declarations  of  the  father  contemporaneous 
with  the  purchase  is  also  admissible,  but  not  his  declarations  made 
subsequent  thereto  (6).  And,  of  course,  parol  evidence  may  be  given 
by  the  son  to  show  the  intention  of  the  father  to  advance 
him ;  for  such  evidence  is  in  support  both  of  the  legal  interest 
of  the  son  and  of  the  equitable  presumption,  see  Fowkesv.  Pascoe  (c), 
where  the  evidence  of  the  donee  and  his  wife  was  received.  The  acts 
and  declarations  of  the  father  subsequent  to  the  purchase  may  be  used 
in  evidence  against  him  by  the  son,  although  they  could  not,  as  we 
have  before  seen,  be  used  by  the  father  against  the  son  (d)  ;  and  the 
better  opinion  seems  to  be,  that  the  subsequent  acts  and  declarations 
of  the  son  can  be  used  against  him  by  the  father  where  there  is  nothing 
showing  the  intention  of  the  father,  at  the  time  of  the  purchase, 
sufficient  to  counteract  the  effect  of  those  declarations  (e). 

Illegality  (see  p.  812,  supra). — Where  the  object  of  the  evidence  is 
to  show  that  the  person  who  made  the  transfer  intended  it  to  take 
effect  in  fraud  of  the  law,  such  evidence  will  not  be  received :  see 
Childers  v.  G  (/),  where  a  father  conveyed  by  registered  deed  900 
acres  of  land  in  the  Bedford  Level  to  his  son  in  order  to  make  him 
eligible  as  a  bailiff.  The  son  shortly  afterwards  died,  without  being- 
aware  of  the  conveyance,  and  without  having  been  elected  bailiff.  It 
was  held  by  Wood,  V.-C,  that  the  gift  was  irrevocable,  and  that  the 
heir  of  the  son  was  entitled  to  it  for  his  own  benefit.  "  I  cannot," 
said  his  Honor,  "allow  the  plaintiff  to  say,  '  I  intended  this  deed  to 
operate  in  fraud  of  the  law ' ; "  but  upon  the  discovery  of  fresh 
evidence  the  order  of  the  V.-C.  was  discharged,  and  leave  was  given 

(a)  Murless  v.  Franklin,  1  Swans.  (c)  10  Ch.  350.  See  Lamplugh  v.  L., 
13,  18  R.  R.  3.  1  P.  W.  113  ;  Redington  v.  R.,  3  Ridg.. 

(b)  Elliot    v.   E.,    2    Ch.    Ca.   231;  P.  C.  182,  195;  Taylor  v.  T.,   1  Atk. 
Woodman   v,  Morrell,   2   Freem.  33 ;  386  ;  Fowkes  v.  Pascoe,  10  Ch.  343. 
Birch  v.  Blagrave,  Amb.  266;  Finch  (d)  Redington  v.  R.,  3  Ridg.  P.  C. 
v.  F.,  15  V.  51;  Redington  v.  R.,  3  195,   197;  Sidmouth  v.  S.,  2  B.  455; 
Ridg.  P.  C.  106  ;  Sidmouth  v.  S.,  2  B.  Stock  v.  M'Avoy,  15  Eq.  55. 

456;  Devoy  v.  D.,  2  Sm.  &  Gif.  403;  (e)  Sidmouth  v.  S.,  2  B.  455  ;  Scawin 

Forrest  v.  F.,  13  W.  R.  380;  see  also  v.  S.,  1  Y.  &  C.  C.  C.  65;  Pole  v.  P., 

Stone  v.  8.,  3  Jur.  (N.  S.)  708;  and  1  V.  76;  Jeans  v.  Cooke,  24  B.  521; 

the  remarks  on  these  cases  in  O'Brien  see,  however,  Murless  v.  Franklin,  1 

v.   Sheil,  7  Ir.  R.  Eq.  255.     See  also  Swans.  20,  18  R.  R.  3. 

Williams  v.  W.,  32  B.  370  ;  Worthing-  (/)  3  Kay  &  J.  310. 
ton  v.  Curtis,  1  C.  D,  419. 
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to  amend  the  bill,  whereupon  it  was  held,  upon  the  evidence,  that  the 
father  had  not  intended  or  considered  the  transaction  to  have  the 
effect  of  making  the  son  beneficial  owner ;  that  on  the  construction 
of  the  Act,  a  dry  legal  estate  was  a  sufficient  qualification  ;  that,  as 
there  was  nothing  illegal  in  the  father's  design,  and  no  intention  to 
represent  the  son  as  beneficial  owner,  the  father  was  entitled  on  the 
ground  of  trust  or  mistake  or  both  to  have  a  reconveyance  from  the 
heir  of  the  son  (a). 

Husband  and  Wife  (see  p.  821,  supra).— Where  it  appears  from 
the  evidence  that  a  husband  has  paid  money  into  a  bank  to  an 
account  opened  in  his  wife's  name  as  a  mere  agency  account,  for  the 
purpose  of  convenience,  and  without  any  contract  or  intention  to  give 
the  wife  any  interest  in  such  money,  it  will  be  the  property  of  the 
husband  and  not  of  the  wife  (b).  And  the  surrounding  circumstances 
may  be  taken  into  consideration  (c).  And  so  in  the  case  of  a  pur- 
chase by  a  husband  of  stock  in  the  joint  names  of  the  husband  and 
wife,  as  to  which  see  Smith  v.  Warde  (d) ;  Hoyes  v.  Kimbersley  (e). 

In  Re  Gadbury  (/),  a  sum  of  money  was  invested  in  the  funds  in 
the  joint  names  of  a  husband  and  wife,  and  she,  by  power  of  attorney 
from  him,  sold  out  a  portion,  and  with  his  knowledge  kept  it  locked 
up  in  her  own  special  custody  until  his  death.  Kindersley,  V.-G, 
held,  that  the  portion  which  remained  in  the  funds  in  the  joint  names 
of  the  husband  and  wife  survived  to  the  wife,  but  that  the  other 
portion,  which  was  sold  out  by  her  and  kept  in  her  custody,  formed, 
on  the  husband's  death,  a  part  of  bis  general  personal  estate. 

Solicitor  and  Client — See  this  note,  p.  825,  supra. 

5.  When  Purchases  in  names  of  Third  Parties  are  void  or  voidahle. 

Where  an  advancement  is  made  by  a  person  largely  indebted  at 
the  time,  it  will  be  deemed  fraudulent  (g),  and  will  be  void  under 
the  13  Eliz.  c.  5,  as  against  his  creditors  (h).     See  p.  873,  post. 

(a)  And  see  Childers  v.  C,  1  De  G.  (c)  2  Sm.  &  G.  195. 
&   J.    482  ;    May    v.    M.,    33   B.    81 ;  (/)  11  W.  E.  895. 

Davies  v.   Otty,  35  B.  208 ;  Manning  (g)  Holmes  v.  Penny,  3  Kay  &  J. 

v.  Gill,  13  Eq.  485  ;  Haigh  v.  Kaye,  7  90. 

Cli.  469.  (/')  Christy  v.  Courtenay,  13  B.  96, 

(b)  See  Lloyd  v.  Bughe,  8  Ch.  88.  101 ;  Barrack  v.   MCulloch,  3  Kay  & 

(c)  Marshal  v.  Crutwell,  20  Eq.  328  ;  J.  110  ;  and  see  Bankruptcy  Act.  1883, 
Be  Young,  28  C.  D.  705  ;  Be  White-  s.  4  (B.)  s.  41  ;  Yate  Lee,  Bankruptcy 
house,  37  C.  D.  683,  supra,  p.  824.  (1891),  pp.  21,  418 ;  notes  to  Ellison  v. 

(d)  15  Si.  56.  E.,  post,  p.  873. 
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It  has  been  made  a  question  whether  a  purchase  by  a  man  in  the 
name  of  a  child,  wife,  or  other  person,  solely  or  jointly  with  himself, 
is  voluntary  within  27  Eliz.  c.  4  (a).     See  p.  864,  post. 

A  transfer  of  shares  to  an  infant  is  not  void  but  voidable  only  (b). 
Where  a  father  transfers  shares  in  an  incorporated  company  to  his 
infant  son,  although  the  son  might  claim  the  shares  as  an  advance- 
ment, nevertheless  the  Court  will,  on  the  part  of  the  infant,  repudiate 
the  shares,  if  the  company  be  wound  up,  and  the  father  will  be  a 
contributory  (c). 

6.  Purchase  with  Trust-Money.    Following  it. 

Parol  evidence  is  admissible  to  prove  that  a  purchase  of  land  has 
been  made  by  a  trustee  with  trust-money,  notwithstanding  the 
Statute  of  Frauds  (cl),  because  constructive  trusts  are  excepted  there- 
from by  sec.  8 ;  and  upon  that  being  proved,  a  trust  will  result  in 
favour  of  the  cestui  que  trust,  the  real  owner  of  the  money.  Thus, 
Grant,  M.R.,  in  Lench  v.  L.  (e),  speaking  of  a  purchase  alleged  to 
have  been  made  with  trust-money,  says,  "  All  depends  upon  the  proof 
of  the  facts  ;  for,  whatever  doubts  may  have  been  formerly  enter- 
tained upon  this  subject,  it  is  now  settled  that  money  may,  in  this 
manner,  be  followed  into  the  land  in  which  it  is  invested  ;  and  a 
claim  of  this  sort  may  be  supported  by  parol  evidence  "  (/). 

The  result  will  be  the  same  where  the  money,  subject  to  an  express 
or  implied  trust,  has  been  invested  by  the  trustee,  or  person  standing 
in  a  fiduciary  position,  in  the  purchase  of  goods,  money,  notes,  bills, 
and  other  chattels,  or  paid  into  a  bank,  if  it  can  be  traced  (g). 

(a)  See  Worthington  on  Fraudulent  Balgney  v.  Hamilton,  cited  Ainb.  414; 
Conveyances  (1887),  pp.  21  &  200 ;  and  Hughes  v.  Wells,  9  Ha.  749  ;  Harford 
Drew  v.  Martin,  2  Hem.  &  M.  130,  v.  Lloyd,  20  B.  310;  Bridgman  v.  Gill, 
133;  and  notes  to  Ellison  v.  E.,  post,  24  B.  302;  Birds  v.  Askey,  24  B. 
p.  864.  618;    Trench  v.  Harrison,  17  Si.  Ill  ; 

(b)  Lumsden's  Case,  4  Ch.  31;  Wadham  v.  Bigg,  1  Dr.  &  Sin.  216; 
Gooch's  Case,  8  Ch.  266.  Williams  v.  Thomas,  lb.  417  ;  Eolfe  v, 

(c)  Reid's  Case,  24  B.  318  ;  Rich-  Gregory,  13  W.  R.  355  ;  Frith  v.  Cart- 
ardson's  Case,  19  Eq.  588;  Weston's  land,  2  Hem.  &  M.  417;  Hopper  v. 
Case,  5  Ch.  614 ;  Mitchell's  Case,  9  Eq.  Conyers,  2  Eq.  549 ;  Brown  v.  Adams, 
363;  Simpson,  Infauts  (1890),  p.  48.  4  Ch.  764;    Middleton  v.  Pollock,  4 

(d)  29  Car.  2,  c.  3.  C.  D.  49 ;    G.   E.   R.   Co.  v.  Turner,  8 

(e)  10  V.  517.  Ch.  149;    Ex  p.  Cooke,  4  C.  D.  123; 
(/)  See  also  Anon.,  Sel.Ch.Ca.  57;       Birt    v.   Burt,     11    C.    D.    772   (n.)  ; 

Ryall  v.  R.,  1  Atk.  59;    S.  C,  Amb.       Crichton  v-  C,  (1895^  2  Ch.  253. 
413;    Lane   v.    Dighton,    Amb.    409;  (g)  Be   Hallett's   Estate,    13   C.  D. 
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In  either  case  the  beneficial  owner  is  entitled  at  his  election  either 
to  take  the  property,  or  to  have  a  charge  on  the  property  for  the 
amount  of  the  trust-money  (a).  Where,  however,  a  trustee  has 
mixed  the  trust-money  with  his  own  there  is  this  distinction,  that 
the  cestui  que  trust,  or  beneficial  owner,  can  no  longer  elect  to  take 
the  property,  because  it  is  no  longer  bought  with  the  trust-money 
simply  and  purely,  but  with  a  mixed  fund.  He  is,  however,  still 
entitled  to  a  charge  on  the  property  purchased,  for  the  amount  of  the 
trust-money  laid  out  in  the  purchase ;  and  that  charge  is  quite  inde- 
pendent of  the  fact  of  the  amount  laid  out  by  the  trustee  (b).  To 
follow  trust  money,  there  must  be  specific  property,  capable  of  being 
identified,  into  which  the  money  has  been  converted  (c). 

Money  also  held  by  a  person  in  a  fiduciary  character,  if  paid  by 
him  to  an  account  at  his  banker's,  may  be  followed  by  the  person 
for  whom  he  held  the  money,  who  has  a  charge  on  the  balance  in 
the  banker's  hands  (cl).  Hence  if  a  person  who  holds  money  as  a 
trustee  or  in  a  fiduciary  character,  pays  it  to  his  account  at  his 
banker's,  and  mixes  it  with  his  own  money,  and  draws  out  sums  by 
cheques  in  the  ordinary  manner,  the  rule  in  Clayton's  Case  (e)  attri- 
buting the  first  drawings  out  to  the  first  payments  in  does  not 
apply,  so  that  the  drawer  must  be  taken  to  have  drawn  out  his  own 
money  in  preference  to  the  trust-money  (/). 

It  seems,  however,  that  as  between  two  cestui  que  triLsts  whose 
money  the  trustee  has  paid  into  his  own  account  at  his  banker's, 
the  rule  in  Clayton's  Case  will  apply,  so  that  the  first  sum  paid  in 
will  be  held  to  have  been  first  drawn  out  (g). 

A  trustee  as  well  as  a  cestui  que  trust  may  follow  property  in 

709;    Harris  v.  Trurnan,  7  Q.  B.  D.  (d)  Re  Hallett's   Estate,    13  C.  D. 

340 ;  New  Zealand,  &c.  Co.  v.  Watson,  696,  dissenting  from  Ex  p.  Dale  &  Co., 

7   Q.  B.  374;    Collins  v.  Stimson,  11  11  C.  D.   772;  cf.  New  Zealand,  &c. 

Q.  B.  D.  142  ;    Re  Murray,  57  L.  T.  Co.  v.  Watson,  7  Q.  B.  D.  374. 

223;  Coburn  v.  Collins,  35  C.  D.  373;  (e)  1  Mer.   572;  Re  Hallett  &  Co., 

Exp.  Broad,  13  Q.  B.  D.  740  ;  Smeth-  (1894)  2  Q.  B.  238. 

urst    v.    Hastings,    30    C.    D.    490 ;  (/)  Re   Hallett's  Estate,    13  C.  D. 

Taylor  v.   Blakelock,  32    C.  D.  560;  696,  on  this  point  not  following  Pen- 

Lewin  (1891),  1019 ;  Re  Hallett  &  Co.,  neU  v.  Deffell,  4  De  G.  M.  &  G.  372 ; 

(1894)  2  Q.  B.  237.  and  see  Hancock  v.  Smith,  41  C.  D. 

(a)  Re  Hallett's  Estate,  13  C.  D.  709;  456  ;  Re  Hallett  &  Co.,  supra. 

cf.  Crichton  v.  C,  (1895)  2  Ch.  253.  (</)  Re   Hallett's   Estate,   13   C.  D. 

(b)  lb.  709;  Lewin  (1891),  1024.  696;  and  cf.  Blackburn  B.  B.  Soc.  v. 

(c)  Re  Hallett  &  Co.,  (1894)  2  Q.B.,  Cunliffe,  22  C.  D.  61;  Wenlock  v. 
p.  244  ;  cf.  Re  Miller,  infra  ;  Crichton  River  Dee,  19  Q.  B.  D.  155 ;  Re  Miller, 
v.  C,  supra.  (1893)  1  Q.  B.  338. 
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which  a  trust  fund  has  been  wrongly  invested,  though  he  has  actively 
concurred  in  the  breach  of  trust  (a). 

The  Partnership  Act,  1890,  s.  13,  provides  that  if  a  partner  being 
a  trustee  improperly  employ  trust  property  in  the  partnership  busi- 
ness, the  other  partners  who  have  no  notice  of  the  breach  of  trust 
are  not  to  be  affected  thereby,  but  the  section  is  not  to  prevent  trust- 
money  from  being  followed  and  recovered  if  in  the  possession  of  the 
firm. 

Trust-money  cannot  be  followed,  if  paid  to  a  third  person  bond 
fide,  as  for  instance  to  a  tradesman  in  part  payment  of  a  debt  (b)  ;  to 
an  auctioneer  as  a  deposit  afterwards  forfeited  for  non-completion  of 
the  contract  (c);  to  a  landlord  in  payment  of  rent  by  an  uncertificated 
bankrupt  (d).  And  money  paid  to  a  person  in  pursuance  of  a  corrupt 
bargain,  cannot  be  followed  in  his  hands  by  a  person  in  pari  delicto  (e). 
In  Ellis  v.  Goulton  (/),  on  a  sale  by  auction  the  purchaser  paid  a 
deposit  to  the  vendor's  solicitor,  not  as  stakeholder,  which  would  have 
made  him  agent  of  both  vendor  and  purchaser,  but  as  agent  for  the 
vendor.  The  sale  went  off  through  default  of  the  vendor,  and  the 
purchaser  sued  the  solicitor  and  the  vendor.  The  C.A.  held  that  the 
action  failed  as  against  the  solicitor,  for  there  was  no  fiduciary  relation 
between  him  and  the  purchaser  (g),  and,  moreover,  the  money  was  no 
longer  in  his  possession.  In  the  Persian  Investment  Corporation  v. 
Malcolm  Khan  (h),  the  corporation,  in  pursuance  of  an  agreement 
between  a  trustee  for  the  corporation  and  a  syndicate,  drew  a  cheque 
for  20,000/,  and  handed  it  to  the  syndicate  for  the  purchase  of  a  con- 
cession. The  syndicate  handed  it  to  the  defendant,  who  cashed  it, 
and  paid  the  proceeds  to  his  account.  The  concession  was  revoked. 
The  corporation  sued  the  defendant,  and  claimed  to  follow  the 
proceeds  of  the  cheque  in  his  hands.  Chitty,  J.,  held  the  action 
failed. 

Where  a  person  under  an  obligation  to  settle  all  his  personal 
estate  afterwards  buys  land  in   his  own   name,  partly  with  borrowed 

(a)  Carson  v.  Sloane,  13  L.  R.  Ir.  p.   Payne,    15    Q.    B.    D.    616  ;    but 
139;    Price  v.  Blakemore,  6  B.  507;  see  Ex  p.  Minor,  (1893)  1  Q.  B.  175. 
and  see  Taylor  v.  Blakelock,  33  C.  D.  (e)  Ex  p.  Wolverhampton,  &c.  Co., 
560.  14  Q.  B.  D.  32. 

(b)  Collins  v.  Stimson,  11  Q.  B.  142,  (/)  (1893)  1  Q.  B.  350. 

144 ;  and  see  Northern  Counties,  &c.  (g)  See   New   Zealand,    &c.    Co.    /•. 

Insurance  Co.  v.  Whipp,  26  C.  D.  at  Watson,  7  Q.  B.  D.,  pp.  383,  384  ;   /A 

p-  495.  Hallett  &  Co.,  (1894)  2  Q.  B.  237. 

(c)  lb.  (h)  W.  N.  (1893),  49. 
{d)  Exp.  Dewhurst,  7  Ch.  1S5;  Ex 
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money,  although  upon  his  death  intestate  there  will  be  a  resulting 
trust  of  the  estate  which  will  descend  to  his  heir,  all  his  personal 
estate  which  can  be  traced  as  having  been  employed  in  the  purchase 
of  the  estate,  in  paying  off  the  borrowed  money,  or  in  lasting  improve- 
ments on  the  estate,  will  be  a  charge  upon  it  in  the  hands  of  the 
heir  for  the  benefit  of  the  cestui  que  trusts  (a). 

(a)  Lewis  v.  Madocks,  8  V.  150,  7  Tailby  v.  Official  Eeceiver,  13  App. 
E.  E.  10;  Denton  v.  Davies,  18  V.  Cas.  523,  533;  Be  Turcan,  40  C.  D.  5. 
499;    cf.   Be  Clarke,    36   C.  D.  348; 
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Voluntary  Trusts.     Distinction  as  to  Volunteers. 

The  assistance  of  the  Court  cannot  be  had  without  consideration, 
to  constitute  a  party  cestui  que  trust,  as  upon  a  voluntary  covenant  to 
transfer  stock,  &c.  ;  but  if  the  legal  conveyance  is  actually  made,  con- 
stituting the  relation  of  trustee  and  cestui  que  trust,  as  if  the  stock  is 
actually  transferred,  &c,  though  without  consideration,  the  equitable 
interest  will  be  enforced. 

Settlement  of  leasehold  estates  not  revoked  by  a  subsequent  assign- 
ment by  the  trustee  to  the  settlor  entitled  for  life,  or  by  the  will  of  the 
latter  ;  no  intention  to  revoke  appearing  ;  and  the  terms  of  a  power  of 
revocation  not  being  complied  with. 

By  indenture,  dated  the  1st  of  July,  1791,  reciting  a  lease,  dated 
the  6th  of  June  preceding,  of  collieries  at  Hebburn  and  Jarrowwood, 
in  the  county  of  Durham,  for  thirty-one  years,  to  Charles  Wren 
and  others ;  and  that  the  name  of  Wren  was  used  in  trust  for 
Nathaniel  Ellison  and  Wren,  in  equal  shares  ;  it  was  declared,  that 
Wren,  his  executors  and  administrators,  would  stand  possessed  of  the 
lease,  in  trust,  as  to  one  moiety,  for  Ellison,  his  executors,  &c. 

By  another  indenture,  dated  the  18th  of  June,  1796,  reciting, 
that  Ellison  was  interested  in  and  entitled  to  one  undivided  eighth 
part  of  certain  collieries  at  Hebburn  and  Jarrow,  held  by  two  separate 
leases  for  terms  of  thirty-one  years,  and  that  he  was  desirous  of 
settling  his  interest,  he  assigned  and  transferred  all  his  interest  in 
the  said  collieries,  and  all  the  stock,  &c,  to  Wren,  his  executors, 
administrators,  and  assigns,  in  trust  for  Nathaniel  Ellison  and  his 
assigns  during  his  life  ;  and,  after  his  decease,  in  trust  to  manage  and 
carry  on  the  same,  in  like  manner  as  Wren  should  carry  on  his  own 
share  ;  and  upon  further  trust,  out  of  the  profits,  to  pay  to  Margaret 
Clavering,  during  the  remainder  of  the  term,  in  case  she  should  so 
loner  live,  the  yearly  sum  of  103?.  2s.  8d,  which  sum  is  thereby  men- 
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tioned  to  be  secured  to  her  by  an  indenture,  dated  the  14th  of  May 
last ;  and,  subject  thereto,  in  trust  to  pay  thereout  to  Jane  Ellison, 
in  case  she  should  survive  Nathaniel  Ellison,  during  the  remainder 
of  the  term,  during  the  joint  lives  of  Jane  Ellison  and  Anne  Furye,  the 
clear  yearly  sum  of  180?. ;  and  after  the  decease  of  Anne  Furye,  then 
the  yearly  sum  of  901.,  during  the  remainder  of  the  term,  in  case  Jane 
Ellison  should  so  long  live  ;  and,  subject  as  aforesaid,  upon  trust  to 
pay  thereout,  to  each  of  the  children  of  Nathaniel  Ellison  that  should 
be  living  at  his  decease,  during  the  remainder  of  the  term,  during 
the  joint  lives  of  Jane  Ellison  and  Anne  Furye,  and  the  life  of  the 
survivor,  the  yearly  sum  of  SOL  apiece ;  and  after  the  decease  of  the 
survivor  the  yearly  sum  of  151.  ;  and  upon  further  trust  to  pay  the 
residue  of  the  profits  arising  from  the  collieries  to  the  eldest  son  of 
Nathaniel  Ellison,  who  should  attain  the  age  of  twenty-one  ;  and 
upon  the  death  of  Margaret  Clavering,  then  upon  trust  to  pay  to  each 
of  the  children  of  Nathaniel  Ellison  the  further  yearly  sum  of  10/.; 
with  survivorship,  in  case  any  of  the  children  should  die  before 
twenty-one,  or  marriage  of  daughters,  provided  none  except  the 
eldest  should  be  entitled  to  a  greater  annuity  than  50/. ;  and  upon 
further  trust  to  pay  the  residue  to  the  eldest  son ;  provided  further, 
in  case  all  the  children  die  before  twenty-one,  or  the  marriage  of 
daughters,  upon  trust  to  pay  the  whole  to  such  only  child  at  twenty- 
one,  or  marriage  of  a  daughter ;  provided  further,  in  case  the  profits 
to  arise  from  the  collieries  should  not  be  sufficient  to  pay  all  the 
annuities,  the  annuitants,  except  Margaret  Clavering,  should  abate, 
to  be  made  up  whenever  the  profits  should  be  sufficient  ;  and  upon 
further  trust,  in  case  Wren,  his  executors  or  administrators,  should 
think  it  more  beneficial  for  the  family  to  sell  and  dispose  of  the 
collieries,  upon  trust  to  sell  and  dispose  of  the  same  for  the  most 
money  that  could  reasonably  be  got,  and  to  apply  the  money,  in  the 
first  place,  in  payment  of  all  debts  due  from  the  collieries,  in  respect 
of  the  share  of  Ellison  ;  and,  subject  thereto,  to  place  out  the  residue 
on  real  securities,  and  apply  the  interest,  in  the  first  place,  in  pay- 
ment of  the  annuity  of  103/.  2s.  8d.  to  Margaret  Clavering ;  then  to 
the  annuities  of  180/.  or  90/.  ;  then  to  pay  all  the  children  of  Ellison, 
during  the  life  of  Margaret  Clavering,  the  yearly  sum  of  221.  10s.,  and 
to  pay  the  residue  of  the  dividends  and  interest  to  the  eldest  son  of 
Ellison,  in  manner  aforesaid  ;  and  if  the  dividends,  &c,  should  not  be 
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sufficient  for  the  annuities,  the  two  annuitants,  except  Margaret 
Clavering,to  abate  ;  and,  after  her  death,  to  pay  to  each  of  the  chil- 
dren of  Nathaniel  Ellison  the  further  yearly  sum  of  21.  10s.  for  their 
lives  ;  and,  after  the  decease  of  Margaret  Clavering  and  Jane  Ellison, 
upon  trust  to  pay  to  each  of  the  children  of  Nathaniel  Ellison  the 
sura  of  5002.,  in  case  the  money  arising  from  the  sale  should  be  suffi- 
cient ;  then  upon  trust  to  divide  the  same  equally  among  all  the 
children,  share  and  share  alike ;  and,  subject  as  aforesaid,  to  pay  over 
the  residue  to  the  eldest  son  on  his  attaining  twenty-one ;  and  it  was 
declared,  that  the  portions  of  the  children  should  be  paid  to  the  sons 
at  twenty-one,  to  the  daughters  at  twenty-one  or  marriage ;  and  in 
case  of  the  death  of  any  before  such  period,  to  pay  that  share  to  the 
eldest  son  at  twenty-one  ;  and  if  only  one  child  should  survive,  to  pay 
the  whole  to  such  one  at  twenty-one  or  marriage,  if  a  daughter ;  and 
in  case  all  die  before  twenty -one,  &c,  then  the  said  Charles  Wren, 
his  executors  and  administrators,  shall  stand  possessed  of  the  said 
collieries,  and  the  money  to  arise  by  sale  thereof,  subject  as  aforesaid, 
in  trust  for  Nathaniel  Ellison,  his  executors,  administrators,  and 
assigns.  It  was  further  declared,  that  the  annuities  should  be  paid 
half-yearly;  and  that,  upon  any  such  sale,  the  receipt  of  Wren,  his 
executors  or  administrators,  should  be  a  sufficient  discharge  to  pur- 
chasers. Then  followed  this  proviso  :  "  Provided  always  and  it  is  hereby 
further  declared,  that  it  shall  and  may  be  lawful  for  the  said  Nathaniel 
Ellison,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  him  signed, 
sealed,  and  delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  to  revoke,  determine,  and  make  void  all  and  every 
the  uses,  trusts,  limitations,  and  powers  hereinbefore  limited  and 
created,  of  and  concerning  the  said  collieries  and  coal  mines  ;  and  by 
the  same  deed  or  deeds,  or  by  any  other  deed  to  be  by  him  executed 
in  like  manner,  to  limit  any  new  or  other  uses  of  the  said  collieries 
and  coal  mines,  as  he,  the  said  Nathaniel  Ellison,  shall  think  fit." 

By  another  indenture,  dated  the  3rd  of  July,  1797,  but  not  attested 
by  two  witnesses,  reciting  the  leases  of  the  collieries,  and  that  the 
name  of  Charles  Wren  was  used  in  trust  for  Nathaniel  Ellison  and 
himself,  in  equal  shares,  and  that  Ellison  had  advanced  an  equal 
share  of  the  monies  supplied  for  carrying  on  the  collieries,  amounting 
to  9,0372,  10s.,  it  was  witnessed,  that,  in  consideration  of  4,5182.  15s., 
Wren  assigned  to  Nathaniel  Ellison  one  undivided  moiety  or  half 
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part  of  all  the  said  collieries,  demised  to  him  by  the  said  several 
leases,  with  a  like  share  of  the  stock  ;  to  have  and  to  hold  the  said 
collieries  to  Ellison,  his  executors,  administrators,  and  assigns,  for  the 
residue  of  the  said  terms,  subject  to  the  rents,  covenants,  and  agree- 
ments in  the  said  leases ;  and  to  have  and  to  hold  the  stock  unto 
Ellison,  his  executors,  administrators,  and  assigns,  to  and  for  his  and 
their  own  proper  use  for  ever,  with  the  usual  covenants  from  Wren 
as  to  his  title  to  assign,  &c,  and  from  Ellison  to  indemnify  Wren,  his 
executors,  &c. 

Nathaniel  Ellison,  by  his  will,  dated  the  22nd  June,  1796,  after 
several  specific  and  pecuniary  legacies,  gave  all  the  rest  and  residue 
of  his  personal  estate  and  effects,  of  what  nature  or  kind  soever,  not 
before  disposed  of,  to  his  wife,  and  Wren,  and  the  survivor,  and  the 
executors  and  administrators  of  such  survivor,  upon  trust  to  call  in 
and  place  the  same  out  in  the  funds,  or  on  real  securities ;  and  he 
directed  that  all  sums  of  money  which  should  come  to  the  hands  of 
his  wife  and  Wren,  or  of  the  executors,  &c,  of  either  of  them,  under 
the  said  trusts,  should  be  equally  divided  between  all  his  children, 
sons  and  daughters,  born  and  to  be  born,  share  and  share  alike  ;  the 
shares  to  become  vested  and  be  payable  upon  marriage,  with  consent 
of  their  guardians,  and  not  otherwise,  until  the  age  of  twenty-one  ; 
such  part  of  the  interest  in  the  meantime,  as  the  guardians  shall 
think  proper,  to  be  applied  for  maintenance ;  the  residue  to  accumu- 
late ;  with  a  direction  for  payment  of  part  of  the  principal  for 
advancement,  and  survivorship  upon  the  death  of  any  before  the 
respective  shares  should  be  payable ;  and,  in  case  of  the  death  of  all 
under  age  and  unmarried,  he  gave  the  dividends  and  interest  for  his 
wife  for  life ;  and,  upon  her  death,  he  gave  the  principal  and  a  sum 
of  3,000/.,  charged  upon  her  estates,  to  his  sister,  Margaret  Clavering, 
and  his  nephew.  Then,  after  some  further  dispositions  of  stock  in 
favour  of  his  children,  he  gave  a  legacy  of  twenty  guineas  to  Wren, 
and  appointed  his  wife  and  Wren  executors  and  guardians. 

The  testator  died  in  1798,  leaving  his  widow  and  ten  children  sur- 
viving ;  one  of  whom,  Charles  Ellison,  died  in  1799,  an  infant.  Wren 
also  died  in  that  year. 

The  bill  was  filed  by  the  testator's  widow  and  Margaret  Clavering, 
praying,  that  the  trusts  of  the  deed  of  June,  1796,  might  be  established, 
and  that  new  trustees  may  be  appointed. 
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The  younger  children,  by  their  answer,  submitted  whether  the 
trusts  of  that  deed  were  not  varied  or  revoked  by  the  deed  of  July, 
1797. 

Mr.  Romilly  and  Mr.  Bell,  for  the  plaintiffs,  insisted,  that  the  sub- 
sequent deed,  not  reciting  or  taking  any  notice  of  the  prior  settle- 
ment, could  not  revoke  it ;  that  it  was  not  the  object  of  the  latter 
deed  to  revoke  the  former ;  and  that  it  was  not  attested  by  two 
witnesses,  as,  in  order  to  effect  a  revocation,  it  ought  to  be. 

Mr.  Richards,  for  the  eldest  son,  defendant,  claiming  also  under 
the  deed  of  1796,  declined  to  argue  the  case. 

Mr.  Steele  and  Mr.  W.  Agar,  for  the  other  defendants,  the  younger 
children. —  *  *  *  There  is  no  instance  in  which  a  voluntary 
deed,  defective,  and  not  effectual  at  law,  has  been  aided  in  this  Court ; 
and  though  this  is,  in  some  respects,  in  favour  of  a  wife  and  children, 
one  of  the  parties  claiming  under  it  is  a  volunteer ;  and  it  is  opposed 
by  nine  out  of  ten  children.  This  deed,  like  that  in  Colman  v. 
Sarrel  (a),  cannot  be  proceeded  upon  at  law.  But  if  the  trust  was 
originally  well  created,  yet  if  the  subject  gets  back,  and  is  vested  in 
the  author  of  the  trust,  the  objection  lies. 

Mr.  Romilly,  in  reply. 

Eldon,  C. — I  had  no  doubt,  that,  from  the  moment  of  executing 
the  first  deed,  supposing  it  not  to  have  been  for  a  wife  and  children, 
but  for  pure  volunteers,  those  volunteers  might  have  filed  a  bill  in 
equity,  on  the  ground  of  their  interest  in  that  instrument,  making 
the  trustees  and  the  author  of  the  deed  parties.  /  take  the  distinc- 
tion to  be,  that,  if  you  want  the  assistance  of  the  Court  to  constitute 
you  cestui  que  trust,  and  the  instrument  is  voluntary,  you  shall 
not  have  that  assistance  for  the  purpose  of  constituting  you  cestui 
que  trust :  as,  upon  a  covenant  to  transfer  stock,  &c,  if  it  rests  in 
covenant,  and  is  purely  voluntary,  this  Court  will  not  execute  that 
voluntary  covenant.  But  if  the  party  has  completely  transferred 
stock,  &c,  though  it  is  voluntary,  yet  the  legal  conveyance  being 

(a)  1  V.  jun.  50,  1  R.  R.  83. 
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effectually  made,  the  equitable  interest  will  be  enforced  by  this 
Court.  That  distinction  was  clearly  taken  in  Colrnan  v.  Sarrel 
(supra),  independent  of  the  vicious  consideration.  I  stated  the 
objection,  that  the  deed  was  voluntary  ;  and  the  Lord  Chancellor 
went  with  me  so  far  as  to  consider  it  a  good  objection  to  executing 
what  remained  in  covenant.  But  if  the  actual  transfer  is  made,  that 
constitutes  the  relation  between  trustee  and  cestui  que  trust,  though 
voluntary,  and  without  good  or  meritorious  consideration  ;  and  it  is 
clear,  in  that  case,  that,  if  the  stock  had  been  actually  transferred, 
unless  the  transaction  was  affected  by  the  turpitude  of  the  considera- 
tion, the  Court  would  have  executed  it  against  the  trustee  and  the 
author  of  the  trust. 

In  this  case,  therefore,  the  person  claiming  under  the  settlement 
might  maintain  a  suit,  notwithstanding  any  objection  made  to  it  as 
being  voluntary,  if  that  could  apply  to  the  case  of  a  wife  and  chil- 
dren ;  considering,  also,  that  Mrs.  Clavering  was  an  annuitant,  and 
not  a  mere  volunteer.     But  it  was  put  for  the  defendants  thus — that 
though  the  instrument  would  have  been   executed  originally,  if  the 
subject  got  back  by  accident  into  the  author  of  the  trust,  and  was 
vested  in  him,  then  the  objection  would  lie  in  the  same  manner  as  if 
the  instrument  was  voluntary.     I  doubt  that,  for  many  reasons — the 
trust  being  once  well  created,  and  whether  it  would  apply  at  all 
where  the  trust  was  originally  well  created,  and  did  not  rest  merely 
in  engagement  to  create  it.     Suppose  Wren  had  died,  and  had  made 
Ellison  his  executor,  it  would  be  extraordinary  to  hold,  that  though 
an  execution  would  be  decreed  against  him  as  executor,  yet,  happen- 
ing to  be  also  author  of  the  trust,  therefore  an  end  was  to  be  put  to 
the  interest  of  the  cestui  que  trust.     But  it  does  not  rest  there  ;  for 
Ellison  clothes  the  legal  estate  remaining  in  Wren  with  the  equitable 
interests  declared  by  the  first  deed,  making  him,  therefore,  a  trustee 
for  Ellison  himself  first,  and,  after  his  death,  for  several  other  per- 
sons ;  and  he  has  said,  he  puts  that  restraint  upon  his  only  power, 
not  only  that  he  shall  not  have  a  power  of  revocation  whenever  he 
changes  his  intention,  but  that  he  shall  not  execute  that  power,  nor 
be  supposed  to  have  that  change  of  intention,  unless  manifested  by 
an  instrument  executed  with  certain  given   ceremonies.     My  opinion 
is,  that  if  there  is  nothing  more  in  this  transaction  than  taking  out 
of  Wren  the  estate  clothed  with  a  trust  for  others  with  present  inte- 
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rests,  though  future  in  enjoyment,  and  that  was  done  by  an  instrument 
with  no  witness,  or  only  one  witness,  it  is  hardly  possible  to  contend 
that  such  an  instrument  would  be  a  revocation  according  to  the 
intention  of  the  party,  the  evidence  of  whose  intention  is  made 
subject  to  restrictions  that  are  not  complied  with.  The  only  difficulty 
is,  that  the  declaration  of  the  trusts  in  the  first  instrument  could  not 
be  executed,  the  second  instrument  being  allowed  to  have  effect. 
It  is  said,  a  power  was  placed  in  Wren,  his  executors  and  adminis- 
trators, not  his  assigns,  if  in  sound  discretion  thought  fit,  to  sell  and 
to  give  a  larger  interest  to  the  younger  children  than  they  otherwise 
would  take.  If  Wren  had  not,  after  the  re-assignment,  that  discretion 
still  vested  in  him,  I  think  it  would  not  be  in  the  executors  of  Elli- 
son, and  it  could  not  be  exercised  by  the  Court,  though,  in  general 
cases,  trusts  will  not  fail  by  the  failure  of  the  trustee.  But,  though 
the  effect  would  be  to  destroy  the  power  of  Wren,  which  I  strongly 
doubt,  attending  to  the  requisition  of  two  witnesses,  I  do  not  know 
that  it  would  destroy  the  other  interests.  I  think,  therefore,  upon 
the  whole,  this  trust  does  remain,  notwithstanding  this  re-assignment 
of  the  legal  estate  to  Ellison.  I  do  not  think,  consistently  with  the 
intention  expressed  in  the  first  instrument,  and  the  necessity  imposed 
upon  himself  of  declaring  a  different  intention  under  certain  restric- 
tions, that,  if  a  different  intention  appeared  clearly  upon  the  face  of 
the  instrument,  the  latter  would  have  controlled  the  former.  But  I 
do  not  think  his  acts  do  manifest  a  different  intention.  Supposing 
one  witness  sufficient,  the  second  deed  does  not  sufficiently  manifest 
an  intention  to  revoke  all  the  benefits  given  by  the  first  deed  to  the 
children ;  and  it  is  not  inconsistent  that  he  might  intend  to  revoke 
some,  and  not  all. 

As  to  the  will,  it  is  impossible  to  maintain  that  the  will  is  a  writing 
within  the  meaning  of  the  power,  considering  how  the  subject  is 
described.  The  word  "  residue  "  there  means  that  estate  of  which  he 
had  the  power  of  disposing,  not  engaged  by  contracts,  declarations  of 
trusts,  &c.  It  was  necessary  for  him  to  describe  the  subject  in  such 
a  way  that  there  could  be  no  doubt  he  meant  to  embrace  that  pro- 
perty. Upon  the  whole,  therefore,  this  relief  must  be  granted ; 
though  I  agree,  that,  if  it  rested  in  covenant,  the  'personal  represen- 
tative might  have  put  them  to  their  legal  remedies,  he  cannot,  where 
the  character  of  trust  attached  upon  the  estate  while  in  Wren  ;  which 
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character  of  trust,  therefore,  should  adhere  to  the  estate  in  Ellison, 
unless  a  contrary  intention  was  declared  ;  and  the  circumstance  of 
one  witness  only,  when  the  power  reserved  required  two  witnesses,  is 
also  a  circumstance  of  evidence  that  he  had  not  the  intention  of 
destroying  those  trusts  which  had  attached,  and  were  then  vested  in 
the  person  of  Wren. 

The  ordering  part  of  the  decree,  extracted  from  the  Registrar's 
Book,  is  thus  (a)  :  "  Whereupon,  &c,  his  lordship  doth  declare  that 
the  trust  of  the  said  deed,  bearing  date  18th  June,  1796,  ought  to  be 
performed  and  carried  into  execution,  and  doth  order  and  decree  the 
same  accordingly.  And  it  is  further  ordered  and  decreed,  that  it  be 
referred  to  Mr.  Ord,  one  of  the  Masters  of  this  Court,  to  appoint  a 
new  trustee  or  trustees  of  the  premises  comprised  in  the  said  trust 
deed,  and  that  the  share  of  the  said  Nathaniel  Ellison  of  and  in  the 
said  collieries,  and  the  stock  and  effects  belonging  thereto  comprised 
in  the  said  deed,  be  assigned  to  such  new  trustee  or  trustees  so  to  be 
appointed,  upon  the  trusts  and  upon  and  for  the  intents  and  purposes 
declared  by  the  said  deed  concerning  the  same,  and  such  new  trustee 
or  trustees  is  or  are  to  declare  the  trust  thereof  accordingly,  and  the 
said  Master  is  to  settle  such  assignment ;  and  it  is  ordered  that  the 
said  Master  do  tax  all  parties  their  costs  in  this  suit,  and  that  such 
costs,  when  taxed,  be  paid  out  of  the  estate  of  the  said  testator,  and 
any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  there 
shall  be  occasion." 
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7.  The   extent    to   which   courts  of    equity  will  interfere   with  regard    to 

voluntary  deeds,  j>.  892. 

8.  Duties  and  stamps,  p.  894. 

1.  Voluntary  Agreements. 

Generally. — "  A  consideration  of  some  sort  or  other  is  so  necessary 
to  the  forming  of  a  contract  that  a  nudum  'pactum,  or  agreement 
to  do  or  pay  something  on  one  side,  without  compensation  on  the 
other,  will  not  at  law  support  an  action,  and  a  man  cannot  be  com- 
pelled to  perform  it"  (a). 

And  equity  will  not  interfere  to  perfect  or  carry  into  effect  a  purely 
voluntary  intention,  covenant  or  agreement  to  give  or  settle  pro- 
perty as  against  the  settlor  (6),  nor  against  his  executors  (c). 

And  though  the  voluntary  agreement,  contract,  or  covenant  to 
transfer  property,  be  under  seal,  and,  therefore,  on  the  face  thereof 
carrying  a  consideration  such  as  would  support  an  action  at  law,  it 
will  not  be  specifically  executed  in  favour  of  volunteers  (d). 

And  mere  promises  to  release  debts,  or  not  to  sue  upon  them  (e), 
or  to  release  shares  in  an  estate  (/),  or  to  confer  a  benefit  (#),  will 
not  be  enforced  unless  the  position  of  the  promisee  has  been  altered  on 
the  faith  of  the  promise  (h) :  and  see  generally  as  to  the  doctrine  of 

(a)  Noy,  Max.,  9th  ed.,  p.  348.  851,  infra;  Lewin  (1891),  81. 

(6)  Milroy  v.  Lord,  4  De  G.  F.  &  J.,  (e)  Tufnell  v.   Constable,  8  Si.  69; 

p.  274;  Johnstone  v.  Mappin,  64  L.  T.  Cross  v.  C,  1  L.  B.  Ir.  389;  Peace  v. 

48,  and  cases  in  note  ('/).  Hains,  11   Ha.  151;    Strong  v.  Bird, 

(c)  Williams'  Executors  (1893),    p.  18  Eq.,  p.  317. 

1658;  but  as  to  aiding  defective  powers,  (/)  Dipple  v.  Corles,  11  Ha.  183. 

see  Tollett  r.  T.,   ante;  Antrobus  v.  (g)  Dashwood  v.  Jermyn,   12  CD. 

Smith,  12  V.  47,  8  B.  B.  282.  776  ;  Alderson  v.  Maddison,  5  Ex.  D. 

(d)  Colman    v.    Sarrell,    1    V.   50,  1  305,  reversed  8  App.  Cas.  467. 

B.  B.  83  ;  Meek  v.  Kettlewell,  1  Ha.  (h)  See  Yeoman  v.  Williams,  1  Eq. 

474;    Dillon   v.    Coppin,   4  M.   &  Cr.  184;    Taylor  v.   Manners,   1   Ch.  48; 

647;  Jefferys  v.  J.,   Cr.   &  Ph.  138;  Coverdale  v.  Eastwood,    15  Eq.  121  ; 

Dening  v.  Ware,  22  B.  184  ;  Cheale  v.  Hammersley  v.  De  Biel,  12  CI.  &  Fin. 

Kerwood,    6   W.   B.   494 ;    Marler   v.  45  ;  Dilwyn  v.  Llewellyn,  4  De  G.  F. 

Thomas,     17    Eq.     8 ;    Be    Lucan,  p.  &  J.  517. 
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estoppel  by  representation  with  regard  to  promises,  Jordan  v. 
Money  (a). 

A  covenant  to  surrender  copyholds  cannot  be  enforced  (b),  but  if 
the  settlor  goes  on  to  covenant  that  until  surrender  he  will  stand 
seised  of  the  copyholds  in  trust  for  the  surrenderee,  that  is  a  declara- 
tion of  trust  to  which  effect  will  be  given  (c).  And  such  a  declara- 
tion made  by  a  married  woman  tenant  on  the  rolls  by  a  deed 
duly  acknowledged  under  the  Fines  and  Recoveries  Act  will  bind 
the  customary  heir  (d). 

An  agreement  founded  upon  merely  meritorious  consideration, 
such  for  instance  as  a  provision  for  a  wife  or  children,  after  mar- 
riage, will  not  be  enforced  as  against  the  settlor  himself  (e).  See 
note  "  Consideration,"  infra,  pp.  870,  886. 

With  regard  to  persons  claiming  under  the  settlor,  it  seems  to  be 
now  clearly  settled,  that  a  voluntary  agreement  or  covenant,  though 
under  seal,  cannot  upon  the  ground  of  a  merely  meritorious  consider- 
ation be  enforced  as  against  volunteers  claiming  under  the  settlor  (/). 

It  has,  however,  always  been  held  that  parties  claiming  as  volunteers 
on  a  merely  meritorious  consideration,  could  not  enforce  an  agreement  or 
covenant  to  settle  as  against  creditors  or  a  purchaser  from  the  settlor  (g). 

Title. — A  voluntary  conveyance  is  a  serious  blot  on  a  title.  See 
the  cases  cited  below  (h),  and  pp.  864-885,  infra. 

Development  of  Voluntary  Agreement  into  Perfect  Trust. — 
When  a  purely  voluntary  agreement,  or  intention  to  benefit,  is 
developed  into  a  perfect  trust,  whereby  the  relation  of  trustee  and 
cestui  que  trust  is  established  without  the  aid  or  interference  of  the 
Court,  such  trust  will  be  enforced  against  the  trustee,  the  settlor, 
and  all  claiming  under  him  (i).     The  point  is,  have  you  to  come  to 

(o)  5  H.  L.  Cas.  185,  cited  in  Bui'-  324  ;  Joyce  v.  Button,   11  Ir.  Ch.  E. 

rowes  v.  Lock,   ante,  vol.  i.,  p.   462;  123  ;  Lewin  (1891),  82;  see  infra,  pp. 

Chadwickv.Channing,(1896)A.C.231.  870,  886. 

(b)  Jefferys  v.  J.,  Or.  &  Ph.  138.  (</)  Finch  v.  Wincheleea,  1   P.  W. 

(c)  Steele  v.  Waller,  28  B.  466.  277  ;  Bolton  v.  B.,  3  Swans.  414  (n.)  ; 

(d)  Carter  v.  C,  (1896)  1  Ch.  62.  Garrard  v.  Lauderdale,  2  Buss.  &  M. 

(e)  Antrobus  v.  Smith,  infra  ;  Hollo-  453,  454.     See  infra,  p.  870. 

way  v.  Headington,  8  Si.  325;  Wal-  (A)  Be  Briggs,  &c,  (1891)  2  Ch.  127; 

rond  v.  W.,  Johns.  25;  cf.   Green  v.  Noyes  v.  Paterson,  (1894)  3  Ch.  267; 

Patterson,  32  C.  D.  95.  Be   Brail,    (1893)   2    Q.    B.    3S1 ;    Be 

(/)  See  Jefferys  v.  J.,  C.  &  P.  138 ;  Carter,  13  Times  L.  E.  314. 

Dillon  v.  Coppin,  4  My.   &  C.  647  ;  (»')  See  the  principal  case,  and  Pul- 

Evelyn  v.  Templer,   2  Bro.  Ch.  148  ;  vertoft  v.  P.,  18  V.  99;    Paul  v.  P., 

Antrobus  v.  Smith,  12  V.  39;  S  E.  E.  20  C.  D.  743,  11  E.  E.  151  ;  Re  Lucan, 

278 ;    Holloway  v.  Headington,  8  Si.  45  C.  D.  470. 
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the  Court  for  aid  in  perfecting  (a),  or  for  aid  in  enforcing  ?  There 
must  be  an  intention  to  create  a  trust  and  to  part  with  dominion  over 
the  property  (b).  And  a  mere  executory  intention  to  create  a  trust, 
or  even  a  voluntary  agreement  to  do  so,  is  insufficient  (c).  There 
must  be  an  intention  to  create,  completely  executed  by  some  act 
creating  a  perfect  trust,  for  until  such  completion  there  is  a  locus 
pcenitentice  (d). 

A  perfect  and  irrevocable  trust  in  favour  of  volunteers  may  be  created : 

(1)  By  transfer  of  the  property,  whether  legal  or  equitable,  to  a 
trustee  for  the  purposes  of  the  settlement ; 

(2)  By  declaration  of  trust  without  transfer,  either  by  the  owner 
declaring  himself  a  trustee  for  the  object  of  his  bounty,  of  property 
in  his  possession  ;  or  by  his  directing  the  trustee  of  property  of  which 
he  is  beneficial  owner  to  hold  it  in  trust  for  such  object  (e). 

A  person  dead  at  the  execution  of  a  deed  cannot  take  by  it,  nor 
can  his  representatives  (/).  If  at  the  execution  of  a  voluntary  deed 
the  property  which  it  purports  to  assign  is  a  mere  expectancy,  it 
seems  that  the  deed  will  be  inoperative  in  equity  as  well  as  in  law, 
unless  duly  confirmed  (g). 

Voluntary  trusts  are  within  the  Statute  of  Frauds  (29  Car.  2, 
c.  3,  s.  7).  Therefore,  if  the  trust  is  of  land,  it  must  be  evidenced  by 
writing  (h),  but  if  it  be  a  trust  of  pure  personalty  a  parol  declaration 
is  sufficient  (i).  As  to  part  performance  taking  a  case  out  of  the 
statute,  see  Maddison  v.  Alderson  (k).  The  true  intention  of  the 
donor  or  settlor  may,  however,  be  proved  by  parol,  for  the  statute  is  not 
to  be  used  as  a  cover  to  fraud  (I). 

(a)  Jefferys  v.  J.,  Cr.  &  Ph.  138.  (e)  See  Milroy  v.  Lord,  4  De  G.  F.  & 

(6)  Gaskel   v.   Or.,   2  Y.  &  J.  502;  J.  264,  274;  Richards  v.  Delbridge,  18 

Hughes  v.  Stubbs,  1  Ha.  476 ;  Field  v.  Eq.  14. 

Lonsdale,  13  B.  78  ;  Richards  v.  Del-  (/)  Re  Corbishley,  18  C.  D.  846. 

bridge,  18  Eq.  11  ;  Lewin  (1891),  83.  (g)  Meek  v.  Kettlewell,  1  Ha.  464; 

(c)  Jones  v.  Lock,  1  Ch.  25  ;  Dipple  Re  Tilt,  74  L.  T.  R.  163.  But  see 
v.  Corles,  11  Ha.  183;  Heartley  v.  Kekewich  v.  Manning,  1  De  G.  M.  & 
Nicholson,  19  Eq.  233;    Antrobus  v.  G.  180,  cited  infra. 

Smith,   12  V.  39;    Milroy  v.  Lord,  4  (h)  Kronheiint\  Johnson,  7  C.  D.  60. 

De  G.  F.  &  J.  474;  Re  Breton,  17  C.  (i)  McFadden    v.    Jenkyns,    1    Ha. 

D.  416  ;    Green  v.  Paterson,  32  C.  D.,  461 ;  Middleton  v.  Pollock,  4  C.  D.  49  ; 

p.  103  ;    Harding  v.  H,  17  Q.  B.  D.,  Lewin  (1891),  52;  Godefroi  (1891),  54. 

p.  444;  Godefroi  (1891),  89.  (k)  8  App.  Cas.  467. 

(d)  Antrobus  v.  Smith,  12  V.  39  ;  {I)  Haigh  v.  Kaye,  8  Ch.  469 ; 
Searle  v.  Law,  15  Si.  95 ;  Green  v.  Marlborough  v.  Whitehead,  (1894)  2 
Paterson,  32  C.  D.,  p.  105;  Re  Ridg-  Ch.  133;  Rochefoucald  v.  Boustead, 
way,    15  Q.  B.  D.  447  ;    Cochrane  v.  (1897)  1  Ch.  196. 

Moore,  25  Q.  B.  D.  60. 
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Trust  for  a  Class. — The  rule  for  ascertaining  the  class  to  take 
under  a  voluntary  settlement,  and,  semble,  a  settlement  for  value,  is 
the  same  as  that  applied  to  wills  in  Andrews  v.  Partington  (a). 

Bonds  and  Covenants  for  Payment  of  Money  to  Volunteers.— 
Where  a  bond  is  executed  (b)  in  favour  of  a  volunteer,  he  may 
prove  the  debt  against  the  assets  of  the  debtor ;  but  will  be  post- 
poned in  equity  to  creditors  for  value  (c).  But  the  gift  of  a  volun- 
tary promissory  note  cannot  be  treated  in  equity  as  giving  the 
holder  a  claim  in  the  nature  of  a  debt  (d).  In  Re  Whitaker  (e),  a 
lunatic  in  discharge  of  a  moral  obligation  gave  a  promissory  note  for 
50,000£.  A  claim  was  made  by  the  holder  against  his  estate  after  he 
had  been  found  lunatic.  Payment  was  claimed  on  the  footing  of  a 
debt.  The  C.A.,  after  going  through  the  cases,  held  that  neither  at 
law,  nor  in  equity,  could  the  payee  of  a  voluntary  note  have  any 
claim  as  a  creditor,  for  the  holder  of  such  a  note  is  not  in  the  same 
position  as  the  holder  of  a  voluntary  bond,  as  the  former  could 
not  maintain  an  action  at  law,  whilst  the  latter  could.  A  voluntary 
bond  has  been  preferred  to  interest  upon  debts  not  by  law  carry- 
ing interest  (/),  and  also  to  legacies,  even  those  that  are  specific  (g). 
And  an  assignee  for  value  of  an  equitable  interest  in  money  payable 
under  a  voluntary  bond  has  been  held  entitled  to  rank  as  a  specialty 
creditor  for  value  against  the  assets  of  the  obligor  (h). 

Where  a  person  without  consideration  covenants  to  pay  a  sum 
of  money,  if  the  covenant  is  complete,  and  the  Court  is  not  called 
upon  to  do  any  act  to  make  it  perfect,  it  will  give  effect  to  a  trust 
declared  upon  the  covenant,  Thus,  in  Clough  v.  Lambert  (i),  a  per- 
son, by  a  voluntary  deed,  to  which  his  wife  and  a  trustee  were 
parties,  covenanted  to  pay  an  annuity  to  the  trustee,  upon 
trust  for  his  wife  for  her  life,  Shadwell,  V.-C,  held  that  the 
covenant  might  be  enforced   by  the  wife  against  the  executors  of 

(a)  3   Bro.    Ch.    Cas.,    60,   401;  Re  Da-wson  v.  Kearton,  3  Sm.  &  G.  186; 

Knapp,  (1895)  1  Ch.  91.  Lloyd  v.  Chune,  2  Gif.  441  ;    Arthur 

(fc)  Hall  v.  Palmer,  3  Ha.  532.  v.  Clarkson,  35  B.  458  ;  Re  Bichards, 

(c)  Bamsden    v.    Jackson,    1    Atk.  36  C.  D.  541. 

294  ;    Watson  v.    Parker,   6   B.   283;  (e)  42  C.  D.  119,  C.  A. 

Dening  v.  Ware,  22  B.  184  ;  Hales  v.  (/)  Garrard  v.  Dinorben,  5  Ha.  213. 

Cox  32  B.  118  ;  and  see  Re  Whitaker,  (g)  Patch  v.  Shore,  2  Dr.  &  Sm.  589. 

42  C.  D.,   p.  124,  C.  A.,  cited  infra ;  (h)  Payne  v.   Mortimer,  4  De  G.  & 

Re  Lucan,  45  C.  D.  470,  cited  infra.  J.  447,  1  Gif.  118. 

(d)  Re  Whitaker,  42  C.  D.,  p.  124,  (?)  10  Si.  174;  see  Assignment  of 
per    Cotton,    L.    J.,    dissenting    from  Choses  in  Action,  p.  S49,  infra. 
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her  husband,  though  not  as  against  his  creditors,  and  that  the  mere 
intervention  of  a  trustee  made  no  difference  (a). 

And  in  the  event  of  the  trustees  refusing  or  declining  to  sue  on 
the  covenant,  equity  will  assist  the  cestui  que  trust,  by  enabling  him 
to  use  the  names  of  his  trustees  and  the  deed  at  law  (b).  But  in  a 
covenant  for  further  assurance  where  the  assignment  in  respect  of 
which  it  is  given,  is  voluntary  and  imperfect,  it  seems  the  assignor 
would  not  be  compelled  to  allow  the  assignee  to  use  his  name  (c). 

Where  it  was  doubtful  whether  a  bond  was  voluntary  or  for 
valuable  consideration  an  issue  has  been  directed  (d). 

But  where  there  is  no  reason  for  trying  the  case  at  law,  the  judg- 
ment ought  to  be  for  the  payment  of  the  money,  upon  admission  of 
the  assets  of  the  covenantor  (e). 

Covenant  for  further  Assurance. — A  covenant  for  further^  assur- 
ance creates  a  debt.  The  damages  due  in  respect  of  it  may  be 
estimated  by  the  High  Court,  and  would  be  payable  out  of  assets 
after  creditors  for  value,  although  specific  performance  of  it  would 
not  be  granted  (/).  As  to  implied  covenants  for  further  assurance  in 
conveyances  by  way  of  settlement,  see  Conveyancing,  &c.  Act,  1881, 
s.  7,  "  E." 

2.  Perfect  Trust  Created. 

By  Actual  Transfer  of  Legal  Interest. — If  there  be  a  con- 
veyance or  assignment  of  land  passing  the  legal  estate,  as  is 
laid  down  in  the  principal  case  (g)  ;  or  a  voluntary  covenant 
to  surrender  copyholds  followed  by  a  legal  surrender  (h) ;  or  an 
assignment  of  leaseholds  (i);  or  of  debts  or  other  legal  choses  in 
action  (k)  ;  or  of  a  promissory  note  (I)  ;  or  of  money  at  bankers  (m)  ; 

(a)  And  see  Fletcher  v.  F.,  4  Ha.,  p.       Bridge  v.  B.,  16  B.  321. 

75;  Johnstone  v.   Mappin,  64    L.  T.  (/)  See  Cox  v.  Barnard,  8  Ha.  318, 

48  ;  Re  Lucan,  45  C.  D.  470.  not  following  Hervey  v.  Audland,  14 

(b)  Fletcher  v.  F.,  4  Ha.  67;  Mel-  Si.  531,  and  Ward  v.  Audland,  8  B. 
drum  v.  Scorer,  56  L.  T.  471 ;  Gandy  201 ;  and  see  Re  Lucan,  45  C.  D.,  p.  473. 
v.  G.,  30  C.  D.  57.  (g)  See  Woodford  ?<.Charnley,  28  B.96. 

(c)  See  Ward  v.  Audland,  8  B.  211,  (A)  Greenr.  Paterson,  32C.D.,p.  103. 
and  Re  Lucan,  supra.  (0  Re  Liilham,  33  W.  E.  788  (C.  A.) 

(d)  Hepworth  v.  Heslop,  6  Ha.  561 ;  (k)  Cf.  Judicature  Act,  1873,  s.  25. 
B.  S.  0.,  1883,  O.  33.  s.s.  6  and  notes,  Annual  Practice,  1897, 

(e)  Fletchers  F.,  4  Ha.  67.  See  also  p.  35;  Re  Patrick,  (1891)  1  Ch.  82,  p. 
Williamson  v.   Codrington,   1  V.  511  ;  418,  infra. 

Watson  v.  Parker,  6  B.  283;  Lomas  v.  (1)  Re  Bichards,  36  C.  D.  541  ;  but 

Wright,  2  My.  &  K.  769  ;    Alexander  see  Re  Whitaker,  42  C.  D.  119,  supra. 

v.  Brame,  19  B.  436  ;  Holes  v.  Cox,  32  (m)  Bridge  v.  B.,  16  B.  315;  Walker 

B.  118  ;  Bonfield  v.  Hassell,  lb.  217  ;  v.  Bradford,  &c,  12  Q.  B.  D.  511. 
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or  of  securities  transferable  by  delivery  (a)  ;  or  in  the  case  of  chattels 
capable  of  delivery,  an  assignment  by  deed,  or  actual  delivery  (6) ; 
or  a  complete  transfer  of  stock  (c)  ;  or  a  complete  transfer  of 
shares  or  stock  in  accordance  with  the  requirements  of  the  com- 
pany (d)  ;  or  an  assignment  in  writing  duly  stamped  of  a  policy  of 
insurance  (e)  :  in  all  such  cases,  though  the  conveyance,  assign- 
ment, delivery  or  transfer  be  voluntary,  yet  the  legal  conveyance 
being  effectually  made,  the  equitable  interest  will  be  enforced  by  the 
Court  (/). 

And  the  Court  will  enforce  the  equitable  interest  even  although, 
as  in  the  principal  case,  the  trust  property  by  accident  gets  back  into 
the  hands  of  the  donor  (g)  ;  to  whom  if  it  were  transferred  by  the 
trustees,  they  would  commit  a  breach  of  trust  (h). 

It  is  not  essential  to  the  creation  of  a  trust  in  favour  of  volunteers 
that  the  trustees  should  accept  the  trust  (i),  and  if  trustees  to  whom 
the  legal  interest  has  been  transferred  disclaim,  the  Court,  which 
never  allows  a  trust  to  fail  for  want  of  a  trustee,  will  appoint  new 
trustees  in  their  places  (k). 

Where  there  is  a  clear  intention  on  the  part  of  the  donor  of 
making  a  gift,  a  legal  transfer  of  the  subject-matter  of  the  gift  to 
the  donee  will  be  valid,  although  it  was  not  knowingly  made  to  him 
for  the  purpose  of  carrying  out  the  gift.     "  For  instance,  suppose  this 

(a)  M'Culloch  v.  Bland,  2  Gif.  428  ;  123  ;  Re  Young,  25  L.  R.  Ir.  372  ;  Re 
Langley  v.  Thomas,  26  L.  J.  Ch.  609 ;       Turcan,  40  C.  D.  5. 

Godefroi  (1891),  65.  (/)  See  also  Colman  v.  Sarrel,  1  V. 

(b)  See  Re  Eidgway,  15  Q.  B.  D.  jun.  50,  1  B.  E.  83  ;  Pulvertoft  v.  P., 
447,  and  Cochrane  v.  Moore,  25  Q.  B.  18  V.  84,  99  ;  Bill  v.  Cureton,  2  My.  & 
D.  57,  a  case  of  gift,  in  which  all  the  K.  503 ;  Jefferys  v.  J.,  C.  &  P.  138, 
cases  on  the  subject  are  considered  by  141  ;  Dening  v.  Ware,  22  B.  184  ; 
the  C.  A.  ;  and  cf.  Alderson  v.  Peel,  7  Muggeridge  v.  Stanton,  7  W.  B.  638  ; 
Times  Bep.  418.  Dilrow  v.  Bone,  3  Gif.  538. 

(c)  SeeMackie  v.  Herbertson,  9  App.  (g)  Smith  v.  Lyne,  2  Y.  &  C.  C.  C. 
Oas.  303 ;  De  Mestre  v.  West,  (1891)  345 ;  Browne  v.  Cavendish,  1  Jo.  & 
A.  C,  p.  271.  Lat.  637;    Newton   v.  Askew,  11   B. 

(d)  Societe  Generale  de  Paris,  11  145;  Page  v.  Home,  11  B.  227; 
App.  Cas.,  p.  28;  Nanney  v.  Morgan,  Lanham  v,  Pirie,  3  Jur.  (N.  S.)  704; 
37  C.  D.  349  ;  Boots  v.  Williamson,  38  Gilbert  v.  Overton,  2  Hem.  &  M.  117. 
C.  D.  485;  Re  Cawley,  42  C.  D.  218;  (h)  M'Donnell  v.  Hesilrige,  16  B. 
PoweU  v.  London,  &c.  Bank,  (1893)  1  346. 

Ch.  610;  Godefroi  (1891),  67.  (*)  Tierney    v.    Wood,    19   B.    330; 

(c)  Fortescue  v.   Bamett,  3  My.  &  Donohue  r.  Conrahy,  2  Jo.  &  Lat.  689. 

C.  36;  Re  Xing,  14  C.  D.  179;  Howes  (A)  Jones    v.   J.,  W.   N.  (1874),    p. 

v.  Prudential,   &c,   49  L.  T.  (N.  S.)  190. 
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occurred,  that  a  person  made  a  memorandum  on  the  title  deeds  of 
an  estate  to  this  effect:  'I  give  Blackacre  to  A.  B.,'  and  afterwards 
conveyed  that  estate  to  A.  B.  by  a  general  description,  not  intending 
in  any  way  to  change  the  previous  gift,  would  there  be  any  equity 
to  make  the  person  who  had  so  obtained  the  legal  estate  a  trustee 
for  the  donor?  The  answer  would  be,  that  there  is  no  resulting 
trust ;  that  is  rebutted  by  showing  that  the  person  who  conveyed 
did  not  intend  the  person  taking  the  conveyance  to  be  a  trustee  ; 
and  although  the  person  conveying  actually  thought  that  that  was 
not  one  of  the  estates  conveyed,  because  that  person  thought  that  he 
had  well  given  the  estate  before,  still  the  estate  would  pass  at  law 
notwithstanding  that  idea,  and  there  being  no  intention  to  revoke 
the  gift,  surely  it  would  get  rid  of  any  resulting  trust.  On  the 
same  principle,  where  a  testator  makes  his  debtor  executor,  and 
thereby  releases  the  debt  at  law,  he  is  no  longer  liable  at  law"  (a). 
But  he  would  be  liable  in  equity  unless  he  could  show  some  reason 
for  not  being  made  liable,  such  as  a  continuing  intention  to  give  (b). 
Where,  however,  although  there  has  been  an  intended  transfer  to 
trustees,  the  trusts  have  not  been  finally  determined  upon  by  the 
settlor,  he  has  a  locus  posnitentice,  and  may  call  for  a  re-transfer  (c). 

By  assignment  of  Choses  in  Action.— Where  the  assignor  has  done  all 
in  his  power  at  the  time  (d)  to  make  the  assignment  perfect,  such 
assignment  is  binding  on  him,  although  voluntary.  Thus,  if  the  subject 
of  the  trust  be  an  equitable  interest  and  the  owner  executes  an  abso- 
lute assignment  of  it,  then  such  assignment  passes  the  equitable  estate. 
Thus,  in  Sloane  v.  Cadogan  (e),  W.  C.  having  an  equitable  rever- 
sionary interest  in  a  fund  vested  in  trustees,  assigned  it  to  other 
trustees  upon  trust  for  volunteers.  It  was  contended  by  Sir  Edivard 
Sugden,  in  his  argument,  that,  in  order  to  constitute  an  actual 
settlement,  so  as  to  enable  a  volunteer  to  claim  the  benefit  of  it,  it 
is  absolutely  necessary  that  the  relation  of  trustee  and  cestui  que 
trust  should  be  established ;  that  W.  C.  did  all  he  could  ;  but  that  was 
not  enough  :  that  he   could  not  make   an   actual  transfer  ;  that  the 

(a)  Per  Jessel,  M.E.,  in    Strong   v.  (c)  Re  Sykes'  Trusts,  2  John.  &  H. 

Bird,    18  Eq.,    pp.    318,   319;  and  cf.  415  ;  and  see  Gason  v.  Bich,  L.  B.  Ir. 

Bottle  v.  Knocker,  25  W.  B.  209,  which  19  App.  396. 

Bacon,  V.-C,  distinguishes  from  Strong  (d)  Nanney  v.  Morgan,  37  C.  D.,  p. 

v.  Bird.     And  see  Re  Hyslop,  (1894)  3  342. 

Ch.  522  ;  Re  Flavell,  25  C.  D.  100.  (e)  Sugd.  V.  &  P.,  App.  No.  jariv., 


(b)  Ibid.  11th  ed. 
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trustees  in  whom  it  was  vested  would  not  have  been  authorised  in 
transferring  it  of  their  own  authority  to  the  trustees  of  the  settlement 
made  by  W.  C.  Grant,  M.R.,  however,  held,  that  the  equitable  assign- 
ment created  a  perfect  trust.  "  The  Court,"  he  said,  "  will  not  inter- 
fere to  give  perfection  to  the  instrument,  but  you  may  constitute  one 
a  trustee  for  a  volunteer.  Here  the  fund  was  vested  in  trustees: 
W.  C.  had  an  equitable  reversionary  interest  in  that  fund,  and  he 
assigned  it  to  certain  trustees,  and  then  the  first  trustees  are  trustees 
for  the  assigns,  and  they  may  come  here  ;  for  when  the  trust  is 
created,  no  consideration  is  essential,  and  the  Court  will  execute  it, 
though  voluntary."  And  see  Blakely  v.  Brady  («),  where  a  debt  was 
assigned  by  A.  to  B.  by  deed  containing  a  power  of  attorney  to  get  it 
in,  and  the  administrator  of  A.  was  held  a  trustee  for  B. ;  but  see 
Sewell  v.  Moxsy  (&). 

In  Fortescue  v.  Barnett  (c),  J.  B.  voluntarily  assigned  by  deed  a 
policy  of  insurance  on  his  own  life  to  trustees  for  his  sister.  The 
grantor  kept  the  policy  and  the  trustees  did  not  give  notice  of  the 
assignment.  J.  B.  afterwards  surrendered  the  policy  for  valuable 
consideration.  Leach,  M.R.,  held,  that  the  gift  of  the  policy  was 
complete  without  delivery,  that  nothing  remained  to  be  done  by  the 
grantor,  and  that  the  omission  of  the  trustees  to  give  notice  could 
not  affect  the  cestuis  que  trustent  (d). 

The  question  does  not  turn  upon  any  distinction  between  a  legal 
and  an  equitable  title,  but  simply  upon  whether  any  act  remains  to 
be  done  by  the  grantor  which,  to  assist  a  volunteer,  the  Court  will 
not  compel  him  to  do  (e). 

In  Kekewich  v.  Manning  (f ),  a  lady  entitled  absolutely  to  the 
reversion  in  stock,  subject  to  the  life  interest  of  her  mother  therein, 
and  which  stock  was  standing  in  the  joint  names  of  herself  and  her 
mother,  assigned  her  interest  in  this  stock  on  her  marriage  to  trustees 
in  trust  for  herself  for  life,  remainder  to  her  husband  for  life,  and 
after  their  decease,  in  trust  for  a  niece,  and  for  the  issue  of  the  mar- 
riage and  the  issue  of  the  niece  according  to  appointment ;  and  in 

(a)  2  Dr.  &  Wal.  311.  Fortescue     v.    Barnett,    supra  ;     see, 

(6)  2  Si.  (N.  S.)  189.  also,  Godsal  v.  Webb,    2   Keen,    99  ; 

(c)  3  My.  &  K.  36.  Pearson  v.  Amicable,  &c.  Office,  27  B. 

(d)  See  Be  King,  14  C.  I>.  179;  229  ;  Pedder  v.  Mosely,  31  B.  159  ;  Be 
Johnstone  v.  Mappin,  64  L.  T.  48 ;  King,  14  C.  D.  179  ;  and  the  remarks 
Donaldson  v.  D.,  1  Kay,  711  ;  Re  of  CottenJiam,  C,  in  Edwards  v.  Jones, 
Lucan,  45  C.  D.  470  ;  Re  Patrick,   p.  1  My.  &  C.  238. 

852,  infra.  (/)  1  De  G.  M.  &  G.  176. 

(f)  See  judgment  of  Leach,  M.E.,  in 
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default  of  issue  of  the  marriage,  in  trust  for  the  niece  of  the  settlor. 
No  transfer  of  the  fund  took  place,  but  the  mother  had  notice  of  the 
settlement.  There  was  no  issue  of  the  marriage.  It  was  held  by 
Knight- Bruce  and  Cranworth,  L.J  J.,  that  even  if  the  settlement 
were  voluntary  as  regarded  the  niece  and  not  supported  by  the  mar- 
riage consideration  (which  point,  however,  the  Court  did  not  decide), 
the  assignment  being  complete  would  be  enforced  by  the  Court.  The 
present  case,  said  Knight- Brace,  L.J.,  raises  the  question  often  dis- 
cussed, "  whether  an  act  or  intended  act  of  bounty,  whether  a  gift,  or 
a  promised  or  intended  gilt,  was  in  truth  a  perfect  act,  a  completed 
gift  resting  neither  in  promise  merely  nor  merely  in  unfulfilled  inten- 
tion, or  was  incomplete,  was  imperfect  and  rested  merely  in  promise 
or  unfulfilled  intention.  *  *  It  is  upon  legal  and  equitable  prin- 
ciples clear  that  a  person  sui  juris,  acting  freely,  fairly,  and  with 
sufficient  knowledge  ought  to  have,  and  has  it  in  his  power  to  make, 
in  a  binding  and  effectual  manner,  a  voluntary  gift  of  any  part  of  his 
property,  whether  capable  or  incapable  of  manual  delivery,  whether 
in  possession  or  reversionary  or  howsoever  circumstanced."  *  *  * 
Suppose  "  stock  or  money  to  be  legally  vested  in  A.  as  trustee  for  B. 
for  life ;  and  subject  to  B.'s  life  interest,  for  C.  absolutely  ;  surely  it 
must  be  competent  to  C.  in  B.'s  lifetime,  with  or  without  the  consent 
of  A.,  to  make  an  effectual  gift  of  his,  C.'s,  interest  to  D.  by  way  of 
mere  bounty,  leaving  the  legal  interest  and  legal  title  unchanged  and 
untouched."  If  so,  can  C.  do  this  better  or  more  effectually  than  by 
executing  an  assignment  to  D.  ?  The  better  opinion  is  that  since 
this  case,  Holloway  v.  Headington  (a),  Edwards  v.  Jones  (b),  Ward 
v.  Audland  (c),  Beatson  v.  B.  (d),  Meek  v.  Kettlewell  (e),  are  over- 
ruled, unless  the  last-mentioned  case  can  be  supported  upon  the 
ground  that  it  was  the  assignment  of  an  expectancy,  as  to  which  see 
Re  Tilt  (/). 

In  Re  Lucan  (g),  L.,by  indenture  between  himself  and  C,  granted 

(a)  8  Si.  324.  AVarriner  v.  Rogers,   16  Eq.  349 ;   Be 

(b)  1  My.  &  C.  226.  King,   14  C.  D.    187;   Paul  v.  P.,   15 

(c)  8  B.  201.  C.  D.  589;  Be  Flavell,  25  C.  D.  93; 

(d)  12  Si.  281.  Green    v.    Paterson,    32    C.    D.    95; 

(e)  1  Ha.  464.  Harding  v.    H.,    17   Q.   B.    I).   442; 
(/)  74  L.  T.   R.    163.  See   Lewin      Donaldson    v.     D.,     Kay,    711  ;     Be 

(1891),   pp.    70-73.      See    also    Voyle      D'Angibau,  15  C.  D.  242  ;  Wilkinson 
*.  Hughes,  2  Sm.  &  Gif.  18  ;  Be  Way's      v.  W.,  4  Jur.  47  ;  Nanney  v.  Morgan, 
Trusts,  2  De  G.  J.  &  S.  365  ;  Richard-       37  C.  D.  346. 
son*y.  R.,  3Eq.  686  ;  Penfoldv.  Mould,  (g)  45  0.  D.  470. 

4  Eq.  564  ;  Glegg  v.  Rees,  7  Ch.  74  ; 
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C.  an  annuity  of  300/.,  issuing  out  of  and  chargeable  upon  certain 
hereditaments  and  a  reversionary  interest  of  12,000/.  standing  in 
name  of  trustees.  The  deed  contained  a  covenant  for  payment,  and 
for  further  assurance.  Ghitty,  J.,  held  that  the  charge  was  effectual 
on  the  real  estate,  but  that  as  to  the  reversionary  interest  there  was 
no  gift  or  assignment  of  the  thing,  but  at  most  a  charge  which  rested 
upon  contract  and  which  not  being  perfect  and  complete,  could 
receive  no  assistance  from  the  Court. 

In  Bridge  v.  B.  (a),  the  transferor  of  the  equitable  interest  had 
power  to  compel  a  transfer  of  the  legal  interest,  but  did  not  do  so. 
So  in  Beech  v.  Keep  (b),  the  assignor  had  power  to  transfer  the  legal 
interest  in  the  stock,  but  had  not  done  so,  and  in  each  case  it  was 
held  that  the  assignor  had  not  made  the  assignment  as  perfect  as  he 
could  have  done,  and  that  it  was  invalid.  But  in  Gilbert  v.  Over- 
ton (c),  G.,  who  had  an  agreement  for  a  lease  subject  to  rent  and 
covenants,  by  voluntary  deed  assigned  it  to  trustees  upon  trusts 
therein  declared.  The  following  year  a  lease  was  granted  to  G.,  but 
he  did  not  assign  it  to  the  trustees.  Wood,  V.-C,  in  commenting 
upon  Bridge  v.  B.,  said  that  the  points  there  dealt  with  would  require 
much  consideration,  that  a  man  who  conveys  his  equitable  interest 
may  well  be  considered  to  do  all  that  can  be  required,  and  that  it 
would  be  a  great  extension  of  the  established  doctrine  on  these 
subjects  to  hold  that  if  a  legal  estate  is  discovered,  perhaps  many 
years  afterwards,  to  have  been  outstanding  at  the  date  of  a  voluntary 
settlement,  the  settlement  itself  is  to  be  deprived  of  effect  ;  and  he 
held  the  settlement  was  complete,  and  ought  to  be  carried  into 
execution.  In  Nanney  v.  Morgan  (d)  the  settlor,  who  had  an 
equitable  interest  in  stock,  settled  it,  but  did  not  compel  a  transfer 
of  the  legal  interest  which  apparently  he  might  have  done,  and  the 
C.A.  held  the  settlement  effectual,  saying,  "  The  law  as  regards  volun- 
tary settlements  is  this  :  if  the  settlor  transfers  all  the  interest  that 
he  is  in  a  position  to  transfer  at  the  time,  then  it  is  effectual "  (e). 

In  Re  Patrick  (/),  P.,  by  voluntary  indenture  of  settlement, 
assigned  certain  debts  to  trustees  on  certain  trusts,  and  gave  them 
power  to  sue  for  and  collect  such  debts.  But  he  did  not  assign  the 
securities  for  the  debts,  or  give  them  up  to  the  trustees.     No  notice 

(a)  16  B.  315.  C.  D.  179. 

(b)  18  B.  285.  (e)  Nanney  v,  Morgan,  supra. 

(c)  2  Hem.  &  M.  110,  and  see  (/)  (1891)  1  Ch.  82.  Cf.  Be  Seaman, 
Donaldson  v.  D.,  Kay,  711  (Y.-C.  W.).  (1896)  1  Q.  B.  412. 

(d)  37  C.  D.  346.     See  Be  King,  14 
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was  given  to  the  debtors.  P.  received  payment  of  all  the  debts  and 
died.  The  C.A.  held  that  the  assignment  was  complete,  and  that  the 
trustees  might  prove  for  the  debts  in  the  administration  of  P.'s 
estate  (a). 

If  the  transaction  is  imperfect  originally  by  reason  of  the  donor 
not  having  transferred  the  legal  estate,  but  the  donor  subsequently 
does  something,  although  not  knowingly,  by  which  the  gift  is  per- 
fected, that  is  sufficient,  as  where  a  person  intending  to  make  a  gift 
of  a  debt  appoints  the  debtor  executor  (/>). 

It  is  not  essential  to  the  validity  of  an  equitable  voluntary  assign- 
ment of  personal  property,  at  any  rate  where  it  has  been  acted  upon 
by  all  parties,  that  it  should  be  by  deed  (c). 

Notice. — Since  the  Judicature  Act,  1873,  s.  25,  sub-s.  6  (d),  it 
would  seem  that  until  notice  is  given  in  pursuance  of  the  section, 
the  legal  right  to  a  legal  chose  in  action  assigned  remains  in  the 
assignor  (e). 

Notice  of  the  voluntary  assignment  of  an  equitable  interest  or 
of  a  chose  in  action,  to  the  trustees  or  debtor,  according  to  the 
recent  authorities,  is  not  essential  to  its  validity  as  against  the 
settlor,  but  if  the  trustees  or  debtor,  before  notice,  transferred  the 
property  or  paid  the  debt,  the  donee  would  have  no  remedy 
against  them.  Thus,  in  Donaldson  v.  D.(f),  the  settlor  having 
assigned  stock  standing  in  the  names  of  trustees,  to  other  trustees 
in  favour  of  volunteers,  Wood,  V.-C,  held  that  as  between  the 
donees  under  the  assignment  and  the  representatives  of  the 
assignor,  the  title  of  the  former  was  complete,  although  no  notice 
of  the  assignment  had  been  given  to  the  trustees  in  whose  names  the 
stock  was  standing.  "The  question,"  said  his  Honor,  " is,  whether, 
notice  not  having  been  given  to  the  trustee,  the  gift  could  be 
enforced.  As  to  that,  it  has  been  said  in  some  cases  that  the  gift  is 
complete  when  no  further  act  is  required  to  be  done  by  the  donor  or 
donee  :  and  that  seems  to  imply  a  doubt,  whether,  if  there  were  any 
act  to  be  done  by  the  donee,  the  gift  could  be  treated   as  complete. 

(a)  Woodford  v.   Charley,  28  B.  96,  1  De  G.  M.  &  G.  p.  188. 

and  Bizzey  v.    Flight,  24  W.  R,  957,  (d)  See  Ryall  v.  Rowles,  vol.  i.,  p. 

were  referred  to  and  considered  in  the  96. 

judgment  in  this  case.  (e)  See  Lee  v.  Magrath,  10  L.  R.  Ir. 

(6)  Strong  v.  End,  18  Eq.  315;  Re  49;  Harding  v.  H.,  17  Q.  B.  D.  442; 

Flavell,  25  C.  D.  100.  Gason  v.  Rich,  19  L.  R.  Ir.  391. 

(c)  Lambe   v    Or  ton,   1   Dr.   &  Srn.  (/)  Kay,     711,     discussed     in     Re 

125;    and   see  judgment  of    Knight-  Lucan,  45  C.  D.  470,  supra,  p.  851. 
Bruce,  L.J.,  in  Kekowich  v.  Manning, 
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But  the  assignment  has  completely  passed  the  interest  of  the  donor. 
It  is  true  that,  if  no  notice  of  it  were  given  to  the  trustees,  they 
would  be  justified  in  transferring  the  stock  to  the  original  cestui  que 
trust  for  whom  they  held  it ;  and  if  they  did  so,  there  would  be  no 
remedy  against  them  ;  and  it  is  possible  that  the  donee  might  not  be 
able  to  recover  the  stock ;  but  all  that  the  donee  has  to  do  is,  at  any 
time  he  thinks  fit,  to  give  notice  to  the  trustees  before  the  stock  is 
transferred  ;  and  when  he  has  given  such  notice  his  title  is  com- 
plete :  and  unless  the  donor  or  his  executors  actually  obtain 
possession  of  the  fund,  the  donee  does  not  require  the  aid  of  the 
Court  against  them"  (a).  Notice  does  not  affect  the  priorities 
between  volunteers  (b).  Notice  to  the  donee  or  cestui  que  trust  is 
not  necessary  for  the  completion  of  the  assignment  (c).  Notice  of 
assignment  to  the  debtors,  is  not  necessary  to  render  a  gift  of  the 
debt  complete  (d). 

By  Declaration  of  Trust. — A  declaration  of  trust  has,  in  equity, 
the  same  effect  as  a  transfer  of  the  legal  estate,  or  as  the  vesting  of 
a  legal  interest  has  in  a  court  of  law,  and  if  the  transaction  by 
which  the  trust  is  created  is  complete,  it  will  not  be  disturbed  for 
want  of  consideration  (e). 

There  must  be  a  clear  intention  to  create  a  trust,  carried  into  effect 
and  perfected  by  an  act  intended  to  give  effect  to  such  intention. 
For  as  long  as  the  matter  rests  in  intention  only,  there  is  a  locus 
pcenitentice  (/). 

This  intention  to  declare  a  trust  may  be  effected  in  two  ways  : 
(1;  Where  a  person  having  the  legal  estate  or  possession  declares 
himself  to  be  a  trustee  of  it  for  another  ; 

(2)  Where  the   legal   estate  or   possession    being    outstanding   in 

(a)  See  Be  Way's  Trusts,  2  De  G.  J.  London  County  Banking  Co.  v.  London 
&S.  365;  Gorringev.  Irwell,  &c,  34 C.       River  Plate,  21  Q.  B.  D.  p.  542. 

I).,  p.  132,  C.  A. ;  Be  Lucan,  45  C.  D.  (d)  Be  Patrick,  p.  852,  supra. 

p.  474  ;  Be  Patrick,  (1891)  1  Oh.,   p.  (e)  Collinson    v.    Patrick,    2   Keen, 

87  ;  Be  Seaman,  (1896)  1  Q.  B.  412;  123. 

Lewin  (1891),  p.  74  ;  Godefroi  (1891),  (/)  Dipple  v.  Corles,  11  Ha.  183 ;  Be 

pp.  71,  72.  Mills,  7  W.  R.  372  ;  Penfoldv.  Mould,  4 

(b)  See  Justice  v.  Wigmore,  12  Ir.  Eq.  562  ;  Forbes  v.  F.,  6  W.  R.  92  ; 
Ok.  R.  289  ;  Be  Ford,  (1891)  63  L.  T.  Gason  v.  Rick,  19  L.  R.  Ir.  396  ; 
557;  cf.  Newman  v.  N.,  28  C.  D.  674.  Johnstone    v.  Mappin,    69  L.   J.  Ch. 

(c)  Tate  v.  Leithead,  Kay,  658 ;  241  ;  Antrobus  v.  Smith,  &c.  infra, 
Paterson  v.   Murphy,    11  Ha.  88-91  ;  p.  859. 

Standing  v.  Bowring,  31   C.  D.  282; 
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another,  the  person  entitled  to  the  equitable  interest  therein  consti- 
tutes such  other  person  a  trustee  for  volunteers  (a). 

If  the  declaration  relates  to  hereditaments,  it  must  under  the  7th 
section  of  the  Statute  of  Frauds  be  manifested  and  proved  by 
writing  signed,  &c.,  &c.  (6)  ;  and  as  to  agreements  in  consideration  of 
marriage,  see  (c).  An  estate  tail  cannot  be  barred  by  a  mere  declara- 
tion of  trust,  because  the  Fines  and  Recoveries  Act  requires  such  an 
assurance  as  would  pass  the  legal  estate  in  fee  simple  (d).  And 
if  a  married  woman  desires  to  declare  a  trust  of  copyholds  the  declara- 
tion must  be  by  deed  duly  acknowledged  under  that  Act,  in  which  case 
it  will  be  effectual  as  a  "  disposition  "  under  s.  77  thereof  (e).  But  a 
declaration  by  parol  is  sufficient  to  create  a  trust  of  personal  property  (/). 

In  Ex  p.  Pye  (g),  M.  had  by  letter  directed  an  agent  in  Paris  to 
purchase  an  annuity  for  a  lady,  which  was  accordingly  purchased, 
but  in  the  name  of  M.,  the  lady  being  at  that  time  married,  and  also 
deranged.  M.  afterwards  sent  to  his  agent  a  power  of  attorney 
authorising  him  to  transfer  the  annuity  into  the  lady's  name,  but 
died  before  the  transfer  was  made.  Eldon,  C,  held,  that  although 
the  legal  interest  remained  in  M.,  he  had  constituted  himself  a 
trustee  for  the  lady.  "The  question,"  he  said,  "involves  the  point, 
whether  the  power  of  attorney  amounts  here  to  a  declaration  of 
trust  ?  It  is  clear  that  this  Court  will  not  assist  a  volunteer  ;  yet,  if 
the  act  is  completed,  though  voluntary,  the  Court  will  act  upon  it. 
It  has  been  decided,  that,  upon  an  agreement  to  transfer  stock,  this 
Court  will  not  interpose ;  but,  if  the  party  had  declared  himself 
to  be  the  trustee  of  that  stock,  it  becomes  the  property  of  the  cestui 
que  trust  without  more,  and  the  Court  will  act  upon  it.  Upon  the 
documents  before  me,  it  does  appear,  that,  though  in  one  sense  this  may 
be  represented  as  the  testator's  personal  estate,  yet  he  has  committed 
to  writing  what  seems  to  me  a  sufficient  declaration  that  he  held  this 
part  of  the  estate  in  trust  for  the  annuitant."  But  this  case  is  one 
"  of  great  peculiarity,"  per  Romilly,  M.R.,  in  Price  v.  P.  (h),  and  see 
the  judgment  of  Bacon,  V.-C,  in  Warriner  v.  W.  (i). 

In  Wheatley  v.  Purr  (k),  H.  O.  directed  her  bankers  to  place  2,000Z. 

(a)  Infra,  p.  85S,  and  cf.   Bichards  (d)  Green  v.  Paterson,  32  C.  D.  95. 

v.  Delbridge,  p.  862,  infra.  (e)  Carter  v.  C,  (1896)  1  Ch.  62. 

(ft)  Foster  v.  Hale,  5  V.  308,  4  E.  (/)  M'Fadden   v.  Jenkins,  &c,  p. 

E.  12y;  Tierney  v.  Wood,  19  B.  330  ;  858,  infra,  note  (b). 

Kronheim    v.   Johnson,   7    C.  D.    60;  (g)  18  V.  140,  11  E.  E.  173. 

Caton  v.  C,  L.  B.  2  H.  L.  127.  (h)  14  B.  602. 

(c)  See  29  Car.  2,  c.  3,  s.  4  ;  John-  (/)  16  Eq.  p.  350. 

stone  v.  Mappin,  64   L.  T.  48;  Exp.  (k)  1  Keen,  551. 
Whitehead,  14  Q.  B.  D.  419. 
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in  the  joint  names  of  her  children,  J.  R.  W.,  M.  W.,  and  H.  W.,  and 
her  own  as  trustee  for  her  children.  That  sum  was  accordingly  entered 
in  the  books  of  the  bankers  to  the  account  of  H.  O.  as  trustee  for 
J.  R.  W.,  M.  W.,  and  H.  W.  The  bankers  gave  H.  O.,  as  trustee  for 
J.  R.  W.,  M.  W.,  and  H.  W.,  a  promissory  note  for  the  amount,  with 
interest  at  2|  per  cent.,  and  she  gave  the  bankers  a  receipt  for  the 
promissory  note.  Langdale,  M.R.,  held  that  she  had  constituted 
herself  a  trustee  for  the  plaintiffs,  her  children,  and  that  a  trust  was 
completely  declared,  so  as  to  give  them  a  title  to  relief.  But  the 
control  retained  by  the  settlor  over  the  fund  must  be  a  beneficial 
control  for  the  purposes  of  the  trust,  and  not  a  control  inconsistent 
with  the  intention  to  create  a  trust  (a). 

It  is  not  necessary  to  use  the  words,  "  I  declare  myself  a  trustee," 
but  there  must  exist  in  the  transaction  that  which  is  the  equivalent 
of  those  words  (6)  ;  for  instance,  the  giving  of  a  power  of  attorney  (c)  ; 
a  simple  memorandum  that  money  in  hands  of  the  holder  was  trust 
money  (d)  ;  admission,  by  answers  to  questions  in  letters,  that  the 
holder  of  money  was  a  trustee  (e) ;  where  a  husband  invested 
moneys  subject  to  the  trusts  of  his  settlement,  in  the  purchase  of  an 
estate,  adding  thereto  5001.  of  his  own,  it  was  held  he  had  devoted 
this  money  to  the  trusts  of  the  settlement  (/)  ;  where  an  equitable 
mortgagee,  by  deposit,  signed  a  memorandum  accompanying  the 
deposit,  by  which  she  declared  that  the  mortgagor  should  pay  the 
debt  by  instalments,  some  of  which  were  to  be  invested  by  him 
in  consols  for  the  benefit  of  the  children  of  A.,  this  was  held  an 
irrevocable  declaration  (g)  ;  a  receipt  in  the  following  terms, 
"  Received  of  D.  for  the  use  of  A.  1001.,  to  be  paid  to  A.  at  D.'s 
death,  but  interest  at  4  per  cent,  to  be  paid  to  D."  (h);  a  testator 
gave  a  promissory  note  to  G.,  saying  he  wished  to  provide  for  L.;  he 
then   made  his  will  and   appointed  G.  his  executor  :   held  G.  was  a 

(a)  Vandenberg  v.   Palmer,  4  Kay  861  ;  Pearson  v.  Amicable,  &c,  27  B. 

&  J.  204;    GaskeU  v.   G.,  2  Y.  &  J.  229. 

502 ;    Stapleton    v.    S.,    14    Si.     186 ;  (d)  James    v.    Bydder,   4   B.    605  ; 

Evans    v.   Jennings,    6    W.    B,    610;  Middleton  v.  Pollock,  2  0.  D.  104,  4 

Bill    v.    Cureton,    2   My.    &   K.    511;  CD.  49. 

Crabb  v.  C,  1  My.  &  K.  511 ;  Kelpen  (e)  Thorpe  v.  Owen,  5  B.  225. 

v.  K.,  1  My.  &  K  520.  (/)  Ouseley  v.  Anstruther,    10   B. 

(h)  Kekewicb  v.  Manning,  1  De  G.  461. 

M.  &  G.   176;  Richards  v.  Delbridge,  (g)  Paterson    v.    Murphy,    11    Ha. 

18  Eq.    11,  cited  p.   862,    infra;    and  88. 

Dipple  v.  Corles,  11  Ha.  p.  184.  (h)  Moore  v.  Darton,  4  De  G.  &  Sm. 

(c)  Ex  p.  Pye,    18    V.    140,    supra,  517. 
but    see    Milroy   v.    Lord,    infra,    p. 
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trustee  for  L.  (a).  A  covenant  to  surrender  copyholds,  and  meantime 
to  stand  possessed  of  them  as  trustees  for  volunteers,  is  a  valid 
trust  for  them  (b).  In  Brewster  v.  Prior  (c),  a  residuary  account 
contained  an  item,  "  Retained  to  pay  outstanding  legacy  to  W.  G., 
500/.,"  this,  coupled  with  payment  of  interest,  was  held  to  be  equiva- 
lent to  a  declaration  of  trust  by  admission  or  acknowledgment  (d). 

Papers  of  a  testamentary  character. — "If  the  character  of  the  paper 
is  testamentary,  then  of  course  it  is  impossible  to  enlarge  or  convert  it 
into  a  declaration  of  trust.  The  danger  is  great  if  such  an  attempt 
were  to  succeed  :  because,  then,  the  result  of  such  a  transaction  as 
this  would  be  that  the  solemn  disposition  of  property  which  the  law 
requires  to  be  made  in  the  shape  of  a  will  would  be  entirely  lost 
sight  of"  (c).  But  an  imperfect  settlement  may  be  confirmed  by  a 
will  (/). 

Husband  and  Wife. — Before  the  Married  Women's  Property  Act, 
1882,  it  was  doubtful  whether  a  husband  could  make  a  good  gift  to 
his  wife  except  by  constituting  himself  a  trustee  for  her.  If  he 
attempted  to  give  and  the  gift  was  held  imperfect,  then  it  was  in 
danger  of  failing  as  a  declaration  of  trust.  In  Baddeley  v.  B.  (g), 
Malins,  V.-C,  held  that  an  assignment  of  a  leasehold  to  a  wife  by  her 
husband  although  void  as  a  gift  by  a  husband  of  chattels  to  his  wife, 
operated  as  a  declaration  of  trust,  following  Grant  v.  G.  (h),  rather 
than  Richards  v.  Delbridge,  and  so  in  Fox  v.  Hawks  (i),  but  both 
these  cases  were  observed  upon  by  Hall,  V.-C,  in  Re  Breton  (k),  in 
which  he  followed  Milroy  v.  Lord  (I),  and  on  this  point  they  cannot 
now   be  considered  law  (m).     In   Penfold  v.  Moidd  (n),  a  married 

(a)  Lloyd  v.  Chune,  2  Gif.  441  ;  15  0.  D.  594  ;  Be  Boyes,  36  C.  D.  531 ; 
which  with  Arthur  v.  Clarkson,  35  B.  Towers  v.  Hogan,  23  L.  R.  Ir.  53  ; 
458,  and  Be  Richards,  36  C.  D.  541,  Be  Smith,  (1891)  64  L.  T.  13;  Be 
are  criticised  in  Be  Whitaker,  42  C.  D.  Shield,  53  L.  T.  5  ;  Gason  v.  Rich,  19 
119.  L.  R.  Ir.  391;   cf.  further  Johnson  y. 

(b)  Steele    v.    Waller,    28    B.    466  ;  BaU,  5  De  G.  &  Sm.  85. 
Donaldson  v.  D.,  Kay,  711.  (/)  Bizzey  v.  Flight,  3  C.  D.  269. 

(c)  25  W.  R.  251.  (g)  9  C.  D.  113. 

(d)  Scott  v.  Bentley,    1    Kay  &  J.  (h)  34  B.  623. 
221;     Be    Bennett,     17     L.    T.    438;  (t)  13  0.  D.  822. 
Morton  v.  Tewart,  2  Y.  &  0.  0.  C.  67 ;  (*)  17  C.  I).  416. 

see  further  Stapleton  v.  S.,  14  Si.  186;  (/)  Infra,  p.  861,  and  see  Hayes  v. 

Donaldson  v.  D.,  Kay,    716;  Gray  v.  Alliance,  &c.  Co.,  8  L.  R.  Ir.  149. 

G.,  2  Si.  273.  O)  See  M.  W.  Prop.  Act,  1882,  s.  1 ; 

(e)  Per  Bacon,  V.-C,  in  Warriner  v.  Lewin  (1891),  p.  67  ;  Godefroi  (1891), 
Rogers,  16  Eq.  p.  353;  Milroy  v.  Lord,  60,  101. 

4  De  G.  F.  &  J.  274  ;  Be  Fleetwood,  \n)  4  Eq.  562. 
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woman  gave  her  consent  before  commissioners  to  a  transfer  of  stock 
to  her  husband,  but  before  the  gift  was  completed  by  transfer  she 
changed  her  mind  and  revoked  it. 

Declaration  of  trust  of  equitable  interest  vested  in  trustees. — 
If   the    equitable    owner    of    property   vested    in    trustees    directs 
them  to   apply  it  in   trust   in   favour  of  volunteers  (a),  such   trust 
will    be     enforced     in    equity.       A     direction     to     trustees,    even 
verbal  (o),  is    equivalent    to     an     equitable     assignment  (c).        In 
Rycroft     v.     Christy  (d),    Mrs.    Rycroft     being     entitled     to    the 
dividends  of  money    in  the  hands   of  a    trustee   by   deed   without 
consideration,  directed  the  trustee  to  pay  part  of  the  said  dividends 
weekly   to   E.       The    trustee    accepted    this    trust    and    acted  upon 
it;    Langdale,    M.R.,   held    that   as    Mrs.    Rycroft.  had,   so  far   as 
she  had  the  power,  transferred  the  trust  from  herself  to  E.,  and 
as  there  was  no   further  instrument  or   formality  to  be  executed, 
and  the  trustee  had  accepted  and  acted  on   the  trust,  such  trust 
was   binding   on    Mrs.    Rycroft,      He    also    held  that  a  trust  once 
executed,  as  this  was,  could  not  be  rendered  executory  by  anything 
which    subsequently    happened    to    the    fund,  as  by  a  transfer  into 
Court.       In    Bentley    v.    Mackay  (e),    a    father     entitled    during 
the    life    of   his    son  to    dividends    on    funds    in    names    of   himself 
and  three    other   trustees,  directed   two    of  the  trustees    to  pay  the 
dividends  to  his  son,  and  they  acted  upon  such  direction,  which  the 
Court   held    to    be  a   valid   declaration   of    trust :    and  see  Bridge 
v.  B.  (/).     In  Tierney  v.  Wood  (g),  the  legal  fee  in  lands  was  vested 
in   A.  in    trust  for   B.       B.    signed  a    document    addressed    to    A. 
directing  him  to  hold  the   lands  after  his   death  on  trust  for  certain 
persons,  and  this  was  held  a  good  declaration  of  trust  within  sect.  7 
of  the    Statute    of  Frauds  (h).     In    Be   Russell  (i)  A.,  entitled    to 
a    balance    of   an   unpaid    legacy    in    the    hands    of  the    executors, 
wrote  a  letter  at  the  request  of  B.  to  his  own  solicitor,  directing 
him  to  pay  such  balance  to  B.    This  letter  was  sent  to  the  executors, 
who  paid  the  balance  to  B.  four  days  after  A.'s  death.     Held,  the 

(«)  Semble,  acceptance  by  the  trus-  443  ;  cf.  Re  Lucan,  45  C.  D.  470. 

tees    is    not    necessary  :    Tierney    v.  (d)  3  B.  238. 

"Wood,  Harding  v.  H.,  infra  ;  and  cf.  (e)  5  B.  12. 

Part  6,  p.   887,   infra.     As  to  notice,  (/)  16  B.  315  ;  Collinson  v.  Patrick, 

see  p.  853,  supra.  2  Kee.  123. 

(6)  M'Padden  r.  Jenkins,  1  Ha.  458;  (</)  19  B.  330. 

Meek  v.  Kettlewell,  1  Ha.  471.  (/*)  See   Be   Lucan,   45  C.  D.  470; 

(c)  See   Lambe  v.    Orton,    1  Dr.  &  cited  p.  S51,  supra. 

Sm.  125;  Harding  v.  H.,  17  Q.  B.  D.  (j)  37  Sol.  Jo.  212. 
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letter  was  not  an  equitable  assignment,  and  that  it  was  revoked  bv 
A.'s  death. 

3.  An  Imperfect  Gift  or  Transfer  will  not  be  Construed  as  a  Declaration 

of  Trust. 

The  clearest  intention  to  create  an  irrevocable  trust  in  favour 
of  a  volunteer,  will  not  be  sufficient  unless  the  settlor  does  some 
act  in  confirmation  of  his  intention.  The  following  cases  show  that 
an  intention  to  give  or  assign  will  not  be  aided  in  equity,  unless  the 
act  of  gift  or  assignment  in  pursuance  of  such  intention  is  complete, 
or  unless  the  donor  has  done  all  in  his  power  to  make  it  complete. 

In  Antrobus  v.  Smith  (a),  Gibbs  Crawford  made  the  following 
indorsement  upon  a  receipt  for  one  of  the  subscriptions  in  the  Forth 
and  Clyde  Navigation  :  "  I  do  hereby  assign  to  my  daughter,  Anna 
Crawford,  all  my  right,  title,  and  interest  of  and  in  the  enclosed 
call,  and  all  other  calls,  of  my  subscription  in  the  Clyde  and  Forth 
Navigation."  This  not  being  a  legal  assignment,  it  was  argued, 
"  that  the  father  meant  to  make  himself  a  trustee  for  his  daughter 
of  these  shares."  But  Grant,  M.R.,  observed,  "  Mr.  Crawford  was 
no  otherwise  a  trustee  than  as  any  man  may  be  called  so  who 
professes  to  give  property  by  an  instrument  incapable  of  conveying 
it.  He  was  not  in  form  declared  a  trustee ;  nor  was  that  mode  of 
doing  what  he  proposed  in  his  contemplation.  He  meant  a  gift . 
He  says,  he  assigns  the  property.  But  it  was  a  gift  not  complete. 
The  property  was  not  transferred  by  the  act.  Could  he  himself  have 
been  compelled  to  give  effect  to  the  gift  by  making  an  assignment  ? 
There  is  no  case  in  which  a  party  has  been  compelled  to  perfect  a 
gift,  which,  in  the  mode  of  making  it,  he  has  left  imperfect.  There 
is  locus  pcenitentiw  as  long  as  it  is  incomplete."  So,  in  Edwards  v. 
Jones(b),  where  the  obligee  of  a  bond  signed  a  memorandum,  not  under 
seal,  which  was  indorsed  upon  the  bond,  and  which  purported  to  be 
an  assignment  of  the  bond,  without  consideration,  to  the  person  to 
whom  the  bond  was  at  the  same  time  delivered,  Cottenham,  C,  upon 
the  authority  of  the  doctrine  laid  down  in  Antrobus  v.  Smith,  which 
he  said  it  was  impossible  to  question,  held  that  the  gift  was  incom- 
plete, and  that,  as  it  was  without  consideration,  the  Court  could  not 
give  effect  to  it  (c). 

(a)  12  V.  39,  8  R.  R.  278.  &  C.  647  ;    and  Price  v.  P.,  14  B.  602  ; 

(6)  1  My.  &  C.  226.  Be  Richardson,  30  0.  D.  p.  401. 

(c)  See  also  Dillon  v.  Coppin,  4  My. 
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In  Searle  v.  Law  (a),  A.  made  a  voluntary  assignment  of  turnpike 
road  bonds  and  shares  in  an  insurance  and  in  a  banking  company  to 
B.,  in  trust  for  himself  for  life,  and  after  his  death  for  his  nephew. 
He  delivered  the  bonds  and  shares  to  B.,  but  did  not  observe  the 
formalities  required  by  the  Turnpike  Act,  and  the  deeds  by  which 
the  companies  were  formed,  to  make  the  assignment  effectual. 
Shadwell,  V.-C,  held,  that  on  A.'s  death  no  interest  in  either  the 
bonds  or  the  shares  passed  by  the  assignment,  and  that  B.  ought  to 
deliver  them  to  the  executor  of  A.  "  If  that  gentleman,"  said  his 
Honor,  "  had  not  attempted  to  make  an  assignment  of  either  the 
bonds  or  the  shares,  but  had  simply  declared,  in  writing,  that  he 
would  hold  them  upon  the  same  trusts  as  are  expressed  in  the  deed, 
that  declaration  would  have  been  binding  upon  him ;  and  what- 
ever bound  him,  would  have  bound  his  personal  representative.  But 
it  is  evident  that  he  had  no  intention  whatever  of  being  himself  a 
trustee  for  any  one,  and  that  he  meant  all  the  persons  named  in  the 
deed  as  cestuis  que  trustent  to  take  the  provisions  intended  for  them 
through  the  operation  of  that  deed.  He  omitted,  however,  to  take 
the  proper  steps  to  make  that  deed  an  effectual  assignment ;  and, 
therefore,  both  the  legal  and  the  beneficial  interest  in  the  bonds  and 
shares  vested  in  him  at  his  death."  And  see  the  following  cases  of 
imperfect  gift  or  transfer  :  Jones  v.  Lock  (b),  where  a  father  put  a 
cheque  into  his  son's  hand,  saying,  "  I  give  this  to  baby  for  himself," 
and  then  took  back  the  cheque  :  Moore  v.  M.  (c),  imperfect  gift  of 
debenture  stock  ;  Heartley  v.  Niclcolson  (d),  where  a  gift  of  a  share 
in  a  colliery  company,  notwithstanding  expression^  in  letters,  signa- 
ture of  minutes,  and  receipt  of  dividend,  was  held  insufficient  as  a 
declaration  of  trust :  Re  Shield  (e),  an  imperfect  gift  of  debenture 
stock  ;  Ex  p.  Todd  (/),  where  by  deed,  in  1877,  the  settlor  recited 
his  intention  to  settle  certain  shares  and  to  transfer  them  to  trustees, 
but  the  transfer  was  not  made  until  1886  :  see  judgment  of  Gave,  J., 
in  West  v.  If.  (g)  ;  Hayes  v.  Alliance,  &c,  Assoc.  Go.  (h),  an  incom- 
plete gift  of  a  policy  of  assurance  by  husband  to  wife  ;  Re  Breton  (i), 
where  a  husband  by  three  letters  purported  to  give  furniture  to  his 
wife.  In  Woodford  v.  Gharnley  (k),  a  mortgagee  in  fee  for  5,0001. 
without  any  covenant  for  payment  in  the  deed,  assigned  the  sum 

(a)  15  Si.  95.  (/)  19  Q.  B.  D.  186. 

(6)  1  Ch.  25.  (g)  9  L.  R.  Ir.  121. 

(c)  18  Eq.  474.  (h)  L.  R.  Ir.  8  C.  P.  149. 

(d)  19  Eq.  233.  (i)  17  C.  D.  416. 

(e)  53  L.  T.  8.  \k)  28  B.  96. 
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of  5,000/.  to  trustees  and  gave  them  a  power  of  attorney  to  recover 
it,  but  did  not  convey  to  them  the  legal  estate  and  the  settlement 
was  held  incomplete  (a). 

In  Milroy  v.  Lord  (6),  T.  M.   executed  a  deed  poll  by  which  he 
purported   to  assign,  for   a  nominal  consideration,  fifty  shares  in  a 
bank  to  defendant,  Lord,  in   trust  for  the   plaintiff,  his  niece.     Both 
T.  M.   and  Lord  executed  this  deed.      At    this  time  Lord  held   a 
power  of  attorney  from  T.  M.  to  transfer  stock.     After  the  execution 
of  the  deed  T.  M.  gave  him  a  further  power  to  receive  dividends, 
and  handed  him  the  scrip  for  the  shares.     Lord  from   time   to  time 
paid  the  dividends  to  the   plaintiff.     The    fifty  bank  shares   were 
transferable  only  by  entry  in  the   books   of  the   company.     No  such 
transfer  was  ever  made  by  T.  M.  or  Lord.     On   the  death  of  T.  M., 
Lord    handed    over   the   certificates   of  the   shares   to   his   executor. 
Stuart,  V.-C,  held  the  shares  were  bound  by  the  trusts   of  the  deed 
poll,  but  Turner,  L.J.,  on  allowing  the  appeal,  said,  "  I  take  the  law 
of  this  Court  to  be  well  settled,  that,  in  order  to  render  a  voluntary 
settlement  valid  and  effectual,  the  settlor  must  have  done  everything, 
which,  according  to  the  nature  of  the  property  comprised  in  the 
settlement,  was  necessary  to  be  done  in  order  to  transfer  the  property 
and  render  the  settlement  binding  upon  him.     He  may  of  course  do 
this  by  actually  transferring  the  property   to   the  persons  for  whom 
he  intends  to   provide,  and  the   provision  will  then  be  effectual  and 
it  will  be  equally  effectual  if  he  transfers  the  property  to  a  trustee 
for  the  purposes  of  the  settlement,  or  declares  that  he  himself  holds 
it  in  trust  for  those  purposes  ;  and   if  the  property  be  personal,  the 
trust  may,  as  I  apprehend,  be  declared  either  in  writing  or  by  parol ; 
but  in  order  to  render  the  settlement  binding  one  or  other  of  these 
modes  must,  as   I   understand  the  law  of  this  Court,  be  resorted  to, 
for  there  is  no  equity  in  this  Court   to   perfect   an  imperfect  gift. 
The  cases,  I  think,  go  further  to  this  extent,  that   if  the   settlement 
is  intended  to  be  effectuated  by  one  of  the  modes  to  which  I  have 
referred,  the    Court  will   not  give   effect   to   it   by   applying   an- 
other of  those  modes.     If  it  is  intended  to  take  effect  by  transfer, 
the  Court  will  not  hold  the  intended  transfer  to  operate  as  a  de- 
claration  of  trust,  for  then  every  imperfect  instrument  would  be 
made  effectual  by  being  converted  into  a  perfect  trust.     These  are 
the  principles  by  which,  as  I  conceive,  this  case  must  be  tried." 

(a)  But  see  remarks  of  Lindley,  L.  J.,  with  delivery  of  the  deed, 

on  this  case,  ik  Patrick,  (lS91)lCh.  p.  (b)  4  De  G.  P.  &  J.  264.  See  Vaizey, 

87  ;  cf.  Rv  Eichardson,  30  C.  D.  396;  Settlements,  p.  94. 
a  parol  voluntary  gift  of  the  money 
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In  the  case  of  Richards  v.  Delbridge  (a),  J.  Delbridge,  who  was 
possessed  of  leasehold  business  premises  and  stock  in  trade,  shortly 
before  his  death  purported  to  make  a  voluntary  gift  in  favour  of  his 
Grandson  E.  B.  Richards,  who  was  an  infant,  and  assisted  him  in  his 
business,  by  the  following  memorandum  signed  and  endorsed  on  the 
lease  :  "  This  deed,  and  all  thereto  belonging,  I  give  to  E.  B. 
Richards  from  this  time  forth,  with  all  the  stock  in  trade,"  signed, 
,,  J.  Delbridge."  J.  Delbridge  delivered  the  lease  to  the  mother  of 
his  grandson.  Jessel,  M.R.,  following  Milroy  v.  Lord,  supra,  p.  861, 
and  declining  to  follow  Richardson  v.  R.  (6)  and  Morgan  v.  Mal- 
leson  (c),  which  are  inconsistent  with  that  case,  held  that  there  was 
no  valid  declaration  of  trust  of  the  property  in  favour  of  E.  B. 
Richards.  "  A  man,"  said  his  Lordship,  "  may  transfer  his  property, 
without  valuable  consideration,  in  one  of  two  ways :  he  may  either 
do  such  acts  as  amount  in  law  to  a  conveyance  or  assignment  of  the 
property,  and  thus  completely  divest  himself  of  the  legal  ownership, 
in  which  case  the  person  who  by  those  acts  acquires  the  property, 
takes  it  beneficially,  or  on  trust,  as  the  case  may  be  ;  or  the  legal 
owner  of  the  property  may,  by  one  or  other  of  the  modes  recognised 
as  amounting  to  a  valid  declaration  of  trust,  constitute  himself 
a  trustee,  and,  without  an  actual  transfer  of  the  legal  title,  may 
so  deal  with  the  property  as  to  deprive  himself  of  its  beneficial 
ownership,  and  declare  that  he  will  hold  it  from  that  time  forward 
on  trust  for  the  other  person.  It  is  true  lie  need  not  use  the  words 
'I  declare  myself  a  trustee,'  but  he  must  do  something  which  is 
equivalent  to  it,  and  use  expressions  which  have  that  meaning : 
for,  however  anxious  the  Court  may  be  to  carry  out  a  man's  inten- 
tion, it  is  not  at  liberty  to  construe  words  otherwise  than  according 
to  their  proper  meaning  *****  Eor  a  man  to  make  himself 
trustee  there  must  be  an  expression  of  intention  to  become  a  trustee, 
whereas  words  of  present  gift  show  an  intention  to  give  over  pro- 
perty to  another,  and  not  to  retain  it  in  the  donor's  own  hands  for 
any  purpose,  fiduciary  or  otherwise."  Then,  after  referring  to  the 
judgment  of  Turner, L.J. ,  in  Milroy  v.  Lord,  and  citing  the  passage 
commencing,  "  The  cases,  I  think,  go  further,"  &c,  supi'a,  p.  861,  he 
continued,  "  It  appears  to  me  that  that  sentence  contains  the  whole 
law  on  the  subject.  If  the  decisions  of  Lord  Romilly  and  Vice- 
Chancellor  Wood,  i.e.,  in  Morgan  v.  Mcdleson  and  Richardson  v.  R., 
supra,  were  right,  there  never  could  be  a  case  where  an  expression 

(a)  18  Eq.  11.  (c)   10  Eq.  475. 

(6)  3  Eq.  686. 
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of  a  present  gift  would  not  amount  to  an  effectual  declaration  of 
trust,  which  would  be  carrying  the  doctrine  on  that  subject  too  far. 
It  appears  to  me  that  these  cases  of  voluntary  gifts  should  not  be 
confounded  with  another  class  of  cases,  in  which  words  of  present 
transfer  for  valuable  consideration  are  held  to  be  evidence  of  a  con- 
tract which  the  Court  will  enforce.  Applying  that  reasoning  to  cases 
of  this  kind,  you  only  make  the  imperfect  instrument  evidence  of  a 
contract  of  a  voluntary  nature,  which  this  Court  will  not  enforce  ;  so 
that,  following  out  the  principle  even  of  those  cases,  you  come  to  the 
same  conclusion  "  {a). 

Donatio  mortis  causa. — There  is  this  difference  between  an  in- 
complete voluntary  gift  inter  vivos,  and  a  donatio  mortis  causa  (b). 
In  the  former  case  the  Courts  will  not  interfere  to  compel  the  donor 
or  his  executor  to  perfect  it,  but  in  the  latter  case  the  executors  may 
be  compelled  to  do  so  (c). 

4.  Revocation  and  Avoidance  of  Voluntary  Deeds,  &c. 

Revocation  (see  p.  887,  infra).— A  complete  executed  trust,  either 
by  actual  transfer  on  assignment  or  declaration  of  trust,  cannot  in  the 
absence  of  a  power  reserved  for  that  purpose  to  the  settlor,  or  in  the 
absence  of  fraud,  mistake,  &c,  be  revoked  by  him  by  a  subsequent 
voluntary  assignment,  for  "  if  a  man  will  improvidently  bind  himself 
up  by  a  voluntary  deed,  and  not  reserve  a  power  of  revocation,  a 
court  of  equity  will  not  loose  the  fetters  he  hath  put  upon  himself, 
but  he  must  lie  down  under  his  own  folly  "  (d).     And  it  is  immaterial 

(a)  See  also  Hayes  v.  Alliance,  &c,  C.    D.    95,    settlement    of    copyholds 

Co.,  8  L.  R.  Ir.  149,  policy  of  insur-  without  surrender;  Re  Richards,  36  0. 

ance;  Warriner  v.  Rogers,  16  Eq.  340,  D.  541,  promissory  note;    Re  Lucan, 

gift  of  a  box  containing  title  deeds,  45  C.  D.  470,  imperfect  gift  of  rever- 

and  a  memorandum  that  contents  of  sionary  interest ;  Re  Patrick,  (1891)  1 

box  were  a  deed  of  gift,  the  memoran-  C'h.  82,  assignment  of  debts, 

dum  was  not  to  take  effect  until  after  (b)  See  Ward  v.  Tinner,  vol.   1,  p. 

donor's  death,  and  the  donor  had  no  390. 

present  intention  of  parting  with  any-  (c)  See  judgment  of  Cotton,  L.J.  in 

thing  ;   Lee  v.  Magrath,  10  L.  R.  Ir.  Re  Dillon,  44  C.  D.,  p.  82  ;  cf.  Antro- 

313,  a  promissory  note ;  Heartley  v.  bus  v.  Smith,  12  V.  39,  8  R.  R.  278. 

Nicholson,    19    Eq.    244,    shares    not  (d)    Viliers    v.  Beaumont,    1    Vern. 

transferred;  Re  Caplen,  45  L.  J.  Ch.  101 ;    Ogilvie  v.   Littleboy,    13  Times 

280,  a  promissory  note ;  ^e  Breton,  17  L.  R.  399;  Bill  v.  Cureton,  2  My.  & 

C.   D.  416,   gift   of   furniture  but  no  K.  496;  Rycroft  v.  Christy,  3  B.  238; 

transfer;  Re  "Whitaker,  21  C.  D.  657;  Newton  v.  Askew,  11  B.  145  ;  Paul  v. 

Ex  p.  Todd,  19  a  B.  D.  186,  shares  P.,  20  C.  D.  742,  C.  A. ;   Mackie  v. 

not  transferred  ;  Green  v.  Paterson,  32  Herbertson,  9  App.  Cas.  303. 
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that  the  legal  estate  by  accident  or  breach  of  trust  gets  back  into  the 
hands  of  the  settlor,  as  he  would  simply  take  it  as  a  trustee  (a). 

But  a  settlor  who  creates  a  voluntary  but  imperfect  trust  for  others, 
cannot  be  compelled  to  complete  it,  nor  can  his  representatives  (b), 
and  he  may  defeat  such  trust  by  leaving  legacies  or  creating  debts  to 
a  greater  value  than  the  subject-matter  of  the  trust  (c). 

Where  an  instrument  creating  a  valid  and  complete  voluntary  trust 
is  duly  sealed  and  delivered,  the  obligation  is  complete,  and  semble,  the 
detention  thereof  by  the  settlor  does  not  render  it  inoperative  (d). 
Nor  will  the  destruction  of  the  instrument  affect  the  trust  (e). 

Creditors'  Deeds  (see  p.  887,  infra) — Marriage  Settlement. — In 
M'Donnell  v.  Hesilrigge  (/),  a  feme  sole,  in  contemplation  of  her 
marriage  with  T.,  transferred  property  to  trustees,  upon  trust  for 
herself  until  marriage  (if  any),  and  then  on  trusts  for  her  issue.  She 
did  not  marry  T.,  but  M.,  when  the  trustees  handed  over  to  her  part 
of  the  fund.  Held,  that  the  settlement  was  irrevocable,  and  that  the 
trustees  were  guilty  of  breach  of  trust.  But  if  a  settlement  is  exe- 
cuted with  reference  to  a  particular  marriage,  and  the  contract  is 
definitely  put  an  end  to,  the  Court  has  jurisdiction  to  put  an  end  to 
the  settlement  (g).  If  the  trusts  are  for  the  settlor  until  marriage, 
and  then  upon  other  trusts,  and  the  proposed  marriage  is  such  that 
by  the  law  of  this  country  it  never  can  take  place,  the  trust  for  the 
settlor  remains  in  force  (h). 

When  void  against  Purchasers  under  27  Eliz.  c.  4. — A  voluntary 
conveyance  of  real  estate,  or  a  voluntary  settlement  of  land  by  way 
of  trust,  was  liable  to  be  avoided  by  a  subsequent  sale  by  the  volun- 
tary grantor  under  the  Statute  of  Fraudulent  Conveyances,  27  Eliz. 
c.  4  (i),  to  a  purchaser  for  valuable  consideration  (k).     The  principle 

(a)  Smith  v.  Hurst,  10  Ha.  30 ;  New's  (/)  16  B.  346. 

Trustee  v.  Hunting,   13  Times  L.  R.  (</)  Essery  v.  Cowlard,  26  C.  D.  191; 

397  ;  Smith  v.  Lyne,  2  T.  &  C.  C.  C.  Bond  v.  Walford,  32  C.  D.  238. 

345  ;  Paterson  v.  Murphy,  11  Ha.  88 ;  (h)  Chapman  v.  Bradley,  4  De  G.  J. 

Re  Bootler,  54  L.  T.  239,  revocation  by  &  S.  71 ;  Pawson  v.  Brown,  13  C.  D. 

will.     Lewin  (1891),  74.  202. 

(h)  Antrobus  v.  Smith,  12  V.  39 ;  8  (i)  Godfrey  v.  Poole,  13  App.  Cas. 

R.  R.  278.  p.  505. 

(c)  Markwell  v.  M.,  32  B.  12.  (&)  27  Eliz.  c.  4,  s.  1 ;  Doe  v.  Man- 

(d)  Re  Patrick,  p.  852,  supra ;  Hall  ning,  9  East,  59 ;  Clarke  v.  Wright,  6 
v.  Palmer,  3  Ha.  532  ;  Fletcher  v.  F.,  H.  &  N.  849;  Doe  v.  Rusham,  17  Q. 
4  Ha.  67  ;  Re  Way's  Trusts,  2  De  G.  B.  724  ;  Trowell  v.  Shenton,  8  C.  D. 
J.  &  S.  365  ;  cf.  Xenos  v.  Wickham,  2  p.  325;  Godefroi  (1S91),  124;  Lewin 
L.  R.  H.  L.  Cas.  323.  (1891),    75.      See   form  of  judgment, 

(<•)  Smith  v.  Lyne,  2  Y.  &  C.  345.  Seton  (1893;,  p.  1959. 
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is  thus  stated  in  Newman  v.  Rushman  (a),  "  that  by  selling  the  pro- 
perty for  a  valuable  consideration  the  seller  so  entirely  repudiates 
the  former  voluntary  conveyance,  and  shows  his  intention  to  sell,  as 
that  it  shall  be  taken  conclusively  against  him,  and  the  person  to 
whom  he  conveyed,  that  such  intention  existed  when  he  made  the 
conveyance,  and  that  it  was  made  in  order  to  defeat  the  purchaser." 

The  statute  applies  only  to  real  property  and  interests  in  land. 
Chattels  real,  advowsons,  rent  charges  or  annuities  issuing  out  of 
land,  are  therefore  within  the  statute,  and,  perhaps,  timber  and 
minerals  (6).  Chattels  personal  do  not  come  within  the  statute 
27  Eliz.  c.  4  ;  a  voluntary  settlement,  therefore,  of  chattels  personal 
cannot  be  defeated  by  a  subsequent  sale  (c). 

By  the  Voluntary  Conveyances  Act,  1893  (d),  it  is  enacted  as  follows  : 

"  2.  Subject  as  hereinafter  mentioned  no  voluntary  conveyance  of 
any  lands,  tenements,  or  hereditaments,  whether  made  before  or  after 
the  passing  of  this  Act,  if  in  fact  made  bond  fide  and  without  any 
fraudulent  intent,  shall  hereafter  be  deemed  fraudulent  or  covinous 
within  the  meaning  of  the  Act  27  Eliz.  c.  4,  by  reason  of  any  subse- 
quent purchase  for  value,  or  be  defeated  under  any  of  the  provisions 
of  the  said  Act  by  a  conveyance  made  upon  any  such  purchase,  any 
rule  of  law  notwithstanding. 

"  3.  This  Act  does  not  apply  in  any  case  in  which  the  author  of  a 
voluntary  conveyance  of  any  lands,  tenements,  or  hereditaments  has 
subsequently,  but  before  the  passing  of  this  Act,  disposed  of  or  dealt 
with  the  same  lands,  tenements,  or  hereditaments  to  or  in  favour  of  a 
purchaser  for  value. 

"  4.  The  expression  '  conveyance '  includes  every  mode  of  disposition 
mentioned  or  referred  to  in  the  said  Act  of  Elizabeth. 

"  5.  This  Act  shall  extend  to  Ireland,  and,  as  applied  to  Ireland 
shall  be  read  and  construed  as  if  the  Act  of  10  Car.  1,  sess.  2,  c.  3 
(Ireland)  were  substituted  for  the  said  Act  of  Elizabeth." 

A  purchaser  is  not  entitled  to  repudiate  his  contract  simply 
because  one  link  in  the  vendor's  title  consists  of  a  voluntary  convey- 
ance to  a  person  under  whom  the  vendor  claims  by  purchase  for 
value  (e). 

(a)  17  Q.  B.  724 ;  cited  in  Godfrey  ton,  2  My.  &  K.  502 ;  Barton  v.  Van- 

v.  Poole,  13  App.  Cas.  p.  504.  heythuysen,    11    Ha.   126  ;     Be  Wal- 

(6)  May,    Fraudulent   Conveyances  hainpton  Estate,  26  C.  D.  291. 
(1887),  p.  203.  {d)  56  &  57  Vict.  c.   21  ;  29  June, 

(c)  Sloane  v.  Cadogan,  2  Sug.  V.  &  1893. 
P.,  App.  xxiv.  ed.  11  ;  Hill  v.  Cure-  (e)  Noyes  v.  Paterson,  (1894)  267. 
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A  voluntary  gift  for  charitable  purposes  is  not  to  be  treated  as 
covinous  within  the  statute  of  Elizabeth,  and  is  not  avoided  by  a 
subsequent  conveyance  for  value  (a). 

A  voluntary  conveyance  will  be  defeated  by  a  conveyance  or  settle- 
ment for  value  to  the  extent  only  necessary  to  give  effect  to  the  con- 
veyance or  settlement  for  value  (b). 

Note  that  this  statute  says  nothing  about  voluntary  conveyances, 
but  only  of  conveyances  made  with  "  intent  to  defraud  and  deceive  " 
purchasers;  and  it  is  only  by  judicial  construction  that  a  voluntary 
settlement,  free  from  actual  fraud,  is  deemed  fraudulent,  within  the 
statute,  against  a  purchaser  with  notice  (c). 

Where  there  is  no  fraud  in  fact,  two  acts  by  the  same  person  are 
necessary  to  render  a  voluntary  conveyance  void  under  the  statute  of 
Elizabeth,  namely,  a  voluntary  conveyance  by  the  grantor,  and  a  sub- 
sequent sale  by  him  to  a  purchaser  (d).  For  a  voluntary  conveyance 
cannot  be  defeated  by  the  conveyance  for  value  of  the  heir  or  devisee 
of  the  settlor  (e). 

And  where  the  sale  is  effected  by  a  mortgagee  under  a  power  con- 
tained in  a  mortgage  deed  prior  in  date  to  the  voluntary  settlement 
it  will  not  have  the  same  effect  as  a  sale  by  the  voluntary  settlor 
himself,  and  the  volunteer  has  been  held  entitled  to  the  proceeds  of 
the  sale  after  the  deduction  of  what  was  due  to  the  mortgagee  (/). 

A  deed,  apparently  voluntary,  may  be  supported  by  collateral 
evidence,  showing  it  to  be  a  contract  for  value  (g). 

The  onus  of  proving  some  valuable  consideration  falls  upon  the 
person  sustaining  the  deed  (h). 

A  conveyance,  moreover,  which  may  in  its  creation,  being  volun- 
tary, be  fraudulent  and  void  as  against  a  purchaser,  may  yet  become 
valid  by  matter  ex  post  facto,  as  when  the  volunteer  has  before  the 

(«)  Ramsay  v.  Gilchrist,  (1892)  A.  cited  in  Godfrey  v.  Poole,  13  App.  Cas. 

C.  412.     See  further  as  to  charities,  p.  505. 

A.-G.  v.  Corporation  of  Newcastle,  5  (d)  Godfrey  v.  Poole,  13  App.  Cas. 

B.  307 ;  Trye  v.  Corporation  of  Glou-  505. 
cester,  14  B.  173;  Godefroi  (1891),  125.  (e)  Doe   v.  Rushani,  17  Q.  B.  734  ; 

{b)  Croker  v.  Martin,  1  Bli.  (N.  S.)  Lewin  v.  Rees,  3  Kay  &  J.  132. 
573;  see  also  Dolphin  v.  Aylward,  4  (/)  Re  "Walharnpton  Estate,  supra. 

L.    R.   H.  L.  486 ;    Re  Walharnpton  {g)  Pott  v.  Todhunter,  2  Coll.  Ch.  R. 

Estate,  26  CD.  391;  Godfrey  v.  Poole,  76;  Ford  v.  Stuart,  15  B.  493  ;    Har- 

13  App.  Cas.  p.  505;    and  as  to  the  man  v.  Richards,  10  Ha.  81  ;  To-wnend 

right  of  Hen  for  improvements,  Stepney  v.  Toker,  1  Ch.  446 ;  Gale  v.  William - 

v.  Biddulph,  13  W.  R.  576  ;  Trevelyan  son,    8    M.    &    W.    405 ;    Mullins    v. 

v.  White,  1  B.  588.  Guilfoyle,  2  L.  R,  Ir.  95. 

(c)  See  Doe  dem  Offley  v.  Manning,  (h)  Kelson  v.  K.,  10  Ha.  385. 
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subsequent  sale  conveyed  the  settled  property  in  consideration  of 
marriage,  or  for  other  valuable  consideration  (a). 

Purchaser  for  Value. — A  purchaser  is  one  who  gives  money  or 
other  valuable  consideration  for  the  land  (6).  It  includes  legal  and 
equitable  purchasers  (c)  :  mortgagees,  both  legal  (d)  and  equitable, 
and  by  deposit  of  title  deeds  (e)  :  lessees  (/),  except  lessees  without 
fine  or  rent  (g)  :  also  the  assignee  of  a  lease  (h)  :  grantees  in  con- 
sideration of  the  release  of  a  right  (i) :  and  parties  taking  under 
settlements  for  valuable  consideration  (k),  whether  they  were  made 
in  consideration  of  an  intended  marriage  (I),  or  being  postnuptial, 
in  consideration  of  antenuptial  articles  (m),  or  of  some  consideration 
such  as  an  additional  portion  (n). 

But  a  voluntary  conveyance  cannot  be  defeated  by  a  subsequent 
judgment  creditor,  who  is  not  a  purchaser  and  who  can  only  have 
resort  against  such  interest,  if  any,  as  remained  in  the  settlor  by 
virtue  of,  or  unaffected  by,  the  voluntary  settlement  (o). 

The  husband  of  a  volunteer  cannot  be  treated  on  his  marriage  as  a 
purchaser  under  the  statute,  Collins  v.  Burton  (p),  reversed  on  other 
points  (q).  Nor  is  a  person  claiming  under  a  postnuptial  settlement, 
unless  it  were  made  in  pursuance  of  articles  entered  into  before 
marriage  (r),  provided  that  these  articles  are  of  a  binding  character  (s). 

(a)  Prodgers  v.  Langhani,  Sid.  133 ;  1022  ;  Owen  v.  O.,  3  H.  &  0.  88. 

cited  in  Brown  v.  Carter,  5  V.  862,  5  (</)  Upton  v.  Basset,  Cro.  Eliz.  444. 

B.  B.  p.  198 ;  George  v.  Milbanke,  9  (/;)  Colville    v.    Parker,    Cro.    Jac. 

V.   190,   193,   7  B.  B.  157  ;  Guardian  158. 

Ass.  Co.  v.  Avonmore,  6  L.  B.  Ir.  391 ;  (/)  Hill    v.    Bishop    of    Exeter,    2 

Clarke  v.  Willott,  7   Ex.  313;    May,  Taunt.  69. 

ch.  3,  p.  315  ;  Be  Briggs  and  Spicer,  (/.')  Watkins  v.  Steevens,  Nels.  160 ; 

(1891)  2  Ch.  127.  Doe  v.  Lewis,  11  C.  B.  1035. 

(6)  Beavan  v.  Oxford,  6  De  G.  M.  &  (I)  Douglasse  v.   Ward,  1    Ch.   Ca. 

G.  p.  517.  79. 

(c)  Barton  v.  Vanheythuysen,  11  (to)  Kirk  v.  Clark,  Pr.  Ch.  275. 
Ha.  126;  Smith  v.  Garland,  2  Mer.  («)  Brown  v.  Jones,  1  Atk.  190. 
123.  (o)  Dolphin  v.  Ay  1  ward,  4  L.  B.  H.  L. 

(d)  Dolphin  v.  Aylward,  4  L.  B.  H.  486 ;  Beavan  v.  Oxford,  6  De  G.  M.  & 
L.  486  ;  Cracknall  v.  Janson,  11  C.  D.  G.  507. 

1  ;  Be  Walhampton  Estate,  26  C.  D.  (p)  5  Jur.  (N.  S.)  952. 

391;  Shurmur  v.  Sedgwick,  24  C.  D.  (q)  lb.   1113,    4  De  G.   &  J.    612; 

597.  Doe  v.  Lewis,  11  C.  B.  1039. 

(e)  Lloyd  v.  Attwood,  3  De  G.  &  J.  (r)  Martin  v.  Seamore,  1  Ch.  Ca. 
614.     Ede  v.  Knowles,  2  Y.  &  C.  C.  C.  170. 

172;  Lister  v.  Turner,  5  Ha.  281.  (s)  Doe   v.   Bowe,    4    Bing.    N.    C. 

(/)  Lewis  v.  Hopkins,  cited  9  East,  737  ;  Trowell  v.  Shenton,  8  C.  D.  318. 
70  ;  Goodright  v.  Moses,  2  Win.  Black. 
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Notice. — A  purchase  will  be  valid  under  27  Eliz.  c.  4,  even  with  notice 
of  a  voluntary  settlement,  though  it  is  founded  on  a  meritorious  con- 
sideration as  being  a  fair  provision  for  a  wife  and  children;  and  the 
settlor  will  not  be  restrained  from  selling  the  settled  estates  ;  but,  if 
the  trust  is  complete,  the  volunteers  will  be  entitled  to  the  execution 
of  it  until  the  sale  (a).  And  as  this  title  is  complete  against  all 
except  purchasers  for  value,  they  can  set  aside  prior  voidable  con- 
veyances (/>).  The  cestui  que  trust,  however,  under  a  voluntary 
settlement  cannot  follow  the  estate  in  the  hands  of  the  purchaser  (c) 
nor  charge  him  with  misapplying  the  purchase- money  by  paying  it 
to  the  vendor,  the  grantor  or  settlor,  with  notice  of  the  settlement  (d). 
But  if  the  settlor  is  in  such  a  position  that  a  subsequent  sale  for 
value  by  him  would  be  a  breach  of  trust,  he  will  be  liable  to  make 
compensation  for  it  (e). 

Specific  Performance. — The  settlor  cannot  generally  enforce  the 
specific  performance  of  a  contract  for  the  sale  of  the  estate  entered 
into  by  him  after  the  settlement  (/),  except  as  against  a  purchaser 
willing  to  complete  upon  a  good  title  being  shown  (g),  for  the  vendor 
has  no  equit}^  to  defeat  an  act  which  he  has  done  himself,  and  it  can 
never  be  certain  that  matter  ex  post  facto  may  not  have  made  the 
settlement  good  (h). 

But  a  purchaser,  even  with  notice  of  a  previous  voluntary  settle- 
ment, may  enforce  the  contract  (i),  or  refuse  the  title,  and  sue  for  the 
deposit  (k).  He  can  recover  the  land  against  volunteers  by  action  as 
he  formerly  could  by  ejectment  (0,  and  he  may  also  set  aside  the 
voluntary   deed  (m),   and  to  such  action  the    volunteers    would  be 

(«)  Pulvertoft  v.  P.,   18  V.  84,91,  Johnson    v.    Legard,    T.    &    B.    294; 

93,  11  E.  B,  151 ;   Clarke  v.  Wiight.  6  Clarke  v.  Willott.  7  Exch.  313. 

H.  &  N.  870 ;  Dolphin  v.  Aylward,  L.  (g)  Peter  v.  NicoUs,  11  Eq.  391  ;  Be 

E.  4   H.  L.  486  ;  Trowell  v.  Shenton,  Briggs,    (1891)  2  Ch.    127  ;    Noyes    v. 

S  C.  D.  318  ;  Doe  v.  Manning,  9  East,  Paterson,  (1894)  3  Ch.  2(S7. 

59;    Godfrey   v.  Poole,   13  App.   Cas.  (//)  Fry,   S.  P.  (1S92),  p.  409;    Be 

pp.  504,  505.  Briggs,  supra. 

(6)  Dickinson    v.    Burrell,    1    Eq.  (i)  Buckle    v.  Mitchell.   18  V.  100, 

337.  11  E.  E.  155  ;  Eosher  v.  Williams,  20 

(c)  Williamson  v.  Codrington,  1  Y.  Eq.  210. 

516.  (Jc)  Clarke  v.  Willott.  supra ;   Gen. 

(d)  Evelyn  v.  Templar,  2  Bro.  Ch.      Meat,  &c.  v.  Bouffler,  41  L.  T.  719. 
148  ;  Pulvertoft  v.  P.,  supra  ;  Townend  {J)  Doe  v.  James,  16  East,  212. 

v.  Toker,  1  Ch.  446.  (to)  See    Form,     Seton    (1S93),    p. 

(e)  Harding  v.  Howell,  14  App.  Cas.       1959  ;  Currie  v.  Nind,  5  L.  J.  (X.  >. 
p.  317.  Ch.  172. 

(/)  Smith  v.  Garland,  2  Mer.  123; 
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proper  parties  (a)  ;  and  lie  may  do  this,  even  after  a  suit  commenced 
by  volunteers  to  have  the  trust  carried  into  execution  (h).  The  title  of 
an  equitable  mortgagee  will  be  enforced  (c).  A  volunteer  in  his 
defence  to  proceedings  taken  against  him  by  an  alleged  purchaser 
for  value  may  show  inadequacy  of  consideration  as  amounting  to 
evidence  that  it  was  not  a  bond  fide  conveyance,  but  colourable 
to  get  rid  of  the  settlement  (d).  Where  a  voluntary  settlement  of 
land  is  avoided  by  a  subsequent  sale  by  the  settlor  for  valuable  con- 
sideration, the  volunteers  have  no  equity  against  the  purchase-money 
payable  to  the  settlor  (e). 

What  are  Voluntary  Conveyances  ivithin  the  Statute. — Convey- 
ances in  trust  to  sell  and  pay  creditors  not  parties  or  privy  to  the 
deed  (  f).  Conveyances  on  good  or  meritorious  consideration  (g).  A 
purchase  by  a  parent  in  the  name  of  a  child  (h).  A  voluntary  deed  of 
settlement  of  the  husband's  property  on  separation  of  husband  and 
wife  (i).  A  postnuptial  settlement  upon  wife,  husband,  or  family  (k), 
unless  made  in  pursuance  of  a  binding  antenuptial  agreement  (I). 

A  postnuptial  settlement,  however,  between  a  husband  and  wife, 
is  for  value  if  there  is  a  bargain  that  either  one  or  the  other  should 
give  up  something.  And  it  has  been  settled  that  if  husband  and 
wife,  each  of  them  having  interests,  no  matter  how  much,  or  of  what 
degree,  or  of  what  quality,  come  to  an  agreement  which  is  afterwards 
embodied  in  a  settlement,  that  is  a  bargain  between  husband  and 
wife  which  is  not  a  transaction  without  valuable  consideration, 
and  consequently  is  not  void  against  a  subsequent  purchaser  or 
mortgagee  (m).    When  the  concurrence  both  of  the  husband  and  wife 

(a)  Townend  v.  Toker,  1  Ch.  446.  Foster,  1  John.  &  H.  30. 

(b)  Pulvertoft  v.  P.,  18  V.  92,  11  (k)  Evelyn  v.  Templar,  2  Bro.  Ch. 
E.  B.  151.  148 ;  Doe  v.  Eae,  6  Sco.  525  ;  Currie  v. 

(c)  Lister  v.  Tinner,  5  Ha.  293:  Nind,  1  My.  &  0. 17  ;  Doe  v.  Bottriell, 
Seton  (1893),  p.  1959.  5  B.  &  Ad.  131  ;  He  Holden,  20  Q.  B. 

(d)  Doe  v.  James,  16  East,  213.  D.  43. 

(e)  Pulvertoft  v.  P.,  18  V.  92,  11  (/)  Griffin  v.  Stanhope,  Cro.  Jac, 
E.  E.  151  ;  Daking  v.  Whimper,  454;  Eandall  v.  Morgan,  12  V.  74,  8 
26  B.  568 ;  Townend  v.  Toker,  1  E.  E.  289 ;  Battersbee  v.  Farrington, 
Ch.  446,  460  ;  Evelyn  v.  Templar,  2  1  Swans.  106 ;  Spurgeon  v.  Collier,  1 
Bro.  Ch.  148.  Ed.   55 ;    Trowell  v.  Shenton,  8  C.  D. 

(/)  Wallwyn  v.  Coutts,  3  Mer.  707.  318. 

((/)  Doe  v.  Manning,  9  East,  59.  (to)  See  Bayspoole  v.  Collins,  6  Ch. 

(h)  Barton    v.    Vanheythuysen,    11  228;    Schreiber  v.   Dinkel,    54  L.  T. 

Ha.  126;  Vaizey,  p.  1540.  911;    Carter  v.  Hind,  22  L.  T.  116; 

(t)  Eitzer  v.  F.,  2  Atk.  511;  Clough  Teasdale  v.  Braithwaite,  5  C.  D.  630  ; 

v.    Lambert,    10     Si.    174 ;      Cow    v.  Be  Foster   and  Lister,   6   C.  D.    87 ; 
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is  necessarv  to  a  postnuptial  settlement,  the  consent  of  each  to  the 
alteration  made  thereby  constitutes  a  valuable  consideration  (a). 
But  this  is  not  the  case  where  the  husband  joins  in  a  settlement  of 
property  of  which  the  wife  is  the  sole  and  absolute  owner,  as  being 
settled  to  her  separate  use  (6). 

The  concurrence  also  of  a  tenant-in-tail  in  remainder,  in  disentail- 
ino-  an  estate,  would  be  ample  consideration  for  a  settlement  thereof, 
even  as  against  a  purchaser  (c).  And  a  covenant  by  the  trustees  to 
indemnify  the  husband  against  the  wife's  debts  (cl),  or  a  relinquish- 
ment of  her  claim  to  alimony  (e),  and  perhaps  a  compromise  of  a 
suit  (  f),  would  constitute  a  valuable  consideration  as  against  creditors, 
purchasers,  or  mortgagees.  A  settlement,  moreover,  founded  upon 
a  compromise  of  doubtful  rights  would  be  considered  as  executed  for 

value  (g). 

Consideration. — The  Courts,  considering  the  law  under  the  statute 
27  Eliz.  c.  4,  by  which  a  person  can  indirectly  get  rid  of  a  settlement, 
to  be  unsatisfactory,  "  will  not  weigh  in  golden  scales  the  extent  of 
its  quantum  and  value  "  (h),  and  have  held  that  a  small  and  inade- 
quate consideration  is  sufficient  to  support  such  a  settlement,  unless 
the  inadequacy  be  such  as  to  suggest  want  of  good  faith  (i).  The 
question  what  is  a  good  consideration  under  13  Eliz.  c.  5,  and  what 
is  a  good  consideration  under  this  statute  (27  Eliz.  c.  4),  is  not 
always  the  same  (k). 

The  result,  in  effect,  of  the  authorities  appears  to  be  that  if  upon 
the  occasion  of  executing  that  which  is  called  a  voluntary  settlement 

Shurmur  v.  Sedgwick,  24  C.  D.  597  ;  ante,  vol.  1,  223;  Heap  v.  Tonge,  9  Ha. 

Be  Lulham,  33  W.  R.  788  ;  Be  Bell's  90 ;  Harman  v.  Richards,  10  Ha.  81 ; 

Estate,  11  L.  R.  Ir.  512;  Be  Cameron  Stone  v.  Godfrey,  5  De  G.  M.  &  G. 

and  Wells.  37  C.  D.  32  ;  Be  Conlan,  76. 

(1892)  29  L.  R.  Ir.  199.  (A)  Fitzer  v.  F.,  2  Atk.  511 ;  Bays- 

(«)  Parker  v.  Carter,  4  Ha.  400,  409  ;  poole  v.  Collins,  6  Ch.  232. 

Be  Foster  and  Lister,  6  C.  D.  89.  (i)  Tennent  v.  T.,  L.  R.  2  H.  L.  Sc. 

(b)  Shurmur  v.  Sedgwick,  24  C.  D.  p.  9  ;  cf.  Fry  v.  Lane,  40  C.  D.  p.  321 ; 
597  ;  and  see  Yaizey,  Sett.  p.  113.  see,  further,  Cheale  v.  Kenward,  3  De 

(c)  Doe  v.  Eolfe,  8  Ad.  &  Ell.  650 ;  G.  &  J.  27  ;  Townend  v.  Toker,  1  Ch. 
Tarleton  v.  Liddell,  17  Q.  B.  390 ;  see  446;  Rosher  v.  Williams,  20  Eq.  218; 
Green  v.  Paterson,  32  C.  D.  95.  Crossman  v.  The  Queen,   18  Q.  B.  D. 

(d)  Stephens  v.  Olive,  2  Bro.  Ch.  256 ;  Green  v.  Paterson,  32  C.  D.  95  ; 
90  ;  Worrall  v.  Jacob,  3  Mer.  256.  May  (1887),  p.  243  ;  Addison,  Contracts 

(e)  Hobbs  v.  Hull,  1  Cox,  445.  (1892),  pp.  2-11. 

(/)  Jodrell  v.  J..9B.  45;  Wilson  r.  (A-)  Be  Ridler,  22  C.  D.  82  ;    May, 

W.    1  H.  L.  Cas.  53S.  Fraudulent    Conveyances    (1887),    p. 

(g)  See  Stapilton  v.  S.,   1  Atk.  2;       259. 
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it  turns  out  that,  instead  of  being  purely  voluntary,  any  legal  obli- 
gation is  discharged,  or  any  benefit  rendered  to  the  grantor,  that 
will  be  sufficient  consideration  (a)  to  support  the  settlement.  For 
example,  a  legal  obligation  to  support  a  wife  and  family  (6),  but  not 
where  the  consideration  is  merely  meritorious,  and  there  is  no  obli- 
gation (c)  ;  a  covenant  by  the  grantee  of  an  estate  to  indemnify 
grantor  against  action  by  persons  having  charges,  &c,  on  the 
estate  (d)  ;  expenses  incurred  by  the  grantee  on  the  faith  of  the 
settlement  (e) ;  an  advance  of  1501.  to  settlor  as  a  loan  secured  by  a 
promissory  note  supported  a  settlement  of  property  worth  1,2001.  (/) ; 
where  the  consideration  is  partly  meritorious  and  partly  valuable  (g)  ; 
undertaking  liability  for  the  settlor  (h) ;  releasing  rights  (•£) ;  annuity 
to  settlor  (k). 

In  Price  v.  Jenkins  (I),  leaseholds  were  assigned  to  trustees  on 
certain  trusts.  There  was  no  covenant  by  the  trustees  to  pay  the 
rent  or  perform  the  covenants.  Held,  that  as  there  was  an  implied 
obligation  on  the  part  of  the  trustees  to  pay  the  rent  and  performance 
of  the  covenants,  the  assignment  was  for  valuable  consideration  (m), 
and  whether  this  decision  is  right  or  wrong,  the  C.  A.  is  bound 
by  it  (n). 

In  Re  Marsh  and  Earl  Granville  (o),  which  came  before  the 
C.  A.  on  a  vendor  and  purchaser's  summons,  Cotton,  L.J.,  ex- 
pressly pointed  out  that  the  point  the  Court  had  to  decide  had 
nothing  to  do  with  the  question  whether  the  conveyance  in  question 
was  voluntary  or  otherwise ;  but  Bowen,  L.J.,  after  stating  it  was 
not  necessary  to  decide  the  point,  expressed  a  doubt  as  to  whether  a 
conveyance  including  freeholds  could  be  considered  a  conveyance  for 

(a)  See  the  definition  given  in  Bol-  (g)  Re  Johnson,  20  C.  D.  389. 

ton  v.  Madden,  9  Q.  B.  p.  56 ;  Currie  (h)  Ford  v.  Stuart,  15  B.  493 ;  Scott 

v.  Misa,  10  Ex.  p.  162.  v.  S.,  4  H.  L.  Cas.  1065  ;    Holmes  v. 

(b)  Moor   v.   Bycault,    Pr.   Ch.  22  ;  Penney,  3  Kay  &  J.  90. 
Middleconie  v.  Marlow,   2  Atk.   520;  (i)  Stiles  v.  A.-G.,  2  Atk.  152;    Ex 
Montefiore  v.  Behrens,  1  Eq.  171.  p.  Berry,  19  V.  218  ;  Eoe  v.  Mitton,  2 

(c)  Goldsmith  v.  Bussell,  5  De  G.  "Wils.  356 ;  Shurinur  v.  Sedgwick,  24 
M.   &  G.  p.  555 ;    and  see  Kosher  v.  C.  D.  597. 

Williams,  20  Eq.218;  May, Fraudulent  (h)  Exp.  Doble,  26  W.  R.  407. 

Conveyances  (1887),  p.  243.  (0  5  C.  D.  619,  C.  A. 

(d)  Townend  v.  Toker,  1  Ch.  p.  459.  (m)  Exp.  Doble,  38  L.  T.  183;  Hor- 

(e)  lb.  rocks  v.  Eigby,  9  C.  D.  184. 

(/)  Bayspoole  v.  Collins,  6  Ch.  p.  («)  See  judgment  of    Cotton,  L.J., 

233 ;    see  Pott  v.  Todhunter,   2  Coll.       Be  Eidler,  22  C.  D.  p.  82. 
Ch.  E.  76.  (o)  24  C.  D.  11. 
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value,  merely  because  some  leaseholds  were  included  therein.  The 
Irish  Courts  (a)  have  declined  to  follow  Price  v.  Jenkins,  which 
remains,  nevertheless,  a  binding  authority  in  English  Courts  (6). 

A  mere  demise  to  trustees  of  leaseholds,  subject  to  a  nominal  rent, 
does  not  seem  to  come  within  the  principle  of  Price  v.  Jenkins  (c). 

A  covenant  by  the  grantee,  iu  a  deed  conveying  the  whole  real 
estate  of  the  grantor  and  otherwise  voluntary,  that  the  grantee  would 
under  certain  circumstances  build  a  house  on  part  of  the  estate 
conveyed  within  a  limited  time,  but  without  any  shifting  clause  or 
provision  for  defeasance  in  case  of  non-performance  of  the  covenant, 
will  raise  no  consideration  affecting  the  voluntary  character  of  the 
settlement  (d). 

Marriage— Marriage  is  in  itself  a  sufficient  consideration  for  an 
antenuptial  settlement  upon  the  husband,  wife,  and  issue  of  the  mar- 
riage (e).  If  there  is  no  valid  marriage,  secus,  Coulson  v.  Alison  (/), 
Chapman  v.  Bradley  (<j). 

The  question  as  to  how  far  the  consideration  of  marriage  extends, 
and  to  what  extent  the  contract  is  binding  as  against  a  bond  Jide 
purchaser  for  value,  has  given  rise  to  much  discussion  (h).  The 
consideration  in  a  settlement  made  before  marriage  extends  only  to 
the  husband,  the  wife,  and  the  children  of  the  marriage,  all  other 
persons  are  volunteers,  in  some  sense  (i) :  for  the  children  of  the 
marriage  are  not  only  objects  of  it,  but  quasi  parties  to  it  (k).  An 
exception  to  this  rule,  so  far  as  this  statute  is  concerned,  exists  in  the 
case  of  a  widow  providing  by  such  settlement  for  her  children  by  a 
former  marriage  (I).  But  a  settlement  made  by  a  ividotver  on  his 
second  marriage  in  favour  of  children  by  his  first  wife  has  been  held 

(a)  See  Lee  v.  Matthews,  L.  B.  Ir.  E.  E.  151 ;  Davenport  v.  Bishopp,  2 
6  App.  530.  Y.  &  C.  451. 

(b)  Be  Lulham,  32  W.  E.  1013;  (t)  Per  Lindley,  L.J.,  A.-G.  v. 
Harris  v.  Tubb,  42  C.  D.  79.  Jacobs-Smith,  (1895)  2  Q.  B.,  p.  348 ; 

(c)  Shurmur  v.  Sedgwick,  24  C.  D.  Be  Cameron,  37  C.  D.,  p.  36. 

597.  (k)  Hill   v.  Gonime,  2  My.  &  0.  p. 

(d)  Eosher  v.  Williams,  20  Eq.  210.  254 ;     Newstead    v.    Searles,    1    Atk. 

(e)  Nairne  v.  Prowse,  6  Y.  752,  6  E.  264  ;  explained  in  De  Mestre  v.  West, 
E.  37  ;  Townshend  v.  Windham,  2  Y.  (1891)  A.  C.  264;  Clarke  v.  Wright,  6 
4;  Sevan  v.  Crawford,  6  C.  D.  29;  H.  &  N.  849;  Gale  v.  G.,  6  C.  D.  p. 
Dart  (1888),  1008;  May,  Fraudulent  149;  Mackie  v.  Herbertson,  9  App. 
Conveyances  (1887),  332  ;  Godefroi  Cas.  336  ;  Tucker  v.  Bennett,  38  C.  D. 
(1891),  p.  129.  10,  see  (n.)  "Marriage,"  p.  886,  infra. 

(/)  2  De  G.  F.  &  J.  521.  (?)  Newstead  v.  Searles,  1  Atk.  264, 

(g)  33  B.  61.  explained  in  De  Mestre  v.  West,  (1891) 

(h)  Pulvertoft  v.  P.,   18  Y.  92,    11       A.  C.  264. 
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not  within  this  rule:  per  Kay,  J., Re  Cameron(a),  following  reluctantly 
and  without  conviction  Price  v.  Jenkins  (b)  and  Gale  v.  G.,  supra. 

As  to  collaterals,  the  considerations  of  the  contract,  though  founded 
on  marriage,  must  extend  to  all  those  terms  of  the  contract  on 
which  depend  the  interests  of  the  persons  who  are  within  the  con- 
sideration of  marriage  :  and  when  they  take  only  on  terms  which 
admit  to  a  participation  with  those  others  (e.g.,  collaterals)  who  would 
not  otherwise  be  within  the  consideration,  then  not  the  matrimonial 
consideration  properly  so  called,  but  the  considerations  of  the  mutual 
contract  extend  to  and  comprehend  them  (c),  and  if  the  limitations 
to  collaterals  are  such  that  they  cannot  be  defeated  without  defeating 
the  interests  of  persons  unquestionably  within  the  consideration  of 
marriage,  then  this  statute  will  not  apply  (d).     See  p.  886,  infra. 

For  forms  of  judgments  setting  aside  conveyances  under  this 
statute,  see  Seton  (1893),  p.  1959. 

When  Void  against  Creditors  under  13  Eliz.  c.  5. — By  this  statute 
(made  perpetual  by  29  Eliz.  c.  5),  "every  .  .  .  alienation 
.  .  .  of  lands  .  .  .  and  chattels  ...  or  of  any  lease, 
rent  common,  or  other  profit  ...  or  charge  out  of  the 
same  .  .  .  and  every  bond  .  .  .  made  ...  for  any 
intent  before  declared,"  that  is  to  say,  an  "  intent  to  delay,  hinder,  or 
defraud  creditors  and  others  of  their  just  .  .  .  actions  .  . 
debts,  accounts,  damages,  penalties,  forfeitures  .  .  .  shall  be 
.  .  .  only  as  against  that  person  or  persons  and  his  or  their 
heirs,  successors,  executors,  administrators,  and  assigns  .  .  .  void 
.  .  .  any  pretence,  colour,  feigned  consideration,  expressing  of  use 
or  other  matter  ...  to  the  contrary  notwithstanding  "  (e).  By 
s.  5  an  exception  is  made  in  favour  of  conveyances  made  upon  good 
consideration  and  bond  fide  to  persons  without  notice  of  the  intended 
fraud,  and  this  section  applies  to  protect  a  purchaser  for  value  with- 
out notice  of  an  interest  derived  under  a  settlement  which  the  statute 
would  make  void  against  creditors  as  to  other  persons  claiming 
under  it  (/). 

(«)  37  C.  D.  32.  j3j).  332—364,  where  all  the  cases  are 

(6)  4  0.  D.  4S3.  fully  considered. 

(c)  Mackie  v-,   Herbertson,  9  App.  (e)  Chitty's  Statutes  (Lely),  vol.  ii., 
Cas.,  p.  337.  p.    ii;  Vaizey's   Sett.   vol.  ii.,   1526; 

(d)  Be  Mestre  v.  West,  (1891)  A.  C,  Copis  v.  Middleton,  2  Mad.  427. 

p.  270 ;  and  see  Tucker  v.  Bennett,  38  (/)  Halifax,    &c.    Co.   v.    Cledhill, 

C.  D.  p.   11;    Dart  (188S),   p.    1011;       (1891)  1  Ch.  31. 
May,  Fraudulent  Conveyances  (1887), 


874  TRUSTS. 

Ellison  v.  Ellison. 

As  to  the  general  construction  of  this  statute,  which  was  enacted 
for  the  protection  of  creditors,  as  that  of  27  Eliz.  c.  4,  was  for  the 
protection  of  purchasers,  see  Twyne's  Case  (a). 

What  Property  it  includes. — The  statute  includes  all  kinds  of 
property,  real  and  personal,  legal  and  equitable  (b),  vested,  reversion- 
ary (c),  or  contingent  (d),  if  such  property  was  of  such  a  character 
that  it  could,  under  due  process  of  law,  have  been  taken  in  execution 
at  the  time  of  the  fraudulent  conveyance  made  (e),  for  if  the  creditors 
could  not  have  touched  the  property,  the  conveyance  of  it  could  not 
have  been  a  fraud  upon  them. 

The  word  "  void  "  in  the  statute  means  "  voidable."  The  convey- 
ance remains  good  until  some  creditor  avoids  it  (/). 

The  statute,  however,  did  not  apply  to  things  which  could  not  be 
taken  in  execution,  such  as  stock  (g),  a  bond  (h),  or  any  other  chose 
in  action  (i),  or  copyholds  (j),  unless  from  their  particular  tenure  or 
special  custom  they  were  liable  to  debts  (k) :  a  voluntary  assignment, 
therefore,  of  such  things  was  valid  against  creditors.  But  by  various 
changes  in  the  law,  property  which  was  not  formerly  subject  to  be 
taken  in  execution  by  creditors  has  become  liable  to  be  so  taken,  and 
becomes,  therefore,  liable  to  this  statute.  For  instance,  copyholds, 
cash,  banknotes,  stock,  and  choses  in  action,  by  virtue  of  1  &  2  Vict, 
c.  110,  ss.  11,  12,  may  be  taken  in  execution,  and  so  come  within 
the  statute  (I).  Leaseholds  are  within  the  statute,  and  the  liability 
of  the  grantee  for  rent  does,  as  it  does  under  27  Eliz.  c.  4,  bring  the 
case  within  the  exemption  (m).  If  the  settlor  dies  or  becomes  bank- 
rupt, the  property,  whether  capable  of  being  taken  in  execution  or 
not,  is  then  within  the  statute  (n). 

{a)  3    Eep.   80;     Smith's    Leading  (h)  Sims  v.    Thomas,    12   A.    &  E. 

Cases  (1896),  p.  1.  536. 

(6)  Ashfield  v.  A.,  2  Vern.  287.  (/)  Norcutt  v.  Dodd,  Cr.  &  Ph.  100. 

(c)  Ede  v.  Enowles,  2  Y.  &  C.  C.  C.  (,/)  Matthews  v.  Feaver,  1  Cox,  278. 
172.  (A)  lb.  280. 

(d)  French  v.  F.,  6  De  G.  M.  &  G.  (?)  Barrack  v.  M'Culloch,  3  Kay  & 
95.  J.  110;  Norcutt  v.  Dodd,  Cr.  &  Ph. 

(e)  Sims  v.  Thomas,  12  A.  &  E.  100;  Stokoe  v.  Cowan,  29  B.  637; 
536.  Law  v.   The  Indisputable,  &c.  Co.,    1 

(/)  Compare  Bankruptcy  Act,  1883,  Kay  &  J.  223;  Eobson  v.  M'Creight, 

s.  47,  infra,  p.  883,  and  see  He  Brail,  25  B.  272. 

(1S93)  2  Q.  B.  381 ;  Noyes  v.  Paterson,  (m)  He  Eidler,  22  C.  D.  82. 

(1894)  3  Ch.  267.  («)  Twyne's  Case  and  notes,  1  Sm. 

(g)  Dundas    v.  Dutens,   1   V.   Jun.  L.  C.  (1896),  p.  1. 
196,  1  E.  E.  112. 
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Since  Biscoe  v.  Kennedy  (a),  the  property  of  a  married  woman 
vested  in  a  trustee  for  her  separate  use  was  considered  as  her  pro- 
perty, and  subject  therefore  in  equity  to  make  good  to  creditors  of 
hers  before  her  marriage  such  portion  of  their  debt  as  they  had 
failed  to  recover  at  law  against  the  husband  (6).  As  to  an  antenuptial 
settlement  by  a  married  woman  being  held  voluntary  as  regards 
collaterals,  see  (n.),  supra,  p.  873. 

Intent  toDefeat,  &c— The  intent  to  delay,  hinder,  or  defraud  creditors 
may  be  actual  (c),  or  may  be  inferred,  as,  for  instance,  by  the  creditor 
showing  that  the  settlor  was  indebted  to  the  extent  of  insolvency  ;  or 
that  he  was  largely  indebted  at  the  time  of  making  the  settlement, 
and  soon  afterwards  became  insolvent  (d).  And  even  if  the  settlor 
was  not  indebted  at  the  time,  but  only  subject  to  a  liability— e.g.  a 
guarantee — which  might  never  become  a  debt,  yet  if  the  circum- 
stances are  such  that  there  is  a  reasonable  probability  of  its  being- 
enforced,  a  settlement  will  be  taken  as  made  with  intent,  &c.  (e). 

A  man  who  makes  a  settlement  without  leaving  himself  enough 
property  to  pay  his  creditors  must  be  considered  to  do  it  with  an 
intent  to  defeat  and  delay  them  (/). 

The  principle,  however,  now  established  is  this : — The  language  of 
the  Act  being  that  any  conveyance  of  property  (g)  is  void  against  credi- 
tors if  it  is  made  ivith  intent  to  defeat,  hinder,  or  delay  creditors,  the 
Court  is  to  decide  in  each  particular  case  whether,  on  all  the  circum- 
stances, it  can  come  to  the  conclusion  that  the  intention  of  the  settlor 
in  making  the  settlement  was  to  defeat,  hinder,  or  delay  his  creditors  : 

(a)  1  Bro.  Ch.  17  (n.).  1 ;  Holmes  v.  Penney,  3  Kay  &  J.  90 ; 

(&)  Chubb  v.  Stretch,  9  Eq.  555;  Barton  v.  Vanheythuysen,  11  Ha. 
Sanger  v.  S.,  11  Eq.  470;  London,  &c.  126;  French  v.  F.,  6  De  G.  M.  &  G. 
Bank  v.  Bogle,  7  C.  D.  773;  Dilkes  v.  95 ;  Clements  v.  Eccles,  11  Ir.  Eq.  E. 
Broadmead,  2  De  G.  F.  &  J.  566 :  cf.  229  ;  Neale  v.  Day,  7  W.  E.  45 ; 
Be  Hedgeley,  34  CD.  379;  Vaizey,  Christy  v.  Courtenay,  26  B.  140;  Pen- 
Sett  p.  1534  ;  May,  Fraudulent  hall  v.  Elwin,  1  Sm.  &  Gif.  258  ;  Elsey 
Conveyances  (1887),  p.  25;  M.  W.  v.  Cox,  26  B.  95;  Thompson  v.  Web- 
Prop  Act,  1882,  s.  1,  ss.  5,  s.  19;  Ex  ster,  4  De  G.  &  J.  600;  Crossley  v. 
p  Gilchrist,  17  Q.  B.  D.  521;  Be  Elworthy,  12  Eq.  158;  Cornish  v. 
Armstrong,  21  Q.  B.  D.  264.  Clark,  14  Eq.  184;  Taylor  v.  Coenen, 

(c)  Spirett  v.  Willows,  3  De  G.  J.  &  1  0.  D.  636. 

s   293.  (e)  Be  Eidler,  22  C.  D.  74. 

k    (d)  Fletcher  v.  Sedley,  2  Vern.  490,  _  (/)  Be    Eidler,    supra;  ^Green 
(n.)  ;    Taylor  v.    Jones,  2   Atk.    600 


Townsend  v.  Westacott,  2  B.  340 
Skarf  v.  Soulby,  1  Mac.  &  G.  364 
Jenkyn    v.    Vaughan,    3   Drew.    419 


Paterson,  32  C.  D.  p.  105  ;  Freeman  v. 
Pope,  5  Ch.  538,  541 ;  Smiths.  Cherrill, 
4  Eq.  390,  396. 

((/)  Cf.    Be   Stephenson,   45  W.  E. 


Be  Magawley's  Trust,  5  De  G.  &  Sm.       416,  and  p.  884,  infra. 
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per  Kindersley,  V.-G,  in  Thompson  v.  Webster  (a),  cited  with  approval 
in  Be  Johnson  (6),  and  in  the  judgment  of  P.  C.  in  Godfrey  v. 
Poole  (c).  And  although  the  various  badges  of  fraud  referred 
to  in  Twyne's  Case  (d)  will  be  duly  weighed,  yet  none  of  them,  it 
would  seem,  will  now  be  considered  as  necessarily  determining  the 
matter. 

The  statute  itself  says  nothing  about  voluntary  deeds,  and  a  deed 
for  valuable  consideration  may,  if  made  with  intention  to  defraud 
creditors,  be  void  under  the  statute  (e).  But  where  a  transaction  is 
voluntary,  the  Court  may  infer  an  intent  to  defeat  creditors  from  a 
variety  of  circumstances,  whereas  if  it  is  founded  on  valuable  con- 
sideration, then  actual  and  express  intent  is  necessary  to  be  proved  : 
per  Giffard,  L.J.,  in  Freeman  v.  Pope  (/),  cited  with  approval  by 
Fry,  J.,  in  Re  Johnson  (g),  Ex  p.  Mercer  (h).  Generally  speaking, 
all  voluntary  transfers  of  property  made  by  a  person  who  at  the  date 
of  such  transfer  is  indebted,  are  void  under  the  statute  (i).  Actual 
insolvency  need  not  be  shewn  (k),  but  if  it  can  be  shewn  that  the 
settlor  at  the  time  he  made  the  settlement  was  indebted  to  the 
extent  of  insolvency,  or  became  insolvent  by  reason  of  the  transfer 
of  the  property  comprised  in  the  settlement,  the  settlement  will  be 
void  (I).  But  if  a  settlor,  although  in  embarrassed  circumstances,  has 
property  not  included  in  the  settlement  ample  for  the  payment  of 
debts  owing  by  him  at  the  time  of  making  it,  the  settlement  may  be 
supported  against  creditors,  although  debts  due  at  the  date  of  it  may 
to  a  considerable  amount  remain  unpaid  (m). 

To  sustain  a  voluntary  settlement  the  settlor,  at  the  date  of  it, 
must  have  property  outside  the  settlement  available  to  discharge  or 
provide  for  all  his  debts  or  liabilities  (n). 

In  order  to  set  aside  a  voluntary  settlement  it  is  not  necessary  to 
show  that  the  settlor  contemplated  becoming  actually  indebted.     If 

(a)  4  Drew.  632.  Ex  p.  Mercer,  17  Q.  B.  D.  290. 

(&)  20  C.  D.  p.  392.  (k)  Townsend    v.   Westacott,    2    B. 

(c)  13  App.  Cas.  503;  and  see  Exp.  340;  Thompson  v.  "Webster,  4  Drew. 
Mercer,  17  Q.  B.  D.  290,  infra,  p.  S79.  628. 

(d)  3  Rep.  80  b.;  Smith,  L.  C.  (1S96).  (/)  Smith    v.   Cherrill,   4  Eq.    390; 

(e)  Holmes  v.  Penney,  3  Kay  &  J.  Preeman  v.  Pope,  5  Ch.  p.  545 ;  May, 
90.  Fraudulent  Conveyances  (1887),  p.  39. 

(/)  5  Ch.  p.  544.  (m)  Kent  v.  Riley,  14  Eq.  190. 

(g)  20  C.  D.  393.  (n)  Ex  p.  Russell,  19  C.  D.  588;  Re 

(h)  17  Q.  B.  D.  290.  Ridler,  22    C.  D.   74;    Halifax   J.   S. 

(i)  George  v.  Milbanke,  7  R.  R.  p.  Banking  Co.  v.  Gledhill,  (1S91)  1  Ch. 

161;    Preeman    v.  Pope,   5    Ch.  540;  31. 
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he  contemplated  a  state  of  things  which  might  result  in  bankruptcy 
or  insolvency,  that  is  sufficient  (a). 

In  estimating  the  debts  of  the  settlor,  future  contingent  liabilities 
must  be  also  taken  into  account  (b) ;  but  as  to  damages  claimed  in 
an  action,  cf.  Crossley  v.  Elsworthy  (c),  Ex  p.  Mercer  (d) ;  as  to  life 
estate  of  settlor,  Re  Lowndes  (e). 

The  burden  of  proving  the  existence  of  debts,  &c,  generally  rests 
upon  the  person  who  seeks  to  avoid  the  settlement  (/),  unless  the 
settlor  becomes  insolvent  shortly  after  the  date  of  settlement,  in 
which  case  the  burden  of  proving  that  he  was  in  a  position  to  make 
such  a  settlement  rests  on  him  (g). 

Where  there  is  an  actual  intent  to  delay  and  hinder  creditors,  it  is 
immaterial  whether,  when  the  settlement  was  executed,  the  settlor 
was  indebted  or  not  indebted  ;  as,  for  instance,  where  a  person  settles 
all  his  present  and  future  property  (h)  ;  and  in  the  case  of  a  trader 
engaged  in  trade  it  is  immaterial  that  the  settlement  is  of  a  trifling 
amount  compared  with  the  extent  of  his  business  (i). 

The  dictum  of  Westbury,  C,  to  the  effect  that,  "  if  the  debt  of  the 
creditor  by  whom  the  voluntary  settlement  is  impeached  existed  at 
the  date  of  the  settlement,  and  it  is  shown  that  the  remedy  of  the 
creditor  is  defeated  or  delayed  by  the  existence  of  the  settlement,  it 
is  immaterial  whether  the  debtor  was  or  was  not  solvent  after  making 
the  settlement  "  (k),  has  been  disapproved  of,  as  being  expressed  in 
probably  too  large  terms  (I). 

But  it  is  not  necessary  that  a  man  should  be  indebted  at  the  time 
he  enters  into  a  voluntary  settlement,  for  if  a  man  does  it  with  a 
view  of  being  indebted  at  a  future  time  it  is  equally  fraudulent  :  per 
Hardwicke,  C.  (m). 

If  there  be  a  creditor  whose  debt  was  incurred  subsequently  to  the 
voluntary  deed,  and  there  is  also  at  the  time  of  instituting  the  pro- 

(a)  Stileman  v.  Ashdown,  2  Atk.  (h)  Ware  v.  Gardner,  7  Eq.  317, 
477  ;  Mackay  v.  Douglas,  14  Eq.  106.  321  ;  Spirett  v.  Willows,  3  De  G.  J.  & 

(b)  Goodriche  v.  Taylor,  2  De  G.  J.  S.  293 ;  Taylor  v.  Coenen,  1  C.  D.  641. 
&  S.  141  ;  Be  Ridler,  22  C.  D.  74.  (?)  Taylor  v.  Coenen,  1  C.  D.  641. 

(c)  12  Eq.  158.  (&)  Spirett  v.  Willows,  3  De  G.  J.  & 

(d)  17  Q.  B.  D.  290.  S.  302. 

(e)  18  Q.  B.  D.  677.  (I)  See   Freeman    v.    Pope,    5    Cli. 
(/')  Bichardson  v.  Small  wood,  Jac.       543. 

552;  Ex  p.  Mercer,  17  Q.  B.  D.  290.  (m)  Stileman  v.   Ashdown,    2   Atk. 

(g)  Crossley   v.  Elsworthy,    12   Eq.  481;    Ware    v.   Gardner,   7   Eq.   317; 

165;     Mackay    v.    Douglas,    14    Eq.  Vaizey,  Sett.,  p.  1533 ;  May.  Eraudu- 

106 ;  Ex  p.  Kussell,  19  C.  D.  588.  lent  Conveyances  (1887),  p.  65. 


878  TRUSTS. 

Ellison  v.  Ellison. 

ceedings  an  unpaid  creditor  whose  debt  was  incurred  prior  to  the 
deed,  the  subsequent  creditor  has  exactly  the  same  right  to  commence 
an  action  as  the  prior  creditor  has  («).  If  the  settlement  contains  a 
provision  for  the  payment  of  debts,  it  is  good  against  all  future 
creditors  (6). 

A  voluntary  settlement  may  be  executed  under  such  circumstances 
as  to  make  it  void  as  against  subsequent  creditors,  although  all  ante- 
cedent creditors  may  have  been  paid  (c),  where,  for  instance,  it  has 
been  executed  in  order  to  defeat  the  plaintiff  in  an  action  (d).  In 
Freeman  v.  Pope  (e),  the  settlor,  being  solvent  at  the  time,  but 
having  contracted  a  considerable  debt,  which  would  fall  due  in  the 
course  of  a  few  weeks,  made  a  voluntary  settlement  by  which  he 
withdrew  a  large  portion  of  his  property  from  the  payment  of  his 
debts,  after  which  he  collected  his  assets  and  (apparently  in  the  most 
reckless  and  profligate  manner)  spent  them,  thus  depriving  the 
expectant  creditor  of  the  means  of  being  paid. 

In  Mackay  v.  Douglas  (/),  a  man,  not  insolvent  at  the  time,  made 
a  voluntary  settlement  of  the  bulk  of  his  property  in  contemplation 
of  his  going  into  trade  of  a  hazardous  character,  and  became  insolvent 
a  few  months  after,  and  it  was  held  the  onus  lay  upon  him  of  show- 
ing that  he  was  in  a  position  to  make  a  settlement  (g). 

In  Re  Pearson  (li),  a  man  who  was  not  in  trade,  and  who  owed  no 
debts,  made,  in  1858,  a  settlement  of  1,000£.  upon  trust  for  himself 
until  bankruptcy,  and  then  over  for  his  wife  and  children.  In  1873 
he  engaged  in  trade.  In  1875  he  became  bankrupt.  Bacon,  V.-C, 
declared  the  settlement  void  (i). 

In  Ex  p.  Russell  (k),  a  baker,  who  was  solvent,  purchased  a  grocery 
business,  which  he  intended  to  carry  on  in  addition  to  the  bakery. 
He  then  made  a  voluntary  settlement  upon  his  wife  and  children  of 
the  bulk  of  his  property.  It  was  held  that  his  object  was  to  put  his 
property  out  of  the  reach  of  his  future  creditors,  and  that  the  deed 
was  void  (I). 

(a)  Jenkyn   v.   Vaughan,    3   Drew.       B.  417. 

419;  Freeman  v.  Pope,  5  Ch.  538  ;  May,  (e)  5  Ch.  538. 

Fraudulent  Conveyances  (1887),  p.  63.  (/)  4  Eq.  106. 

(b)  George  v.Milbanke,  7  R.  E.  161.  (g)  And  see  Re  Cross,  19  W.  R.  153. 

(c)  Richardson  v.   Smallwood,  Jac.  (h)  3  C.  D.  807. 

559;    Holmes  v.  Penney,  3  Kay  &  J.  (/)  See  Ex  p.  Bolland,  17  Eq.  115; 

90,  99.  Re  Detmold,  40  C.  D.  585. 

{d)  Kidney  v.    Coussmaker,    12   V.  (/.)  19  C.  D.  588. 

138;  see  May ,  Fraudulent  Conveyances  (/)  And  cf.  Ex  p.  Chaplin,  26  C.  D. 

(1887),  p.  63;  Barling  v.  Bishopp,  29  319. 
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It  is,  however,  always  difficult  to  impeach  successfully  a  deed  as 
being  fraudulent  against  future  creditors  if  it  is  admitted  there  is  no 
intention  to  defraud  present  creditors  (a). 

A  voluntary  deed  executed,  pendente  lite,  for  the  purpose  of 
defeating  any  process  in  the  nature  of  execution,  will  be  set  aside  (b), 
or  where  a  man  knows  that  a  decision  is  about  to  be  pronounced 
against  him  (c). 

In  Ex  p.  Mercer  (d),  W.,  a  mariner,  was  engaged  to  be  married  to 
V.,  but  he  married  another.  In  1881  V.  commenced  an  action 
against  him  for  breach  of  promise  of  marriage,  and  he  was  served 
with  the  writ  at  Hong  Kong.  A  few  days  after  W.  executed  a  volun- 
tary assignment  of  a  legacy  of  5001.  in  trust  for  his  wife  for  life,  and 
then  for  survivor  and  the  children  of  the  marriage.  In  July,  1882, 
V.  obtained  judgment  in  the  action  for  500?.  damages.  In  November, 
1882,  W.  became  bankrupt.  The  Court,  holding  that  on  the  evidence 
there  was  no  intent  in  the  bankrupt's  mind  to  defeat  or  delay  his 
creditors,  upheld  the  settlement.  And  if  a  man  makes  a  conveyance 
bond  fide  for  the  payment  of  some  creditors,  and  not  as  a  contrivance 
for  his  own  personal  benefit,  even  although  the  deed  should  contain  a 
stipulation  that  the  debtor  should  remain  in  possession  of  the  pro- 
perty for  six  months,  but  not  so  as  to  let  in  any  execution  or  seques- 
tration, and  in  case  any  such  should  be  enforced  his  possession  should 
cease  (e).  As  to  alienations  to  avoid  forfeitures  for  felony,  see  May 
on  Fraudulent  Conveyances  (1887),  p.  71. 

This  note  deals  only  with  voluntary  assurances,  but  it  may  be  here 
remarked  that  mcda  fides  supersedes  all  inquiry  into  consideration, 
for  the  question  of  consideration  as  regards  creditors  is  only  of 
importance  where  it  is  bond  fide.  Therefore,  even  the  consideration 
of  marriage,  which  is  the  highest  known  to  the  law,  will  not  support 
a  transaction  unless  there  is  bona  fides.  If  the  Court,  therefore,  in 
such  cases  finds  that  a  marriage  was  merely  resorted  to  as  a  cloak  to 
defeat  the  rights  of  creditors,  an  antenuptial  settlement  will  be  set 
aside  (/).       To    avoid   an  antenuptial  settlement  as   a  fraud   upon 

(a)  Jenkyn    v.  Vaughan,   3    Drew.  (d)  17  Q.  B.  D.  290. 

425 ;  Smith  v.  Tatton,  6  L.  R.  Ir.  32,  (e)  Alton  v.  Harrison,   4  Ch.  622  ; 

44.  and  see  Spencer  v.  Slater,  4  Q.  B.  D. 

(b)  Blenkinsopp  v.  B.,  1  De  G.  M.  13;  Ex  p.  Games,  12  C.  D.  314;  Ex 
&G.  495.  p.  Chaplin,   26  C.  D.  336;  and  cases 

(c)  Barling  r.  Bishopp,  29  B.  417  ;  cited  Yate  Lee  and  AVace  (1891),  p. 
Reese    River    Silver    Mining    Co.    v.  18  et  seq. 

Atwell,  7  Eq.  347.  (/)  Columbine  v.  Penhall,  1  Sm.  & 
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creditors,  it  must  be  shown  that  both  husband  and  wife  are  parties  to 
the  fraud  (a). 

An  antenuptial  settlement,  so  far  as  relates  to  limitations  to  col- 
laterals,  may  be  void  as  against  creditors  (b),  see  supra,  p.  873. 

A  'postnuptial  settlement  by  a  settlor,  if  insolvent  at  the  time 
though  in  pursuance  of  a  verbal  contract  before  marriage,  is  void 
against  his  creditors,  (c)  but  where  there  is  some  valuable  consideration, 
such  as  the  payment  of  the  debts  of  the  settlor,  though  he  concealed 
one  (d),  or  a  loan  to  pay  off  other  debts  (e),  the  settlement  will  not 
be  void.  Conveyances  on  mere  meritorious  considerations,  stand  on 
the  same  footing,  as  regards  this  statute,  as  those  which  are  volun- 
tary (/),  and  a  debt  for  advances  by  a  parent,  barred  by  the  Statute 
of  Limitations,  is  not  sufficient  to  support  a  postnuptial  settlement 
against  creditors  (g).  See  sect.  47  of  the  Bankruptcy  Act,  1883, 
intra,  p.  883. 

Since  the  coming  into  operation  of  the  1  &  2  Vict.  c.  110  (h),  money 
can  be  taken  in  execution,  and  therefore  a  purchase  after  that  date  in 
ihe  name  of  a  child,  or  wife,  or  third  person,  would  be  within  the 
statute  (i).  Gifts  in  money  or  banknotes  by  a  father  to  his  children, 
the  effect  of  which  would  be  to  defeat  or  delay  his  creditors,  will  now 
also  be  invalid  (k).  In  Cornish  v.  Clark  (I),  where  a  debtor,  in  a 
weak  state  of  mind  and  body,  distributed  the  whole  of  his  property, 
consisting  of  chattels,  money  in  the  bank,  and  secured  upon  mortgage 
among  his  children  partly  in  consideration  of  annuities  for  his  life, 
partly  by  voluntary  settlement,  and  partly  by  voluntary  gifts,  the  trans- 
action was  held  void  as  against  creditors  under  the  statute,  the  Court 
being  satisfied  upon  the  evidence  that  the  children  were  aware  at  the 

G.  228  ;  Bulmer  v.  Hunter,  8  Eq.  46;  (/)  Strong   v.    S.,    18  B.    408;    Be 

Be    Pennington,    59    L.    T.    774 :    Be  Johnson,  20  C.  D.  p.  393. 

Home,  54  L.  T.  301 ;  May,  Fraudulent  (g)  Penhall  v.  Ehrin,  1   Sm.   &  G. 

Conveyances  (1887),  pp.  89,  243.  258. 

(a)  Parnell  v.  Stedrnan,   1  C.  &  E.  (h)  Jan.  1,  1838. 

153.  (0  Barrack  v.  M'Culloch,  3  Kay  & 

(b)  Smith  v.  CherriU,  4  Eq.  390;  J.  110;  Neale  v.  Day,  28  L.J.  Ch. 
De  Mestre  v.  West,  (1891)  A.  C.  264.  45  ;  Barton  v.  Vanheythuysen,  11  Ha. 

(c)  Warden  v.  Jones,  2  De  G.  &  J.  126;  Drew  v.  Martin,  2  Hem.  &  M. 
76;  overruling  Barkworth  v.  Young,  130;  May,  Fraudulent  Conveyances 
4  Drew.  1  ;  and  see  Trowell  v.  Shen-  (1887),  p.  21  ;Vaizey,  Settlements,  1535. 
ton.  8  C.  D.  324.  (7e)  French  v.  F.,  6  De  G.  M.  &  G. 

(d)  Holmes  v.  Penney,  3  Kay  &  J.  95  ;  Sims  v.  Thomas,  12  Ad.  &  E. 
90.  99.  536  ;  Christy  v.  Courtenay,  13  B.  96. 

(e)  Thompson  v.  Webster,  4  De  G.  (0  14  Eq.  184. 
&  J.  600. 
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time  that  the  creditors'  claims  would  be  defeated,  though  it  did  not 
appear  that  the  debtor  had  any  such  intention.  So  an  annuity  or 
bond  given  to  secure  an  annuity  for  the  wife  of  the  settlor  has  been 
held  void  as  against  creditors  under  the  statute  (a). 

Persons  who  rank  as  Creditors  tinder  the  Statute.— The  words  of 
the  statute,  "  creditors  and  others,"  are  wide  enough  to  include  any 
person  who  has  a  legal  demand  against  the  settlor,  so  that  he  may 
rank  as  a  creditor  although  at  the  date  of  the  settlement  he  may  have 
no  legal  right  to  enforce  it.  It  is  not  necessary  that  the  creditor 
should  have  any  lien  or  charging  order  on  the  property  (6).  The 
creditors'  rights  are  under  a  positive  enactment  that  the  deed  is  void 
against  them,  their  claim  therefore  is  legal,  not  equitable  (c),  and 
it  follows  that  unless  the  delay  in  bringing  an  action  to  set  aside  the 
deed  is  such  as  to  cause  a  statutory  bar  the  right  to  do  so  cannot  be 
lost  by  mere  delay  (d).  A  mortgage  debt  adequately  secured  is  not 
a  debt  for  the  purposes  of  the  statute  (e).  A  creditor  of  an  ancestor 
is  a  creditor  of  an  heir  to  whom  lands  have  descended,  and  a 
voluntary  conveyance  by  such  heir  will  be  void  against  the  creditors 
of  the  ancestor;  a  like  conveyance  by  a  devisee  is  void  against 
creditors  of  the  testator  (/),  or  by  a  legal  personal  representative  (g). 
A  purchaser  from  a  volunteer  under  a  deed  void  by  the  statute  will 
be  preferred  to  the  general  creditors  of  the  settlor  having  no  specific 
charge  (h). 

A  creditor  under  a  voluntary  post-obit  bond,  is  as  much  entitled 
to  the  benefit  of  the  statute  as  any  other  creditor.  Where,  therefore, 
a  testator,  having  executed  a  voluntary  post-obit  bond  for  securing  an 
annuity  of  100?.  to  his  daughter-in-law  for  her  life,  afterwards  made 
a  voluntary  settlement,  from  and  after  his  decease,  in  favour  of  his 
widow  and  child,  comprising  all  his  property  (except  about  300?.), 
and  before"  his  death  acquired  only  about  1000Z.  more,  it  was  held 
that  the  settlement  was  void  under  the  statute  as  against  the 
bond    creditor  (i),  and  probably  the  assignee  (voluntary)  of  a  debt 

(«)  French  v.  F.,  6  De  G.  M.  &  G.  (/)  Gooch's  Case,   5  Eep.  60;  Ap- 

9fl  ;  Hue  v.  French,  26  L.  J.  Oh.  317.      harry   v.   Bodingharn,    Cro.  El.   350 ; 

(b)  Eeese  River,  &c.  Co.  v.  Atwell,       Richardson  v.  Horton,  7  B.  112. 

7  Eq.  347  ;  May,  Fraudulent  Convey-  (y)  Doe  v.  Fallows,  2  Tyr.  460 ;  but 

ances  (1887),  ch.  8,  p.  164.  see   the   (n.)    to   this   case,   Williams' 

(c)  Halifax   J.    S.  Banking   Co.    v.       Exors.  (1893),  p.  805. 

GledhiU,  (1891)  1  Ch.  p.  37.  (h)  George  v.  Milbanke,  9  V.   190, 

(d)  Re  Maddever,  27  C.  D.  523.  7  R.  R,  157 ;  Halifax  J.  S.  Banking 

(e)  Stephens   v.    Olive,    2    Bro.    Ch.  Co.  v.  GledhiU,  (1891)  1  Ch.  31. 
90;  Vaizey,  p.  1534.  (/)  Adames  v.  Hallett,  6  Eq.  468. 
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under  Judicature  Act,  1873,  s.  25  (6),  would  now  be  deemed  a 
creditor  (a). 

A  voluntary  settlement  is  void  as  against  creditors  to  the  extent 
only  to  which  it  may  be  necessary  to  deal  with  the  estate  for  their 
satisfaction.  To  every  other  purpose  it  is  good  (b).  A  creditor, 
however,  may  by  his  concurrence  with  or  acquiescence  in  a  deed 
voidable  under  13  Eiiz.  c.  5,  preclude  himself  and  his  representatives 
from  impeaching  such  deed  (c),  especially  if  he  has  been  a  party  with 
the  donees  to  instruments  and  transactions  proceeding  on  the 
assumption  of  its  validity  (d).  And  an  inquiry  may  be  directed 
whether  any  and  which  of  the  creditors  of  the  settlor  had  acquiesced 
in  a  voluntary  deed  (e). 

The  right  of  a  creditor  under  the  statute  is  a  legal  right  (/),  there- 
fore it  can  ouly  be  barred  by  the  Statutes  of  Limitation  (g). 

Any  creditor,  whose  debt  is  over  501.  (It),  may  commence  an  action 
to  set  aside  a  settlement  under  13  Eliz.  c.  5,  and  it  will  not  be 
affected  by  the  subsequent  insolvency  of  the  settlor  (i).  If  the 
settlor  is  alive  and  not  a  bankrupt,  the  action  ought  to  be  on  behalf 
of  all  the  creditors  of  the  debtor  (k). 

On  the  bankruptcy  of  the  settlor  the  trustees  in  his  bankruptcy 
are  the  proper  parties  to  commence  an  action  (I). 

A  subsequent  creditor  can  maintain  an  action  to  set  aside  the  deed 
on  the  ground  that  it  is  voluntary,  if,  at  the  time  of  the  commence- 
ment of  the  action,  a  debt  due  at  the  date  of  the  settlement  remains 
unpaid  (m),  and  also  an  intent  to  delay,  hinder,  or  defraud  creditors 
can  be  shown  (?i).  When  a  voluntary  deed  is  set  aside  under  the 
statute,  creditors  subsequent  and  antecedent  to  the  deed  are  let  in 

(a)  May,    Fraudulent  Conveyances  (h)  Green  v.  Brand,  1  C.  &  E.  410. 

(1887),  168.  (?)  Goldsmith  v.  Eussell,  5  De  G. 

(6)  Per   Grant,  M.R.,  in   Curtis  v.  M.  &  G.  547. 
Price,  12  V.  103,  106 ;  French  v.  F.,  (k)  Eeese  Eiver  S.  M.  Co.  v.  Atwell, 

6  De  G.  M.  &  G.  p.  103 ;    Smith  v.  7  Eq.  347. 

Cherrill,  4  Eq.  390 ;  May  (1887),  p.  68  ;  (1)  Collins  v.  Burton,  4  De  G.  &  J. 

Vaizey,  Sett.,  1535.  612 ;    Goldsmith  v.  Russell,  5  De  G. 

(c)  Olliver  v.  King,  8  De  G.  M.  &  M.  &  G.  547. 

G.  110.  (m)  Jenkyn  v.  Vaughan,  3    Drew. 

(d)  lb.  419;    Freeman   v.    Pope,    5  Ch.   538; 

(e)  Freeman   v.    Pope,    9   Eq.  212;       May  (1887),  519. 

Seton  (1893),  p.  1952.  (n)  Spirett  v.  Willows,  3  De  G.  J.  & 

(/)  Halifax  J.  S.  Banking  Co.  v.       S.  293;  Crossley  v.  Elworthy,  12  Eq. 

Gledhill,  (1891)  1  Ch.  p.  37.  158;    Ex  p.   Eussell,    19  C.  D.  588; 

(g)  Be  Maddever,  27  C.  D.  523.  May,  Fraudulent  Conveyances,  p.  520. 
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together  (a) ;  a  creditor  who  is  privy  to  a  fraudulent  transfer  cannot 
impeach  it  (b). 

Where  in  an  administration  action  a  voluntary  deed  was  held  void 
as  against  creditors,  and  the  trustees  paid  the  whole  fund  (which  was 
the  total  amount  of  the  assets)  into  Court,  it  was  held  that  the  costs 
of  the  action  were  payable  out  of  such  part  of  the  fund  as  was  equal 
to  the  amount  of  the  debts,  and  that  the  balance  due  to  the  trustees 
was  payable  to  them  (c). 

The  judgment  usually  declares  the  instrument  impeached  to  be 
fraudulent  and  void  as  against  creditors,  with  or  without  directions 
for  cancellation  (d). 

If  there  is  proof  of  one  prior  debt  (e),  or  evidence  that  settlor  was 
in  embarrassed  circumstances  (/),  an  inquiry  will  be  ordered  as  to 
amount  of  settlor's  debts,  &c,  and  the  value  of  his  property  at  date  of 
settlement  (g). 

The  statute  13  Eliz.  c.  5,  s.  3,  imposes  penalties  and  forfeitures  on 
parties  to  fraudulent  conveyances.  In  Butm  v.  B.,  (h)  the  defendants 
objected  to  make  the  usual  affidavit  as  to  documents,  on  the  ground 
that  the  discovery  would  expose  them  to  pains  and  penalties  under 
the  statute,  but  the  C.  A.  held  that  the  discovery  must  be  made  (i). 

As  to  the  general  construction  of  the  13  Eliz.  c.  5,  see  Twynes 
Case  (k).  For  forms  of  judgments  setting  aside  conveyances  in  fraud 
of  creditors,  see  Seton  (1893),  vol.  iii.,  pp.  1950-1951 ;  and  Bott  v. 
Smith  (I),  Smith  v.  Cherrill  (m),  Reese  River,  &c.  Co.  v.  Atwell  («). 

Voluntary  Deeds  Void  under  Bankruptcy  Act,  1883. — By  the  Bank- 
ruptcy Act,  1883,  s.  47,  "(1)  Any  settlement  of  property  (o)  not 
being  a  settlement  made  before  and  in  consideration  of  marriage,  or 

(a)  Barton    v.    Vanheythuysen,    11       100. 

Ha.  126  ;  Strong  v.  S.,  18  B.  408.  (</)  May,  Fraudulent    Conveyances 

(b)  Olliver  v.  King,   25   L.  J.   Oh.       (1887),  517. 

427.  (h)  4  De  G.  J.  &  S.  316. 

(c)  Re  Turner's  Estate,  W.  N.  (84)  (i)  See  Bray  on  Discovery  (1885), 
p.  191 ;  May,  Fraudulent  Conveyances,       p.  341. 

p.  516.  (fr)  3    Eep.    SO;    Smith's    Leading 

(d)  Seton  (1893),  Form  1,  Casenove  Cases  (1896);  Godefroi's Trusts,  p.  137. 
v.    Pilkington,    p.     1951  ;     Form     2,  (0  21  B.  511. 

Freeman  v.  Pope,  p.  1952.  («i)  4  Eq.  390. 

(e)  Skarf    v.  Soulby,  1  Mac.   &  G.  (n)  7  Eq.  347. 

364 ;  Jenkyn  v.  Vaughan,  3  Drew.  419.  (o)  If  it  be  the  settlor's  own  property, 

(  f)  Norcutt  v.  Dodd,  1   Or.   &  Ph.       Re  Stephenson,  41  Sol.  Jo.  388. 
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made  in  favour  of  a  purchaser  or  incumbrancer  in  good  faith  (a)  and 
for  valuable  consideration,  or  a  settlement  made  on  or  for  the  wife 
or  children  of  the  settlor  of  property  which  has  accrued  to  the 
settlor  after  marriage  in  right  of  his  wife.,  shall,  if  the  settlor 
becomes  bankrupt  within  two  years  after  the  date  of  the  settlement, 
be  void  as  against  the  trustee  in  the  bankruptcy,  and  shall,  if  the 
settlor  becomes  bankrupt  at  any  subsequent  time  within  ten  years 
after  the  date  of  the  settlement,  be  void  as  against  the  trustee  in 
bankruptcy,  unless  the  parties  claiming  under  the  settlement  can 
prove  that  the  settlor  was  at  the  time  of  making  the  settlement  able 
to  pay  all  his  debts  without  the  aid  of  the  property  comprised  in  the 
settlement,  and  that  the  interest  of  the  settlor  in  such  property  had 
passed  to  the  trustee  of  such  settlement  on  the  execution  thereof." 
(2)  "  Any  covenant  or  contract  made  in  consideration  of  marriage,  for 
the  future  settlement  on  or  for  the  settlor's  wife  or  children,  of  any 
money  or  property,  wherein  he  had  not  at  the  date  of  his  marriage 
any  estate  or  interest,  whether  vested  or  contingent,  in  possession  or 
remainder,  and  not  being  money  or  property  of  or  in  right  of  his  wife 
shall,  on  his  becoming  bankrupt  before  the  propert}r  or  money  has 
been  actually  transferred  or  paid  pursuant  to  the  contract  or  cove- 
nant, be  void  against  the  trustee  in  the  bankruptcy." 

(3)  "  '  Settlement '  shall  for  the  purposes  of  this  section  include 
any  conveyance  or  transfer  of  property  "  (6). 

This  section  is  somewhat  similar  to  section  91  of  the  Bankruptcy 
Act,  1869,  except  that  the  latter  section  was  restricted  to  cases  in 
which  the  settlor  was  a  trader,  and  the  words  "And  that  the  interest 
of  the  settlor  in  such  property  had  passed  to  the  trustee  of  the  settle- 
ment on  the  execution  thereof"  afe  now  introduced  for  the  first  time  (c). 

Deeds  and  assurances  void  under  the  statute  are  usually,  but  not 
necessarily,  void  as  acts  of  bankruptcy,  or  as  acts  of  fraudulent 
preference  (d).     As  to  intent  to  defeat  creditors,  see  p.  875,  supra, 

This  section  (47)  seems  to  make  a  settlement  coming  within  its 
terms  void  against  the  trustee  in  bankruptcy  only,  leaving  it  sub- 
sisting for  all  other  purposes.  Suppose,  for  instance,  a  man  by  a 
voluntary  deed,  void  as  against  his  creditors,  conveys  real  estate  for 
the  benefit  of  his  wife  and  children,  and  afterwards  becomes  bankrupt, 

(«)  See  Hance  v.  Harding,  20  Q.  B.  (c)  See    Yate  -  Lee    and    Wace    on 

D.  732;  Mackintosh  v.  Pogose,  (1895)  Bankruptcy  (1891),  p.  417,  where  the 

1  Ch.  505.  cases  on  these  sections  are  collected. 

(b)  Be  Player,  15  Q.  B.  D.  682;  Be  (d)  See  Seton  (1893),  p.  1956. 

Stephenson,  45  W.  E.  416. 
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any  surplus  of  the  estate  so  settled  will  be  bound  by  the  trusts  of  the 
settlement  (a).  As  to  what  is  a  voluntary  conveyance  within  this 
section,  see  cases  cited  below  (6). 

The  meaning  of  the  word  "  void  "  in  this  section  is  "  voidable  "  (c), 
and  a  bond  fide  purchaser  for  value,  though  with  notice  that  the 
settlement  was  voluntary,  can  make  a  good  title  against  the  trustee 
in  bankruptcy  (d).  The  operation  of  this  section  is  confined  to  the 
donee  under  the  voluntary  settlement,  it  does  not  extend  to  a  pur- 
chaser from  him  for  valuable  consideration  without  notice  (e). 

If  a  settlement  is  declared  void  against  the  trustee  hereunder, 
that  does  not  place  him  in  the  position  of  the  beneficiaries — semble, 
the  order  merely  accelerates  subsequent  incumbrances  (/).  Pur- 
chasers from  the  trustees  of  a  voluntary  settlement  are  parties  claim- 
ing under  the  settlement  (g),  and  the  Court  will  not  force  such  a 
title  on  unwilling  purchasers  (h). 

Fraudulent  Preference. — See  sect.  48  of  the  Act,  and  cases 
below  (i). 

5.  When  a  Voluntary  Settlement  may  be  enforced  by  Persons  not 

Parties  thereto. 

The  rule  as  established  by  the  most  recent  decisions  appears  to  be 
that  third  persons  who  are  not  named  as  parties  to  a  contract  can- 
not sue  either  of  the  contracting  parties  unless  they  possess  an  actual 
beneficial  right,  which  puts  them  in  the  position  of  a  cestuis  que 
trustent  under  the  contract  (k). 

In  Golyear  v.  Mulgrave  (J),  a  father  having  four  natural  daughters 
and  a  legitimate  son,  entered  into  an  agreement  with  his  son,  whereby 
he  covenanted  to  transfer  the  sum  of  20,000£.  to  a  trustee,  for  the 
benefit   of  his  four  daughters,  and  the  son  covenanted  to  pay  the 

(a)  Ex  p.   Bell,    I    G.    &    J.    282;       (1895)  1  Ch.  177. 

French  v.  F.,   6   De  G.  M.  &  G.  95  ;  (g)  Re    Briggs,    &c,    (1891)   2    Ch. 

Yate-Lee  and  Wace  (1891),  p.  418.  127  ;  but  see  Re  Carter,  supra. 

(b)  Re  Carter,  13  Times  L.  R.  314;  (h)  Ibid. 

Re  Holden,  20  Q.  B.  D.   43;  Re  Van-  (i)  New's  Trustee  v.  Hunting,  (1897) 

sittart,  infra ;  Re  Brail,  infra ;  Re  Dale,  1  Q.  B.  607,  13  Times  L.  R.  398,  C.  A.  ; 

W.  N.  (92)  56 ;  Re  Player,  15  Q.  B.  D.  Re  Eaton,  W.  N.  (1897)  50. 

682.  (k)  See  Addison,    Contracts  (1892), 

(c)  Re  Carter,  supra  ;  Re  Brail,  294 ;  Tweddle  v.  Atkinson,  1  B.  &  S. 
(1893)  2  Q.  B.  381.  393  ;  Re  Empress  Engineering  Co.,  16 

(d)  Re  Carter,  Re  Brail,  supra.  C.  D.  125  (C.  A.);    Gandy  v.  G.,  30 

(e)  Re  Vansittart,  (1893)  2  Q.  B.  377.  C.  D.  57  ;  Green  v.  Patterson,  32  C.  D. 
See  Re  Carter,  supra.  95.     See  note  (b),  p.  891,  infra. 

(/)  Sanguinetti  v.  Stuckey's  B.  Co.,  (I)  2  Keen,  81,  98. 
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debts  of  the  father.  The  son  paid  some  of  the  father's  debts,  and 
before  the  covenant  on  the  part  of  the  father  was  performed,  died, 
having  by  his  will  given  the  whole  of  his  property  to  his  father,  who 
became  the  son's  personal  representative.  Upon  a  bill  being  filed 
by  one  of  the  natural  daughters,  praying  to  have  the  agree- 
ment executed  against  the  estates  of  the  father  and  the  son,  a 
demurrer  thereto  was  allowed  by  Langdale,  M.R.,  saying,  "that  when 
two  persons,  for  valuable  consideration  between  themselves,  covenant 
to  do  some  act  for  the  benefit  of  a  mere  stranger,  that  stranger  has 
not  a  right  to  enforce  the  covenant  against  the  two,  although  each 
one  might  as  against  the  other."  There  was  nothing  in  this  case  to 
show  that  the  trustee  was  to  hold  in  trust  for  the  daughters. 

In  Fletcher  v.  F.  (a),  E.  F.  by  voluntary  deed  covenanted  with 
trustees  that  in  certain  events,  which  happened,  his  executors  should 
pay  a  sum  to  the  trustees  on  trusts  declared  in  favour  of  A.  and  B. 
E.  F.  retained  possession  of  the  deed  until  his  death,  and  did  not 
communicate  it  to  the  trustees  or  to  A.  or  B.  E.  F.  died,  leaving  all 
his  property  in  trust  for  A.,  B.,  and  others.  The  trustees  declined 
to  accept  the  trust  or  to  sue  on  the  covenant,  but  submitted  to  the 
Court.  A.  filed  a  bill  to  establish  the  deed.  Held  that  a  trust  for 
A.  was  created,  and  that  the  covenant  created  a  debt  recoverable  out 
of  the  assets  of  E.  F.  (6). 

In  Gandy  v.  G.  (c),  a  separation  deed,  to  which  the  husband,  wife, 
and  trustees  were  alone  parties,  provided  that  the  husband  should 
maintain  the  children.  This  he  failed  to  do,  and  one  of  them 
brought  an  action  against  the  trustees  and  the  husband,  the  trustees 
having  declined  to  sue.  The  Court,  whilst  approving  the  rule  as 
above  stated,  held  that  the  covenant  did  not  in  fact  give  the  plaintiff 
any  beneficial  right  (d). 

Marriage. — The  rule  as  above  stated  would  appear  to  be  applic- 
able to  marriage  settlements,  for  there  seems  to  be  "no  reason  in 
principle  why,  because  the  instrument  is  a  marriage  settlement,  it 
should  not  take  effect  according  to  the  intention  to  be  collected  from 
its  terms  "  (e),  and  if,  therefore,  upon  the  construction  of  such  an 
instrument,  it   appears  that  there  is  a  complete  and  perfect  trust 

(a)  4  Ha.  67.  (d)  See  also  Be  Baker,  44  L.  T.  414. 

(ft)  See  also  Page  v.  Fox,  10  Ha.  163,  (e)  Per  Selborne,   C,    in  Mackie  v. 

a  trust  founded  on  a  contract  in  articles  Herbertson,    infra,    approved    in    De 

of  partnership  ;    Be  Flavell,  25  0.  D.  Mestre  v.  West,  (1891)  A.  C.  264.    See 

89,  C.  A.  also  (n.)  "Marriage,"  p.  872,  supra. 

(r)  30  C.  E>.  57,  C.  A. 
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declared  in  favour  of  children  of  a  former  marriage,  such  children, 
although  not  parties,  would  have  a  right  to  sue  upon  it  (a). 

6.  Distinction  between  Mandate  and  Trust,  Creditors'  Deeds,  &c. 

Where  there  is  no  intention  of  constituting  a  perfect  trust,  and  so 
parting  with  all  control  over  the  property,  the  deed  will  be  revocable. 
In  creditors'  deeds  the  motive  of  the  party  executing  the  deed  is 
generally  to  promote  his  own  convenience  and  not  to  benefit  his  cre- 
ditors. In  that  case  the  deed  is  revocable,  although  by  subsequent 
events  it  may  become  an  irrevocable  trust  (b),  and  the  Court  will 
examine  the  whole  deed  and  the  surrounding  circumstances  in  order 
to  discover  the  intention  (c).     See  p.  863,  supra. 

Where,  therefore,  a  legal  transfer  of  property  has  been  made  to 
trustees,  for  payment  of  the  debts  of  the  owner,  the  creditors  being 
neither  parties  nor  privies  thereto,  the  creditors  do  not  thereby 
become  cestuis  que  trust,  and  the  trustees  are  mere  mandatories,  and 
the  owner  of  the  property,  who  alone  stands  towards  them  in  the 
relation  of  cestui  que  trust,  can  recall  the  money  and  authority  at 
pleasure,  until  they  have  been  acted  upon.  It  is  an  arrangement  by 
the  debtor  for  his  own  convenience  only,  and  there  is  no  privity 
between  the  agent  and  the  creditor  :  see  Acton  v.  Woodgate  (d), 
where  the  trustee  was  a  creditor ;  Walwyn  v.  Goutts  (e),  where  the 
creditors  were  scheduled  to  the  deed  ;  Garrard  v.  Lauderdale  (/), 
where  notice  of  the  execution  of  the  deed  was  sent  to  the  creditors, 
although  the  receipt  by  them  of  such  notice  does  not  seem  to  have 
been  proved.  In  Johns  v.  James  (g),  M.  being  indebted  to  plaintiff 
Johns  and  others,  by  deed  appointed  defendant  James  and  another 
to  get  in  all  his  property  and  hold  the  same  upon  trust  to  pay  his 

(a)  Mackie   v.   Herbertson,  9  App.       Jobns  v.  James,  8  C.  D.  749. 

Cas.    303 ;      and     cf .     Davenport     v.  (c)  See  New's  Trustee  v.  Hunting, 

Bishopp,  2  Y.  &  C.  C.  C.  451  ;  Gale  v.  (1897)  1   Q.  B.  607,  13  Times  L.  B. 

G.,   6  C.  D.  144;    Be  D'Angibau,  15  398,   C.  A.;    Smith  v.  Hurst,    supra; 

C    D.  242;  Be  Baker,  20  C.  D.  230;  and  cf.  Smith  v.  Cooke,  (1891)  A.  0.  297. 

Paul  v.  P.,'20  C.  D.  742;  Patterson  v.  (d)  2   My.   &   K.  492  ;    Be  Ashby, 

Green,    32   C.    D.    95 ;    Johnstone   v.  (1892)  1  Q.  B.  872. 

Mappin,    64    L.    T.    48 ;    Tucker    v.  (e)  3  Si.  14.     See  Godfrey  v.  Poole, 

Bennett,  38  C.  D.  1  ;    De  Mestre  v.  13  App.  Cas.,  p.  502. 

West,  (1891)  A.  C.  264.     Cf.  A..G.  v.  (/)  3   Si.    1.      See  also   Synnot  v. 

Jacobs-Smith,    (1895)    2    Q.    B.    342.  Simpson,  5  H.  L.  C.  121 ;  Priestley  «. 

Judgment  of  Lindley,  L.J.,  p.  349.  Ellis,  45  W.  B.  452 ;  New's  Trustee  v. 

(b)  See  Smith  v.  Hurst,  10  Ha.  30  ;  Hunting,  and  Godfrey  v.  Poole,  supra. 
Simmonds  v.  Palles,  2  Jo.  &  Lat.  489 ;  (g)  8  C.  D.  744. 
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debts.  Johns  claimed  an  account,  defendants  demurred,  the  statement 
of  claim  not  alleging  that  the  deed  had  been  communicated  to  plain- 
tiff; demurrer  allowed,  following  the  two  cases  last  mentioned  (a). 

In  Henderson  v.  Rothschild  (b),  the  plaintiff  was  the  holder  of  a 
bond  issued  by  a  Government  in  respect  of  a  loan,  of  which  the 
defendants  were  the  agents  in  England,  and  he  sued  the  defendants 
as  "  trustees  for  the  bondholders."  The  defendants,  on  the  instruc- 
tions of  their  principal,  had  issued  notice  that  interest  would  be  paid 
in  a  certain  manner,  and  this  alleged  appropriation  of  the  money  was 
relied  upon  as  taking  the  case  out  of  the  rule.  Held,  the  defendants 
were  merely  agents.  The  distinction  between  a  trust  and  a  mandate 
to  an  agent  is  well  pointed  out  in  Smith  v.  Hurst  (c)  ;  Simmonds 
v.  Pcdles  (d).  If  the  direction  to  pay  debts  is  to  take  effect  when 
the  settlor  is  unable  to  recall  his  direction  (e.g.  after  his  death),  the 
deed  is  irrevocable,  and  the  creditors  are  cestui*  que  trust  (e). 

It  is  clear  also,  that,  in  other  cases  in  which  creditors  are  not  con- 
cerned, a  person  not  intending  to  give  or  part  with  the  dominion 
over  his  'property,  may  retain  such  dominion,  notwithstanding  he  may 
have  vested  the  property  in  trustees,  and  declared  a  trust  upon  it  in 
favour  of  third  persons.  Thus  in  Hughes  v.  Stubbs  (/),  a  testatrix 
drew  a  cheque  on  her  bankers  for  150£.  in  favour  of  A.,  and  she  ver- 
bally directed  A.  to  apply  that  sum,  or  so  much  of  it  as  might  be 
necessary,  to  make  up  to  a  legatee  the  difference  in  value  between  a 
legacy  of  100/.  which  the  testatrix,  by  her  will,  had  given  to  the 
legatee,  and  the  price  of  a  1001.  share  in  a  certain  railway  :  the  tes- 
tatrix informing  A.  that  she  intended  to  give  the  share  instead  of  the 
legacy,  but  she  did  not  think  it  necessary  to   alter   her  will.     The 

(n)  Contrast  this  case  with  Glegg  v.  360 ;  Henriques  v.  Bensusan,  20  W.  E. 

Bees,  7  Ch.  71  ;   Synnot  v.  Simpson,  5  350;  La  Touche  v.  Lucan,  7  CI.  &  Fin. 

H.  L.  Cas.  121 ;  Be  Fitzgerald,  38  CD.,  772  ;  Johns  v.  James,  8  C.  D.  744  ;  Be 

p.  25,  C.  A. ;  Priestley  v.  Ellis,  45  "VV.  E.  Sanders'    Trusts,    47    L.   J.   Ch.   667; 

504.    See  also  Bill  v.  Cureton,  2  My.  &  Synnot    v.    Simpson,    5  H.    L.    Cas. 

K.   511;    Page  v.  Broom,  4   Buss.  6;  121;    Godfrey  v.  Poole,  13  App.  Cas. 

Eavenshaw  v.  Hollier,  7  Si.  3  ;  Wilding  497. 

v.  Eichards,  1  Coll.  Ch.  E.  655  ;  Law  v.  (5)  33  C.  D.  459. 

Bagwell,  4  Dr.  &  W.  398  ;    Browne  v.  (c)  10  Ha.  30. 

Cavendish,  1  Jo.  &  Lat.  635 ;  Smith  v.  (d)  2  Jo.  &  Lat.  489. 

Hurst,  10  Ha.  30  ;  Steele  v.  Murphy,  3  (e)    Be  Fitzgerald,    37    C.     D.     18  ; 

Moore,  P.  C.  C.  445  ;  Smiths.  Keating,  Priestley  v.  Ellis,  supra  ;  Simmonds  v. 

6  C.  B.  136,  158 ;  Corser  v.  Eadford,  1  Palles,  2    Jo.   &    Lat.  489,  and  cases 

De  G.  &  Sm.  585  ;  Kirwan  v.  Daniel,  5  cited,  supra,  n.  (a). 

Ha.  493 ;    Thayer   v.  Lister,  9  W.  E.  (/)  1  Ha.  476. 
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bankers  gave  credit  to  A.  for  the  150Z.  The  testatrix  afterwards 
died.  In  a  suit  for  the  administration  of  her  estate,  Wigram,  V.-C, 
held,  that  no  trust  was  created  for  the  benefit  of  the  legatee  in 
respect  of  the  1501.  "The  cases,"  observed  his  Honor,  "on  this 
subject  are  necessarily  of  difficulty  ;  but  the  conclusion  to  which  I 
feel  bound  to  come  is,  that  the  testatrix  did  not  part  with  her  pro- 
perty in  the  sum  in  question,  or  create  any  trust  for  the  legatee  "  (a). 
So  in  Gason  v.  Rich  (b),  it  was  held  that  although  the  acts  of  the 
donor  might  have  amounted  to  an  equitable  assignment,  the  evidence 
showed  that  the  assignor  did  not  intend  to  make  a  present  gift,  but 
one  which  was  to  be  ambulatory  and  revocable  until  his  death  (c). 

Where,  however,  a  trust  in  favour  of  creditors  has  been  communi- 
cated to  the  creditors — a  fact,  it  seems,  which  must  be  clearly 
proved  (d)  it  can  be  no  longer  revoked  by  the  settlor,  because  the 
creditors,  being  aware  of  such  a  trust,  might  be  thereby  induced  to  a 
forbearance  in  respect  of  their  claims,  which  they  would  not  other- 
wise have  exercised  (e)  ;  and  a  fortiori  will  this  be  the  case  when 
the  deed  has  been  acted  upon  (/).  The  communication  may  be  proved 
by  the  creditors  having  executed  the  deed  (</),  by  their  having  acted 
upon  it  (h),  or  being  party  or  privy  to  it  (i). 

And  it  is  clear  that  where  an  assignment  is  made  to  a  creditor  in 
trust  for  himself  and  other  creditors,  it  cannot  be  revoked  by  the 
assignor  after  it  has  been  communicated  to  the  assignee,  unless  he 
has  done  something  to  show  his  dissent  (k).  And  where  property 
had  been  conveyed  by  a  mere  deed  of  agency  to  a  person  who  was 
surety  for  some  of  the  debts,  it  was  held  that  the  person  to  whom 

(a)  See  also  Gaskell  v.  G.,  2  T.  &  J.  499  ;  Harland  v.  Binks,  15  Q.  B.  713. 
502 ;  Paterson  v.  Murphy,  11  Ha.  88 ;  (/)  Cosser  v.  Radford,  1  De  G.  J.  & 
Smith  v.  Warde,   15  Si.  56  ;    and  the  S.  585  ;    but  cf.  Cornthwaite  v.  Frith, 
remarks  of  Wood,  V.-C,  in  Vanden-  4  De  G.  &  Sm.  552  ;  Malcomb  v.  Scott, 
berg  v.  Palmer,  4  Kay  &  J.  214,  218 ;  3  Ha.  39. 

Pield  v.  Lonsdale,  13  B.  78  ;  Pedder  v.  (g)  Glegg  v.  Rees,  7  Ch.  71 ;  Johns 

Mosely,  31  B.  159 ;  Davies  v.  Otty,  33  v.  James,  8  C.  D.  750. 

B.  540.  (h)  Be  Baber,  10  Eq.  544. 

(b)  L.  R.  Jx.  19  App.  Cas.  396.  (»)  Walwyn    v.   Coutts,    3    Si.    14; 

(c)  And  see  Warrener  v.  W.,  16  Eq.  Garrard  v.  Lauderdale,  3  Si.  1. 

340;  Be  Whitaker,  21  C.  D.  657.  (*)  Siggers   v.  Evans,   5  Ell.  &  B. 

(d)  Cornthwaite  v.  Frith,  4  De  G.  &  367,  380, 381  ;  Montefiore  v.  Browne,  7 
Sm.  552.  H.  L.  Cas.  241  ;  Lawrence  v.  Camp- 

(e)  Acton  v.  Woodgate,  2  My.  &  K.  bell,  7  W.  R.  170;  Hobson  v.  Thellus- 
495 ;  Browne  v.  Cavendish,  1  Jo.  &  son,  2  Q.  B.  642 ;  Johns  v.  James,  8 
Lat.  635;  Simmonds  v.  Palles,  2  Jo.  &  C.  D.  751,  753. 

Lat.  504;    Kirwan  v.   Daniel,  5  Ha. 
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the  property  had  been  so  conveyed  was  entitled  to  retain  it,  until  he 
should  be  discharged  from  his  liability  as  surety  (a). 

Where  a  creditor  is  party  to  a  deed  whereby  his  debtor  conveys 
property  to  a  trustee  to  be  applied  in  liquidation  of  the  debt  due  to 
that  creditor,  the  deed  is,  as  to  that  creditor,  irrevocable.  A  valid 
trust  is  created  in  his  favour,  and  the  relation  between  the  debtor  and 
trustee  is  no  longer  that  of  mere  principal  and  agent  (b).  And  that 
which  is  true  where  a  single  creditor  is  the  cestui  que  trust,  is  at 
least  equally  so  where  there  are  many  creditors  (c). 

It  seems  to  be  doubtful  whether,  after  the  trust  has  been  commu- 
nicated to  one  or  some  of  the  creditors,  it  can  after  satisfying  them 
be  revoked  by  the  settlor  as  to  the  other  creditors  (d). 

Nor  does  the  creditor  executing  the  deed  become  less  a  cestui  que 
trust,  because  he  gives  nothing  to  the  debtor,  as  a  consideration  for 
the  trust  created  in  his  favour,  or  because  it  was  the  voluntary  unso- 
licited act  of  the  debtor  to  create  the  trust  (e),  or  because  he  was 
party  to  the  deed  in  another  right  (/). 

The  principle  according  to  which  property  vested  in  trustees  for 
the  purpose  of  distribution  among  creditors,  is  revocable  on  the 
ground  of  its  being  a  mere  arrangement  for  the  convenience  of  the 
settlor  and  which  he  can  therefore  at  any  time  revoke,  will  not,  it 
seems,  be  applied  as  between  the  settlor  and  persons  who  are  'purely 
the  objects  of  his  bounty,  the  former  having  appointed  an  agent  to 
administer  the  bounty,  and  declared  for  whom  it  was  intended  (g). 
Nor  where  the  direction  to  pay  debts  is  to  take  effect  at  a  time  when 
the  settlor  is  unable  to  recall  his  direction,  e.g.  after  his  death  (h). 
Nor  where  there  is  an  ultimate  trust  for  the  benefit  of  the  wife  and 
children  of  the  debtor  (i).  It  is  doubtful  whether  a  mere  agency 
deed,  not  communicated  to  or  acted  upon  by  the  creditors,  is  revoked 
by  the  death  of  the  principal,  the  assignor  (k). 

(a)  "Wilding  v.  Kichards,  1  Coll.  Ch.  (/)  Montefiore  v.  Browne,  7  H.  L. 
E.  655.  Cas.  241,  266. 

(b)  Mackinnon  v.  Stewart,  1  Si.  (N.  (g)  Paterson  v.  Murphy,  11  Ha.  88. 
S.)  88;  Glegg  v.  Eees,  7  Ch.  71.  (A)  Be  Fitzgerald,  37  C.  D.  18. 

(c)  lb.  (?)  Godfrey  v.  Poole,  13  App.  Cas. 

(d)  Griffith   v.   Eicketts,  7  Ha.  307  ;  497. 

Glegg  v.   Eees,    7   Ch.   71 ;    see  also  (k)  Wilding  v.  Richards,  1  Coll.  Ch. 

Gurney  v.  Oranrnore,  5  Ir.  Ch.  E.  436.  E.  660.    See  also  Synnot  v.  Simpson,  5 

(e)  Mackinnon  v.  Stewart,  supra;  H.  L.  Cas.  121, 139,  141;  Montefiore  v. 
Field  v.  Donoughniore,  2  Dr.  &  Wal.  Browne,  7  H.  L.  Cas.  241,  266;  Bur- 
630  ;    Gurney  v.  Oranrnore,  5  Ir.  Ch.  rowes  v.  Gore,  6  H.  L.  Cas.  907. 

E.  436. 
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Where  the  Crown,  by  warrant,  "grants,"  as  for  instance,  booty  of 
war  to  an  officer  of  state,  even  though  it  be  "  in  trust "  to  distribute 
among  certain  persons  found  to  be  entitled  thereto,  such  warrant  will 
not  operate  as  a  transfer  of  property,  or  as  creating  a  trust  cognizable 
in  a  court  of  law,  but  will  make  such  officer  merely  the  agent  of  the 
Crown  to  distribute  the  fund,  and  from  his  decision  there  can  be  no 
appeal  except  to  the  Crown  (a). 

Where  parties  interested  in  a  fund,  by  an  arrangement  between 
themselves,  without  any  communication  with  a  third  party,  transfer  it 
by  deed  to  trustees  upon  trust  to  pay  the  costs  of  the  third  party 
and  divide  the  residue  among  themselves,  the  third  party,  as  the 
deed  was  revocable  by  the  parties  executing  it,  cannot  in  his  own 
favour  compel  an  execution  of  the  trusts  thereof  (b). 

Where  a  Trust  for  Creditors  is  perfectly  created. — Where  it  is 
the  intention  of  the  assignor  to  create  an  irrevocable  trust  in  favour 
of  his  creditors,  the  creditors  are  cestuis  que  trust,  and  can  enforce  the 
deed  against  the  trustee  and  the  settlor  (c).  The  deed  must  be 
registered  under  the  Deeds  of  Arrangement  Acts,  1887  and  1890  (d) ; 
or  it  will  be  void ;  and,  if  it  comprises  land,  it  must  also  be  registered 
under  the  Land  Charges,  &c.  Act,  1888.  As  to  whether  a  creditor 
who  has  become  such  after  the  execution  of  the  deed  can  call  for  its 
execution,  see  La  Touche  v.  Lucan  (e). 

The  trust  is  to  distribute  amongst  the  creditors  who  have  executed 
the  deed.  If  they  do  not  execute  it  within  the  time  limited,  they 
will  not  be  necessarily  excluded,  unless,  perhaps,  time  is,  or  is  made, 
of  the  essence  (/).  But  execution  is  not  necessary  if  the  creditor  has 
acted  under  the  deed  (g).  The  deed,  if  it  comprise  the  whole  of  the 
debtor's  property,  is  an  act  of  bankruptcy  (h).  But  it  cannot  be 
made  use  of  as  such  by  the  creditors  who  are  privy  to  it  or  have 

(a)  Kinloek  v.  Secretary  of  State,  Spottiswoode  v.  Stockdale,  G.  Coop. 
&c,  7  App.  Cas.  619  ;  Hughes  v.  Coles,  102  ;  Whitmore  v.  Turquand,  3  De  G. 
27  C.  D.  231.  F.  &  J.  107  ;  Be  Baber,    10  Eq.   554; 

(b)  Gibhs  v.  Glamis,  11  Si.  584;  Jud.  Act,  1873,  s.  25,  s.s.  7 ;  Annual 
Simmonds  v.  Palles,  2  Jo.  &  Lat.  489 ;  Practice,  1897,  p.  40. 

Synnot  v.  Simpson,  5  H.  L.  Cas.  121.  (</)  Field  v.  Donoughmore,  1  Dr.  & 

(c)  See  the  form  of  deed  given  in  War.  227 ;  and  see  Drever  v.  Maudes- 
Prideaux,  loth  ed.  (1893),  Vol.  I.,  pp.  ley,  16  Si.  511 ;  Forbes  v.  Simond,  2 
751,  756.  W.  E.  70;  Be  Meredith,  29  C.  D.  745. 

(d)  See  the  B.  Act,  1890,  s.  25.  (h)  See  Bankruptcy  Act,  1883,  s.  4, 

(e)  7  CI.  &  Fin.  772.  "A."      Be   Hughes,    (1893)   1    Q.    B. 
(/)  Dunch  v.   Kent,   1  Vern.  260;       595. 
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acquiesced  in  it  (a).  If  the  deed  is  avoided  as  an  act  of  bankruptcy, 
the  release  contained  in  it  is  also  avoided  and  the  executing  creditors 
must  prove  (b).  It  may  also  be  fraudulent  under  13  Eliz.  c.  5,  and 
see  Bankruptcy  Act,  1883,  s.  4,  "  B  "  (c). 

Where  the  assignor  divests  himself  of  all  interest  in  the  property, 
for  the  benefit  of  his  creditors,  and  does  not  merely  put  the  property 
in  trust  for  a  special  and  limited  purpose,  there  is  no  resulting 
trust  (d). 

Where  a  debtor  assigns  property  for  the  benefit  of  his  creditors, 
although  no  creditor  may  be  aware  of  the  assignment,  the  assignee 
may,  nevertheless,  take  proceedings  in  equity  to  recover  the  pro- 
perty (e).  The  trustees  are  the  proper  persons  to  bring  actions  in 
respect  of  the  trust  estate  (/).  But  the  debtor  cannot  bring  an 
action  for  an  account  against  the  trustees  unless  the  deed  contains  an 
ultimate  trust  in  favour  of  the  debtor  (g).  Accounts  under  Deed  of 
Arrangement  Act,  1887,  are  also  to  be  furnished  to  the  Board  of 
Trade  by  trustee  (h),  but  this  is  not  retrospective  (i).  As  to  a  con- 
veyance or  transfer  of  property  in  trust  for  creditors  being  fraudulent, 
see  the  Bankruptcy  Act,  1883,  s.  4  (C.)  ;  Yate-Lee  and  Wace, 
Bankruptcy  (1891),  pp.  14—43. 

7.  The  Extent  to  which  Courts  of   Equity  will  interfere  with  regard 

to  Voluntary  Deeds. 

A  court  of  equity  will  not  set  aside  a  voluntary  deed  or  agreement 
not  obtained  by  fraud,  by  mistake,  or  against  public  policy,  even  if  it 
be  such  as,  according  to  the  principles  before  laid  down,  it  will  not 
carry  into  effect.  Equity  stands  neutral,  and  invariably  follows  the 
rule  thus  quaintly  laid  down  in  an  old  case,  "  that  if  a  man  will  im- 
providently  bind  himself  up  by  a  voluntary  deed,  and  not  reserve  a 
liberty  to  himself  by  a  power  of  revocation,  a  court  of  equity  will  not 
loose  the  fetters  he  hath  put  upon   himself,  but  he  must  lie  down 

(a)  Yate-Lee,  Bank.  (1891),  p.  14.  (/)  Doran  v.  Simpson,   4  V.   651 ; 

(b)  Be  Stephenson,  20  Q.  B.  I).  Troughton  v.  Bmkes,  6  V.  573,  5  K.  R. 
540.  401  ;  and  see  B.  S.  C.  (1883),  0.  16,  r. 

(c)  See  Spencer  v.  Slater,  4  Q.  B.  D.  8  ;  Annual  Practice  (1897),  p.  363. 

13 ;  Yate-Lee,  Bankruptcy  (1891),  19.  (g)  See  Smith  v.  Cooke,  (1891)  A.  C. 

Cf.  Be  Russell,  37  Sol.  Jo.  212.  303. 

(d)  Smith  v.  Cooke,  (1891)  A.  C,  p.  (h)  B.  A.  1890,  s.  25  (B.). 

303.  (*)  Be  Norman,  9  Times  L.  R.  425. 

(e)  Glegg  v.  Rees,  7  Ch.  70. 


VOLUNTARY    TRUSTS.  893 


Ellison  v.  Ellison. 


under  his  own  folly"  (a).  The  settlor  can  in  no  wise  invalidate  his 
deed,  except  by  a  subsequent  disposition  by  himself  for  value  and  to 
the  extent  of  that  disposition  (b),  and  supra,  p.  431.  And  the  rule  is 
the  same  whether  the  interference  of  equity  is  invoked  by  the  settlor 
himself,  or  through  the  medium  of  a  person,  not  a  purchaser  for 
value,  claiming  only  through  the  settlor  (c). 

As  we  have  before  seen,  a  deed  for  valuable  consideration  not 
carrying  out  the  intention  of  the  parties  may  be  so  modified  and 
rectified  as  to  carry  them  out  (d).  But  in  the  case  of  a  voluntary 
deed  it  has  been  said  that  this  is  impossible  ;  that  the  instrument  is 
either  good  or  bad ;  that  it  cannot  be  modified  to  suit  former  inten- 
tions, unless  the  donor  consent  to  make  a  new  and  distinct  instru- 
ment (e).  But  if  there  has  been  a  declaration  of  trust  of  property  in 
the  hands  of  trustees  (/),  or  if  it  be  shown  clearly  after  the  settlor's 
death  that  the  instrument  was  not  prepared  as  he  intended  (g),  the 
deed  will  be  reformed  (h).  The  Court  will,  however,  hesitate  to 
rectify  a  voluntary  deed  at  the  instance  of  the  settlor  on  his  own 
evidence  of  his  intention  only  (i).  And  where  technical  words  are 
employed  in  a  voluntarily  executed  settlement  deed,  equity  will  not 
aid  the  intention,  although  it  plainly  appear,  but  will  follow  the 
law  (k). 

A  person  who  receives  a  gift  takes  it  subject  to  the  conditions 
imposed  by  the  donor  (I).  And  also  subject  to  any  mortgage  of  the 
subject-matter  thereof  by  the  donor,  and  he  will  not  be  able  to  call 
upon   the  personal  representative   of   the   donor  to   indemnify   him 

(«)  Villers   v.    Beaumont,     1    Vern.  See  further,  Be  Daniell,  1  C.  D.  375 ; 

101.    See  Be  Briggs,  (1891)  2  Ch.,  p.  Greenwood   v.    G.,   5    C.  D.  954;    Be 

134.  Eedfern,  6  C.  D.  133  ;  James  v.  Couch- 

(6)  Dolphin  v.  Aylward,  4  L.  R.  H.  man,  29  C.  D.  212  ;  Tucker  v.  Bennett, 

L.  486  ;  Be  Walhampton  Estate,  26  C.  38  C.  D.  1. 

D.  391 ;  Godfrey^.  Poole,  13  App.  Cas.  (/*)  See  Walker  v.  Armstrong,  8  De 

p.  505;  and  see  Bill  v.  Cureton,  2  My.  G.  M.  &  G.  531 ;  Daniel  v.  Arkwright, 

&  K.  503;  Petre  v.  Espinasse,  2  My.  2  H.  &  M.  95. 

&  K.  496;  Page  v.  Home,  11  B.  227;  (/)  Bonhole   v.  Henderson,  (1895)  1 

De  Houghton  v.  Money,  2  Ch.  164.  Ch.   742;  affirmed  (1895)   2    Ch.  202. 

(c)  Dolphin  v.  Aylward,  supra.  See  further  as  to  the  kind  of  evidence 

(d)  See  note  to  Glenorchy  v.  Bos-  upon  which  rectification  has  been 
ville,  ante,  p.  763.  directed,  Yaizey's  Settlements,  p.  1570; 

(e)  Phillipson  v.  Kerry,  32  B.   628,  Seton  (1893),  p.  1440. 

638 ;  Turner  v.  Collins,  7  Ch.  329.  (A-)  Be  Winston's   Estate  (1894),    1 

(/)  Thompsons.  Whitmore,  1  John.  Ch.  661. 

&  H.  268.  (0  Seale  v.  Hayne,  12  W.  R.  239. 

(g)  Lister  v.  Hodgson,  4  Eq.  30,  34. 
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therefrom,  although  the  latter  may  have  covenanted  to  pay  the  mort- 
gage debt  (a).  And  if  an  estate  is  mortgaged  and  afterwards  volun- 
tarily settled  subject  to  the  mortgage,  if  the  mortgagee  sell  under  his 
power,  the  balance,  after  payment  of  the  mortgage  debt  and  costs, 
will  belong  to  the  volunteers  as  against  the  settlor  (6). 

8.  Duties  and  Stamps. 

Where,  by  a  voluntary  settlement  made  in  1885,  real  estate  was 
conveyed  to  trustees  upon  trust,  at  the  request  of  A,,  to  sell  it  and 
hold  the  proceeds  on  certain  trusts,  and  A.  died  in  1887  without 
having  made  any  request,  it  was  held  the  real  estate  was  converted 
into  personalty,  and  must  be  included  in  an  account  and  charged 
with  duty  under  the  Customs  and  Inland  Revenue  Act,  1881, 
s.  38  (c). 

With  regard  to  the  death  duties,  under  voluntary  settlements 
imposed  by  the  Customs  and  Inland  Revenue  Act  of  1881,  s.  38, 
s.s.  2  (a)  and  (c),  as  amended  by  the  Customs  and  Inland  Revenue 
Act,  1889,  s.  11  (d),  it  has  been  held  that  the  effect  of  these  sections 
is  to  hit  not  merely  voluntary  settlements,  but  dispositions  in  favour 
of  volunteers  contained  in  settlements  that  are  not  voluntary  (e). 
That  the  term  "volunteers"  in  an  ante-nuptial  settlement  made  on 
the  second  marriage  of  a  widow  include  her  children  by  a  former 
marriage  (/).  These  sections  are  superseded  by  the  Finance  Duty 
Act,  1894,  as  to  persons  dying  after  the  1st  day  of  August,  1894, 
sects.  1,  2,  24.  In  Attorney -General  v.  Ellis  (g),  two  persons  pur- 
chased stock  in  their  joint  names  out  of  money  contributed  by  them 
in  equal  proportions,  on  the  express  agreement  that  the  survivor 
should  be  entitled  to  the  whole.  On  the  death  of  one  of  them, 
account  stamp  duty  under  the  Customs  and  Inland  Revenue  Act, 
1881,  s.  38,  s.s.  2  (b),  and  the  Customs  and  Inland  Revenue  Act, 
1889,  s.  11,  s.s.  1,  was  successfully  claimed  by  the  Crown  as  upon  a 

(a)  Owen  v.  Braddell,  7  Ir.  E.  Eq.       2  Q.  B.,  p.  347. 

358.  (/)  Ibid.     Newstead  v.  Searles,    1 

(b)  Be  Walhampton  Estate,  26  C.  Atk.  265,  is  to  be  understood  as  ex- 
D.  391.  plained   by  Mackie  v.  Herbertson,   9 

(c)  A.-G.  v.  Dodd,  (1894)  2  Q.  B.  App.  Cas.  303,  and  De  Mestre  v.  West, 
150.  See  now  Finance  Act,  1894,  (1891)  A.  C.  264;  ibid.  Cf.  A.-G.  v. 
Part  1.  Bathdonnell,  W.  N.  (96),  Oct.  17,  p.  141 ; 

(d)  See  now  Finance  Act  (1894),  s.  A.-G.  v.  Chapman,  (1891)  2  Q.B.  526. 
2  (c).  (g)  (1895)  2  Q.  B.  466. 

(e)  A.-G.   v.  Jacobs    Smith,   (1895) 
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"  voluntary  transfer."  An  annuity  passing  under  a  voluntary  settle- 
ment is  "  properly "  within  these  Acts,  and  account  duty  must  be 
paid  thereon  (a).  By  the  same  Acts  and  sections,  gifts  by  a  deceased 
not  made  bond  fide  twelve  months  before  his  death  were  chargeable 
with  account  duty  (b). 

By  the  Stamp  Act  of  1891,  s.  5,  all  the  facts  and  circumstances 
affecting  the  liability  of  any  instrument  to  duty  are  required  to  be  fully 
and  truly  set  forth,  and  the  Commissioners  are  empowered  to  call  for 
evidence  to  show  that  this  direction  has  been  complied  with  (c). 

By  sect.  62  of  the  Act,  every  instrument  *  *  *  whereby  any 
property  on  any  occasion,  except  a  sale  or  mortgage,  is  transferred  to 
or  vested  in  any  person,  is  to  be  charged  with  duty  as  a  conveyance 
or  transfer  of  property.  A  conveyance  for  a  nominal  consideration, 
or  in  consideration  of  natural  love  and  affection,  is  liable  to  the  duty 
of  10s.,  whether  under  hand  or  seal  (d). 

Any  instrument  (e.g.,  every  written  document),  whether  voluntary 
or  upon  any  good  or  valuable  consideration  other  than  a  bond  fide 
pecuniary  consideration,  whereby  any  definite  and  certain  principal 
sum  of  money,  stock,  or  security,  is  settled  or  agreed  to  be  settled  in 
any  manner,  pays  an  ad  valorem  duty  of  5  per  cent,  or  fraction 
thereof  (e). 

A  declaration  of  any  use  or  trust  of  or  concerning  any  property,  by 
any  writing  not  being  a  will  or  an  instrument  chargeable  with  ad 
valorem  duty  as  a  settlement,  is  chargeable  with  a  10s.  stamp ;  if 
under  seal,  with  the  duty  of  10s.  as  a  deed  (/). 

(a)  A.-G.  v.  Wenclt,  43  W.  R.  701.  (e)  See  the    Schedule,    Stamp  Act, 

(b)  See  Chitty's  Statutes  by  Lely,  1891,  Onslow  v.  Commissioners,  (1891) 
1894,  vol.  iii.,   Death  Duties,  p.   116,       1  Q.  B.  239. 

note-  (/)  See  the  Act,  and  Alpe,  Stamp 

(c)  Alpe,  Stamp  Duties,  1894,  p.  105.       Duties,  p.  130. 

(d)  Alpe,  Stamp  Duties,  1894,  p.  128. 
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Liability  of  Purchaser  to  see  to  the  Application  of  his  Purchase 

Money. 

A  purchaser  of  personalty  from  an  executor  will  not  be  held  liable 
to  see  to  the  application  of  the  purchase-money,  except  in  cases  of 
fraud. 

It  is  a  general  rule,  that,  where  real  estate  is  devised  to  trustees, 
upon  trust  to  sell  for  payment  of  debts  generally,  the  purchaser  is  not 
bound  to  see  that  the  money  is  rightly  applied.  The  same  rule 
applies  where  real  estate  is  not  devised  to  be  sold  for  the  payment  of 
debts,  but  is  only  charged  with  such  payment. 

If  real  estate  is  devised  upon  trust  to  be  sold  for  the  payment  of 
certain  debts,  mentioning  to  whom  in  particular  those  debts  are 
owing,  the  purchaser  is  bound  to  see  that  the  money  is  applied  for  the 
payment  of  those  debts. 

The  facts  of  this  case  are  sufficiently  stated  in  the  judgment. 

Veeney,  M.R. — His  Honor,  after  some  preliminary  remarks,  pro- 
ceeded as  follows  : — 

The  case  is  this  : — Thomas  Smith,  being  possessed  of  a  real  and 
personal  estate,  was  indebted  to  several  persons  by  bond,  in  three  of 
which  bonds  Goodwin  was  bound  with  him  as  surety ;  and  he  had 
contracted  likewise  some  other  debts ;  and  being  thus  indebted,  he 
makes  his  will  to  the  following  effect.  The  will  begins  with  this 
introduction  : — "  My  will  is,  that  all  my  debts  be  paid  ;  and  I  do 
charge  all  my  lands  with  the  payment  thereof.     Item — I  give  all  my 

real  and  personal  estate  to Goodwin,  to  hold  to  him,  his  heirs, 

executors,  administrators,  and  assigns,  chargeable,  nevertheless,  with 
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the  payment  of  my  debts  and  legacies."  'Tis  indeed  true  that  these 
words  do  not  amount  to  a  devise  of  the  lands  to  be  sold  for  the  pay- 
ment of  the  debts  ;  and  they  only  import  a  charge  upon  them  for 
that  purpose.  However,  this  is  such  a  devise  as  is  within  the  mean- 
ing of  the  proviso  of  the  Statute  of  Fraudulent  Devises  (a),  and  does 
interrupt  the  descent  to  the  heir-at-law.  By  this  will  the  devisee 
was  made  executor. 

The  testator  died  in  1724.  Goodwin  paid  interest  for  the  debts  at 
51.  per  cent,  regularly  till  1730.  After  the  testator's  death,  three 
sales  of  this  estate  were  made  by  Goodwin  :  one,  of  an  estate  which 
was  entirely  freehold ;  the  other,  of  an  estate  entirely  leasehold  ;  and 
a  third,  consisting  of  freehold  and  leasehold  both. 

The  bill  in  general  is  brought  by  the  creditors  of  Smith  against 
the  purchasers,  in  order  to  have  a  payment  of  their  debts  out  of  the 
lands  of  Smith,  which  were  sold  to  them  by  Goodwin. 

With  regard  to  the  leasehold  estate,  the  case  is  so  extremely  plain, 
that  the  sale  of  that  must  stand,  and  that  the  creditors  cannot  have 
a  satisfaction  out  of  it,  that  his  Honor  said  it  would  be  monstrous  to 
call  it  in  question.  The  executors  are  the  proper  persons  that,  by 
law,  have  a  power  to  dispose  of  a  testator's  personal  estate.  'Tis 
indeed  true  that  personal  estate  may  be  clothed  with  such  a  par- 
ticular trust  (b),  that  it  is  possible  the  Court  in  some  cases  may 
require  a  purchaser  of  it  to  see  the  money  rightly  applied.  But 
unless  there  is  some  such  particular  trust  or  &  fraud  in  the  case,  it 
is  impossible  to  say  but  the  sale  of  a  personal  estate,  when  made  by 
an  executor,  must  stand ;  and  that  after  the  sale  is  made,  the  credi- 
tors cannot  break  in  upon  it. 

His  Honor  said,  he  would  now  consider  the  other  sales  that  have 
been  made,  and  would  examine  those,  first  upon  the  general  rules  of 
the  Court,  and  in  the  next  place  upon  the  particular  circumstances 
which  this  case  is  attended  with. 

With  regard  to  the  first  of  these  matters,  the  general  rule  is,  that 
if  a  trust  directs  that  land  shoidd  be  sold  for  the  payment  of  debts 
generally,  the  purchaser  is  not  bound  to  see  that  the  money  be 
rightly  applied.     On  the  other  hand,  if  the  trust  directs  that  lands 

(a)  3  W.  &  M.  c.  14,  repealed  by  11  (b)  See  Bonney  v.  Ridgard,  1  Cox, 

Geo.  4  &  1  Will.  4,  c.  47.  145. 
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should  be  sold  for  the  payment  of  certain  debts,  mentioning,  in 
particular,  to  whom  those  debts  were  owing,  the  purchaser  is  bound 
to  see  that  the  money  be  applied  for  the  payment  of  those  debts. 

The  present  case,  indeed,  does  not  fall  within  either  of  these  rules, 
because  here  lands  are  not  given  to  be  sold  for  the  payment  of  debts, 
but  are  only  charged  with  such  payment.  However,  the  question  is, 
whether  that  circumstance  makes  any  difference.  And  his  Honor 
was  of  opinion  that  it  did  not.  And  if  such  a  distinction  was  to  be 
made,  the  consequence  would  be,  that  whenever  lands  are  charged 
with  the  payment  of  debts  generally,  they  could  never  be  discharged 
of  that  trust  without  a  suit  in  this  Court,  which  would  be  extremely 
inconvenient.  No  instances  have  been  produced  to  shoiv  that  in 
any  other  respect  the  charging  lands  with  the  payment  of  debts 
differs  from  the  directing  them  to  be  sold  for  such  a  purpose ;  and 
therefore  there  is  no  reason  that  there  should  be  a  difference  estab- 
lished in  this  respect.  The  only  objection  that  seemed  to  be  of 
weight  with  regard  to  this  matter  is,  that  where  lands  are  appointed 
to  be  sold  for  the  payment  of  debts  generally,  the  trusts  may  be  said 
to  be  performed  as  soon  as  those  lands  are  sold  ;  but  where  they  are 
only  charged  with  the  payment  of  debts,  it  may  be  said  that  the  trust 
is  not  performed  till  those  debts  are  discharged.  And  so  far,  indeed, 
is  true,  that  where  lands  are  charged  with  the  payment  of  annuities 
those  lands  will  be  charged  in  the  hands  of  the  purchaser  (a),  because 
it  was  the  very  purpose  of  making  the  lands  a  fund  for  that  payment, 
that  it  should  be  a  constant  and  subsisting  fund  ;  but  where  lands 
are  not  burdened  with  such  a  subsisting  charge,  the  purchaser  ought 
not  to  be  bound  to  look  to  the  application  of  the  money ;  and  that 
seems  to  be  the  true  distinction. 

Having  thus  considered  the  case  under  the  general  rule,  his 
Honor  said  he  would  now  consider  it  under  the  particular  circum- 
stances that  attend  it;  and  the  particular  circumstances  are  such  as 
are  far  from  strengthening  the  plaintiff's  case,  but  rather  the  con- 
trary. 

One  of  those  circumstances  is  the  length  of  time  the  plaintiffs  have 
lain  by,  without  at  all  insisting  on  any  charge  upon  these  estates. 
Goodwin  was  a  solvent  man  till  his  bankruptcy,  in  1732.     Here  have 

(a)  Not,  it  seems,  if  there  is  also  a  charge  of  debts.  See  Page  v.  Adam,  4  B. 
269;  Dart  (1888),  p.  691. 
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been  three  purchases  of  these  estates,  made  at  different  times — the 
one  in  1727,  the  other  two  in  1725  and  1724.  The  first  of  them  was 
made  by  Hunt,  the  second  by  Wright,  and  the  third  by  Merryman. 
During  all  these  transactions  the  plaintiffs  do  not  mention  one  word 
of  their  charge  upon  this  estate  ;  but,  on  the  contrary,  regularly 
received  their  interest  of  Goodwin  till  the  year  1730.  It  is  indeed 
true,  that  there  is  no  express  proof  that  the  plaintiffs  knew  of  these 
purchases,  but  there  is  reason  to  imagine  that  they  did.  The  pur- 
chases were  made  in  the  neighbourhood  by  outcry ;  some  of  the 
creditors  lived  in  the  same  town  that  Goodwin  did  ;  and  all  of  them 
lived  within  three  or  four  miles  of  him  ;  and  Elliot,  one  of  the 
creditors,  was  a  subscribing  witness  to  one  of  the  purchase  deeds. 
The  want  of  notice,  too,  on  the  part  of  the  purchasers,  is  a  con- 
siderable circumstance  in  their  favour.  It  is  indeed  true,  that  they 
had  notice  that  there  were  debts  chargeable  upon  this  estate ;  but  it 
does  not  appear  they  knew  to  whom  those  debts  were  owing.  An- 
other circumstance  is,  that  Goodwin  was  a  co-obligor  in  three  of 
these  bonds,  and  to  another  of  the  obligees  he  afterwards  gave  his 
bond  alone,  which  may  well  be  considered  as  a  satisfaction  for  that 
bond.  By  this  it  appears  that  the  creditors  greatly  relied  upon 
Goodwin  for  their  pay-master ;  and  there  is  not  much  reason  there- 
fore that  they  should  now  be  allowed  to  resort  to  the  testator's 
estate. 

Upon  the  whole,  his  Honor's  opinion  was  that  the  plaintiffs'  bills 
must  be  dismissed ;  and  even  with  costs,  as  against  Wright,  there 
being  no  manner  of  pretence  for  the  plaintiffs  to  come  upon  that 
estate,  it  being  all  leasehold  and  sold  to  Wright  by  the  executor,  who 
by  law  is  the  proper  person  entrusted  to  dispose  of  the  testator's 
personal  estate.  However,  with  regard  to  the  rest  of  the  defendants 
his  Honor  said  he  would  only  dismiss  the  bill  generally  without  costs 
and  so  he  was  pleased  to  decree  accordingly. 
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NOTES. 

1.  Legislation  as  to  trustee's  receipts. 

2.  The  law  independently  of  statutory  enactment,  p.  902. 

3.  As  to  the  continuance  of  the  power  or  trust  for  sale,  p.  905. 

4.  As  to  the  persons  who  can  sell  and  convey  under  charges  of  debts,  &c, 

p.  912. 

5.  Effect  of  Settled  Land  Act  on  implied  powers  of  executors,  p.  919. 

6.  How  far  real  estate  in  the  hands  of  an  alienee  of  the  devisee  or  heir  at  law 

is  liable  for  debts,  p.  920. 

7.  Liability  of  purchasers  of  personal  estate  from  executors  or  administrators 

to  see  to  application  of  the  purchase-money,  p.  921. 

1.  Legislation  as  to  Trustee's  Receipts. 

Elliot  v.  Merryman  is  a  leading  case  (] )  as  to  the  liability  of  a  pur- 
chaser to  see  to  the  application  of  his  purchase-money  (a)  ;  (2)  on  the 
question  whether  a  charge  of  debts  gives  a  power  of  sale. 

The  following  enactments  have,  however,  materially  altered  the 
former  law  upon  the  first  point. 

By  Lord  St.  Leonards'  Act  (b),  which  came  into  operation  on  the 
13th  August,  1859,  it  is  enacted  : 

Sect.  23.  "  The  bond  fide  payment  to  and  the  receipt  of  any 
person  to  whom  any  'purchase  or  mortgage  money  shall  be  payable 
upon  any  express  or  implied  trust,  shall  effectually  discharge  the 
person  paying  the  same  from  seeing  to  the  application,  or  being 
answerable  for  the  misapplication  thereof,  unless  the  contrary  shall  be 
expressly  declared  by  the  instrument  creating  the  trust  or  security." 

It  is  generally  considered  that  this  section  is  not  retrospective  (c). 

Lord  Cran worth's  Act  {d),  passed  the  28th  August,  1860,  enacted  : 

Sect.  29.  "The  receipts  in  writing  of  any  trustees  or  trustee,  for 
any  money  payable  to  them  or  him,  by  reason  or  in  the  exercise  of 
any  trusts  or  powers  reposed  or  vested  in  them  or  him,  shall  be  suffi- 
cient discharges  for  the  money  therein  expressed  to  be  received,  and 
shall  effectually  exonerate  the  persons  paying  such  money  from  seeing 

(a)  See  Bonney  v.  Ridgard,  1  Cox,  (6)  22  &  23  Vict.  c.  35,  s.  23. 

147;    M'Leod   v.   Drummond,    17   V.  (c)  Shelf ord  (1893),  p.  390;  Godefroi 

162,  9  R.  R.  296;  Shaw  v.  Borrer,   1  (1891),  p.  385;  Lewin,  ed.  8,  p.  452, 

Keen,  547  ;  Colyer  v.  Finch,  5  H.  L.  ed.  9,  p.  502  ;  Wolstenholme  (1891),  p. 

Cas.  923;  where  the  rules  laid  down  93,  (1895)  216. 

in   this  case  were  approved   of     and  (d)  23  &  24  Vict.  c.  145,  s.  29. 
adopted. 
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to  the  application  thereof,  or  from  being  answerable  for  any  loss  or 
misapplication  thereof." 

The  Act  was  not  retrospective  (sect.  34),  and  might  be  excluded 
by  "  express  "  declaration  or  probably  by  implication  (sect.  32). 

This  section  is  repealed  by  the  71st  section  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  (a),  which  came  into  operation  from 
and  after  the  31st  of  December,  1881.  So  that  this  section  only 
applies  to  receipts  from  trustees  between  the  28th  of  August,  1860, 
and  the  31st  of  December,  1881. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (b),  s.  36,  it 
was  enacted  that  "  the  receipt  in  writing  of  any  trustees  or  trustee 
for  any  money,  securities,  or  other  personal  property  or  effects  pay- 
able, transferable,  or  deliverable  to  them  or  him  under  any  trust  or 
power  shall  be  a  sufficient  discharge  for  the  same,"  &c.,  &c.  (c).  And 
the  section  applied  to  all  trusts  created  before  or  after  the  commence- 
ment of  the  Act  fsub-s.  2).  But  it  only  applied  to  receipts  given 
under  such  trusts  after  1881  (d).  In  every  case  payment  or  transfer 
to  duly  appointed  trustees  operates  as  a  good  discharge  whatever  might 
be  the  position  of  the  beneficial  ownership  (e).  There  was  no  provision 
that  its  application  might  be  excluded  by  express  direction,  and  while 
the  other  Acts  only  in  terms  applied  to  money,  this  extended  to  all  per- 
sonal estate.  The  section  was  repealed  by  the  Trustee  Act,  1893,  infra. 

By  the  Settled  Land  Act,  1882  (/),  coming  into  operation,  except 
as  therein  otherwise  expressed,  from  and  after  the  31st  of  December, 
1882,  it  is  enacted  : 

Sect.  40.  "  The  receipt  in  writing  of  the  trustees  of  a  settlement  {g), 
or  where  one  trustee  is  empowered  to  act,  of  one  trustee  or  of  the 
personal  representatives  or  representative  of  the  last  surviving  or 
continuing  trustee,  for  any  money  or  securities  paid  or  transferred  to 
the  trustees,  trustee,  representatives,  or  representative,  as  the  case 
may  be,  effectually  discharges  the  payer  or  transferor  therefrom,  and 
from  being  bound  to  see  to  the  application  or  being  answerable  for 
any  loss  or  misapplication  thereof,  and  in  case  of  a  mortgagee  or  other 
person  advancing  money,  from  being  concerned  to  see  that  any  money 
advanced  by  him  is  wanted  for  any  purpose  of  this  Act,  or  that  no 
more  than  is  wanted  is  raised"  (h). 

(a)  44  &  45  Vict.  c.  41.  (e)  lb. 

(6)  44  &  45  Vict.  c.  41,  s.  36.  (/)  45  &  46  Vict.  c.  38. 

(c)  See  Shelford  (1893),  p.  604.  {<,)  See  definition,  s.  2  (1). 

(d)  Wolstenholme,  Con.  Act  (1891),  \h)  See    Wolstenholme    (1891),     p. 
p.  94.  289.    Semble,  the  power  to  give  receipts 
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Sect.  39  prohibits  payment  to  one  trustee  unless  there  is  express 
authority. 

The  Trustee  Act,  1893  (a),  repealed  sect.  36  of  the  Conveyancing, 
&c.  Act,  1881,  but  virtually  re-enacted  it,  thus  : — 

Sect.  20  (1).  "  The  receipt  in  writing  of  any  trustee  for  any 
money,  securities,  or  other  personal  property  or  effects,  payable, 
transferable,  or  deliverable  to  him  under  any  trust  or  power,  shall  be 
sufficient  discharge  for  the  same,  and  shall  effectually  exonerate  the 
person  paying,  transferring,  or  delivering  the  same,  from  seeing  to 
the  application  or  being  answerable  for  any  loss  or  misapplication 
thereof." 

Sect.  20  (2).  "  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act." 

The  expression  "trust "  does  not  include  the  duties  incident  to  an 
estate  conveyed  by  way  of  mortgage ;  but  with  this  exception,  the 
expressions  "  trust  "  and  "  trustee  "  include  implied  and  constructive 
trusts,  and  cases  where  the  trustee  has  a  beneficial  interest  in  the 
trust  property,  and  the  duties  incident  to  the  office  of  personal  repre- 
sentative of  a  deceased  person  (b). 

2.  The  Law  independently  of  Statutory  Enactment. 

The  rules  in  the  principal  case  relating  to  receipts  by  trustees  and 
hereafter  referred  to,  are  only  important  wherever  none  of  the  statu- 
tory provisions  apply,  for  instance  : 

Assuming  Lord  St.  Leonards'  Act  not  to  apply  to  instruments 
dated  or  taking  effect  before  the  13th  August,  1859,  such  rules  are 
material  in  examining  titles  where  money  has  been  paid  prior 
to  the  1st  January,  1882,  and  the  right  to  receive  it  has  arisen 
under  a  trust  created  by  an  instrument  dated  before  the  13th 
August,  1859. 

It  seems  that  if  the  money  was  paid  to  a  trustee  in  pursuance  of 
his  trust  since  the  1st  January,  1882,  when  the  Conveyancing  Act  of 
1881  came  into  force,  his  receipt  would  be  a  good  discharge  although 

extends  to   trustees  appointed  under  authorize  the  appointment  of  a  trustee 

s.  38  ;  Cookes  v.  C,  34  C.  D.  498.    And  to  perform  the  duties  which  belong  to 

trustees  under  the  Acts  can  give  a  good  the  office  of  an  executor,  see  Trustee 

receipt  for  purchase  money  of  land  Act,  s.  28  (3),  but  when  the  estate  is 

sold   in   a   partition  action  ;    Pyne  v.  cleared  by  payment  of  debts,  &c,  the 

Phillips,  W.  N.  (1895),  8.  Court  will  appoint  trustees,  Eaton  v. 

(a)  56  &  57  Vict.  c.  53.  Daines,  W.  N.  (1894)  32. 

\b)  S.  50.     The  Trustee  Acts  do  not 
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his  trust  or  power  might  have  been  created  under  an  instrument 
dated  not  only  before  1881,  but  before  1859. 

The  power  of  the  vendor  to  give  a  good  discharge  is  a  question  of 
title,  not  of  conveyance  (a). 

Where  a  power  of  giving  receipts  was  in  express  terms  conferred 
upon  trustees,  the  purchaser,  provided  the  terms  of  the  power  were 
followed,  was  not,  in  cases  free  from  fraud  and  collusion,  bound 
to  see  to  the  application  of  the  purchase-money  (b). 

Where,  however,  no  such  power  was  in  express  terms  given,  it  was 

held,  under  the  old  law,  that  it  could  not  be  implied  in  the  following 

cases : — 

If  a  trust  directed  lands  to  be  sold  for  payment  of  certain  debts, 

mentioning    in    particular    to    whom    those    debts    are   owing  (c). 

Where  there  was  a  trust  for  payment  of  legacies  or  annuities  (d).    If 

property  were  vested  in  trustees  upon   trust  to  sell  and  divide  the 

proceeds  amongst  certain  adult  cestuis  que  trustent  (e).     So  if  an 

estate  were  charged  with  a  sum  of  money  payable  to  an  infant  on  his 

attaining  his  majority,  the  purchaser  would  be  bound  to  see  the  money 

duly  paid  (/).     Where  a  testator  gave  a  person  like  powers  of  sale 

and  exchange  as  were   contained  in   the  will  of  another  person,   in 

which  there  were  also  powers  to  give  receipts,  the  Court  held  that 

such  person  had  not  by  implication  a  power  to  give  receipts  (g). 

Where,  however,  trustees  were  directed  to  sell  at  a  time  when  the 
persons  amongst  whom  they  were  to  distribute  the  proceeds  of  the 
sale  were  either  not  ascertainable  or  not  of  age,  it  was  implied 
that  the  settlor  or  testator  intended  to  confer  upon  the  trustees  a 
power  of  giving  receipts,  inasmuch  as  the  money  could  not  be 
paid  at  the  time  of  the  sale  to  any  persons  but  the  trustees :  see 
Balfour  v.  Wetland  (h). 

So,  where  money  to  arise  from  a  sale  was  not  merely  to  be  paid  to 

(a)  Forbes  v.  Peacock,  12  Si.  521.  (e)  Weatherby  v.  St.  Giorgio,  2  Ha. 

(Z>)  PeU  v.  De  Winton,  2  De  G.  &  J.  624. 

13,  (/)  Dickenson  v.  D.,  3  Bro.  Ch.  19 ; 

(c)  See    the     principal     case,     and  see  Dart  (188S),  vol.  ii.,  p.  691. 

Doran  v.   Wiltshire,    3    Swans.    701  ;  {g)  Cox  v.  C,  1  Kay  &  J.  251. 

Smith    v.    Guyon,    1    Bro.    Ch.    186;  (A)  16  V.  151,  156.     See  also  Dart 

Bogers     v.     Skillicorne,    Amb.    189;  (1888),  p.    676;    Groom  v.   Booth,    1 

Binks  v.  Rokeby,  2  Madd.  238  ;  Lewin  Drew.  548.    See  also  Sowarsby  v.  Lacy, 

(1891),    p.    505;    Shelford    (1893),    p.  4  Madd.  142  ;  Lavender  v.  Stanton,  6 

391  ;  Godefroi,  ed.  1891,  p.  387.  Madd.  46;  Breedon  v.  B.,  1  Russ.  & 

(cZ)  Johnson  v.  Kennett,  3  My.  &  K.  My.  413  ;  Keon  v.  Magawly,  1  Dr.  & 

630  ;  Horn  v.  H.,  2  S.  &  S.  448.  W.  401. 
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certain  persons,  but  was  to  be  applied  by  the  trustees  upon  trusts 
requiring  care  and  discretion,  the  presumption  arose  that  the  settlor 
intended  to  confide  the  execution  of  the  trust  to  the  trustees  solely, 
and  the  purchaser  was  not  bound  to  see  to  the  application  of  the 
purchase-money,  Doran  v.  Wiltshire  (a)  ;  and  the  same  principle 
applied  to  a  trust  to  raise  a  sum  of  money,  with  authority  to  invest 
and  vary  investments  (b). 

If  there  were  no  collusion,  or  fraud,  or  no  action  for  administration 
pending  (c),  a  purchaser  was  not  bound  to  see  that  the  purchase- 
money  was  rightly  applied,  "  if  a  trust  directed  the  land  to  be  sold  for 
the  payment  of  debts  generally,"  as  laid  down  in  the  principal  case  ; 
and  it  was,  for  the  first  time,  there  decided,  that  it  made  no  differ- 
ence whether  lands  were  given  to  be  sold  for  the  jiayment  of  debts  or 
were  only  charged  with  such  payment  (d).  So,  also,  if  the  trust  were  for 
the  payment  of  a  particular  debt,  and  of  the  testators  other 
debts  (e)  ;  or  where  there  was  a  trust  or  charge  for  the  general  pay- 
ment of  debts,  as  well  as  for  the  payment  of  legacies,  for  the  pur- 
chaser could  not  be  expected  to  see  to  the  discharge  of  legacies,  which 
could  not  be  paid  till  after  the  debts  (/)  ;  or  where  there  was  a  devise  or 
charge  for  the  general  payment  of  debts  and  annuities  (g).  But 
where  an  annuity  was  charged  on  land,  and  there  %vas  no  devise  for  the 
payment  of  debts,  and  no  general  charge  of  debts,  secus,  for  it  was 
deemed  that  the  land  was  intended  to  be  a  constant  and  subsist- 
ing security  for  the  payment  of  the  annuity  (h)  ;  and  where  there  was 

(a)  3  Swans.  699;  and  see  Mr.  W.  11,  22  ;  Ford  v.  Ryan,  4  Ir.  Ch.  E. 
Booth's  opinion,  cited  Lewin  (1891),  342;  Lewin  (1891),  p.  505;  Shelford 
p.  504;  Balfour  v.  Welland,  16  V.  151;  (1893),  p.  391 ;  Dart  (1888),  vol.  ii.,  p. 
Tait  v.  Lathbury,  35  B.  112  ;  Ford  v.  673. 

Ryan,   4   Ir.    Ch.    R.    342 ;    Wood  v.  (e)  Robinson  v.  Lowater,  5   De  Gr. 

Harman,  5  Madd.  368.  M.  &  G.  272. 

(b)  Locke  v.  Lomas,  5  De  G.  &  Sin.  (/)  See  Jebb  v.  Abbott  and  Benyon 
326,  329.  See  Pell  v.  De  Winton,  2  v.  Collins,  cited  by  Mr.  Butler  in  his 
De  G.  &  J.  13.  note   on   Co.  Litt.,  290  b;  Rogers  v. 

(c)  Lewin  (1891),  p.  506.  Skillicorne,    Amb.    188;    Walker    v. 

(d)  Williamson  v.  Curtis,  3  Bro.  Ch.  Flamstead,  2  Ld.  Ken.  2nd  part,  57  ; 
96;  Smith  v.  Guyon,  I  Bro.  Ch.  186;  Dowling  v.  Hudson,  17  B.  248;  Lewin 
Balfour  v.   Welland,    supra;  Shaw  v.  (1891),  p.  505. 

Borrer,  1  Keen,  559 ;  Barker  v.  Devon,  (</)  Page  v.  Adam,  4  B.  269. 

3  Mer.   310;  Robinson  v.  Lowater,  5  (A)  lb.,  and  see  Johnson  v.  Kennett, 

De   G.    M.    &    G.    272;    Dowling    v.  3  My,  &  K.  624;  Eland   v.  E.,  1  B. 

Hudson,  17  B.  248;  Stony  v.  Walsh,  235  ;  S.  C,  4  My.  &  C.  420. 

18  B.  559  ;  Glynn  v.   Locke,  3  Dr.  & 
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a  trust  or  charge  for  payments  of  debts  generally  and  legacies,  a  pur- 
chaser, even  after  the  debts  had  been  paid,  and  he  was  aware  of  their 
having  been  paid,  was  held  not  liable  to  see  to  the  application  of  the 
purchase-money  in  payment  of  the  legacies,  for  the  rule  applied  to 
the  state  of  things  at  the  death  of  the  testator,  and  was  not  affected  by 
subsequent  circumstances  (a). 

3.  As  to  the  continuance  of  the  Power  or  Trust  for  Sale. 

The  receipt  of  a  trustee  is  only  a  good  discharge  to  a  purchaser  if 
it  be  given  in  respect  of  a  power  or  trust  for  sale  which  is  existing. 

If  a  trust  or  power  of  sale  has  determined,  trustees  attempting  to 
exercise  it  would  be  committing  a  breach  of  trust,  and  moneys 
payable  to  them  in  respect  of  it  by  a  person  who  had  notice  would 
not  be  a  payment  in  accordance  with  their  trust  or  covered  by  the 
statutes. 

An  express  power  or  even  a  trust  for  sale  may  be  determined  by 
the  trusts  being  satisfied  not  only  in  cases  where  it  was  expressed 
that  it  was  to  be  exercised  only  during  the  continuance  of  such 
trusts  (b),  but  also  if  there  is  no  such  restriction.  For  cases  where 
powers  of  sale  without  limit  as  to  time  of  exercise,  had  been  deter- 
mined by  the  beneficial  interests  having  become  absolute  see 
note  (c). 

In  some  cases,  notwithstanding  that  the  interests  have  become 
absolute,  the  power  has  been  held  to  continue  for  the  purpose 
of  division  or  the  manifest  intention  of  the  testator  (d),  or 
where  there  are  several  beneficiaries,  and  the  trusts  are  subsisting 
as  to  some  though  others  have  attained  vested  interests  (e)  ;  and 
where  there  is  not  a  mere  power,  but  a  trust  for  sale,  it  continues, 

(a)  Johnson     v.     Kennett,     supra;  Ralegh,   24   C.  D.   238;    and  as  to  a 

Eland  v.  E.,  4  My.  &  C.  429  ;  Page  v.  power  in  a  settlement  where  the  fee  is 

Adam,   4   B.   269;  Dart   (1S88),    675,  vested,  see  Waring  v.  Coventry,  1  My. 

676-  &  K.  249,  252 ;  Jefferson  v.  Tyrer,  9 

(6)  Wood  v.  White,  2  Keen,  664;  4  Jur.  1083. 
My.  &  C.  460.  (,/)  Re   Cooke's   Contract,   4   C.    D. 

(c)  Lautsbery     v.     Collier,     2     K.  454  ;  Peters  v.  Lewes  Ry.  Co.,  16  C.  D. 

&   J.    709;    see    per  Fry,    J.,    in  Be  733;  S.  C,  18  C.  D.  429;  Be  Sudeley, 

Cotton's  Trustees,  19  C.  D.624;  Don-  (1894)  1  Ch.  334;    Be  Cotton's  Trus- 

caster  v.  D.,  3  K.  &  J.  26;  Wolley  v.  tees,     19    C.    D.    624;     &  Dyson   n 

Jenkins,  23  B.  53,  63  ;  3  Jur.  (N.  S.)  Fowke,  (1896)  2  Ch.  720. 
321 ;  but  see  as  to  this  case,  Walrond  (<■)  Taite  v.   Swinstead,  26  B.  528 ; 

v.  Eosslyn,  11  C.  D.  640,  and  Vine  v.  Trower  v.  Knightley,  6  Madd.  134. 
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though  all  the  interests  are  vested  if  there  is  more  than  one 
beneficiary  and  no  agreement  by  all  to  take  the  property  unsold  (a) ; 
and  see  as  to  the  distinction  between  a  trust  for  sale  to  be  exercised 
at  discretion  and  a  mere  power,  cases  in  note  (a). 

So  there  are  cases  where  the  original  trustee  was  dead  and  the 
power  or  trust  for  sale  did  not  pass  to  the  assign,  or  the  survivor,  or 
the  heir  :  see  cases  cited  note  (b),  and  infra. 

For  cases  in  which  a  trust  for  sale  was  held  void  for  perpetuity,  see 
cases  cited  note  (c).  As  to  giving  a  receipt  for  a  reversionary  interest 
before  the  interest  settled  arises,  although  the  settlement  does  not 
provide  for  transfer  or  payment  by  anticipation :  see  Anson  v. 
Potter  (d). 

In  Forbes  v.  Peacock  (e)  the  testator  charged  his  real  estate  with 
the  payment  of  his  debts,  and  directed  it  to  be  sold  (but  without 
saying  by  whom)  upon  the  death  of  his  wife,  who  was  tenant  for  life, 
if  not  sooner  disposed  of,  and  the  proceeds,  with  the  residue  of  his 
personal  estate,  to  be  divided  among  certain  of  his  relations.  Soon 
after  the  death  of  the  widow  (twenty-five  years  having  elapsed  since 
the  testator's  death),  the  executor  contracted  to  sell  to  the  defen- 
dant, and  refused  to  answer  an  inquiry  whether  there  were  any  debts 
unsatisfied.  Lord  Lyndhurst,  reversing  Shadwell,  V.-C,  held  that 
the  executor  could  make  a  title.  He  said  :  "  Assuming  that  the  facts 
relied  upon  in  this  case  amount  to  notice  that  the  debts  had  been 
paid,  yet,  as  the  executor  had  authority  to  sell,  not  only  for  the 
]3a}rment  of  debts,  but  also  for  the  purpose  of  distribution  among 
the  residuary  legatees,  this  would  not  afford  any  inference  that  the 
executor  was  committing  a  breach  of  trust  in  selling  the  estate,  or 
that  he  was  not  performing  what  his  duty  required."  The  observa- 
tions of  Lord  Lyndhurst  in  Forbes  v.  Peacock  and  Johnson  v.  Ken- 

(«)  Biggs  v.  Peacock,  20  C.  D.  201 ;  Macdonalcl  v.  Walker,  14  B.  556;  Hall 

on  app.  22  C.  D.  287  ;  Be  Tweedie  &  v.   May,    3   K.  &  J.  5S5 ;  Be  Morton 

Miles  Contract,  27  0.  D.  317  ;  Minors  v.  Hallett,  15  C.  D.  143 ;  Be  Cunning- 

v.  Battison,  1  A.  C.  428  ;  Dart,  V.  &  P.  hain  v.  Frayling,  (1891)  2  Ch.  567. 
ed.  18S8,  pp.  67,  673  and  1272.  (c)  Be  Daveron,  (1893)  3  Ch.  421  ; 

(h)  Cooke  v.  Crawford,  13  Sim.  98;  Goodier  v.  Edmonds,  (1893)  3  Ch.  455; 

Osborne  v.  Eowlett,  13  C.  D.  774  ;  Be  Be  Wood,  (1894)  2  Ch.  310;  (1894)  3 

Ingleby,   13  L.    R.    Ir.    326;    Robson  Ch.  384. 
v.  Flight,  4  De  J.  &  S.  60S  ;  Mortimer  (d)  13  C.  D.  141. 

v.   Ireland,    11  Jur.    721;  6  Ha.  196;  (<?)  1  Ph.  717. 

Tilley    v.    Wolstenholnie,    7    B.   425; 
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nett  implied  that  if  at  the  death  of  the  testator  there  had  been  no 
debts,  the  power  would  not  have  arisen.  In  Stroughill  v.  Anstey  (ct), 
Lord  St.  Leonards  disapproved  of  this,  and  laid  down  the  general 
rule  as  to  a  charge  of  debts  and  legacies  thus  : — 

"When  a  testator  by  his  will  charges  his  estate  with  debts  and 
legacies,  he  shows  that  he  means  to  entrust  his  trustees  with  the 
power  of  receiving  the  money,  anticipating  that  there  will  be  debts, 
and  thus  providing  for  the  payment  of  them.  It  is  by  implication 
a  declaration  by  the  testator  that  he  intends  to  entrust  the  trustees 
with  the  receipt  and  application  of  the  money,  and  not  to  throw  any 
obligation  at  all  upon  the  purchaser  or  mortgagee.  That  intention 
does  not  cease  because  there  are  no  debts.  *  *  *  In  that  way  all 
the  cases  are  reconcilable,  and  all  stand  upon  one  footing,  viz.,  that  if 
a  trust  be  created  for  the  payment  of  debts  and  legacies  the  purchaser 
or  mortgagee  shall  in  no  case  be  bound  to  see  to  the  application  of 
the  money  raised  "  (6). 

Lord  St.  Leonards,  however,  added  this  important  qualification : 
"I  will  only  add,  in  regard  to  the  general  question  of  distance  of 
time,  that  people  who  deal  with  trustees  raising  money  at  a  consider- 
able distance  of  time,  and  without  an  apparent  reason  for  so  doing, 
must  be  considered  as  under  some  obligation  to  inquire  and  to  look 
fairly  at  what  they  are  about." 

The  liability  to  debts  imposed  by  statute  upon  real  estates  of 
deceased  persons  has  not  the  same  operation  as  a  charge  of  debts  by 
such  persons,  and  a  purchaser  was  bound  to  see  to  the  application  of 
the  purchase-money  in  payment  of  legacies  charged  on  such  estates 
unaccompanied  by  a  general  charge  of  debts  (c) ;  and  the  principle  of 
this  decision  applies  to  the  Act  3  &  4  Will.  4,  c.  104  (d),  which  makes 
the  real  estates  of  all  persons  who  die  after  the  29th  of  August,  1833, 
liable  to  simple  contract  debts  (e). 

Where  a  testator  charges  his  land  with  the  payment  of  his  debts 
and  devises  it  to  trustees,  not  being  executors,  upon  trust  for  others, 
it  is  a  question  whether  the  executor  alone  can  sell,  and  convey 
the  legal  estate  (/) ;  it  is,  however,  clear  that  (subject  to  the  question  as 

(a)  13  C.  D.  141.  (d)  Shelford  (1893),  p.  377. 

(b)  And  see  Carl'yon  v.  Truscott,  20  (e)  Shaw  v.  Borrer,  1  Keen,  566, 
Eq.  34S.  577 ;  Ball  v.  Harris,  4  My.  &  C.  268  : 

(c)  Horn    v.   H.,    2    S.    &   S.   448;  Jones  v.  Noyes,  4  Jur.  (N.  S.)  1033. 
Shelford  (1893),  p.  391.  (/)  See  infra,  p.  912. 
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to  the  application  of  the  Settled  Land  Act,  1882,  s.  56)  (a)  the  devisee 
in  trust  and  the  executor  between  them,  or  a  person  in  which  those 
two  characters  are  combined,  may  sell  and  make  a  good  title  to  the 
estate.  In  Shaw  v.  Borrer  (b),  a  testator,  after  commencing  his  will 
with  words  amounting  to  a  charge  of  his  real  estate  with  payment 
of  his  debts,  devised  an  advowson  to  trustees,  upon  trust  to  present  his 
youngest  son  to  the  living  when  vacant,  and  subject  thereto,  in  trust 
to  sell  and  apply  the  produce  of  the  sale  for  the  special  purposes 
therein  mentioned  ;  and  he  devised  his  residuary  real  estate,  upon 
certain  trusts,  to  other  trustees  and  appointed  three  executors  (who 
proved  his  will),  one  of  whom  was  his  youngest  son,  and  another,  one 
of  the  trustees  of  the  advowson.  The  personal  estate  being  insuffi- 
cient for  the  payment  of  debts,  the  trustees  of  the  advowson,  one  of 
whom  was  an  executor,  at  the  instance  of  the  other  executors, 
contracted  to  sell  the  advowson,  before  any  vacancy  had  occurred  in 
the  living.  In  a  suit  for  specific  performance  by  the  plaintiffs,  the 
trustees  of  the  advowson,  and  the  executors,  against  the  purchaser, 
Langdale,  M.R.,  held,  that,  the  charge  being  in  effect  a  devise  of  the 
real  estate  in  trust  for  the  payment  of  debts,  a  good  title  could  be 
made  by  the  plaintiffs,  and  that  the  purchaser  was  not  bound  either 
to  inquire  whether  other  sufficient  property  ought  first  to  be  applied 
in  payment  of  debts,  or  to  see  to  the  application  of  the  purchase- 
money. 

Such  charge  of  debts  will  also  authorise  a  mortgage  by  an  executor 
who  is  also  trustee  of  the  estates  upon  which  they  are  charged  (c). 

And  where  a  direction  to  executors  to  pay  debts  is  followed  by  a 
devise  of  real  estate  to  the  executors,  either  as  such  or  in  their  own 
names,  and  they  take  the  legal  estate,  and  whether  they  take  the 
beneficial  interest  for  themselves  or  in  trust  for  others,  the  estate  is 
charged  with  the  debts,  and  they  have  a  power  to  sell  for  payment 
thereof,  and  to  convey  the  legal  estate,  and  ordinarily  a  purchaser  is 
not  bound  to  inquire  as  to  whether  the  debts  or  legacies  have  been 
paid(cZ).  And  where  a  testatrix,  a  married  woman,  entitled  to  the 
income  of  certain  estate  for  life,  for  her  separate  use  without  power  of 

(a)  Lewin  (1891),  p.  520,  infra,  p.  919.  also   Dolton   v.    Hewen,    6   Madd.  9; 

(b)  1  Keen,  556.  Johnson   v.    Kennett ;    Eland   v.   E.  ; 

(c)  Ball  v.  Harris,  4  My.  &  C.  264 ;  Page   v.    Adam ;    Forbes   v.   Peacock, 
Gosling  v.  Carter,  1  Coll.  Ch.  B.  549  ;  supra ;  Sabin  v.  Heape,  27  B.  583. 
Corser  v.  Cartwright,  L.  E.  7  H.  L.  (d)  i2e  Tanqueray-Willaume,  &c,  20 
731 ;  West  of  England  Bank  v.  Murch,  C.  D.  465,  479,  infra,  p.  910  ;  Marshall 
23  C.  D.  138  ;  Lewin  (1891),  510.    See  v.  CringeU,  21  C.  D.  790. 
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anticipation,  but  with  a  general  power  of  appointment,  made  her  will 
in  1879,  directed  her  execu trices  to  pay  her  debts  and  appointed  to 
them  for  life  with  remainder  over  and  died  in  1880,  the  debts  were 
held  charged  (a).  But  the  question  is  always  one  of  intention,  to  be 
collected  from  the  whole  will  (b).  And  a  purchaser  is  not  bound 
to  ascertain  how  much  land  it  is  necessary  to  sell  for  payment  of 
debts  (c). 

Where  a  testator  devises  an  estate  to  trustees,  and  directs  a  sale 
in  case  the  personal  assets  are  insufficient,  or  where  in  such  an 
event  the  debts  are  charged  on  the  estate,  the  question  which 
arises  is,  whether  the  sale  is  a  proper  sale,  rather  than,  whether,  the 
sale  being  admittedly  proper,  there  is  a  power  to  give  a  good 
discharge  for  the  purchase-money  (d). 

The  rule,  that  a  purchaser  is  not  bound,  where  the  debts  are 
charged  generally,  to  see  to  the  application  of  the  purchase-money,  is 
subject  to  this  obvious  exception,  that,  if  a  purchaser  or  mortgagee 
is  a  party  to  a  breach  of  trust,  it  can  afford  him  no  protection. 
Where,  for  instance,  a  devisee  has  a  right  to  sell,  but  he  sells  to  pay 
his  own  debt,  and  the  party  who  concurs  in  the  sale  is  aware  or  has 
notice  of  the  fact  that  such  is  its  object  (e)  :  or  where  the  power  to 
sell  the  real  estate  is  only  in  case  of  a  deficiency  of  the  personal 
estate,  and  the  purchaser  has  notice  that  the  personal  estate  is  ample 
and  that  the  debts  have  been  paid ;  for  as  he  has  then  notice  that 
what  is  intended  to  be  done  is  a  breach  of  trust,  he  would  therefore 
by  becoming  a  purchaser  concur  in  such  breach  of  trust,  and  thereby 
become  responsible  :  Carlyon  v.  Truscott  (/).  This  case  is  distinguish- 
able from  that  of  Forbes  v.  Peacock,  supra,  p.  906,  as  what  Lord  Lynd- 
hurst  there  held  was,  that  assuming  the  debts  were  paid,  there  was 
still  no  breach  of  trust  in  selling,  as  it  was  necessary  to  sell  for  dis- 
tribution in  accordance  with  the  will.  So,  in  Johnson  v.  Kennett  (g), 
the  legacies  were  unpaid,  and  the  power  of  sale  continued  on  that 
account ;  both  these  cases  imply  that  if  the  purpose  was  satisfied  for 

(a)  Be  De  Burg  Lawson,  41  C.  D.  (e)  Eland  v.  E.,  4  My.  &  C.  427. 
568.  See  also  Rogers  v.  Skillicorne,  Arab. 

(b)  Be  Bailey,  12  C.  D.  268.  189;  Watkins  v.  Cheek,  2  S.  &  S.  199; 

(c)  Spalding  v.  Shalmer,  1  Vern.  Burt  v.  Trueman,  8  W.  R.  635; 
303 ;  Thomas  v.  Townsend,  16  Jur.  Howard  v.  Chaffer,  2  Dr.  &  Srn.  236  ; 
736.  Stroughill  v.  Anstey,  1  De  G.  M.  &  G.' 

(d)  See  Culpepper  v.  Aston,  2  Ch.  648 ;  Colyer  v.  Finch,  5  H.  L.  Cas. 
Ca.  115;  Keane  v.  Robarts,  4  Madd.  923;  Dart  (1888),  p.  678. 

356;  Greetham  v.  Colton,   34  B.  615;  (/)  20  Eq.  351. 

Carlyon  v.  Truscott,  20  Eq.  348.  \g)  3  My.  &  K  624. 
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which  a  power  was  given,  and  the  purchaser  had  notice,  the  sale 
would  be  invalid,  and  see  the  passage  quoted  from  Stroughill  v. 
Anstey,  supra,  p.  907. 

The  burthen  of  proving  that  a  mortgagee  or  purchaser  had  notice 
of  a  breach  of  trust  lies  upon  a  creditor  of  the  testator  who  impeaches 
the  validity  of  the  transaction  («). 

Mere  absence  of  statement  of  the  purpose  for  which  the  money 
obtained  by  the  sale  or  mortgage  is  to  be  used,  will  not  make  the 
purchaser  or  mortgagee  liable,  on  the  ground  of  a  presumed  know- 
ledge that  the  money  was  to  be  applied  otherwise  than  for  the  pay- 
ment of  the  testator's  debts  (6). 

And  the  fact  that  an  executor,  who  is  also  devisee,  has  mortgaged 
his  private  property  together  with  the  property  devised  to  him 
charged  with  payment  of  debts,  will  not  raise  a  presumption  against 
him  that  he  was  not  acting  in  the  ordinary  discharge  of  his  duty  as 
executor  (c). 

Where,  however,  trustees,  instead  of  selling  under  a  trust  to  con- 
vert, in  a  will,  raise  money  by  mortgage  many  (sixteen)  years  after 
the  death  of  the  testator,  the  mortgagee  will  be  a  party  to  a  breach 
of  trust,  and  his  security  will  be  invalid  :  Stroughill  v.  Anstey  (d),  in 
which  case  St.  Leonards,  C,  dismissed  a  claim  filed  by  the  mort- 
o-ao-ees  to  enforce  their  securities,  holding  that  as  the  trusts  of  the 
will  showed  a  conversion,  out  and  out,  of  the  testator's  property,  to 
be  absolutely  necessary,  the  trustees  were  not  authorised  in  raising 
money  by  mortgage  (e). 

The  question  as  to  what  period  of  time  is  sufficient  to  raise  a  pre- 
sumption that  debts  have  been  paid,  so  as  to  make  it  the  duty  of  a  pur- 
chaser to  make  inquiries,  has,  after  some  conflict  of  judicial  opinion  (/), 
been  settled  at  the  period  of  twenty  years  from  the  death  of  the  testa- 
tor. "  I  think,"  said  Jessel,  M.R.,  in  Re  Tanqueray  v.  Willaume  (</), 
"  it  is  desirable  that  a  rule  should  be  laid  down  upon  which  parties 
may  act  without  coming  to  a  Court  of  Equity,  and  in  my  opinion  the 

(«)  Corser  v.  Cartwright,  7  L.  E.  4  My.  &  C.  264;  Be  Jones,  38  W.  E. 
H.  L.  731  ;  West  of  England  District  90  ;  Be  Dimmock,  52  L.  T.  594  ; 
Bank  v.  Murch,  23  C.  D.  138.  McNeillie  v.  Acton,  4  De  G.  M.  &  G. 

(b)  Ibid.  744  :  Charlton  v.  Durham,  4  Ch.  433. 

(c)  Barrow  v.  Griffith,  13  W.  E.  41.       Cf.  Binnie  v.  Broom,  14  App.  Cas.  p. 

588. 


(d)  1   De  G.  M.  &  G.  635. 

(e)  See  also  the  citation 
ise,  supra,  p.  907,  and  see 

v.  Eobinson,  24  B.  86;  Ball  v.  Harris,  {y)  20  C.  D.  480. 


(e)  See  also  the  citation  from  this  (/)  Sabin   v.    Heape,    27    B.    553; 

case,  supra,  p.  907,  and  see  Devaynes      Forbes  v.  Peacock,  12  Si.  528. 
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reasonable  period  is  twenty  years.  The  reason  why  I  say  twenty  years 
is  this :  that  is  the  period  of  limitation  for  a  specialty  debt,  and  we  know 
as  a  fact  that  most  landowners  owe  mortgage  debts.  It  therefore  seems 
reasonable  to  say  that  after  the  lapse  of  twenty  years,  which  is  suffi- 
cient to  bar  mortgage  debts  and  all  other  specialty  debts  (a),  there  is 
a  presumption  that  the  debts  are  paid,  especially  when  you  find  a 
beneficiary  in  the  enjoyment  of  the  estate  *  *  *  and  in  such  a 
case  I  think  a  purchaser  is  bound  to  inquire."  In  this  case,  as  ten  years 
and  a  half  only  had  elapsed,  it  was  held  that  presumption  of  payment  of 
the  debts  did  not  arise,  and  that  therefore  the  purchaser  not  being- 
bound  and  not  being  entitled  (6)  to  make  any  inquiries  as  to  their  pay- 
ment, a  good  title  might  be  made  by  the  executors,  who  were  also 
owners  of  the  real  property  charged  with  payment  of  debts  (c). 

This  rule  does  not,  however,  in  general  apply  to  an  executor  selling 
leaseholds,  for  the  exercise  by  a  trustee  of  a  power  of  sale,  and  the 
exercise  by  an  executor  of  the  power  which  the  law  gives  him  to 
deal  with  assets  vested  in  him  in  that  character,  are  two  very  diffe- 
rent things.  If,  however,  the  executor  has  assented  to  a  bequest  of 
the  leaseholds  it  might  be  otherwise  (d),  for  the  leaseholds  would 
then  be  vested  absolutely  in  the  legatee  (e).     See  Part  6,  infra. 

It  has  been  said  that  the  mere  institution  of  a  suit  for  administra- 
tion of  real  and  personal  estate  or  execution  of  trusts  would  prevent 
the  purchaser  getting  a  good  title  to  real  estate  from  the  trustee  if  he 
had  notice,  see  Lloyd  v.  Baldwin  (/),  in  which  case  however,  a  decree 
had  been  made,  and  see  Walker  v.  Smalwood  (g),  where  the  trustee 
had  by  answer  submitted  to  a  sale  by  the  Court,  In  Turner  v. 
T.  (h)  a  sale  had  been  agreed  upon  before  the  institution  of  the  ad- 
ministration suit,  and  it  was  held  that  even  before  decree  the  trustees 
with  a  power  of  sale  might  properly  apply  for  the  sanction  of  the  Court 
before  carrying  it  out. 

(a)  See     B.     P.     Limitation     Act,  his  duties,  unless  there  is  something  in 

1874,  37  &  38  Vict.  c.  57,  s.  8  ;  Sutton  the  transaction  which  shows  the  con- 

v.    S.,    22   C.    D.   511;    Feamside  v.  trary,    ib.,    and    see    Be    Scott,    &c, 

Flint,   Ib.  579  (n.) ;    Dart  (1888),  p.  (1895)  1  Ch.  p.  625. 

695-  (e)  Be  Culverhouse,  (1896)  2  Ch.  p. 

{b)  Be  Ford  and  Hill,  10  C.  D.  365.  253. 

(c)  Be  Molyneux,  13  L.  B.  Ir.  382;  (/)  1  V.  173;  Annesley  v.  Ashurst, 
Be  Eyan,  17  L.  E.  Ir.  42.  3  P.  Win.  282. 

(d)  fie  Whistler,  35  C.  D.  561;  Be  (g)  Amb.  676.  And  see  Dart,  V.  &  P. 
Venn,    &c,    (1894)   2    Ch.     101 ;     an  (1888),  p.  64. 

executor  selling  or  mortgaging  is  to  be  (A)  30  B.  414. 

presumed  to  be  acting  in  discharge  of 


912  VENDOR    AND    PURCHASER. 


Elliot  v.  Merryman. 

This,  however,  was  a  case  of  a  specific  trust  power,  and  not  sale  for 
the  payment  of  debts.  In  Reeves  v.  Burr  age  (a),  explained  by 
Kay,  L.J.,  in  (b),  it  was  held  that  the  power  of  an  executor  or 
administrator  to  sell  leaseholds  was  not  controlled  or  suspended  by 
the  commencement  of  an  action  by  a  creditor  for  administration 
until  judgment,  and  that  a  sale  was  good  to  a  purchaser  who  had 
notice  of  the  action.  The  sale  was  apparently  in  the  course  of  the 
executor's  duty  to  sell  for  payment  of  debts  :  see  note  (b).  If  the 
purchaser  had  notice  of  an  action  involving  some  specific  application 
with  respect  to  the  particular  property,  it  is  presumed  that  the  rule 
that  the  purchaser  would  take  title,  subject  to  any  order  that  might 
be  made  in  the  action,  would  apply  (c). 

As  regards  the  doctrine  of  lis  pendens,  in  Price  v.  P.  (d), 
Kay,  J.,  said  his  conclusion  from  the  authorities  was  "  where  debts 
are  charged  upon  a  testator's  real  estate  by  his  will  or  as  judgment 
debts  under  the  old  law,  a  suit  by  a  creditor  to  administer  the  real 
and  personal  estate  is  a  lis  pendens,  which,  when  registered,  gives 
the  plaintiff  priority  over  a  purchaser  or  mortgagee  from  any 
defendant  entitled  to  real  estate  under  the  will.  But  there  is  an 
exception  where  the  defendant  is  in  such  a  position  that  the 
purchaser  or  mortgagee  has  a  right  to  suppose  he  is  selling  or 
mortgaging  for  the  purpose  of  paying  the  testator's  debts  "  (e). 

With  regard  to  personal  estate  other  than  leasehold,  it  has  been 
held,  contrary  to  some  old  cases,  that  the  doctrine  of  lis  pendens 
would  not  affect  a  purchaser  without  notice  (/). 

4.  As  to  the  Persons  who  can  Sell  and  Convey  under  Charges  of 

Debts,  &c. 

A  charge  is  created  not  only  by  a  direct  expression  of  intention  to 
that  effect,  but  even  by  a  mere  direction  that  the  debts  shall  be  paid, 

(a)  14  Q.  B.  504 ;  see  Dart  (1S88),  727  ;  Cardigan  v.  Curzon-Howe,  30 
p.  64 ;  Maltby  v.  Russell,  2  S.  &  S.  CD.  531  ;  Hampden  v.  Earl  of  Buck- 
227 ;    Bolton   v.   Stannard,    6   W.    R.       ingham,  (1893)  2,  Ch.  542. 

570,  (c)  Bellamy  v.  Sabine,  1  De  G.  &  J. 

(b)  Price  v.  P.,    35  C.  D.  297,  304.       580. 

See  also  Williams  on  Executors  (1893),  (</)  Supra. 

p.  811  ;    Farwell   on   Powers,  (1893),  (e)  See  also  Walker  v.  Flamstead,  2 

pp.   33,   44;    Walker  v.  Flamstead,  2  Kenyon,  pt.  ii.  p.  57  ;  Neeves  v.  Bur- 

Kenyon,  pt.  ii.  p.  57 ;   Berry  v.  Gib-  rage  {ubi  sup.),   14  Q.  B.  504 ;  Berry 

bons,  8  Ob.  747  ;  Re  Barrett,  43  C.  D.  v.  Gibbons,  8  Ch.  547. 

70 ;  Re  Hall,  54  L.  J.  Ch.  527  ;    Re  (/)  Wigram  v.  Buckley,    (1894)  3 

Mansell,  Rhodes  v.  Jenkins,  33  W.  R.  Ch.  483. 
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unless  the  direction  provides  that  the  executors  (not  being  devisees 
in  trust,  or  beneficially  of  all  the  testator's  interest  in  the  real  estate) 
are  to  pay  them  (a).     Real  estates  made  assets  by  means  of  such  a 
charge   are  equitable  assets  (b).     The  question  to  be  considered  is 
whether  a  general  charge  of  debts  upon  real  estate  authorises  a  sale 
by  the  executors.  Shadwell,  V.-C,  in  Forbes  v.  Peacock  (c),  overruled 
upon  another  point  (d),  said  that,  « if  a  testator  charges  his  real  estate 
with   payment  of  his   debts,  that,  primd  facie,  gives  his  executor 
power  to  sell  the  estate,  and  to  give  a  good  discharge  for  the  purchase- 
money."     If  the  \Tice-Chancellor  meant,  that  such  a  charge  gave  a 
legal  power  to  the  executors  to  sell  and  convey  the  legal  estate  the 
subsequent  authorities  render  it  necessary  that  his  proposition  should 
be  modified. 

Where  there  is  a  charge  of  debts  generally  on  all  the  testator's 
real  estate,  followed  by  a  devise  of  such  estate  to  trustees  upon  trusts 
which  do  not  include,  or  even  negative,  the  payment  of  debts  by 
them,  the  trustees  and  executors  can  together  sell  (e)  ;  and  this  case 
was  approved  by  Cottenham,  C,  in  Ball  v.  Harris  (/),  where  he  held 
that  an  executor  who  was  also  trustee  of  the  real  estate  for  other 
persons,  there  being  a  general  charge  of  debts,  had  power  to  sell  or 
mortgage  the  estate. 

Now,  in  the  first  of  these  cases,  the  trustees  joined  with  the  execu- 
tors in  the  sale ;  and,  in  the  second,  the  executor  was  also  trustee,  so 
that,  as  no  difficulty  arose  with  respect  to  the  conveyance  of  the  legal 
estate,  a  good  title  could  be  made;  in  the  first  case,  bv  the  trustees 
and  executors;  and  in  the  second  case,  by  the  executor,  acting  in  a 
double  capacity,  alone. 

In  a  subsequent  case,  on  a  bill  for  specific  performance,  it  was  held 
that  where  there  was  a  general  direction  or  charge  of  debts  the 
executor  had  an  implied  power  to  sell  (g),  Knight-Bruce,  V.-C,  beino- 
ot  opinion  that  upon  the  will  there  was  an  intention  exhibited  that 
a  sale,  if  made,  should  be  made  by  the  executors  ;  but  as  to  whether 
this  intention  was  expressed  so  as  to  create  a  legal  power  (in  which 
case  the  concurrence  of  the  heir-at-law  would  not  be  necessary)  he 
thought  the  question  one  of  too  great  nicety  to  decide  against  a 
purchaser  (h). 

(a)  Dart  (1SS8),  p.  692 ;  and  see  Be  (e)  Shaw  v.  Borrer,  1  Keen,  559. 
Head  s  Trustees,  45  C.  D.  310;  Shelford  (/)  4  My.  &  C.  264. 

(1893)  p  387^  {g)  Goslin  Vm  Ca;te;  j  0oU  Ch> 

(b)  Silk  v.  Prime,  1  Bro.  Ch.  138.  644. 

i°l  \2vl'  Si"  W  And  see  Cm>tis  <••  Pulbrook,  8 

W  IPh.  717.  Ha.  25,  278. 
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The  question  was  next  considered  at  law  in  the  case  of  Doe  d. 
Jones  v.  Hughes  (a)  ;  there  a  testator,  after  charging  all  his  real  and 
personal  estate  with  his  debts,  funeral  and  testamentary  expenses, 
and  a  legacy  therein  mentioned,  subject  thereto,  gave  and  devised  the 
rents  and  profits  of  all  his  messuages,  farms,  and  lands,  except  his 
Bala  Houses,  to  his  wife  for  life,  with  remainder  over  to  another 
person  in  fee,  and  he  bequeathed  to  his  wife  the  whole  of  his  personal 
estates,  and  appointed  her  sole  executrix.  It  was  held  that  the 
executrix  had  no  implied  power  to  sell  or  mortgage  the  Bala  Houses 
(which  descended  to  the  heir)  for  the  payment  either  of  the  debts  or 
of  the  funeral  or  testamentary  expenses  or  legacy  :  that  a  charge,  in 
short,  had  no  operation  at  law,  but  must  be  enforced  in  equity  (b). 

But  in  Robinson  v.  Lo water  (c),  a  testator  devised  some  messuas.es 
in  Rutland  Place  to  his  daughter  Elizabeth  (since  deceased)  for  life, 
with  remainder  to  all  her  children  living  at  her  decease,  and  two 
closes  in  Sandfield  to  his  son  Richard  for  life,  with  remainder  to  the 
use  of  his  children  who  should  be  living  at  his  decease,  as  tenants  in 
common,  with  a  limitation  over  in  the  event  of  that  remainder  not 
taking  effect.  And  he  devised  his  estate  at  Arnold  to  his  son  Richard 
in  fee  charged  with  the  payment  of  the  sum  of  2001,  due  on  mortgage 
of  his  messuages  devised  to  his  daughter  Elizabeth,  and  of  the  legacies 
therein  mentioned,  and  with  and  to  the  payment  of  his  debts,  and 
funeral  and  testamentary  expenses.  But  if  his  premises  at  Arnold 
should  not  be  sufficient  for  that  purpose,  then  he  charged  his  closes 
at  Sandfield  with  the  payment  of  such  deficiency  ;  and  he  appointed 
his  son  Richard  sole  executor  of  his  will.  The  testator  by  a  codicil 
revoked  the  devise  of  the  Arnold  property  to  his  son  Richard.  The 
will  was  proved  by  the  executor,  who  exhausted  the  personal  estates 
in  payment  of  debts,  except  the  mortgage  debt  charged  on  Rutland 
Place.  The  executor  also  sold  the  two  closes  in  Sandfield  to  Nathaniel 
Sulley  (in  whom  the  legal  estate  in  fee  simple  was  vested  as  a  trustee 
for  the  testator  and  his  heirs).  The  purchaser  had  notice  of  the  will. 
The  defendant  Lowater  derived  his  title  to  Sandfield  from  Nathaniel 
Sulley.  The  plaintiffs,  the  children  of  the  testator's  daughter  Eliza- 
beth, filed  a  bill,  insisting  that  the  Sandfield  property  was  still  liable 
in  the  hands  of  the  defendant  Lowater  to  pay  off  the  mortgage  on  the 
Rutland  Place  property,  which  still  remained  unpaid.  Romilly, 
M.R.,  dismissed  the  bill  with  costs.  "  The  case  of  Doe  d.  Jones  v. 
Hughes"  (d),  said    his   Honor,   "is    relied   upon   to    show   that   the 

(a)  6  Exch.  223.  C.  B.  641. 

(b)  See  also  Kenrick  v.  Beauclerk,  (c)  17  B.  592. 

3   B.    &   P.    175;  Doe  v.   Claridge,   6  (d)  Supra,  6  Exch.  223. 
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executor  could  not  make  a  good  title  to  sell,  and  had  no  authority  to 
sell  vested  in  him.  I  find  it  difficult  to  reconcile  the  decision  in  that 
case  with  the  numerous  authorities  to  be  found  on  this  subject  in 
Chancery " ;  and  he  referred  to  Ball  v.  Harris,  Forbes  v.  Peacock, 
Gosling  v.  Carter,  supra.  "  Before,"  he  went  on  to  say,  "  the  case  in 
the  Exchequer,  I  had  considered  the  law  to  be,  that  a  charge  of  debts 
on  an  estate  devised  gave  the  executors  an  implied  power  of  sale, 
because,  to  use  the  expression  of  Sir  J.  Leach,  in  Bentham  v.  Wilt- 
shire (a),  the  power  to  sell  is  '  implied,  from  the  produce  having  to 
pass  through  their  hands  in  the  execution  of  their  office,  as  in  the 
payment  of  debts  or  legacies.'  I  am  of  opinion,  therefore,  that  a 
good  title  was  made  to  the  purchaser  Nathaniel  Sulley,  and  that  the 
defendants  claiming  under  him  are  entitled  to  hold  it,  discharged 
from  all  claims  in  favour  of  the  plaintiffs  "  (6).  During  the  argument 
on  appeal,  Turner ;  L.J.,  asked  :  "  Does  a  charge  of  debts  amount  to  a 
direction  to  institute  a  Chancery  suit  ?  Would  not  that  consequence 
follow  from  holding  that  the  executor  could  not  sell  ?  "  And  in  giving 
judgment  he  made  the  following  observations  :  "  The  question  is,  how 
and  by  whom  the  money  was  to  be  raised.  The  purpose  for  which  it  was 
to  be  raised  being  to  pay  debts,  it  must  have  been  in  the  contempla- 
tion of  the  testator  that  it  would  have  to  be  raised  immediately,  but 
no  power  is  given  to  the  devisees  to  raise  it ;  and  the  will  containing  a 
devise  of  a  life  estate  with  contingent  remainders  over,  it  is  impossible 
that,  during  the  subsistence  of  these  contingent  remainders,  the  devisees 
could  themselves  raise  it.  On  the  face  of  this  will,  therefore,  it  was 
not  the  intention  of  the  testator  that  the  money  should  be  raised  by 
the  devisees.  Then  who  was  to  raise  it  ?  Surely  the  persons  who 
would  have  to  apply  the  fund.  It  seems  to  me,  therefore,  upon  the 
whole  scope  of  this  will,  without  reference  to  the  cases  decided  upon 
the  subject,  that  in  this  case,  at  least,  it  was  the  intention  of  the 
testator  that  the  money  should  be  raised  by  the  executor  ;  and  if  by 
the  executor,  then  the  executor  must  be  considered  as  invested  with 
all  the  powers  necessary  to  raise  it.  I  think  there  is  abundant  reason 
for  the  conclusion  at  which  the  Master  of  the  Rolls  has  arrived  in 
this  case  "  (c).     Iu  Re  Fisher  (d),  a  testator  directed  his  debts  to  be 

(«.)  4  Madd.  49.  Wrigley  v.  Sykes,  21  B.  337;  Sabin  v. 

(&)  Affirmed  5  De  Of.  M.  &  G.  272.  Heape,  27  B.  553;  Bolton  v.  Stannard, 

(c)  See  also  Eidsforth  v.  Armstead,  6  W.  R.  570;  Greetham  v.  Colton,  34 

2  Kay  &  J.  333,  and  the  note  thereon,  B.  615,  11  Jur.  (N.  S.)  848  ;    Lewin 

Lewin  (1891),   p.   516  (e);    Ogden  v.  (1891),  p.  516. 

Lowry,    25   L.    J.    Oh.    (N.    S.)    198;  (d)  13  L.  R.  Ir.  546. 

58   2 


916  VENDOR    AND    PURCHASER. 


Elliot  v.  Merryman. 

paid,  and  that  his  property  (which  included  real  estate)  should  be 
sold  by  his  executors  ;  one  executor  proved,  the  other  renounced. 
Held,  the  acting  executor  could  sell  and  convey  the  real  estate  (a). 

The  conclusion  seems  to  be  this,  that  where  there  is  a  general 
charge  of  debts  upon  real  estate,  the  executors  have  in  equity  an 
implied  power  to  sell  it,  and  they  alone  can  give  a  valid  receipt  for 
the  purchase-money,  but  as  they  do  not  take  by  implication  a  legal 
power  to  sell,  and  cannot  therefore  convey  the  legal  estate,  the 
persons  in  whom  it  is  vested  (if  it  be  not  already  in  the  executors  by 
devise  or  otherwise)  (b)  must  concur  with  them  in  the  conveyance. 
This  conclusion  reconciles  all  the  cases  in  equity  with  the  apparently 
conflicting  authority  of  Doe  d.  Jones  v.  Hughes  (c).  See  also  Hod- 
hinson  v.  Quinn  (d),  Hooper  v.  Strutton  (e).  Where  the  person  in 
whom  the  legal  estate  is  vested  is  under  any  disability  or  refuses  to 
concur,  recourse  has  been  had  to  the  provisions  of  the  Trustee  Acts, 
1850,  1852  (/).     See  now  the  Trustee  Act,  1893,  ss.  31,  32. 

Where,  subject  to  a  charge  of  debts,  an  estate  is  devised  to  persons 
either  beneficially  or  as  trustees  for  special  purposes,  it  appears  to  be, 
on  the  whole,  the  better  opinion,  that  a  sale  can  be  effected  by  the 
devisees  alone  (g). 

It  is,  however,  clear  that  where  an  executor  is  also  devisee  of  an 
estate  charged  with  payment  of  debts,  he  will  be  able  to  give  a  valid 
title  to  it.  as  a  bond  fide  purchaser  .or  mortgagee  may  presume  that 
he  is  dealing  with  it  for  the  purpose  of  administration.  Such  pur- 
chaser or  mortgagee  therefore  will  not  be  bound  to  look  to  the  appli- 
cation of  the  purchase-money  (h). 

Where  there  is  an  express  trust  for  sale,  at  a  particular  period  which 
has  arrived,  the  trustees  can  sell,  without  the  concurrence  of  the  execu- 
tors, who  might  previously  have  sold  under  the  implied  power  arising 
from  a  general  charge  of  debts  :  Hodkinson  v.  Quinn  (i),  where  a  tes- 
tator, after  a  charge  of  debts,  devised  certain  real  estates,  subject  to  the 

(a)  And  see  Madden  v.  M.,  23  J.  333;  Corser  v.  Cartwright,  8  Ch. 
L.  R.  Ir.  167.  971  ;  but  see  the  dicta  of  Lord  Cairns, 

(b)  Be  Tanqueray-Willaume,  &c,  7  L.  R.  H.  L.  737  ;  and  Dart  (1888), 
supra,  p.  910.  pp.  697—699;  Lewin  (1891),  pp.  510 

(c)  6  Excli.  223.  —513. 

(d)  1  John.  &  H.  303,  309.  (A)  Corser  v.  Cartwright,  7  L.  R.  H. 

(e)  12  W.  R.  367.  L.  731,  736  ;  Colyer  v.  Finch,  5  H.  L. 
(/)  Dart    (1888),    p.    694;    Lewin      Cas.  922  ;  West  of  England,  &c.  Bank 

(1891),   p.    516;    and    see  Judicature      v.  Murch,  23  C.  D.  138. 
Act,  1884,  s.  14.  (i)  1  John.  &  H.  303. 

(g)  Eidsforth  v.  Armstead,  2  Kay  & 
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payment  of  his  said  debts,  to  trustees  upon  trusts  for  his  daughters  and 
their  families,  and  after  the  death  of  the  surviving  daughter,  upon 
trust  to  sell,  with  power  to  give  receipts,  and  to  apply  the  proceeds 
after  satisfying  all  incumbrances  affecting  the  said  real  estates,  upon 
certain  trusts.  The  daughters  being  both  dead,  Page-  Wood,  V.-C, 
held  on  demurrer,  that  the  trustees  could  make  a  good  title  without 
the  executors.  "  It  would,"  said  his  Honor,  "  be  a  very  serious  con- 
clusion to  hold  that  this  decision  of  Robinson  v.  Lowater  has  ren- 
dered it  possible  for  executors  to  sell  after  an  actual  alienation  by 
devisees.  None  of  the  authorities  have  gone  that  length.  *  *  * 
Irrespectively  of  the  reasons  afforded  by  this  particular  will,  I  should 
be  inclined  to  hold  generally,  that  any  sale  by  trustees  under  a  power 
prior  to  an  actual  sale  by  executors,  would  be  effectual." 

Lord  St.  Leonards'  Act— By  22  &  23  Vict.  c.  35,  Lord  St. 
Leonards'  Act,  passed  13th  August,  1859,  it  is  enacted  that : 

Sect.  14.  "  Where  by  any  will  which  shall  come  into  operation 
after  the  passing  of  this  Act,  the  testator  shall  have  charged  his  real 
estate,  or  any  specific  portion  thereof,  with  the  payment  of  his 
debts,  or  with  the  payment  of  any  legacy  or  other  specific  sum  of 
money,  and  shall  have  devised  the  estate  so  charged  to  any  trustee  or 
trustees  for  the  whole  of  his  estate  or  interest  therein,  and  shall  not 
have  made  any  express  provision  for  the  raising  of  such  debt,  legacy, 
or  sum  of  money  out  of  such  estate,  it  shall  be  lawful  for  the  said 
devisee  or  devisees  in  trust,  notwithstanding  any  trusts  actually 
declaimed  by  the  testator,  to  raise  such  debts,  legacy,  or  money  as  afore- 
said, by  a  sale  and  absolute  disposition  by  public  auction  or  private 
contract  of  the  said  hereditaments  or  any  part  thereof,  or  by  a  mort- 
gage of  the  same,  or  partly  in  one  mode  and  partly  in  the  other,  and 
any  deed  or  deeds  of  mortgage  so  executed  may  reserve  such  rate  of 
interest,  and  fix  such  period  or  periods  of  repayment,  as  the  person  or 
persons  executing  the  same  shall  think  proper"  (a). 

By  sect.  15  the  powers  conferred  by  the  last  section  are  extended 
to  survivors,  devisees,  &c. 

Sect.  16.  "  If  any  testator  who  shall  have  created  such  a  charge  as 
is  described  in  the  fourteenth  section,  shall  not  have  devised  the 
hereditaments  charged  as  aforesaid  in  such  terms  as  that  his  whole 
estate  and  interest  therein  shall  become  vested  in  any  trustee  or 
trustees,  the  executor  or  executors  for  the  time  being  named  in 
such  will  (if  any)  shall  have  the  same  or  the  like  power  of  raising 

(a)  Shelford  (1893),  p.  386. 
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the  said  monies  as  is  hereinbefore  vested  in  the  devisee  or 
devisees  in  trust  of  the  said  hereditaments,  and  such  power  shall 
from  time  to  time  devolve  to  and  become  vested  in  the  person  or 
persons  (if  any)  in  whom  the  executorship  shall  for  the  time  being 
be  vested  ;  but  any  sale  or  mortgage  under  this  Act  shall  operate 
only  on  the  estate  and  interest,  whether  legal  or  equitable,  of  the 
testator,  and  shall  not  render  it  unnecessary  to  get  in  any  outstand- 
ing subsisting  legal  estate." 

See  Re  Wilson  (a),  as  to  executors  taking  a  power  of  sale  here- 
under. There  is  no  implied  power  in  administrators,  even  with  the 
will  annexed,  to  sell  the  real  estate,  and  this  section  does  not  confer 
such  power  ib). 

Sect.  17.  "Purchasers  or  mortgagees  shall  not  be  bound  to 
inquire  whether  the  powers  conferred  by  sections  fourteen,  fifteen, 
and  sixteen  of  this  Act,  or  either  of  them,  shall  have  been  duly  and 
correctly  exercised  by  the  person  or  persons  acting  in  virtue  thereof." 

Sect.  18.  "  The  provisions  contained  in  sections  fourteen,  fifteen, 
and  sixteen,  shall  not  in  any  way  prejudice  or  affect  any  sale  or  mort- 
gage already  made  or  hereafter  to  be  made,  under  or  in  pursuance  of 
any  will  coming  into  operation  before  the  passing  of  this  Act  (13th 
August,  1859) ;  but  the  validity  of  any  such  sale  or  mortgage  shall 
be  ascertained  and  determined  in  all  respects  as  if  this  Act  had 
not  passed  ;  and  the  said  several  sections  shall  not  extend  to  a 
devise  to  any  person  or  persons  in  fee  or  in  tail,  or  for  the  testa- 
tor's whole  estate  and  interest  charged  with  debts  or  legacies,  nor 
shall  they  affect  the  power  of  any  such  devisee  or  devisees  to  sell  or 
mortgage  as  he  or  they  may  by  law  now  do  "  (c). 

With  reference  to  Lord  St.  Leonards'  Act,  a  learned  writer 
observes  that  the  difficulty  created  by  the  decisions  has  been  removed 
in  two  cases :  1st,  by  giving  a  devisee  of  the  fee,  who  is  a  trustee  for 
totally  foreign  purposes,  a  power  to  sell  or  mortgage  for  the  satisfac- 
tion of  the  charge  of  debts ;  and,  2ndly,  by  giving  the  executor  a 
power  to  sell  or  mortgage  when  the  estate  is  cut  up  by  successive 
limitations  without  the  intervention  of  a  trustee  of  the  legal  fee. 
But  in  cases  where  the  testator  died  before  the  13th  of  August,  1859, 
or  where  there  is  a  devise,  subject  to  a  charge  of  debts,  to  a  beneficial 
owner  in  fee   or  in  tail,  or  for  all  other  the  testator's  interest  in  the 

(a)  54  L.  T.  600.  (c)  See  Be  Wilson,  34  W.  E.  512  ; 

(6)  Be  Clay,  16  C.  D.  3;  Ricketts  v.  Shelford  (1893),  p.  390;  Lewin  (1891), 
Lewis,  20  C.  D.  745.  p.  519. 
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estate,  the  Act  leaves  this  question  in  the  same  doubt  and  perplexity 
as  before.  No  testator,  then,  ought  to  create  a  charge  of  debts  upon 
his  real  estate,  without  at  the  same  time  expressly  creating  a  trust  or 
power  for  giving  effect  to  the  charge,  and  without  distinctly  pointing 
out  the  persons  by  whom  the  trust  or  power  is  to  be  exercised  (a). 

The  receipt  must  be  signed  by  all  the  trustees  who  have  under- 
taken to  act,  even  by  a  trustee  who  has  parted  with  the  estate  by 
conveyance  to  his  co-trustees  ;  but  not  by  a  disclaiming  trustee  (6). 
As  to  trustees  appointed  by  the  Court  see  Conveyancing,  &c,  Act, 
1881,  s.  33. 

5.  Effect  of  Settled  Land  Act  on  Implied  Powers  of  Executors. 

The  important  point  does  not  seem  to  have  been  decided  whether 
an  implied  power  given  to  executors  by  a  charge  of  debts  would, 
be  affected  by  the  power  given  to  a  tenant  for  life  by  the  Settled 
Land  Act,  1882,  or  whether  the  consent  of  the  tenant  for  life  is 
necessary  to  the  exercise  of  a  power  given  to  trustees  for  raising 
charges  by  mortgage  or  sale.  Mr.  Wolstenholme  is  of  opinion  (c) 
that  the  trustees  would  have  a  title  paramount  to  that  of  the  tenant 
for  life  and  that  his  consent  would  not  be  necessary  (d).  He  points 
out  that  the  words  in  sub-s.  2  of  sect.  56,  "  power  exerciseable  for 
any  purpose  provided  for  in  this  Act,"  support  the  view  that  the 
tenant  for  life's  power  would  be  subject  to  that  of  the  trustees. 

It  may  be  observed,  however,  that  if  the  consent  of  the  tenant  for 
life  would  be  necessary,  his  power  would  be  paramount,  and  the 
proceeds  of  sale  would  be  capital  moneys,  and  in  such  case  apparently 
the  trustees  could  not  apply  the  moneys  in  payment  of  debts  or 
charges  contrary  to  the  direction  of  the  tenant  for  life.  On  the 
other  hand,  under  sect.  2,  sub-s.  7,  a  person  is  to  be  tenant  for  life 
notwithstanding  that  the  estate  is  incumbered  or  charged  in  any 
manner.  In  Williams  v.  Jenkins  (e),  the  point  apparently  was  not 
raised,  but  Kekewich,  J.,  held  that  the  tenant  for  life  had  a  power  of 
sale  though  there  was  in  the  will  a  direction  which  he  considered  a 
direction  to  the  trustees  to  pay  debts. 

But  the  editors  of  Lewin  "(1891),  p.   520,   and    of  Dart    (1888), 

(a)  Hayes  and  Jann.   Cone.  Forms      (1S95),  p.  367. 

of  Wills,  by  Eastwood,   p.   467 ;  and  (d)  See   Settled  Land  Act,    1882,  s. 

see  Dart  (1888),  p.  699 ;  Lewin  (1891),  56,  sub-s.  (1)  (2),  s.  63  ;  Settled  Land 

p.  513;  Godefroi,  ed.  1891,  p.  388.  Act,  1884,  s.  6,  sub-s.  1,  s.  7  ;  Settled 

(b)  Lewin  (1891),  p.  520.  Land  Act,  1890,  s.  11. 

(c)  Wolstenholme,  Settled  Land  Acts  (e)  (1893)  1  Oh.  700. 
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p.  701,  and  Godefroi  (1891),  p.  389,  think  the  point  doubtful.  Even 
before  the  Settled  Land  Act  of  1884,  it  was  held  that  such  a  consent 
was  not  necessary  to  the  exercise  by  the  trustees  of  a  trust  for  sale 
as  distinguished  from  a  power  (a),  and  that  even  if  such  concurrence 
were  necessary  the  order  of  the  Court  is  sufficient  to  enable  the 
trustees  to  sell  without  it  (b) ;  all  difficulty  has  now  been  removed  in 
the  case  of  a  "  trust "  for  sale  by  the  Settled  Land  Act,  1884,  s.  6. 

6.  How  far  Real  Estate  in  the  hands  of  an  alienee  of  the  Devisee  or 
Heir-at-Law  is  liahle  for  Dehts. 

Real  estate  in  the  hands  of  an  alienee  of  a  devisee,  or  heir-at-law, 
where  there  has  been  no  charge  of  debts  by  a  testator,  is  discharged 
from  the  debts,  and  the  heir  or  devisee  only  remains  personally  liable 
to  the  extent  of  the  value  of  the  land  alienated  (c). 

But  though  there  be  no  charge  of  debts,  a  conveyance  to  new 
trustees  is  not  such  an  alienation  under  3  Will.  &  M.  c.  14,  s.  7,  or 
11  Geo.  4  &  1  Will.  4,  c.  47,  s.  6  (d),  as  would  prevent  the  interests 
so  aliened  from  being  affected  by  an  execution  at  the  suit  of  the 
creditors  of  the  devisor  (e).  A  mortgage,  however,  by  an  equitable 
tenant  for  life  under  the  will  is  such  an  alienation  pro  tanto,  that 
thouoh  the  creditors  might  proceed  against  the  trustees  and  the  heir, 
the  interest  of  the  mortgagee  would  be  protected  from  execution  (/). 
And  an  equitable  mortgage  by  deposit  of  title  deeds  with  a  memo- 
randum of  charge,  by  a  devisee,  is  an  alienation  which  pro  tanto 
prevents  a  creditor  of  the  testator  from  subsequently  obtaining  a 
charge  on  the  estate  as  assets  under  3  &  4  Will.  4,  c.  104  (g).  It 
has  been  decided  that  it  was  not  the  object,  nor  is  it  the  operation  of 
the  3  &  4  Will.  4,  c.  104,  to  make  the  simple  contracts  of  a  deceased 
person  in  the  nature  of  mortgages  or  specific  charges  on  his  real 
estate,  but  that  such  debts  constitute  a  general  charge  upon  them, 

{a)  Taylor  v.  Poncia,  25  C.  D.  646.  (d)  See  Shelford  (1893),  p.  370  («.)• 

(ft)  lb.'    Be  Harding's  S.  E.  (1891),  (e)  Coope  v.   Cresswell,   2  Cli.    112, 

l  Cll.  60.  122;  see  Shelford  (1893),  p.  370. 

(c)  Richardson  v.  Horton,  7  B.  112;  (/)  Coope  v.  Cresswell,  supra. 

Spackman    v.   Timbrell,    8    Si.    253;  (g)  See  British  Mutual,  &c.   Co.  v. 

Pimm    v.   Insall,    1    M.    &    G.   449;  Smart,  10  Oh.   567,  overruling  Carter 

Kinderley  v.  Jervis,  22  B.  1 ;  Jones  v.  v.  Sanders,  2  Drew.  248  ;  and  see  Be 

Noyes,  4  Jur.  (N.  S.)  1033  ;  Dilkes  v.  Hedgely,  34  C.  D.  379 ;  Be  Hollings- 

Broadmead,    2    De   G.  P.  &  J.  566 ;  head,    37    C.    D.    651  ;  Be  Hyatt,    38 

Shelford,  R.  P.  S.  (1893),  p.  370.  C.  D.  609. 
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and  therefore  a  bond  fide  purchaser  from  the  heir  or  devisee  is  not 
bound  to  see  to  the  payment  of  debts  of  the  ancestor  or  testator, 
whether  by  specialty  or  simple  contract  (a),  but  if  he  has  not  paid  the 
purchase-money  he  may,  at  the  suit  of  the  creditors  of  the  testator  or 
ancestor,  be  restrained  from  parting  with  it  (b). 

Where,  however,  there  is  a  charge  of  debts  upon  real  estate,  a  pur- 
chaser from  the  heir  or  devisee,  or  their  alienee,  cannot  safely  com- 
plete without  either  the  concurrence  of  the  executors,  or  without 
being  satisfied  that  all  the  debts  have  been  paid  (c).  In  Austin  v. 
Martin  (d),  real  estate  was  devised  to  A.  B.  and  his  heirs  in  trust  to 
sell,  with  power  to  the  trustee  or  trustees  to  give  receipts  for  the  pur- 
chase-money. A.  B.  was  to  pay  the  debts  and  hold  the  surplus  on 
certain  trusts,  and  he  was  appointed  sole  executor.  A.  B.  having 
renounced  and  disclaimed,  it  was  held  by  Romilly,  M.R.,  that  the 
heir-atdaw,  who  had  taken  out  administration,  could  sell  the  estate 
and  give  valid  receipts  (e). 

7.  Liability  of  Purchasers  of  Personal  Estate  from  Executors  or 
Administrators  to  see  to  application  of  the  Purchase-money. 

However  personal  estate  maybe  bequeathed,  it  must  be  applied,  in 
the  first  place,  by  the  executors  for  payment  of  the  debts  of  the  testator, 
in  a  due  course  of  administration.  Upon  the  same  principles,  therefore, 
by  which  a  purchaser  of  real  estate,  devised  for  the  general  payment 
of  debts,  is  exempted  from  seeing  to  the  application  of  the  purchase- 
money,  it  is  a  general  rule  that  a  person  who  purchases  or  takes  a 
mortgage  of  leaseholds  or  other  personalty  from  an  executor  or 
administrator  is  not  bound  to  see  to  the  application  of  the  purchase- 
money.  "After  the  sale  is  made,  the  creditors  cannot,"  as  observed  by 
the  M.R.  in  the  principal  case,  "  break  in  upon  it  "  (/). 

(«)  Higgins  v.  Shaw,  2  Dr.  &  War.  v.  Wrigley,  4  Bro.  Ch.    125;  M'Leod 

35;    Kinderley    v.    Jervis,    22   B.    1;  v.  Drumniond,   17  V.   154;  Keane  v. 

Price  v.  P.,   35  C.   D.   297;  Shelf  ord  Eobarts,  4  Madd.  357  ;  Ward  v.  W.,  4 

(1893),  p.  379;  Dart  (1888),  p.  703.  Ir.   Ch.    B.    215;  Humble   v.   Bill,    2 

{b)  Green  v.  Lowes,  3  Bro.  Ch.  217.  Vern.  444  (reversed  in  the  House  of 

(c)  See  Stony  v.  Walsh,  18  B.  559 ;  Lords  under  the  name  of  Savage  v. 
Howard  v.  Chaffers,  2  Dr.  &  Sm.  236.  Humble,  3  Bro.  P.  C.  5,  Toinl.  ed.); 

(d)  29  B.  523.  Sanders  v.    Richards,    2  CoU.  Ch.  R. 

(e)  But  see  Robson  v.  Plight,  4  De  568 ;  Miles  v  Durnford,  2  De  G.  M.  & 
G.  &  Sm.  608,  613.  G.  641  ;  Berry  v.  Gibbons,  8  Ch.  747  ; 

(/)  See  Bonney  v.  Ridgard,  1  Cox,  cf.  Be  Morgan,  18  C.  D.  93;  Williams' 
145;  Scott  y.  Tyler,  2  Dick.  725;  Executors (1893). p. 803 ;  Lewin(lS91), 
Mead  v.  Orrery,  3  Atk.  240;  Andrew      p.  526. 
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Each  executor  has  complete  and  absolute  control  over  the  property, 
and  it  is  for  the  safety  of  mankind  that  it  should  be  so.  He  may 
sell  or  pledge  the  assets  of  his  testator,  and  give  valid  receipts  («), 
and  nothing  which  he  does  can  be  disputed,  except  on  the  ground  of 
fraud  and  collusion  (b).  So  also  each  administrator  has  entire  con- 
trol over  the  personal  estate  (c). 

The  sale  or  mortgage  of  a  chattel  by  an  executor  will  be  good  against 
both  the  residuary  pecuniary  and  specific  legatees,  as  well  as  the 
creditors  of  the  testator,  whose  remedy,  in  case  of  the  misapplication 
of  the  money  by  the  executor,  will  not  be  against  the  purchaser  or 
mortgagee,  but  against  the  executor ;  nor  will  notice  of  the  will  or  of 
the  bequest  contained  in  it  be  prejudicial  to  the  purchaser  or  mort- 
gagee (d). 

An  executor  or  administrator  may  not  only  pledge  or  mortgage  the 
assets,  but  may  also  give  to  the  mortgagee  of  leaseholds  a  power  to 
sell  and  give  receipts  for  the  purchase-money  (e)  ;  and  on  the  same 
principle  he  may  give  to  the  mortgagee  of  book  debts  a  power  of 
attorney  to  get  them  in  (/)  ;  and  wliere  the  estate  is  an  infant's, 
such  a  power  may  be  inserted  (g).  And  by  the  Conveyancing, 
&c,  Act,  1881.  s.  19,  powers  of  sale,  and  other  powers  are  made 
incident  to  mortgages  by  deed,  and  cf.  Redman  v.  Rymer  (It).  It  is 
not  necessary  that  specific  legatees  of  personal  property  should  con- 
cur in  the  sale  unless  there  is  any  evidence  that  the  executor  has 
assented  to  the  bequest  (i). 

The  M.R.,  in  the  principal  case,  mentions  two  exceptions  from 
the  rule.  As  to  the  first,  he  observes,  "  that  personal  estate 
may  be  clothed  with  such  a  particular  trust,  that  it  is  possible  the 
Court,  in  some  cases,  may  require  a  purchaser  of  it  to  see  the  money 

(«)  Charlton  v.  Durham,  4  Cli.  433.        8  Ch.  747. 

(b)  Per  Hatherley,  C,  in  Vane  v.  (e)  Russell  v.  Plaice,  18  B.  21;  and 
Rigden,  5  Ch.  p.  668  ;  Re  Venn,  (1894)      see  Cruikshank  v.  Duffin,  13  Eq.  555, 

2  Ch.  101.  where  a  mortgage  with  a  power  of  sale 

(c)  Smith  v.  Everett,  27  B.  454,  and  by  an  executor  to  a  building  society 
see  Walker,  Executors  (1888),  p.  161.  was  held  good. 

(d)  Ewer  v.  Corbett,  2  P.  W.  (/)  Vane  v.  Rigden,  5  Ch.  663  ;  and 
148 ;  Burting  v.  Stonard,  2  P.  W.  see  Douglas  v.  D.,  9  L.  R.  Ir.  51  ; 
150 ;    M'Leod   v.    Drummond,    17   V.  Cook  v.  Dawson,  29  B.  123. 

163,    169,    11    R.    R.    41;  Andrew   v.  (g)  Selby  v.  Cooling,  23  B.  418. 

Wrigley,  4  Bro.  Ch.    125  ;    Keane   v.  (h)  65  L.  T.  270. 

Robarts,  4  Madd.   332,  357  ;  Humble  (i)  See   judgment   of  Kay,    J.,    Re 

v.  Bill,  2  Vern.  444  ;  Cray  v.  Johnston,  Whistler,  35  C.  D.,  p.  565  ;  Re  Venn, 

3  L.  R.  H.  L.  11  ;  Berry  r.  Gibbons,  &c,  (1894)  2  Ch.  101. 
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rightly  applied."  This  observation  was  approved  of  by  Kenyon,  M.R., 
in  Bonne y  v.  Ridgard  (a). 

The  second  exception  from  the  rule,  mentioned  by  the  M.R., 
is,  where  there  is  a  fraud  in  the  case  on  the  part  of  a  pur- 
chaser or  mortgagee,  which  fraud  will  be  inferred  in  many  instances. 
Thus,  where  an  executor  disposes  of  or  pledges  his  testator's  assets 
in  payment  of  or  as  a  security  for  a  debt  of  his  own,  the  person  to 
whom  they  are  disposed  of  or  pledged  will  take  them  subject  to  the 
claims  of  the  creditors  and  of  specific  and  general  legatees  of  the 
testator,  Hill  v.  Simpson  (b),  where  the  defendants  shut  their  eyes 
against  information  which  without  extraordinary  neglect  they  could 
not  help  receiving  (c).  For  the  general  rule  is,  that  the  equity  of  the 
estate  prevails  over  such  a  disposition  (d). 

But  where  leasehold  estates  specifically  bequeathed  to  an  executor 
were  by  him  assigned  as  a  security  for  his  own  debt,  such  assign- 
ment, no  collusion  appearing,  was  established  against  a  creditor  (e). 

Where  the  executor  has  sold  assets  for  an  undervalue,  or  has 
sold  or  mortoao-ed  them  to  one  who  has  notice  that  the  testator  had 
left  no  debts,  or  that  all  debts  had  been  paid,  a  sale  or  mortgage  of 
the  personal  estate  by  the  executor  will  not  be  valid  (/)  ;  and  although 
the  executor  be  specific  or  residuary  legatee  (g).  And  generally 
where  the  person  dealing  with  the  executor  has  notice,  express  or  to 
be  implied  from  the  nature  of  the  case,  that  the  executor  is  contriving 
a  devastavit,  such  dealing  will  not  be  upheld  ;  as,  for  instance,  where 
money  is  borrowed  for  the  purpose  of  carrying  on  the  testator's 
business,  no  authority  being  given  by  the  will  (h). 

((f)  1    Cox,    145.     See    M'Leod    v.  s.  25,  sub-s.  11. 

Drummoiid.  17  V.  161,  162,  11  E.  E.  (e)  Taylor  v.  Hawkins,  8  V.  209,  7 

41 ;  Be  Johnston,  15  Ir.  Ch.  E.  260.  E.  E.  27 ;  Miles  v.  Durnford,  2  De  G. 

('&)  7  V.  152,  6  E,  E.  105.  M.  &  G.  641  ;  Barrow  v.  Griffith,  11 

(c)  See  also  Scott  v.  Tyler,  2  Dick.  Jur.  (N.  S.)  6. 

724;  Taylor  v.  Hawkins,  8  V.  209,  7  (/)  Ewer  v.  Corbet,  2  P.  W.  148  ; 

E.  E.  27  ;  Gray  v.  Johnston,  3  L.  E.  H  Scott  v.  Tyler,  2  Dick.  725  ;  Drohan  v. 

L.  1  ;  Haynes  v.  Forshaw,  11  Ha.  93;  D.,  1  Ball  &  B.  185  ;  Eice  v.  Gordon, 

Wilson  v.  Moore,    1  My.  &   K.  337 ;  11    B.    265;    and    see    StroughiU    v. 

Wilson  v.  Leslie,  5  W.  E.  815 ;  Eolfe  Anstey,    1    De    G.    M.    &    G.    635 ; 

v.  Gregory,  11  W.  E.  1016;  Farhall  v.  M'Mullen  v.  O'Eeilly,  15  Ir.   Ch.  E. 

F.,  7  Eq.  286  ;  Jones  v.  Stohwasser,  16  251  ;  Hall  v.  Andrews,  20  W.  E.  799. 

C  'd.  577.  &)  Crane  v.  Drake,  2  Vern.  616. 

\d)  Be  Morgan,    18   C.  D.    93;    Be  (h)  Whale  v.  Booth,  4  T.E.  625  (n.); 

Queale,  L.  E.  Ir.    17   C.  D.   361 ;  Be  M'Neillie  v.  Acton,  4  De  G.  M.  &  G. 

Evans,'34  C.  D.  597;  Douse  v.  Gorton,  744  ;  and  see  Wilson  v.  Moore,  1  My. 

(1891)  A.  C.  190  ;  Judicature  Act,  1873,  &  K.  126,  where  the  correspondents  of 
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The  rule  in  Re  Tanqueray-Willaume  (a),  p.  910,  supra,  that  where 
an  executor  is  selling  real  estate  after  20  years  have  elapsed  from 
testator's  decease,  a  presumption  arises  that  the  debts  have  been  paid, 
and  that  the  purchaser  is  therefore  put  upon  inquiry,  does  not  in 
o-eneral  apply  to  an  executor  selling  leaseholds  (b),  and  sales  by 
executors  have  been  supported  though  made  33  years  after  testator's 
death  (a).  But  where  an  administratrix,  36  years  after  the  death  of 
the  intestate,  executed  a  mortgage  of  leaseholds  in  which  she  had  a 
beneficial  interest  for  the  purpose  of  securing  a  sum  borrowed  for 
repairs  of  the  leasehold  premises,  that  was  held  to  be  a  circumstance 
which  raised  a  presumption  that  the  mortgage  was  not  raised  for 
payment  of  debts  (d). 

The  exceptions  from  the  general  rule,  that  a  purchaser  from  an 
executor  is  not  bound  to  see  to  the  application  of  the  purchase-money, 
have  been  well  summed  up  by  Lord  Thurlow  in  Scott  v.  Tyler  (e). 
"  If,"  observes  his  Lordship,  "  one  concerts  with  an  executor,  by 
obtaining  the  testator's  effects  at  a  nominal  price  or  at  a  fraudulent 
undervalue  (/),  or  by  applying  the  real  value  to  the  purchase  of  other 
subjects  for  his  own  behoof,  or  in  extinguishing  the  private  debt  of 
the  executor,  or  in  any  other  manner  (g),  contrary  to  the  duty  of  the 
office  of  executor,  such  concert  will  involve  the  seeming  purchaser,  or 
his  pawnee,  and  make  him  liable  for  the  full  value  "  (li). 

Length  of  time  and  acquiescence,  as  in  the  principal  case,  will 
prevent  creditors  and  legatees  from  asserting  their  claims  against 
purchasers,  although  the  sale  by  the  executor  was  attended  with 
suspicious  circumstances  of  fraud,  and  a  fortiori  against  mesne 
purchasers  (i).     And  the  fact  of  the  legacies  being  contingent  will  be 

a  mercantile  firm,  were  held  responsible  for  sale  after  37  years,  and  no  necessity 

for  misapplication  by  executors,   and  for  the  sale  being  shown,  it  was  held 

cf.  Keane  v.   Robarts,  4  Madd.    332  ;  that  the  executors  could  not  make  a 

Gray  v.  Johnston,   3  L.  R.  H.  L.  1;  good  title. 

ConnoUy  v.  Munster  Bank,  19  L.   E.  (e)  2  Dick.  725. 

Ir.    119;  Devittv.  Kearney,   13  L.  R.  (/)  Rice  v.  Gordon,  11  B.  269. 

Ir.  45  (C.  A.),  Williams' Executors.  (g)  "Very    material    words,"     per 

(«)  20  C.  D.  465.  Eldon,  C,  M'Leod  v.  Drummond,   17 

(b)  Re  Whistler,  35  C.  D.  561  ;  Re  V.,  p.  167. 

Venn,  (1894)  2  Ch.  101 ;  Re  Scott,  &c,  (h)  And  cf.  M'Leod  v.  Drummond, 

(1895)  1  Ch.  625.  17  V.  170,  11  R.  R,  41,  in  which  case 

(c)  Wrigley  v.  Sykes,  21  B.  337  ;  Eldon,  C,  reviewed  all  the  cases  upon 
Sabin  v.  Heape,  27  B.  553.  the  subject. 

(eZ)  Ricketts  v.  Lewis,  30  W.  R,  609  ;  (i)  Bonney  v.  Ridgard,  4  Bro.   Ch. 

and  see  Charlton  v.  Durham,   4  Ch.  138;  cited  in  M'Leod  v.  Drummond, 

438;  and  see  Re  Molyneaux,  15  L.  R.  supra. 
Ir.  383,  where  leaseholds  were  put  up 
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no  sufficient  excuse  for  the  legatees  lying  by  when  they  have  such  an 
interest  as  will  entitle  them  to  know  what  debts  the  testator  owed, 
and  what  part  of  his  estate  had  been  applied  in  payment  of  them  (a). 

A  mere  pecuniary  legatee  can  follow  the  assets  into  the  hands  of 
a  third  person  (b),  and  in  M'Leod  v.  Drummond  (c),  Eldon,  C, 
concurred  in  the  principle  laid  down  by  Grant,  M.R.,  in  Hill  v. 
Simpson.  "  I  cannot  conceive,"  said  his  Lordship,  "  why  a  creditor 
and  a  specific  legatee  should  be  able  to  follow  the  assets,  and  not  a 
pecuniary  or  residuary  legatee." 

A  person  indebted  to  a  testator's  estate,  who  pays  a  third  party  by 
order  of  the  testator's  executor,  and  obtains  the  executor's  receipt 
without  notice  that  the  payment  is  wrongfully  made,  will  obtain 
thereby  a  complete  discharge  (d).  And  upon  the  same  principle  a 
banker  will  not  be  liable  for  paying  the  cheque  of  his  customer,  being 
an  executor,  who  misapplies  the  money,  unless  a  misapplication 
thereof  was  intended  by  the  executor  amounting  to  a  breach  of  trust 
of  which  the  banker  was  cognisant,  and  by  which  he  derived  per- 
sonally a  profit  (e).  And  even  if  the  banker  becomes  incidentally 
aware  that  the  customer,  being  in  a  fiduciary  or  a  representative 
capacity,  meditates  a  breach  of  trust,  and  draws  a  cheque  for  that 
purpose,  the  banker,  not  being  interested  in  the  transaction,  has  no 
right  to  refuse  the  payment  of  the  cheque ;  for  if  he  did  so  he  would 
be  making  himself  a  party  to  an  inquiry  as  between  his  customer  and 
third  persons  (/). 

If,  however,  an  executor  or  a  trustee  who  is  indebted  to  a  banker, 
or  to  another  person  having  the  legal  custody  of  the  assets  of  a  trust 
estate,  applied  a  portion  of  them  in  the  payment  of  his  own  debt  to 
the  individual  having  that  custody,  as  the  individual  receiving  the 
debt  has  at  once  not  only  abundant  proof  of  this  breach  of  trust,  but 
participates  in  it  for  his  own  personal  benefit,  he  will  be  compelled  to 
make  restitution  (g). 

(a)  Andrew  v.  Wrigley,  4  Bro.  Ch.  (/)  lb.  p.  14. 

135;  Rolfe  v.  Gregory,  11  W.  R.  1016.  (g)  lb.   p.    14  ;  and  see  Pannell  v. 

(/>)  Hill  v.  Simpson,  6  R.  R,  105.  Hurley,  2  Coll.  Ch.  R.   241  ;  Boden- 

(c)  17  V.  p.  167.  bam  v.  Hoskyns,  2  De  G.  M.   &  G. 

(d)  Ferrier  v.  F.,  11  L.  R.  Ir.  56.  903;  Connolly  v.  Munster  Bank,    19 

(e)  Gray  v.  Johnston,  3  L.  R,  H.  L.  L.  R.  Ir.  119. 
1  ;  cf.  Blundell  v.  B.,  40  C.  D.  p.  382. 
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1808.     15  V.  329;   10  E.  E.  85. 

Vendor's  Lien  for   Unpaid  Purchase-money. 

A  vendor  has  a  lien  for  purchase-money  against  the  vendee,  vohm- 
teers,  and  purchasers  with  notice,  or  having  equitable  interests  only, 
claiming  under  him  :  unless  clearly  relinquished. 

The  bill  stated,  that,  in  the  years  1783  and  1784,  the  plaintiff 
was  indebted  to  John  Manners  in  several  sums,  amounting  in  the 
whole  to  13,500£.  ;  for  which  sums  John  Martindale,  as  surety,  joined 
the  plaintiff  in  bonds.  In  1790,  Martindale,  having,  upon  a  settle- 
ment of  accounts  with  the  plaintiff  in  1785,  taken  credit  for  payment 
to  Manners  of  3,000£.,  undertook  to  discharge  the  remaining  10,500L  ; 
and  they  settled  an  account  accordingly.  Other  accounts  were  after- 
wards settled  between  them — the  last  in  February,  1792  ;  upon 
which  a  balance  of  5-±,000Z.  was  due  to  Martindale,  including 
10,393£.  17s.,  the  value  of  annuities  granted  by  the  plaintiff'; 
against  which  Martindale  agreed  to  indemnify  the  plaintiff,  in  con- 
sideration of  the  plaintiff's  agreeing  to  pay  him  the  amount.  A 
bond  for  20,000?-.  uus  given  accordingly ;  and  a  mortgage  in  fee 
was  executed  by  the  plaintiff  to  Martindale  for  the  balance  of 
54,000?. 

By  indentures  of  lease  and  release,  dated  the  30th  and  31st 
of  October,  1793,  reciting  an  agreement  by  the  plaintiff  to  sell 
the  reversion  of  the  mortgaged  estates  to  Martindale,  which  was 
valued  at  60,000L,  composed  of  the  principal  and  interest  due  upon 
the  mortgage,  those  estates  were  conveyed  to  Henry  Martindale  and 
his  heirs  to  the  use  of  the  plaintiff  for  life,  with  remainder  to  John 
Martindale  in  fee. 

The  bill  further  stated,  that  John  Martindale  did  not,  according 
to  his  undertaking,  pay  the  sum  of  13,5001.  to  Manners,  nor  the 
value  of  the  annuities ;  which  sums  constituted  part  of  the  con- 
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sideration  for  his  purchase  of  the  reversion  of  the  estate.  In  Sep- 
tember, 1797,  a  commission  of  bankruptcy  issued  against  him,  under 
which  Manners'  representatives  proved  the  debt  upon  the  bonds,  aDd 
received  dividends  ;  the  plaintiff  being  obliged  to  pay  the  remainder 
of  the  debt  on  account  of  those  bonds,  being  14,128?,  3s.  9d,,  besides 
costs,  and  several  sums  on  account  of  the  annuities. 

John  Martindale,  before  his  bankruptcy,  had  contracted  to  execute 
a  mortgage  to  the  defendant  of  the  reversion  comprised  in  the  in- 
dentures of  1793  ;  and  the  plaintiff,  claiming  a  lien  upon  the  estate 
for  the  payments  he  had  made  in  consequence  of  Martindale's  failure 
to  fulfil  his  engagements,  gave  notice  to  the  assignees  under  the  com- 
mission. In  1798,  Symmons  obtained  a  decree,  that  the  assignees 
should  execute  a  mortgage  of  the  reversion  to  him,  expressly  without 
prejudice  to  the  plaintiffs  claim  ;  and  afterwards  filed  a  bill  of  fore- 
closure against  the  assignees,  and  obtained  a  decree ;  Mackreth  not 
being  a  party  to  that  suit.  The  legal  estate  ivas  vested  in  Coutts,  as 
a  trustee,  under  a  conveyance  by  Mackreth  and  Martindale  in  1793, 
to  secure  annuities  of  2,000?. 

The  bill,  filed  by  Mackreth,  prayed  a  declaration,  that  the  plaintiff 
has  a  lien  upon  the  reversion  of  the  estates,  sold  to  Martindale  and 
mortgaged  to  Symmons,  for  the  payments  he  had  been  obliged  to 
make,  and  those  sums  which  he  may  hereafter  pay  in  respect  of 
annuities,  &c. 

The  defendant  Symmons,  by  his  answer,  denied  that  he  had  any 
notice,  prior  to  his  entering  into  the  agreement  with  Martindale,  that 
the  plaintiff  had  not  received  full  consideration  ;  and  submitted  that 
he  bad  no  lien. 

Sir  Samuel  Romilly  and  Mr.  Wriottesley,  for  the  plaintiff. — The 
equitable  lien  of  a  vendor  upon  the  estate  sold  for  the  purchase- 
money,  as  against  the  vendee,  and  even  though  a  bond  was  taken,  is 
established  by  a  great  number  of  cases,  from  Chapman  v.  Tanner  (a), 
to  Nairn  v.  Prowse  (b),  Austen  v.  Halsey  (c).  There  are  but  two 
periods  to  which  the  point  of  notice  can  apply:  first,  the  time  when 
the  consideration  was  advanced ;  secondly,  when  the  conveyance  was 
executed ;  and,  even  where  a  consideration  has  actually  passed  (d). 

(a)  1  Vem.  267.  (c)  6  V.  475;  see  483. 

(b)  6  V.  752,  6  R.  R.  37.  (V)  Wigg  v.  W.,  1  Atk.  382. 
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In  this  case  it  is  essential  that  there  should  not  have  been  notice  at 
the  later  period,  before  which  notice  is  clearly  established.  The 
estate  was  never  properly  out  of  the  hands  of  the  plaintiff.  He  had 
not  taken  a  security  carved  out  by  himself,  which  might  preclude  the 
equitable  lien  he  once  had,  which  therefore  still  remains.  From  the 
nature  of  this  transaction,  the  consideration  being  a  former  debt,  no 
money  actually  passing,  no  such  hardship  can  arise  from  enforcing  the 
lien,  as  in  the  case  of  a  purchaser  for  valuable  consideration  actually 
paid  in  that  transaction,  who  is  affected  by  notice. 

Mr.  Richards,  Mr.  Alexander,  and  Mr.  William  Agar,  for  the 

defendant. *    *    *    In  the  case  of  Chapman  v.  Tanner  (a),  there 

was  a  special  agreement :  the  title-deeds  were  kept  by  the  vendor,  a 
deposit  of  the  title-deeds  of  itself  amounting  to  an  equitable  charge. 
Other  cases,  besides  those  which  have  been  mentioned,  in  which  this 
point  arose,  either  directly  or  incidentally,  are  Bond  v.  Kent  (b) — the 
case  of  a  mortgage  of  the  purchased  estate  for  part  of  the  money,  and 
a  note  for  a  remainder  ;  Pollexfen  v.  Moore  (c)— a  very  perplexed 
case,  often  cited  ;  Fawell  v.  Heelis  (d) ;  Blackburn  v.  Gregson  (e) — 
which  is  merely  the  opinion  of  Lord  Loughborough,  who  desired  to 
have  the  point  further  considered  ;  Trimmer  v.  Bayne  (/).  The 
result  of  all  of  them  is,  that,  where  a  security  is  given,  there  is  no 
place  for  this  equity,  the  purchaser  certainly  having  to  show  that  it 
does  not  exist.  Here,  a  bond  was  given  by  Martindale  :  the  security 
stipulated  between  the  parties  ;  and,  therefore,  the  lien,  substituted  by 
equity,  where  there  is  no  stipulation  for  a  particular  security,  cannot 
be  raised. 

Sir  Samuel  Romilly,  in  reply.— The  plaintiff  being  called  upon, 
and  obliged  to  pay  the  debt,  against  which  Martindale  undertook  to 
indemnify  him,  that  undertaking  forming  the  consideration  of  Mar- 
tindale's  purchase,  he  cannot,  upon  the  ground  of  fraud,  be  permitted 
to  retain  the  estate.  The  lien,  therefore,  is  clear  in  respect  of  the 
10  500L     The  distinction  as  to  the  annuities  rests  upon  the  single 

(«)  1  Vern.  267.  3rd  ed.  ;  2  Dick.  485. 

(6)  2  Vern.  281.  ((')  1  Bro,  Oh.  420. 

(c)  3Atk.272.  (/)  9  V.  209. 

(d)  Amb.   724 ;   1  Bro.    Oh.  422,  n. 
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circumstance,  that  a  security  by  a  bond  of  indemnity  was  taken,  which 
is  confined  to  the  annuities. 

Nov.  26th,  1808. 

Lord  Chancellor  Eldon,  having  stated  the  case  very  particularly, 
and  observing  that  the  legal  estate  in  the  premises  was,  before  the 
assignees  of  Martindale  executed  the  agreement  for  a  mortcra^e  to 
Symmons,  vested,  under  a  former  conveyance  by  Maekreth,  in  a 
trustee  to  secure  annuities  granted  by  him,  pronounced  the  following 
judgment  : — 

This  case,  when  it  was  argued,  and  since,  has  appeared  to  me  to 
involve  a  question  of  very  great  importance,  with  regard  to  which  I 
am  not  able  to  find  any  rule  which  is  satisfactory  to  my  mind.  If  I 
had  found,  laid  down  in  distinct  and  inflexible  terms,  that,  where  the 
vendor  of  an  estate  takes  a  security  for  the  consideration,  he  has  no 
lien,  that  would  be  satisfactory ;  as,  when  a  rule,  so  plain,  is  once 
communicated,  the  vendor,  not  taking  an  adequate  security,  loses  the 
lien  by  his  own  fault.  If,  on  the  other  hand,  a  rule  has  prevailed,  as 
it  seems  to  be,  that  it  is  to  depend,  not  upon  the  circumstances  of 
taking  a  security,  but  upon  the  nature  of  the  security,  as  amounting 
to  evidence,  as  it  is  sometimes  called,  or  to  declaration  plain,  or 
manifest  intention,  the  expressions  used  upon  other  occasions,  of  a 
purpose  to  rely,  not  any  longer  upon  the  estate,  but  upon  the  personal 
credit  of  the  individual,  it  is  obvious  that  a  vendor,  taking  a  security, 
unless  by  evidence,  manifest  intention,  or  declaration  plain,  he  shows 
his  purpose,  cannot  know  the  situation  in  which  he  stands,  without 
the  judgment  of  a  court,  how  far  that  security  does  contain  the  evi- 
dence, manifest  intention,  or  declaration  plain,  upon  that  point.  That 
observation  is  justified  by  a  review  of  the  authorities  :  from  which  it 
is  clear  that  different  Judges  would  have  determined  the  same  case 
differently  ;  and,  if  some  of  the  cases  that  have  been  determined  had 
come  before  me,  I  should  not  have  been  satisfied  that  the  conclusion 
was  right. 

This  bill  insists  upon  a  lien  in  respect  of  these  annuities  ;  to  be 
paid  all  that  the  plaintiff  himself  has  paid  :  and  either  as  to  the 
original  value,  or  the  present  value,  or  the  future  payments.  I  state 
that  claim  in  these  different  terms,  as,  to  determine  what  is  the  lien, 
it  is  necessary  to  point  out  the  amount  of  it,  and  how  it  is  to  be 
calculated.     Some    doubt    was    thrown    in   the  argument    upon   the 

w.  &  t. — vol.  ii.  59 
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question  of  lien  between  the  vendor  and  vendee  ;  but  it  was  not 
carried  far ;  and  it  is  too  late  to  raise  a  doubt  upon  it :  but  it  is  in- 
sisted, that  the  lien  does  not  prevail  against  third  persons,  even  with 
notice  of  the  situation  of  the  vendor  and  vendee.  It  may  be  of  use  to 
state  the  cases  upon  this  subject  in  the  order  of  time. 

[His  Lordship  then  carefully  considered  many  cases  to  which  it  is 
no  longer  necessary  to  refer,  and  continued :]  From  all  these  authori- 
ties the  inference  is,  first,  that,  generally  speaking,  there  is  such  a 
lien ;  secondly,  that  in  those  general  cases  in  which  there  would  be 
the  lien,  as  between  vendor  and  vendee,  the  vendor  will  have  the 
lien  against  a  third  person,  who  had  notice  that  the  money  was  not 
paid.  Those  two  points  seem  to  be  clearly  settled.  I  do  not  hesitate 
to  say,  that,  if  I  had  found  no  authority  that  the  lien  would  attach 
upon  a  third  person,  having  notice,  I  should  have  had  no  difficulty  in 
deciding  that  upon  principle,  as  I  cannot  perceive  the  difference 
between  this  species  of  lien  and  other  equities,  by  which  third 
persons,  having  notice,  are  bound.  In  the  case  of  a  conveyance  to  B., 
the  money  being  paid  by  A.,  B.  is  a  trustee  ;  and  C.  taking  from  him, 
and  having  notice  of  the  payment  by  A.,  would  also  be  a  trustee,  and 
many  other  instances  may  be  put  (a). 

The  more  modern  authorities  upon  this  subject  have  brought  it  to 
this  inconvenient  state — that  the  question  is  not  a  dry  question  upon 
the  fact,  whether  a  security  was  taken,  but  it  depends  upon  the  cir- 
cumstances of  each  case  whether  the  Court  is  to  infer  that  the  lien 
was  intended  to  be  reserved,  or  that  credit  was  given,  and  exclusively 
given,  to  the  person  from  whom  the  other  security  was  taken. 

In  this  case,  having,  as  other  Judges  have  had,  to  determine  this 
question  of  intention  upon  circumstances,  I  may  mistake  the  fair 
result  of  the  circumstances  which  I  have  endeavoured  to  collect.  I 
must  say  I  have  felt  from  the  first,  that  there  is,  upon  the  part  of  the 
plaintiff,  that  natural  justice  and  equity,  which  excite  a  wish,  that  I 
could  enforce  a  lien  throughout ;  but,  first,  as  to  the  annuities,  I  am 
persuaded  that,  with  reference  to  that  part  of  the  case  involving  the 
question  of  lien  as  to  the  consideration,  or  any  part  of  it,  or  any  sum 
of  money,  the  quantum  of  which  is  to  be  estimated  with  reference  to 
the  present  value,  or  the  past  or  future  payments,  this  is  a  case  in 
which   the    plaintiff  intended    to    rely    entirely  upon    the    personal 

(«)  See  Dyer  v.  Dyer,  p.  810,  ante. 
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security,  the  bond  for  20,000/. ;  and  that  was  the  conception  of 
Martindale  also  ;  by  whose  default  of  payment,  therefore,  the  estate 
is  not  now  subject  to  the  lien  in  respect  of  the  consideration  of  the 
annuities,  or  of  any  allowance  in  respect  of  it.  See  how  it  stands. 
In  1790,  the  plaintiff,  as  principal,  and  Martindale,  as  surety,  being 
engaged  in  an  obligation,  which  I  understand  to  be  a  personal  one, 
for  these  annuities,  agree  to  change  situations ;  Martindale  to  be  the 
principal,  and  the  plaintiff  to  be  surety ;  in  consideration  of  which 
the  plaintiff  agrees  to  give  9,000?.,  secured  by  a  mortgage.  It  rests 
upon  that  until  1793,  when  the  transaction  takes  this  course :  that 
Martindale  shall  be  no  longer  a  mortgagee,  but  owner  of  the  reversion 
in  fee,  and,  which  is  material,  of  the  reversion  expectant  upon  the 
plaintiff's  life  estate.  The  annuities  remain  upon  the  old  footing  ; 
that  is,  some  payments  were  made,  or  arrears  accrued,  between  1792 
and  1793,  and  payments  were  to  arise  from  time  to  time.  The  value 
given  to  Martindale,  in  1792,  by  the  mortgage  of  9,000/,,  for  taking 
the  liability  upon  himself,  was  a  value  which  merely,  by  the  lapse  of 
time,  between  1792  and  1793,  must  have  varied.  If  the  annuities 
had  been  paid  there  must  have  been  a  difference  in  the  estimation ; 
also,  tie  anno  in  annum,  the  value  was  decreasing,  not  only  as  the 
annuities  were  wearing  out,  but  also  as  the  number  of  the  annuitants 
was  decreasing  by  death.  It  is  impossible,  it  is  not  natural,  to 
suppose,  that  parties  dealing  for  the  consideration  of  annuities  and 
the  purchase  of  a  reversion,  which  might  not  take  effect  in  possession 
until  all  the  annuitants  were  dead,  relied  on  that  reversion  as  security, 
in  addition  to  the  indemnity  by  a  bond  for  20,000/. ;  in  the  original 
transaction  the  estate  being  pledged  for  the  sum  of  9,000/.,  as  if 
actually  paid. 

Then,  as  to  the  lien,  for  what  is  it?  Is  it  for  the  original  sum  ? 
That  it  cannot  in  justice  be.  Is  it  for  future  payments— that,  one 
sum  being  paid,  it  does  not  attach  ?  another  sum  not  being  paid,  it 
does  attach  ?  a  charge  upon  the  reversion  arising  from  time  to  time, 
accordingly  as  these  payments  are,  or  are  not,  made  ?  And  is  that 
inference  to  be  drawn  where  a  conveyance  was  executed  without  the 
least  notice  of  such  an  intention— a  security  taken,  not  of  itself 
sufficient  to  exclude  the  purpose  of  such  a  lien  ?  but  the  nature  of 
the  subject,  connected  with  the  fact  of  that  security  taken,  is  decisive 
proof  against  such  an  intention  ;    and  it  appears  accordingly  in  the 
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other  cause,  Symmons  v.  Rankin,  that  Maekreth  and  Martindale 
joined  in  the  conveyance  to  Coutts,  to  secure  an  annuity  of  2,000£., 
without  the  least  reference  to  such  an  intention. 

I  admit,  that  the  opinion  of  Lord  Loughborough  (a),  that  the  case, 
before  Lord  Camden  (b),  went  upon  the  ground  of  lien,  is  an  authority 
very  considerably  against  my  opinion  ;  and  I  cannot  say  upon  what 
the  case  did  proceed,  if  not  upon  that  ground  ;  as  the  estate,  given 
by  the  wife  to  her  husband  for  his  life,  after  her  own  death,  if  not 
affected  by  the  lien,  could  not  be  bound  to  pay  the  annuity.  If  that 
case  is  accurately  represented,  Lord  Camden's  opinion  seems  to  have 
been  that  the  mere  circumstance  of  an  estate  given  in  consideration 
of  an  annuity,  with  a  bond,  would  not  prevent  the  lien  attaching  from 
time  to  time  ;  and,  so  understanding  it,  I  cannot  bring  my  mind  to 
the  conclusion  that  it  is  an  authority  which  ought  to  lead  me  to 
determine,  that,  with  reference  to  these  annuities,  there  is  a  lien, 
either  for  the  original  value,  the  present  value,  or  the  future  pay- 
ment, which  may  or  may  not  become  due. 

As  to  the  other  part  of  the  case,  I  have  considered  long,  whether 
the  conclusion  is  just,  that,  not  meaning  to  have  a  lien,  as  I  think  this 
party  did  not,  with  regard  to  the  annuities,  he  should  mean  to  have  a 
lien  as  to  the  sum  of  money  due  to  Manners.  My  individual  opinion 
is  that  the  intention  was  the  same  as  to  both ;  but,  with  regard  to 
the  latter,  the  cases  authorise  the  lien  ;  unless  it  is  destroyed  by 
particular  circumstances,  which  do  not  exist  here.  That  sum  is 
precisely  in  the  condition  of  a  part  of  the  consideration,  not  paid  ; 
and  then  the  inference  in  equity,  unless  there  are  strong  circum- 
stances, getting  over  it,  is,  that  a  lien  was  intended.  This  comes 
very  near  the  doctrine  of  Sir  Thomas  Clarke  (c),  which  is  very 
sensible  ;  that,  where  the  conveyance,  or  the  payment,  has  been 
made  by  surprise,  there  shall  be  a  lien.  This  plaintiff  understood 
at  the  time  of  the  conveyance,  that  this  money  was  to  be  paid  on 
his  account  to  Manners  ;  which  is  the  same  as  if  it  was  to  have  been 
paid  to  himself,  and  was  not  paid  ;  and  then  the  only  question  is, 
whether,  as,  from  the  special  circumstances  as  to  the  value  and  nature 
of  the  annuities,  I  am  to  infer  that  a  lien  was  not   intended  as  to 

(a)  See  Blackburn  v.  Gregson,  1  Bro.       Bro.  Ch.  423. 

Oh.  420.  (c)  Burgees  v.  Wheate,  1  Black.  150. 

(b)  Tardiffe  v.    Scrughan,    stated    1 


VENDORS    LIEN    FOR    UNPAID    PURCHASE-MONEY.  933 


Mackreth  v.  Symmons. 

them,  I  must  make  the  same  inference  with  respect  to  this  gross 
sum  ;  as  to  which,  if  the  annuities  were  not  mixed  with  the  trans- 
action, the  doctrine  of  equity  is,  that  the  lien  would  attach.  As  to 
that  sum,  my  judgment  is,  that  the  plaintiff  has  a  lien. 

It  is  contended  that  there  are  other  circumstances  in  this  case 
that  the  defendant,  Symmons,  has  a  conveyance  of  the  estate  without 
notice,  or,  rather,  a  contract ;  as  he  had  notice  at  the  time  of  the 
conveyance.  It  is  not  necessary  to  go  into  the  doctrine  as  to  the 
effect  of  notice  at  the  time  of  the  contract,  or  at  the  time  of  pay- 
ment of  the  money  ;  though  there  is  no  doubt  the  defendant,  when 
he  took  his  conveyance,  had  notice  from  the  recitals  in  his  title-deed 
of  Mackreth's  rights  and  Martindale's  obligations,  as  vendor  and 
vendee.  Neither  is  it  necessary  to  go  into  the  consideration  of 
another  argument;  that  the  defendant's  money  was  not  originally 
lent  upon  the  faith  of  the  land.  There  is  a  great  difference  between 
the  effect  of  a  judgment  as  attaching  upon  the  land,  and  a  special 
agreement  by  a  creditor  for  a  security  upon  the  land.  It  is  not, 
however,  necessary  to  determine  such  questions ;  as  neither  the 
plaintiff  nor  the  defendant  Symmons  has  the  legal  estate,  which 
appears  in  the  other  cause,  Symmons  v.  Rankin,  to  be  in  Coutts, 
under  the  conveyance  of  1793,  in  which  Martindale  and  Mackreth 
joined  ;  and  then,  between  equities  the  rule  "  Qui  prior  est  tempore 
potior  est  jure,"  applies  (a). 

The  result  of  this  case  is,  that  the  bill  must  be  dismissed  as  it 
regards  the  annuities,  and  is  right  as  to  the  other  part  of  the  claim ; 
and,  being  right  in  one  point,  and  wrong  in  the  other,  the  decree 
must  be  without  costs. 

This  case  was  mentioned  by  way  of  motion  to  vary  the  minutes, 
upon  a  misunderstanding  as  to  the  costs. 

Lord  Chancellor  Eldon,  having  repeated  the  ground  upon 
which,  no  costs  were  given,  made  the  following  additional  obser- 
vations : — 

Since  the  judgment  was  pronounced,  I  have  met  with  a  case  which 
was  not  cited  in  the  argument,  but  is  referred  to  in  Mr.  Sugden's 
work   (b),   which  seems  to  me  to  be  a  book  of  considerable  merit, 

(a)  This  rule  only  applies  when  the      ante,  p.  98;  Eice  v.  E.,  2  Drew.  73. 
equities  are  equal.     See  Eussell  v.  E.,  (Z>)  The  case  alluded  to  by  the  Lord 
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in  which  this  subject  is  considered  with  much  attention,  and  he 
comes  to  a  conclusion  different  from  mine.  I  looked  into  the  Regis- 
trar's Book  for  that  case,  the  name  of  which  I  do  not  recollect ;  and 
it  does  seem  to  me  that  his  inference  is  not  the  necessary  inference, 
arising  from  the  circumstances  of  that  case,  as  I  find  it  in  the  Regis- 
trar's Book.  I  mention  this,  to  show  that  I  have  not  withdrawn 
from  the  opinion  I  have  expressed  upon  this  subject;  as  to  which, 
conceiving  it  to  be  of  great  importance,  I  should,  if  convinced, 
be  very  ready  to  retract ;  but,  having  endeavoured  to  collect  all  the 
doctrine  of  the  Court  upon  it,  I  am  sure  I  am  right  in  that.  I  wish 
I  was  as  sure  in  the  application  of  the  evidence. 


NOTES. 

1.  Generally. 

2.  Lien  against  a  railway  or  other  company,  p.  938. 

3.  Cases  in  which  the  hen  is  determined  or  does  not  attach,  p.  940. 

By  taking  security,  p.  940. 

Loss  of  Hen  by  conduct,  &c,  p.  945. 

4.  Enforcement  of  Hen,  p.  949. 

5.  Vendee's  hen  for  purchase-money,  p.  950. 


1.  Generally. 

A  vendor's  lien  for  unpaid  purchase-money  is  a  charge  upon  the 
land  sold,  created  by  construction  of  equity  independently  of  any 
supposed  agreement  (a). 

It  "  arises  whenever  there  is  a  valid  contract  of  sale,  and  the  time 
for  completing  that  contract  has  arrived  and  the  purchase-money  is 
not  duly  paid  "  (b). 

The  doctrine  is  thus  stated  by  Eldon,  C,  in  the  principal  case  (c) : — 
"  Where  the  vendor  conveys,  without  more,  though  the  consideration 
is  upon  the  face  of  the  instrument  expressed  to  be  paid,  and  by  a 

Chancellor   appears  to   be   Comer    v.  (b)  Kettlewell  v.  Watson,  26  C.  D. 

Walkley,   stated  356,  2nd  edit.  ;  465,  p.  507,  C.  A. 

866,  11th  edit.,  Sugd.  V.  &  P.  (c)  This  extract  is  taken  from  the 
(a)  Cf.    Story   (1892),    1217,    1220;  observations  of  Eldon,  C,  before  de- 
Toft  v.  Stephenson,  5  De  G.  M.  &  G.  livering  his  final  judgment ;  see  15  V., 
735.  P-  337. 
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receipt  indorsed  upon  the  back,  if  it  is  the  simple  case  of  a  convey- 
ance, the  money,  or  part  of  it,  not  being  paid,  as  between  the  vendor 
and  '  the  vendee,  and  persons  claiming  as  volunteers,  upon  the 
doctrine  of  the  Court  of  Equity,  which,  when  it  is  settled,  has  the 
effect  of  a  contract,  though  perhaps  no  actual  contract  has  taken 
place,  a  lien  shall  prevail ;  in  the  one  case,  for  the  whole  considera- 
tion ;'  in  the  other,  for  that  part  of  the  money  which  was  not  paid  (a). 
And 'it  applies  on  possession  being  given,  whether  the  conveyance 
has  been  executed  or  not  (6). 

Before  the  Judicature  Act,  1873,  possession  was  essential  to  the 
existence  of  the  lien,  and  after  the  vendor  had  executed  an  absolute 
conveyance,  his  lien  on  the  land  or  the  deeds  was  gone  at  law  (c). 
Where,  however,  the  conveyance  stated  contrary  to  the  fact  that  the 
purchase  money  had  been  paid,  though  the  estate  passed  at  law,  it  did 
not  pass  in  equity  until  the  actual  payment  (d) ;  and  now  the  equity 
rule  prevails,  Judicature  Act,  1873,  s.  25,  s.-s.  11. 

The  assignees  of  a  bankrupt  vendor,  or  his  assignees  by  parol 
assignment,  are  also  entitled  (e). 

The  principle  would  also  apply  to  the  case  of  a  mortgagor  who 
has  not  received  the  mortgage  money,  although  the  deed  contains  an 
acknowledgment,  and  a  receipt  has  been  indorsed.  The  mortgagor 
would  be  entitled  to  redeem,  on  payment  of  what  should  be  found 
to  have  been  actually  advanced,  with  interest  (/). 

It  is  said  that  the  lien  will  also  extend  to  money  advanced  by  the 
unpaid  vendor  to  the  purchaser  for  improvements  ((/),  but  the  case 
does  not  seem  to  go  as  far  as  this. 

The  lien  prevails  against  the  purchaser,  his  heirs,  and  all  volunteers 
claiming  under  him  (h).     Against  second  purchasers  for  value  with 

(a)  See  also  Chapman  v.  Tanner,  1  the  equivalent  of  the  indorsed  receipt, 
Vera.  267  ;  Austen  v.  Halsey,  6  V.  475.  Conveyancing,  &c.  Act,  1881,  s.  54. 

(b)  Smith  v.  Hibbard,  2  Dick.  730  ;  («)  Grant  v.  Mills,  2  V.  &  B.  309, 
Smith  v.  Evans,  28  B.  59.  13  E.  B.  101 ;  Dryden  v.  Frost,  3  My. 

(c)  Goode  v.  Burton,  1  Ex.  1S9  ;  &  C.  670  ;  Lacey  v.  Ingle,  2  Ph.  413. 
Esdaile  v.  Oxenham,  3  B.  &  C.  229.  (/)  Bickerton  v.  Walker,  31  C.  D., 

(d)  Winter  v.  Anson,  1  S.  &  S.  434,  p.  157  ;  Rt  Cockroft,  24  C.  D.  94  : 
3  Euss.  488  ;  Jersey  v.  Briton,  &o.  Co.,  Harris  v.  Tubbs,  42  C.  D.  79,  lease- 
7  Ecp  p.  413.    See  also  Coppin  v.  G,  2  holds. 

P.  W.  291 ;    Hawkins  v.   Gardiner,  2  {g)  Ex  p.  Linden,  1  Mont.  D.  &  De 

S    &  G.  441;     Leman  v.  Whitley,  4  G.  428. 

Rn,s  423;  as  to  which  see  Re  Marl-  (7»)  Mackreth  v.  Symmons  ;  Leman 

borough,  (1894)  2  Ch.  p.    146.     A  re-  v.  Whitley,   4  Euss.  423;    Hams   v. 

ceipt  in  the  body  of  the  deed  is  now  Tubb,  supra. 
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notice  (a).  Against  second  purchasers  for  value  without  notice,  unless 
such  purchasers  have  the  legal  estate  (b),  or  a  better  equity  than  the 
vendor  (c).  Against  a  judgment  creditor  before  an  actual  convey- 
ance has  been  made  to  him  (d). 

The  assignees  of  a  bankrupt  will  be  affected  by  the  equitable  lieD, 
although  they  may  have  had  no  notice  of  it ;  for  it  is  a  clear  principle 
that  assignees  in  bankruptcy  take  subject  to  all  the  equities  attaching 
to  the  bankrupt  (e).  So,  also,  will  the  assignees  under  a  general 
assignment  for  the  benefit  of  creditors  (/). 

In  Barker  v.  B.  (g),  a  testator  gave  a  legacy  to  his  daughters  on 
condition  that  they  should  convey  to  his  sons  certain  shares  in  real 
estate.  The  daughters  conveyed,  but  they  were  not  paid  the  legacies, 
Romilly,  M.R.,  after  some  doubt,  held  the  transaction  was  not  a  sale, 
that  a  mere  personal  obligation  was  created,  and  that  the  daughters 
had  no  lien  on  the  land  conveyed. 

The  lien  attaches  upon  copyholds  and  leaseholds,  as  well  as 
freeholds  (h).     It  will  extend  to  machinery  affixed  to  the  land  (i). 

The  vendor's  lien,  like  any  other  equitable  chose  in  action,  is 
assignable  even  by  parol  (k),  but  the  assignee  will  take  it  subject  to 
any  prior  incumbrances  created  by  the  vendor  (I). 

A  bequest  to  a  charity,  of  money  due  upon  a  vendor's  lien,  was 
within  the  Mortmain  Act(m),  and  therefore  void  as  savouring  of  realty. 

A  vendor  is  not  the  less  a  trustee  for  the  vendee  because  he  has  a 
lien  for  his  purchase-money  (<?).     Therefore  on  the  death  of  a  vendor 

(a)  Ibid.  ;  and  Frail  v.  Ellis,  16  B.  Lee,  Bankruptcy  (1891),  p.  289. 
350.  (g)  10  Eq.  438. 

(b)  Ibid. ;  and  Frere  v.  Moore,  8  (h)  Winter  v.  Anson,  3  Buss.  492 ; 
Price,  475;  Harris  v.  Tubb,  42  C.  D.  Matthew  v.  Bowler,  6  Ha.  110;  Wrout 
79,   and  see  note,  infra,   "  Purchaser  v.  Dawes,  25  B.  369. 

for  value,"  &c,  p.  948.  (i)  Re    Vulcan   Ironworks,    W.    N. 

(c)  Bice  v.   B.,    2   Drew.    73,   cited      (1888),  p.  37. 

infra;  Kettlewell  v.  Watson,  26  C.  D.  (jfe)  Dryden   v.  Frost,    3  My.   &  C. 

501.  640;  Ellison  v.  E.,  note,  ante,  p.  853. 

(d)  Finch  v.  Wincbelsea,  1  P.  W.  (/)  Lacey  v.  Ingle,  2  Pb.  413 ;  Man- 
278.  gles  v.  Dixon,  1  Mac.  &  G.  437, 3  H.  L. 

(e)  Ex  p.  Hanson,  12  V.  349,  8  Cas.  702 ;  Bayne  v.  Baker,  1  Gif.  241 ; 
B.  B.  335;  Grant  v.  Mills,  2  V.  &  B.  Peto  v.  Hammond,  29  B.  91. 

306,   13  B.  B.  101;    Ex  p.   Peake,   1  (m)  9  Geo.  2,  c.  36;  Harrison  v.  H, 

Madd.  346,  16  B,  B.  233.  1  Buss.  &  M.  71.     See  now  51  &  52 

(/)  FaweU  v.    Heelis,   Amb.    724;  Vict.  c.  42;  54  &  55  Vict.  c.  73;  55 

Blackburn  v.  Gregson,  1  Bro.  Cb.  302  ;  Vict,  c,  11. 

Bowles  v.  Bogers,  6  V.  95  (n.) ;  Yate-  (//)  Lysagbt  v.  Edwards,  2  C.  D.  506. 
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of  freeholds  after  the  31st  of  December,  1881,  the  Conveyancing  and 
Law  of  Property  Act,  1881,  applies  (a). 

A  judgment  entered  up  against  the  vendor  after  a  contract  for 
sale,  may  be  enforced  against  the  unpaid  purchase-money  by 
equitable  execution  (b). 

Where  an  agent  is  authorised  to  receive  the  purchase-money,  the 
lien  is  not  lost  where  in  fact  no  actual  payment  of  the  purchase- 
money  is  made,  but  only  a  payment  by  account  (c). 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  after  the 
31st  December,  1881,  a  receipt  for  consideration  money  in  the  body 
of  the  deed  shall  be  sufficient,  without  any  further  receipt  from  the 
same  being  endorsed  on  the  deed  (s.  54) ;  and  by  s.  55,  "  A  receipt 
for  consideration  money  or  other  consideration  in  the  body  of  a 
deed  or  indorsed  thereon,  shall,  in  favour  of  a  subsequent  purchaser 
not  having  notice  that  the  money  or  other  consideration  thereby 
acknowledged  to  be  received,  was  not  in  fact  paid  or  given,  wholly  or 
in  part,  be  sufficient  evidence  of  the  payment  or  giving  of  the  whole 
amount  thereof"  (d).  These  sections  apply  only  to  deeds  executed 
after  the  commencement  of  the  Act  (31st  December,  1881). 

Marshalling.— As  to  marshalling  in  respect  of  vendor's  lien,  see 
Aldritch  v.  Cooper,  vol.  1,  p.  52. 

Statutes  of  Limitation.— A.  vendor's  lien  for  unpaid  purchase- 
money  may  be  barred  at  the  end  of  12  years  (e).  As  to  when  the 
time  commences  to  run,  see  Toft  v.  Stephenson  (/). 

Locke  King's  Act  and  subsequent  Acts  (g).— The  personal  estate 
of  a  deceased  purchaser,  whether  dying  testate  or  intestate,  is  no 
longer  primarily  liable  to  discharge  a  lien  for  unpaid  purchase- 
money,  whether  in  respect  of  freeholds  (A)  or  of  leaseholds  (i).  In 
Re  Kidd  (k),  a  building  agreement  provided  for  leases  with  ground 

(a)  See  ss.  4  and  30;  Dart  (1888),  p.  vendor's    lien;     Scott,    &c.    Contract, 

18  (ft.).  (1895)  1  Ch.  596. 

'h)  Brown  v.  Perrott,  4  B.  585 ;  cf.  (e)    Real    Property  Limitation  Act, 

Robinson    v.  Hedger,    14    Jut.    784 ;  1874,   ss.  8  and  9 ;    the  Trustee  Act, 

Edwards,  Execution  (1888),  p.  322.  1888,  ss.  1  and  8. 

(c)  Wrout    v.   Dawes,    25    B.    369;  (/)  5  De  G.  M.  &  G.  735. 
Wilson  v.  Keating,  4  De  G.  &  J.  588.  (</)  17  &  18  Vict.  c.  113,  30  &  31 

(d)  Saunders  v.  Kent,  W.  N.  (85)  Vict.  c.  69,  s.  2,  40  &  41  Vict.  c.  34. 
147  ;  Bickerton  v.  Walker,  31  0.  D.,  See  vol.  1,  pp.  24,  31,  where  they  are 
p.   159  ;    Gordon    v.  James,  30  C.  D.  printed. 

249.     Where  there  is  no  receipt  clause  {h)  Be  Cockcroft,  24  C.  D.  94. 

or  receipt  indorsed,  the  purchaser  must  (/)  Be  Kershaw,  37  C.  D.  674. 

pay  expense  of   proving  there  is   no  (k)  (1894)  3  Ch.  558. 
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rents  up  to  180?.  a  year,  and  at  the  option  of  the  lessor  for  further 
leases  on  payment  by  her  of  twenty-two  years'  purchase  of  the 
further  ground  rents,  she  executed  the  option  and  deed  before 
completion.  Held,  that  her  devisees  took  the  land  included  in  the 
agreement,  subject  to  discharging  the  amount  payable  to  the  lessees 
in  respect  of  the  further  leases,  and  it  seems  the  lessees  had  a  lien  on 
the  land  for  unpaid  purchase-money. 


2.  Lien  against  a  Railway  or  other  Company. 

A  vendor  of  land  to  a  railway  company  is,  with  respect  to  his 
lien,  in  no  different  position  from  a  vendor  of  land  to  any  other 
person  (a),  and  will  have  a  lien  thereon  in  respect  of  unpaid  compen- 
sation as  well  as  purchase-money  (6),  unless  such  compensation  is  the 
subject  of  a  separate  agreement  between  him  and  the  company  (c), 
and  he  is  not  deprived  of  such  lien  by  a  deposit  and  bond  under  the 
85th  section  of  the  Lands  Clauses  Consolidation  Act,  1845  (d),  nor  by 
accepting  a  deposit  in  the  names  of  trustees  in  lieu  of  the  statutory 
deposit,  if  the  purchase  and  compensation  moneys  exceed  the  deposited 
sum  (e).  The  lien  also  extends  as  against  another  company,  lessee  of 
the  company  which  made  the  purchase  (/). 

And  a  mortgage  of  part  of  the  land  under  a  Railway  Act  will  not 
oust  the  vendor's  lien  (g). 

The  vendor  of  land  to  a  railway  company  has  the  ordinary  reme- 
dies for  enforcing  it  (h),  and  the  Court  will,  although  the  railway  may 
have  been  made  over  the  land,  and  opened  for  public  use,  enforce  the 
lien  by  sale  (i),  or  decree  rescission  of  the  contract  and  possession  (k). 
But  it  is  now  ultimately  settled  that  the  Court  will  not,  before  judg- 
ment in  the  action,  grant  an  injunction  to  restrain  the  company 
from  running  trains  or  engines   over  the   land  until  the  payment  of 

(a)  Per  Selwyn,  L.J.,  Wing  v.  Hants  B.  Co.,  5  Eq.  17;  Cosens  v. 
Tottenham,  &c.  E.  Co., (1868)  3  Ch.  740;       Bognor  E.  Co.,  1  Ch.  594. 

Allgood  v.  Merry-bent,  &c.  E.  Co.,  33  (</)  Nash  v.  Worcester  Improvement 

C.  D.  574.  Commissioners,  1  Jur.  (N.  S.)  973. 

(b)  Walker  v.  The  Ware  E.  Co.,  1  (/<)  Wing  v.  Tottenham,  &c.  E.  Co., 
Eq.  195.  3  Ch.  740. 

(c)  Ibid.  (0  ^id.  ;  Walker  v.  The  Ware,  &c. 
{d)  8  &  9  Vict.  c.  18  ;  Ibid.                       E.  Co.,  1  Eq.  195. 

(e)  Ibid.  (&)  Allgood  v.  Merrybent,  &c.  E.  Co., 

(/)  Bishop  of  Winchester  v.  Mid-       33  C.  D.  p.  574. 
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the  purchase-money  of  the  land  agreed  to  be  taken  (a),  unless, 
perhaps,  the  company  were  destroying  the  property  (6) ;  but  it  would 
seem  in  such  a  case  it  would  be  more  proper  to  apply  to  have  the 
purchase-money  paid  into  Court  (c). 

In  Allgood  v.  Merrybent,  Sc.  R.  Co.  (d),  after  judgment  that  the 
unpaid  vendor  was  entitled  to  his  lien,  it  being  clear  that  a  sale 
would  be  useless,  an  injunction  was  granted  restraining  the  defendant 
company  from  running  trains  over  the  land  and  from  continuing  in 
possession  of  it  (e),  and  Williams  v.  Aylesbury,  &c.  R.  Co.  and 
Munns  v.  Isle  of  Wight  R.  Co.,  supra,  were  discussed. 

The  Court  will  not  generally  appoint  a  receiver  before  judgment  (/), 
but  it  will  do  so  at  the  hearing  (g). 

Where  land  is  taken  by  a  railway  company,  and  the  purchase- 
money,  ascertained  by  arbitration  under  the  Lauds  Clauses  Consoli- 
dation' Act,  1845  (h),  has  been  paid,  the  vendor  is  not  entitled  to  a 
lien  on  the  land  sold  for  the  costs  of  the  arbitration  payable  to  him 
by  the  company  (i).  Nor  is  a  vendor  entitled  to  a  lien  for  costs  on 
the  sum  deposited  by  a  railway  company  under  the  85th  section  of 
the  Lands  Clauses  Act  (k),  and  upon  due  performance  of  the  condition 
of  the  bond,  mentioned  in  the  same  section,  the  company  are  entitled 
to  have  the  money  paid  out  to  them,  notwithstanding  the  pendency 
of  a  question  between  them  and  the  vendor  with  respect  to  such 
costs  (I).  And  where  the  sale  to  the  railway  company  is  in  consider- 
ation of  a  rent  charge  of  the  company,  under  the  10th  &  11th 
sections  of  the  Lands  Clauses  Act,  it  has  been  held,  on  the  principle 
of  Winter  v.  Anson  (m),  that  there  will  be  no  lien  for  unpaid  pur- 
chase-money (n). 

(a)  Pell    v.   Northampton,    &c.    R.  (/)  Latimer  v.  Aylesbury,  &c.  R. 
Co.,    2    Ch.    100;   Munns   v.   Isle    of      Co.,  9  C.  D.  385. 

Wight  R.  Co.,  5  Ch.  414;  Lycett  v.  (</)  Munns  v.  Isle  of  Wight  R.  Co.,  5 

Stafford,  &c.  R.  Co.,  13  Eq.  261;  and  Ch.  414;    Williams   v.   Aylesbury  R. 

see  and  consider  Bishop  of  Winchester  Co.,  2S  L.  T.  (N.  S.)  547. 

v.  Mid-Hants  R.  Co.,  5  Eq.  17  ;  Lati-  (h)  8  &  9  Vict.  c.  18. 

mer  v.  Aylesbury,  &c.  R.  Co.,  9  C.  D.  (*)  Ferrers  v.  Stafford  and  Uttoxeter 

385-  R.  Co.,  13  Eq.  524. 

(b)  Pell  v.  Northampton,  &c.  R.  Co.,  (A-)  8  &  9  Vict.  c.  18. 

2  Ch.  101,  per  Turner,  L.J.  (I)  Re  London  &  South- Western R. 

(c)'lbid'.  102,  Cairns,  L.J.  Co.,  2  Ph.  772  ;  Re  Neath,  &c.  R.  Co., 

(d)  33  C.  D.  571.  9  Ch.  263. 

(e)  Seton  (1893),  p.  1902,  Forms  4,  (m)  1  S.  &  S.  434. 

5   6.     And  see  the  judgment  in  Mar-  (h)  Jersey  v.  Briton,  &c.  Dock  Co., 

shall  v  Scarborough,  &c.  R.  Co.,  W.  N.       7  Eq.  409.   But  see  Eyton  v.  Denbigh, 
,1889)  73  &c.  R.  Co.,  6  Eq.  14  ;  Ibid.  7  Eq.  439. 
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3.  Cases  in  which  the  Lien  is  determined  or  does  not  attach. 

By  Express  Agreement. — Express  stipulations  inconsistent  with 
the  retention  of  a  lien  will  of  course  exclude  it  (a). 

By  taking  Security. — The  mere  taking  of  personal  security,  e.g., 
bills  of  exchange  (b),  is  not  sufficient  to  take  away  the  lien.  The 
question  in  each  case  is,  does  the  evidence  show  an  intention  on  the 
part  of  the  vendor  to  rely  not  upon  the  security  of  the  estate,  but 
solely  upon  the  personal  credit  of  the  vendee.  "  The  modern  autho- 
rities upon  this  subject  have  brought  it  to  this  inconvenient  state, 
that  the  question  is  not  a  dry  question  of  fact  whether  a  security  was 
taken,  but  it  depends  upon  the  circumstances  of  each  case,  whether 
the  Court  is  to  infer,  that  the  lien  was  intended  to  be  reserved,  or 
that  credit  ivas  given,  and  exclusively  given,  to  the  person  from 
ivhom  the  security  was  taken  (c). 

Sometimes  the  decision  will  turn  upon  the  particular  circumstances 
of  the  bargain  between  the  parties  (d),  sometimes  upon  the  nature  of 
the  property  sold  or  the  purpose  for  which  it  was  sold  (<?),  sometimes, 
as  in  Nairn  v.  Prowse  (/)  and  Mackreth  v.  Symmons,  upon  the 
nature  of  the  security  taken. 

It  lies  on  the  vendee  to  show  that  the  vendor  agreed  to  rest  on 
the  security  and  to  discharge  the  land  (g),  and  evidence  may  be  given 
to  show  the  real  nature  of  the  transaction  (h). 

It  is  now  settled,  that  a  mere  personal  security  for  the  purchase- 
money,  as  a  bond  (i),  a  bill  of  exchange  (k),  although  with  a 
surety  (I),  or  a  promissory  note  (m),  whether  negotiated  or  not  (%), 
will  not,  without  more,  be  sufficient  evidence  of  the  intention  of  the 

(a)  Be  London,   &c.  Co.,   58   L.  T.  (</)  Hughes  v.  Kearney,  1  Sch.  &  L. 

798.  132,  9  E.  E.  30. 

(6)  Grant  v.  Mills,  13  E.  E.  101,  2  (h)  Frail  v.  Ellis,  16  B.  350. 

V.  &B.  306.  (7)  Hearle    v.    Botelers,    Gary,    35; 

(c)  Per  Eldon,  C,  supra,  p.  930;  Winter  v.  Anson,  3  Euss.  488;  Collins 
Nairn  v.  Prowse,  6  V.  752,  6  E.  E.  37  ;  v.  C,  31  B.  346. 

Winter  v.  Anson,  3  Euss.  488  ;  Ex  p.  (A-)  Teed  v.  Carruthers,  2  Y.  &  C.  C. 

Loaring,  2  Eose,  79.  C.  31  ;  Grant  v.  Mills,  supra. 

(d)  Clark  v.  Eoyle,  3  Si.  502  ;  Buck-  (I)  Hughes  v.  Kearney,  1  Sch.  & 
land  v.  Pocknell,  &c,  13  Si.  506.  L.  136;  Grant  v.  Mills,  supra. 

(e)  Jersey  v.  Briton,  &c,  Dock  Co.,  (m)  Gibbons  v.  Baddall,  2  Eq.  Ca. 
7  Eq.  409;  Be  Brentwood  Brick,  &c,  Abr.  632  (n.) ;  Hughes  v.  Kearney, 
Co.,  4  C.  D.  562.  supra;  Exp.  Peake,  1  Madd.  346. 

(/)  Supra.  (n)  Exp.  Loaring,  2  Eose,  79. 
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vendor  to  give  credit  exclusively  to  the  purchaser,  or  to  his  security, 
so  as  to  take  away  the  lien. 

In  Winter  v.  Anson  (a)  there  was  an  agreement  for  the  sale  of  an 
estate,  by  which    it  was,    amongst    other   things,  agreed  that  the 
amount  of  the  consideration-money  should  be  secured  by  the  bond  of 
the  purchaser  to  the  vendor,  with  interest  at  U.  per  cent.,  and  should 
remain  so  secured,  during  the  life  of  the  vendor,  on  the  regular  pay- 
ment of  interest.     A  conveyance  was  executed,  in  pursuance  of  the 
agreement,  and  in  consideration  of  the  purchase-money  therein 
expressed  to  have  been  paid,  and  the  vendor's  receipt  was  indorsed 
upon  it.     Part  only  of  the  purchase-money  had,  in  fact,  been  paid, 
and  the  residue  was  secured  by  bond  conditioned  to  be  void  on  pay- 
ment by  the  vendee,  to  the  executors,  administrators,  or  assigns  of 
the  vendor  of  the   residue   of  the    purchase- money    within    twelve 
months  next  after  the  decease  of  the  vendor,  with  interest  at  U.  per 
cent.     Leach,  M.R.,  although  he  at  first  decided  in  favour  of  the  lien, 
afterwards  decided  against  it,  upon  the  ground  that  the  case  was,  in 
principle,  the  same  as  if  the  conveyance  had  stated  the  real  contract 
of  the  parties  ;  and  that,  by  the  effect  of  that  contract,  the  vendor 
agreed  to  part  with  his  estate  in  consideration  of  the  bond  for  the 
future  payment  of  the  price  ;  and  that,  when  such  bond  was  executed 
the  estate  passed  to  the  vendee  in  equity,  as   well  as  at  law.     This 
decision  was  reversed  by  Lyndhurst,  C,  who  held,  that  the  circum- 
stance, that  the  money  was  secured  to  be  paid  at  a  future  day,  did 
not  affect  the  lien.     "  I  do  not  think,"  said  his  Lordship,  "  that  the 
lien  is  affected  by  the  fact  of  the  period  of  payment  being  dependent 
on  the  life  of  the  vendor.     That  circumstance  does  not  appear  to  me 
to  afford  such  clear  and  convincing  evidence  of  the  intention  of  the 
vendor  to  rely,  not  upon  the  security  of  the  estate,  but  solely  upon 
the  personal  credit  of  the  vendee,  as  would  be  necessary  in  order  to 
wet  rid  of  the  lien  "  (b).     An   appeal  was  lodged  against  this  decision, 
but  it  was  afterwards   withdrawn  (c).     In  Jersey  v.   Briton  Ferry 
Co.  (d)  a  man  conveyed  a  piece  of  land  for  the  construction  of  a  public 
work  in  consideration  of  an  annual  payment.     James,  V.-C,  followed 
the  principle  as  stated  by  Leach,  M.R.,  in  the   above  case,  thinking 
that  it  was  not  affected  by  the  judgment  on  the  appeal,  and  held  it 
would  be  quite  contrary  to  the  intention  of  the  parties  to  suppose  the 
vendor  was  reserving  to  himself  a  right  at  some  future  time  to  enter 
and  destroy  the  public  work  if  the  annual  rent  should  fall  into  arrear. 
(a)  1  S.  &  S.  434.  (c)  Sugd.  V.  &  P.  258,  11th  edit. 

(6)  3  Buss.  488.  (d)  7  Eq.  409. 
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Where  an  estate  is  conveyed,  in  consideration  of  an  annuity,  the 
vendor  may  have  a  lien  npon  the  land  for  the  annuity,  although  a 
bond  or  covenant  is  given  to  see-ure  the  payment  of  the  annuity  (a). 
In  Matthew  v.  Bolder  (b),  where  there  was  a  sale  and  assignment  of 
a  life  interest  in  leaseholds  in  consideration  of  a  weekly  sum,  to  be 
paid  to  the  vendor  during  her  life,  with  a  covenant  by  the  purchaser, 
for  himself,  his  heirs,  executors,  and  administrators,  to  make  the 
weekly  payment  to  the  vendor,  and  to  repair  and  insure  the  premises, 
and  otherwise  perform  the  covenants  in  the  lease,  Wigram,  V.-C, 
held  that  the  vendor  was  entitled  to  a  lien  on  the  life  interest  in  the 
leaseholds,  which  was  the  subject  of  the  assignment  for  the  weekly 
payment. 

But  where  the  Court  is  satisfied,  from  the  particular  circumstances 
of  the  case,  that  the  vendor  intended  to  substitute  the  vendee's  per- 
sonal security  for  his  lien,  the  latter  is  gone  (c). 

In  Clark  v.  Royle  (d),  where  the  conveyance  was  made  in  consider- 
ation of  the  vendee  entering  into  covenants  therein  contained  for 
payment  of  an  annuity  to  the  vendor,  and  3,000£.  to  certain  per- 
sons in  the  event  of  the  vendee's  marrying,  Shadivell,  V.-C,  distin- 
guishing the  case  from  Tardife  v.  Scrughan  (e),  held  that  there  was 
no  lien,  on  the  ground  that  the  deed  plainly  marked  out,  that  the 
consideration  on  the  one  side  was  the  conveyance  of  the  estate,  and 
on  the  other,  the  entering  into  the  covenants. 

So  in  Parrott  v.  Sweetland  (/),  where  a  receipt  was  given  by  the 
vendor  for  a  bond,  as  the  consideration  for  an  estate,  the  lien  was 
gone,  as  the  parties  in  effect  bargained  for  a  security,  and  not  for  a 
stipulated  sum. 

So  in  Buckland  v.  Pocknell  (g),  where  A.  agreed  to  sell  an  estate  to 
B.  for  an  annuity  of  200L,  to  be  paid  to  him  for  his  life,  and  an 
annuity  of  92£.,  to  be  paid  after  his  decease  to  his  son,  and  B.  was  to 
pay  off  a  mortgage  to  which  the  estate  was  subject.  Accordingly  B. 
executed  a  deed,  by  which  he  granted  the  annuities  to  A.  and  his 
son,  and  covenanted  to  pay  them  ;  and  by  a  conveyance  of  even  date, 

(a)  Tardive  v.  Scrughan,  1  Bro.  Ch.  (c)  Mackreth  v.  Symmons,  Nairn  v. 
423,  a  case  which  has  been  much  Prowse,  6  V.  752,  6  R.  R.  37,  supra ; 
criticised;  see  Mackreth  v.  Symmons,  Re  Albert  L.  A.  Co.,  11  Eq.  p.  178, 
Clark  v.   Royle,  3  Si.  502  ;    Matthew  and  the  cases  following,  supra. 

v.  Bowler,  infra,  but  the  authority  of  (d)  3  Si.  499. 

which  is  now  established,  Dart  (1888),  (e)  Supra, 

830  On.) ;  Blackburn  v.  Greyeon,  1  Bro.  (/)  3  My.  &  K.  655. 

ctl_  420.  (.'/)  13  Si.  406,  see  Frail  v.  Ellis,  16 

(b)  6Ha.  110.  B.  350. 
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but  executed  after  the  annuity  deed,  after  reciting  the  annuity  deed, 
A.  and  the  mortgagee,  in  pursuance  of  the  agreement,  and  in  con- 
sideration of  the  premises  and  of  the  annuities  having  been  so 
granted  as  thereinbefore  recited,  and  of  the  payment  of  the  mortgage- 
money,  conveyed  the  estate  to  B.  Upon  the  death  of  A.,  his  son's 
annuity,  which  had  been  assigned  to  the  plaintiff,  became  in  arrear. 
Shadwell,  V.-C,  held  that  there  was  no  lien  for  the  annuity. 

So,  likewise,  in  Dixon  v.  Gayfere  (a),  where  the  purchaser  con- 
tracted to  buy  an  estate  from  the  vendor,  and  upon  an  assignment 
being  made  to  grant  to  the  vendor  an  annuity  of  501.  per  annum, 
during  three  lives,  "  to  be  secured  by  bond"  Romilly,  M.R.,  held,  that 
the  vendor  had  no  lien  on  the  estate  for  payment  of  the  annuity. 
The  decree,  however,  was  varied  by  Cranworth,  C,  who,  agreeing 
with  his  Honor  that  the  vendor  had  no  lien  on  the  estate  for  pay- 
ment of  the  annuity,  held  that  he  was  entitled  (the  purchaser  being 
dead  and  there  having  been  no  conveyance)  to  have  the  aunuity 
secured  by  a  valid  and  effectual  bond  before  he  could  be  called  upon 
to  convey  the  estate  (b). 

So  in  Re  Brentwood  Brick,  &c.  Go.  (c),  where  a  leasehold  brick- 
field was  assigned  to  a  company  in  consideration  of  6,000?.  to  be  paid 
to  the  vendor  as  thereinafter  mentioned,  viz.,  50  per  cent,  on  all 
moneys  to  be  received  from  sale  of  shares,  and  50  per  cent,  on  all 
moneys  borrowed  by  the  Company  by  way  of  capital,  until  the  6,000/. 
was  paid.  The  Company  became  abortive.  No  money  was  received 
by  sale  of  shares,  or  borrowed,  and  ultimately  the  Company  was 
ordered  to  be  wound  up.  It  was  held  by  the  C.  A.,  that  the  nature  of 
the  contract  was  such  as  to  exclude  the  vendor's  lien,  and  that 
the  vendor  had  no  lien  on  the  leasehold  premises.  -''The  ven- 
dor," said  James,  L.J.,  "  got  for  his  property  a  charge  upon, 
and  a  right  to  the  capital  of  the  Company  to  the  extent  of 
6,0001.,  when  it  came  in.  To  my  mind  it  is  clear  that  he 
intended  to  rely  on  that  fund  for  payment,  and  intended  that  the 
Company  should  have  the  means  of  borrowing.  This  is  quite 
inconsistent  with  a  lien,  which  would  probably  make  the  Company 
unable  to  pledge  their  property  "  (d). 

(a)  17  B.  421;   21  B.  US.  409. 

(b)  1  De   G.   &   J.    655.      See  also  (c)  4  C.  D.  562. 

Dyke  v.  Eendall,   2  De  G.  M.  &  G.  (d)  See,  also,  and  consider,  Re  Pat ent 

209;  Frail  v.  Ellis,  16  B.  350;   Stuart  Carriage   Co.,    2    Eq.    349;    and    the 

v.  Ferguson,  Hayes,  Ir.  Exch.  R.  452  ;  remarks  thereon   of  Baggallay,   L.  J., 

Re  Albert  L.  A.  Co.,  11  Eq.,  p.  ITS;  in  Re  Brentwood  Brick,  &c.  Co.,  .supra. 
Jersey  v.  Briton  Ferry,  &c.  Co.,  7  Eq. 
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An  actual  agreement,  though  by  parol,  to  accept  a  security,  and 
rely  upon  it  alone,  will  discharge  the  vendor's  lien  for  unpaid  pur- 
chase-money. In  Winter  v.  Anson  (a),  Leach,  M.R.,  observes,  "  It 
is  the  vendor  who  in  the  first  place  attempts  to  raise  an  equity 
against  the  allegation  of  the  deed  :  and  if  the  vendor  be  per- 
mitted to  repel  the  effect  of  the  deed,  by  showing  that  the  price  was 
not  paid,  it  must  necessarily  follow  that  the  vendee  must  be 
at  liberty  to  disclose  the  whole  truth,  and  to  explain  the  reason  why 
that  payment  was  not  made."  Where  there  was  a  stipulation  that 
the  purchase-money  should  be  paid  within  two  years  after  a  resale, 
the  lien  was  held  gone  (b) ;  and  see  London,  <&c.  Paper  Mills  Co.  (c) 
where  an  express  stipulation  had  been  substituted  for  the  lien. 

If  a  vendor  take  a  totally  distinct  and  independent  security,  as 
for  instance,  a  mortgage  of  a  long  annuity  or  of  another  estate  for  the 
unpaid  purchase-money,  it  will  then  become  a  case  of  substitution 
for  the  lien,  instead  of  a  credit  given  (d).  But  the  mortgage  must 
be  given  under  such  circumstances  as  are  laid  down  in  the  principal 
case,  namely,  that  the  intention  of  the  vendor  to  give  up  the  lien, 
can  be  therefrom  clearly  and  satisfactorily  implied  (e).  And,  where 
a  bond  was  given  for  the  unpaid  purchase-money,  and  a  mortgage  on 
part  of  the  purchased  estate,  the  intention,  that  the  lien  should 
not  extend  over  the  rest  of  the  estate,  was  held  to  be  sufficiently 
clear  (/). 

So  where  the  vendor  took  a  mortgage  of  the  estate  for  part  of  the 
purchase-money,  and  a  note  for  the  remainder,  it  was  held  that  he 
had  no  lien  for  the  money  due  on  the  note,  "  because,"  as  observed 
by  Lord  Redesdale,  in  commenting  on  that  case  (g),  "  it  was  mani- 
festly the  intention  of  the  parties  that  the  amount  of  the  note 
should  not  be  a  lien  on  the  lands,  else  they  would  have  had  a  mort- 
gage for  the  whole  :  the  seller  took  the  estate  for  his  debtor  for  part 
of  the  purchase-money,  and  was  content  with  the  note  for  the  remain- 
ing part  "  (h). 

(a)  1  8.  &  S.  445 ;  supra,  p.  941.  (1895)  1  Ch.  730;  Saunders  v.  Leslie,  2 

(6)  Exp.  Parkes,  1  G.  &  J.  228.  Ball  &  B.  515. 

(c)  58  L.  T.  798.  (/)  Capperv.Spottiswoode,Taml.21. 

(,])  Nairn   v.   Browse,  6  V.   752,   6  (</)  Bond  v.  Kent,  2  Vern.  281. 

R.  R.  37.  (/i)  See  Hughes  v.  Kearney,  9  R.  R. 

(e)  See   Cowell   v.   Simpson,    16   Y.  30,  1  Sch.  &  L.  135  ;  Eyre  v.  Sadleir, 

278,  10  R.  R.  181.     A  case  of  solicitor's  14  Ir.  Ch.  R.  119,  15  lb.  1.     Compare 

lien,  as  to  which  see  Angus  v.  McLach-  Grant  v.  Mills,  13  R.  R.  101,  2  V.  &  B. 

Ian,  23  C.  D.  330 ;  Be  Taylor,  (1891)  1  306. 
Ch.  530;      Groom    v.    Cheeeewright, 
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Loss  of  Lien  by  Conduct,  &c. — Where  the  purchaser  with  the  con- 
currence of  the  vendor  mortgaged  the  estate  for  a  sum  which  the 
vendor  received  in  part  payment  of  his  purchase-money,  taking  bills 
which  were  ultimately  dishonoured,  for  the  remainder,  it  was  held 
that  the  vendor  had  no  lien  on  the  purchase-money  arising  from  a 
second  sale,  in  preference  to  a  mortgagee  (a).  And  if  a  vendor 
who  knows  the  purchase-money  is  trust-money,  suffers  one  of  the 
trustees  to  retain  part  of  it,  without  the  knowledge  of  the  co- 
trustees or  the  cestui  que  trust,  he  has  no  lien  on  the  estate  for 
the  part  so  retained  (b).  Upon  the  same  principle  in  Muir  v. 
Jolly  (c),  a  trustee  having  purchased  an  estate  on  behalf  of  the  trust, 
the  vendor  executed  a  conveyance  to  the  trustee,  which  recited  the 
trust,  and  that  the  trustee  had  called  in  trust-moneys  sufficient  to  pay 
the  purchase-money,  and  it  contained  a  receipt  for  the  whole  purchase- 
money.  In  fact,  only  a  part  was  paid,  and  the  trustee  gave  his  bond 
and  a  memorandum  of  deposit  for  the  deficiency,  the  latter  reciting 
that  the  vendor  had  lent  the  trustee  that  sum  to  enable  him  to  com- 
plete. Romilly,  M.R,  held  that  the  vendor  had  no  lien  on  the  title 
deeds  in  his  possession  for  the  unpaid  purchase-money.  And  where 
the  vendor,  without  receiving  the  purchase-money,  executes  a  con- 
veyance, for  the  purpose  of  enabling  the  purchaser  to  execute  a 
mortgage,  he  will  lose  his  lien  on  the  estate  against  the  mort- 
gagee (d). 

A  vendor  of  land  in  a  Register  County  (except  York),  part  of  whose 
purchase-money  remains  unpaid,  is  under  no  obligation  to  obtain  for 
the  unpaid  amount  any  written  security  which  can  be  registered,  but 
is  entitled  to  rely  simply  on  his  equitable  lien,  which  he  can  enforce 
against  sub-purchasers,  who  have  notice  of  it,  actual  or  construc- 
tive («).  But  the  vendor,  although  he  retains  the  purchase-deed, 
will,  in  such  case,  lose  his  lien,  as  against  sub-vendees,  when  his 
solicitors,  at  the  request  of  the  vendees,  register  the  purchase-deed 
with  the  receipt  for  the  purchase-money  endorsed,  thereby  enabling 
the  vendees  to  represent  to  the  sub-vendees  that  the  land  was  free 
from  incumbrances  (/). 

If  the  legal  estate  is  outstanding,  then,  as  the  second  purchaser  has 

(a)  Cood  v.  Pollard,  9  Price,  544.  C.  D.  685.   See  Le  Neve  v.  Le  N.,  ante, 

(6)  White  v.  Wakefield,  7  Si.  401  ;  part  2,  p.  187. 

and  see  Price  v.  Blakeniore,  6  B.  507.  (/)  Kettlewell  v.  Watson,  26  C.  D. 

(c)  26  B.  143.  501.    See  now  the  Yorkshire  Registries 

(d)  Smith  v.  Evans,  28  B.  59.  Act,  1884,  which  enables  a  lien  to  be 

(e)  Kettlewell  v.  Watson  (1882),  21  registered.     See  ante,  p.  187. 
W.    &    T. — VOL.    II.  60 
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only  an  equitable  interest,  subsequent  to  that  of  the  equitable  lien, 
the  maxim,  "Qui  prior  est  tempore  potior  est  jure,"  may,  as  in  the 
principal  case,  apply  ;  and  the  equitable  lien  will  have  precedence  (a). 
But  where  the  equity  of  a  second  purchaser  or  mortgagee  having  only 
an  equitable  interest  is  better  than  that  of  the  vendor  claiming  a  lien 
for  unpaid  purchase-money,  such  purchaser  or  mortgagee  will  be 
entitled  to  priority  over  the  vendor's  lien.     In  Rice  v.  R.  (b)  certain 
leasehold  property  was  assigned   to   a   purchaser,  by  a  deed  ivhich 
recited  the  payment  of  the  whole  purchase-money,   and  had  the 
usual  receipt  indorsed  on  it,   and  the  title-deeds  were   delivered 
up  to  the  purchaser.     Some  of  the  vendors  received  no  part  of 
their  share  of  the  purchase- money,  having  allowed  the   payment  to 
stand  over  for  a  few  days,   on  the  promise  of  the  purchaser  then 
to  pay.     The  day  after  the  execution  of  the   deed,  the  purchaser 
deposited  the  assignment  and  title-deeds  with  the  defendants,  with 
a  memorandum  of  deposit  to  secure  an  advance,  and  then  absconded, 
without  paying  either  the  vendors  or  the  equitable   mortgagees  : — 
Kindersley,   V.-C,  theld  that  the  defendants,  the  equitable   mort- 
gagees,   having  the  better  equity,    were    entitled    to   payment   out 
of  the  estate  in  priority  to  the  claim  of  the  vendors  for  their  lien. 
"  In  a  contest,"   said   his   Honor,    "  between   persons   having    only 
equitable  interests,  priority  of  time  is  the  ground  of  preference  last 
resorted  to  (c) ;  i.e.,  a  Court  of  equity  will  not  prefer  the  one  to  the 
other,  on  the  mere  ground  of  priority  of  time,  until  it  finds,  upon  an 
examination  of  the  relative  merits,  that  there  is  no  other  sufficient 
ground  of  preference  between  them  ;  or,  in  other  words,  that  their 
equities  are  in  all  other  respects  equal ;  and  that  if  one  has,  on  other 
grounds,  a  better  equity  than  the  other,  priority  of  time  is  immaterial. 
.     .     .     .     So  far  as  relates  to  the  nature  and  quality  of  the  two 
equitable  interests,  abstractedly  considered,  they  seem  to  me  to  stand 
on  an  equal  footing ;  and  this  I  conceive  to  have  been  the  ground  of 
Lord  Eldoris  decision  in  Mackreth  v.  Symmons,  where,  in  a  contest 
between  the  vendor's  lien  for  unpaid  purchase-money,  and  the  right 
of  a  person  who  had  subsequently  obtained  from  the  purchasers  a 
mere  contract  for  a  mortgage,  and  nothing  more,  he  decided  in  favour 

of  the  former,  as  being  prior  in  point  of  time If,  then, 

the  vendor's  lien  for  unpaid  purchase-money,  and  the  right  of  an 

(a)  Frere  v.  Moore,  8  Pri.  475.  (1891)  1  Ch.,  p.  17  ;  and  cases  cited  in 

(b)  2  Drew.  73.  Russell  v.  R.,  ante,  p.  98,  note  («)• 

(c)  See  as  to  this  Taylor  r.  Russell, 
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equitable  mortgagee  by  mere  contract  for  a  mortgage,  are  equitable 
interests  of  equal  worth  in  respect  of  their  abstract  nature  and 
quality,  is  there  anything  in  the  special  circumstances  of  the  present 
case  to  give  to  the  one  a  better  equity  than  the  other  ?  One  special 
circumstance  that  occurs  is  this,  that  the  equitable  mortgagee  has 

the  possession  of  the  title-deeds We  have  here  ample 

authority  for  the  proposition,  or  rule  of  equity,  that  as  between  two 
persons  whose  equitable  interests  are  precisely  of  the  same  nature 
and  quality,  and  in  that  respect  precisely  equal,  the  possession  of  the 
deeds  gives  the  better  equity.     And  applying  this  rule  to  the  present 
case,  it  appears  to  me  that  the  equitable  interests  of  the  two  parties 
being,  in  their  nature  and  quality,  of  equal  worth,  the  defendant, 
having  possession  of  the  deeds,  has  the  better  equity  ;  and  that  there 
is,  therefore,  in  this  case,  no  room  for  the  application  of  the  maxim, 
'  Qui  prior  est  tempore  potior  est  jure,'  which  is  only  applicable 
where  the  equities  of  the  two  parties  are,  in  all  other  respects,  equal. 
I  feel  all  the  more  confidence  in  arriving  at  this  conclusion,  inasmuch 
as  it  is  in  accordance  with  the  opinion  expressed  by  Lord  St.  Leonards 
in  his  work  on  Vendors  and  Purchasers.     And  I  have  no  doubt,  that 
in  Mackreth  v.  Symmons,  if  the  equitable  mortgagee  had,  in  addition 
to  his  contract   for  a  mortgage,  obtained  the  title-deeds  from  his 
mortgagor,  Lord  Eldon  would  have  decided  in  his  favour."     And  his 
Honor,  after   guarding   against    the    supposition    that  he  meant  to 
express  an  opinion  that  the  possession  of  the  title-deeds  would,  in  all 
cases,  and  under  all  circumstances,  give  the  better  equity,  and  after 
referring  to  Allen  v.  Knight  (a),  says  : — "  It  appears  to  me  that  in 
all  cases  of  contest  between  persons  having  equitable  interests,  the 
conduct  of  the  parties  and  all  the  circumstances  must  be  taken  into 
consideration,  in   order  to   determine   which   has  the  better  equity. 
And  if  we  take  that  course  in  the  present  case,  everything  seems  in 
favour   of  the    defendant,  the  equitable   mortgagee.     The   vendors, 
when  they  sold  the  estate,  chose  to  leave  part  of  the  purchase-money 
unpaid,  and  yet  executed  and  delivered  to  the  purchaser  a  conveyance 
by  which  they  declared,  in  the  most  solemn  and  deliberate  manner, 
both  in  the  body  and  by  a  receipt  indorsed,  that  the  whole  purchase- 
money  had  been  duly  paid.     They  might  still  have  required  that  the 
title-deeds  should  remain  in  their  custody  with  a  memorandum,  by 
way  of  equitable   mortgage,  as  a  security  for  the  unpaid  purchase- 
money  ;  and  if  they  had  done  so,  they  would  have  been  secure  against 

(a)  5  Ha.  272. 

60  2 
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any  subsequent  equitable  incumbrance ;  but  that  they  did  not  choose 
to  do,  and  the  deeds  were  delivered  to  the  purchaser.  Thus  they 
voluntarily  armed  the  purchaser  with  the  means  of  dealing  with  the 
estate  as  the  absolute,  legal  and  equitable  owner,  free  from  every 
shadow  of  incumbrance  or  adverse  equity.  In  truth,  it  cannot  be 
said  that  the  purchaser,  in  mortgaging  the  estate  by  the  deposit  of 
the  deeds,  has  done  the  vendors  any  wrong,  for  he  has  only  done  that 
which  the  vendors  authorised  and  enabled  him  to  do.  The  defendant 
who  afterwards  took  a  mortgage,  was  in  effect  invited  and  encouraged 
by  the  vendors  to  rely  on  the  purchaser's  title.  They  had  in  effect, 
by  their  acts,  assured  the  mortgagee  that,  as  far  as  they  (the  vendors) 
were  concerned,  the  mortgagor  had  an  absolute  indefeasible  title  both 
at  law  and  in  equity."  It  is  said  (a)  that  the  more  accurate  state- 
ment of  the  rule  is  "as  between  persons  having  only  equitable  in- 
terests, if  their  equities  are  in  all  other  respects  equal,  priority  of  time 
gives  the  better  equity." 

Purchaser  for  Value  without  notice. — Although  the  equitable 
lien  for  unpaid  purchase-money  will,  as  is  laid  down  in  Mackreth 
v.  Symmons,  bind  the  estate  not  only  in  the  hands  of  the 
purchaser  and  his  heirs,  and  persons  taking  from  them  as  volun- 
teers, but  also  in  the  hands  of  purchasers  for  valuable  considera- 
tion, who  bought  with  notice  that  the  purchase-money  remained 
unpaid  (6),  yet  the  lien  will  not  prevail  against  a  bond  Jide  purchaser 
who  bought  without  notice  that  the  purchase-money  remained  un- 
paid (c)  ;  and  although  the  title  is  deduced  from  the  first  vendor, 

(a)  Lewin  (1891),  p.  806;    and  see  &c.    Co.    v.   Whipp,    26   C.    D.   482; 

Bailey    v.    Barnes     (1888),     p.      115,  Manners  v.  Mew,  29  C.  D.  727 ;  Nat. 

supra ;    and  see  XJ.   Bank,  London  v.  Prov.    B.    of    E.    v.   Jackson,    supra ; 

Kent,  39  C.  D.  p.  245;  Cory  v.  Eyre,  Farrand  v.  Yorkshire  Banking  Co.,  40 

1    D.    J.   &    S.    149,    167  ;    Wilson   v.  C.  D.  183  :  Taylor  v.  EusseU,  (1891)  1 

Keating,  4  De  G.  &  J.  588  ;  Cave  v.G.,  Ch.  8,  (1892)  A.  C.  244  ;  Be  Ingham, 

15  C.  I).,  p.  648 ;  Be  Ffrench,  21  L.  R.  (1893)  1  Ch.  352,  Dart.  (1888)  952. 

Ir.  283  ;    Be  Vernon  &  Co.,  33  C.  D.  (b)  Hearle    v.    Boteless,    Cary    Ch. 

402  ;  Kettlewell  v.  Watson,  26  C.  D.  Rep.  35  ;  Gibbons  v.  Baddall,  2  Eq.  Ca. 

501 ;    Dart.  (1888)   942.      And   as   to  Ab.  682  D.  (n.) ;  Elliott  v.  Edwards, 

mortgagees,  see   Bussell  v.  R.,  ante,  2  B.  &  P.  183  ;  Walker  v.  Preswick,  2 

p.  97  ;    Gordon   v.   James,  30   C.    D.  V.  622  ;    Hughes  v.  Kearney,  9  R.  R. 

249;    Bickerton  v.  Walker,  31  C.  D.,  30,  1  S.  &  L.   135;  Winter  v.  Anson, 

p.     159  ;     National    Prov.    B.    of    E.  24  R.  R.  205,  1  S.  &  S.  434  ;  Frail  v. 

v.   Jackson,    33   C.    D.    1 ;    Coupe   v.  Ellis,  16  B.  350. 

Collyer,  62  L.  T,  927.     As  to  priority  (c)  Cator  v.  Pembroke,    1   Bro.  Ch. 

between  them  in  cases  of  negligence  as  302  ;  Harris  v.  Tubb,  42  C.  D.  79. 
to  title-deeds,  see  Northern  Counties, 
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in  recital,  still  that  will  not  be  sufficient  to  affect  the  purchaser 
with  notice,  if  the  recital  does  not  show  that  the  estate  was  not  paid 
for  (a). 

The  fact  of  the  vendor  remaining  in  possession  of  the  estate  as 
lessee,  where  he  has  acknowledged  the  receipt  of  the  purchase-money 
in  the  body  of  the  deed  and  by  indorsement  will  not  be  notice  of  the 
purchase-money  remaining  unpaid,  so  as  to  cause  the  lien  to  attach  (6). 
But  if  the  vendor  claiming  a  lien  retains  the  conveyance  and  the 
title-deeds,  a  subsequent  purchaser  or  mortgagee  (although  he  may 
have  acquired  the  legal  estate)  may  be  affected  with  notice  of  the 
lien,  and  therefore  bound  by  it  where  the  Court  imputes  to  him  fraud 
or  gross  and  wilful  negligence,  for  omitting  all  inquiries  as  to  the 
deeds  (c). 

As  to  notice,  constructive  and  otherwise,  see  the  notes  to  Le  Neve 
v.  Le  iV.,  ante,  p.  185. 

4.  Enforcement  of  Lien. 

A  vendor's  lien  may  be  enforced  by  action  for  specific  performance, 
claiming  a  declaration  that  the  vendor  is  entitled  to  a  lien.  This 
declaration  may  subsequently  be  enforced  by  orders  on  motion  made 
under  the  liberty  to  apply  (d).  Such  orders  may  be  for  sale,  or  for 
rescission  of  the  contract  (e),  and  injunction  and  delivery  of  posses- 
sion, or  for  payment  of  purchase-money  into  Court,  and  in  default, 
delivery  of  possession  (/).     And  a  receiver  may  be  appointed  (g). 

Where  the  purchase-money  of  an  estate  is  payable  by  instalments, 
a  vendor  in  an  action  for  specific  performance  may  obtain  a 
declaration  that  he  is  entitled  to  a  lien  for  the  entirety  of  the  unpaid 

(a)  Cator  v.  Pembroke,  supra ;  Eyre  (d)  Seton  (1893),  p.  1901;  Rome  v. 

v.  Sadleir,  14  Ir.  Ch.  R.   119.      See,  Young,  4  Y.  &  C.  204.     See  the  judg- 

however,  Davies  v.  Thomas,  2  Y.  &  C.  ment  in  Marshall  v.  Scarborough,  &c. 

Exch.  Ca.  234,  a  doubtful  case,  see  the  R.  Co.,  W.  N.  (1889)  73. 

remarks  thereon,  Sugd.  V.  &  P.  819,  (e)  Baker  v.  Williams  (1893),  41  W. 

11th  ed.  R.  375. 

(6)  White  v.  Wakefield,  7  Si.  401;  (/)  Seton (1893),  1901—1904. 

Price  v.  Blakemore,  6  B.  507.  (g)  Munns  v.  Isle  of  Wight  R.  Co., 

(c)  See  Le  Neve  v.  Le  N.,  ante,  note  5  Ch.  414  ;  Williams  v.  Aylesbury,  &c. 

"Not  inquiring  for  title  deeds,  "p.  206,  R.  Co.,  21  W.  R.  819;  Boehmv.  Wood, 

and  Worthington  v.    Morgan,  16  Si.  2  J.  &  W.  236;  Bishop  of  Winchester 

547;  Peto  v.  Hammond,  30  B.  495;  v.  Mid- H ants  R.  Co.,  5  Eq.  17;  Judi- 

and  see  Hewitt  v.  Loosemore,  9  Ha.  cature  Act,  1873,  s.  25,  8.    See  R.  S.  C. 

449;  Finch  v.  Shaw,  Collyer  v.  Finch,  (1883),  O.   50,  r.  6;   Annual  Practice 

19  B.  500;  5  H.  L.  Cas.  905.  (1897),  pp.  909,  924. 
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purchase-money,  and  future  instalments,  with  liberty  to  apply  for  an 
order  of  payment,  and  also  with  liberty  to  apply  in  respect  of  future 
instalments  as  they  become  due  (a).  It  seems,  however,  that  if  the 
property  the  subject  of  the  contract  were  situated  abroad,  no  decree 
enforcing  the  lien  would  be  made,  at  any  rate  in  the  absence  of 
special  circumstances  (b). 

The  declaration  should  be  expressly  asked  for  both  in  the  writ  and 
in  the  statement  of  claim,  or  else,  in  default  of  appearance  or  pleading, 
a  difficulty  may  arise  (c).  Unless  a  declaration  of  lien  is  made 
charging  the  land,  no  order  can  be  made  under  the  liberty  to 
apply  (d),  unless  it  is  clear  that  the  interests  of  subsequent  incum- 
brancers and  others  could  not  be  affected  thereby  (e). 

5.  Vendee's  Lien  for  Purchase-money. 

Sir  Thomas  Clark,  in  Burgess  v.  Wheate  (/),  lays  down  the  rule 
thus  :  "  Where  money  was  paid  prematurely,  the  money  would  be 
considered  as  a  lien  on  the  estate  in  the  hands  of  the  vendor  for  the 
personal  representative  of  the  purchaser  "  (g). 

In  Rose  v.  Watsoii  (h)  the  vendor  contracted  to  sell  part  of  an 
estate,  and  then  mortgaged  it.  The  mortgagee  gave  the  purchaser 
notice  of  the  mortgage.  The  purchaser,  according  to  the  contract,  paid 
certain  instalments  of  the  purchase-money,  but  at  length  declined  to 
complete.  The  vendor  brought  a  suit  for  specific  performance,  which 
did  not  succeed.  The  purchaser  then  filed  a  bill  to  enforce  his  lien 
on  the  estate  for  the  deposit  and  instalments  of  purchase- money,  with 
interest.  Held,  that  he  was  entitled,  so  far  as  the  payments  extended, 
to  claim  a  lien  on  the  estate  for  their  amount,  and  to  enforce  that 
claim  against  the  mortgagee  of  the  vendor,  although  some  payments 
had  been  made  by  him  after  notice  of  the  mortgage. 

Where  the  agreement  fails  for  want  of  title  or  otherwise,  without 
fault  on  the  part  of  the  purchaser,  the  latter  will  be  entitled  to  a  lien 

(a)  Nives  v.  N.,  15  C.  D.  649;  Seton      Co.,  1  Eq.  636. 

(1893),  p.  1903.  (e)  Heriot   v.  London,   Chatham  & 

(b)  Norris  v.  Chambers,  29  B.  246;       Dover  R.  Co.,  16  L.  T.  (N.  S.)  473. 
see   also  Watson   v.  Rose,   10  W.    R.  (/)  1  Eden,  177. 

745,  10  H.  L.  Cas.  672.  (r/)  And  see  Maekreth  v.  Symmons, 

(c)  Tacon  v.  National,  &c,  Co.,   56      supra,  p.  932  ;  Wythes  v.  Lee,  4  W.  R. 
L.   T.    165;  Stone  v.  Smith,  35  C.  D.       184,  316. 

1888.  (h)  10  H.  L.  Cas.  672. 

(c?)  A.-G.  v.  Sittingbourne,  &c,  R. 
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for  deposit,  interest,  and  costs  (a).  But  if  the  agreement  is  rescinded 
and  the  deposit  forfeited  by  reason  of  the  purchaser's  default,  the 
deposit  cannot  be  recovered  (b),  although  the  title  turn  out  afterwards 
to  be  bad  (c). 

The  principle  is  not  confined  to  a  case  of  simple  purchase,  so  where 
A.  agreed  to  grant  a  lease  to  B.,  who  was  to  enter  at  once  and  expend 
money  in  repairs,  with  a  proviso  that  if  A.  could  not  within  a  certain 
period  grant  a  valid  lease  he  would  repay  B.  his  outlay,  and  the 
agreement  should  cease ;  A.  was  unable  to  grant  the  lease.  B.  filed 
a  bill  for  specific  performance,  or,  in  the  alternative,  for  repayment  of 
the  money  expended  by  him.  Held,  B.  was  entitled  to  a  lien  on  the 
property  to  the  extent  of  A.'s  interest  therein  (d). 

(a)  Turner  v.  Marriott,  3  Eq.  744.  (c)  Ibid.;  Exp.  Barrell,  10  Ch.  512; 
See  the  form  of  order,  Seton  (1893),  Cato  v.  Thompson,  9  Q.  B.  D.  616 ; 
p.     1868  ;      Aberaman    Ironworks    v.  Howe  v.  Smith,  27  C.  D.  89. 
Wickens,  4  Ch.  101.  (d)  Middleton  v.  Magnay,  12  W.  R. 

(b)  Soper  v.  Arnold,   14   App.  Cas.  706. 
429. 
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LAKE  v.  CBADDOCK. 

(On  an  Appeal  from  the  Decree  at  the  Rolls  in  Lake  v.  Gibson.) 
1732.     3  P.  W.  158. 


Joint  Purchasers. 

Where  several  persons  make  a  joint  purchase  for  the  purposes  of  a 
joint  undertaking  or  partnership,  either  in  trade  or  any  other  dealing, 
although  they  are  joint-tenants  at  law,  in  equity  they  will  be  con- 
sidered as  tenants  in  common,  and  the  survivors  as  trustees  for  those 
who  are  dead. 

Five  persons  purchased  West  Thorock  Level  from  the  Com- 
missioners of  Sewers,  and  the  purchase  was  to  them  as  joint  tenants 
in  fee ;  but  they  contributed  rateably  to  the  purchase,  which  was  with 
an  intent  to  drain  the  Level ;  after  which  several  of  them  died.  They 
were  held  to  be  tenants  in  common  in  equity ;  and  though  one  of 
these  five  undertakers  deserted  the  partnership  for  thirty  years,  yet 
he  was  let  in  afterwards,  on  terms. 

The  case  was  thus  :  Great  part  of  the  lands  in  West  Thorock,  in 
Essex,  having  been  overflowed  by  the  river  Thames  near  Dagenham, 
and  the  landowners  not  thinking  it  worth  their  while  to  pay  the 
assessments  made  on  them  by  the  Commissioners  of  Sewers,  the 
Commissioners  decreed  the  lands  to  be  forfeited,  and  conveyed  them 
to  three  trustees  in  trust  to  sell,  and  raise  money  for  the  draining  of 
these  overflowed  lands. 

The  defendant  Craddock's  father,  the  plaintiff  Lake,  and  three 
others,  five  in  all,  having  entered  into  an  undertaking  to  drain  the 
level  or  overflowed  lands  of  West  Thorock,  the  trustees  for  the  sale, 
by  the  consent  and  direction  of  the  Commissioners  of  Sewers,  did  by 
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deed,  indented  and  enrolled,  dated  the  8th  of  February,  1695,  in  con- 
sideration of  51451.  paid  to  the  Commissioners  by  the  five  purchasers, 
convey  this  level  to  the  defendant  Craddock's  father,  the  plaintiff 
Lake,  the  three  others,  and  their  heirs ;  upon  which  several  sums 
of  money  were  expended  in  carrying  on  the  undertaking ;  and  in 
1G99,  the  defendant  Craddock's  father  paid  his  last  contribution, 
which,  with  what  he  had  advanced  before,  came  in  all  to  10251. 

Afterwards,  it  seeming  to  be  an  enterprise  which  would  prove  very 
expensive,  and  there  being  some  uncertainty  as  to  the  success  of  it, 
the  defendant  Craddock's  father  wholly  deserted  it,  and  never  more 
concerned  himself  therewith. 

The  four  other  undertakers  were  advised  that  some  neighbouring 
lands  would  be  of  service  to  their  design  ;  upon  which,  in  April,  1703, 
they  purchased  the  manor  of  Porretshalls,  in  West  Thorock,  of  the 
Lady  Smith,  for  2550?,,  and  in  February  following  purchased  the 
moiety  of  the  rectory  and  tithes  of  West  Thorock  for  1400£.  of  Sir 
Charles  Tyrrell ;  which  two  purchases  were  thought  useful  in  the 
undertaking,  and  were  made  in  the  names  of  the  four  undertakers, 
omitting  Craddock  ;  nor  did  it  appear  that  he  was  ever  consulted 
therein,  or  desired  to  contribute  to  the  purchase.  Craddock,  the 
father,  died,  leaving  the  defendant  Craddock,  the  son,  his  heir  and 
executor. 

The  plaintiff,  Sir  Bibye  Lake,  one  of  the  original  partners,  brought 
this  bill  against  the  rest  of  the  partners,  or  their  representatives,  for 
an  account  and  division  of  the  partnership  estate.  And  on  the  first- 
coming  on  of  the  cause,  at  the  Rolls,  his  Honor  referred  it  to  the 
Master  to  state  a  case  between  the  parties,  for  the  judgment  of  the 
Court.  And  the  Master  having  made  his  report,  the  cause  was  there- 
upon heard,  when  the  principal,  or  rather  the  only  question  was, 
whether  these  five  purchasers  having  made  this  purchase  jointly, 
so  as  to  become  in  law  joint  tenants,  the  same  should  survive  in 
equity  ? 

Jekyll,  M.R.  (a),  on  debate,  decreed  that  the  survivorship  should 

(</)  The  judgment  of  the  M.  E.  is  tenants,  as  to  the  beneficial  interest  or 

thus  reported  in  1  Eq.  Ca.  Abr.  294.  right  in  those  lands,  and  that  the  sur- 

Jehyll,    M.E.,    held    that    they    were  vivor   should  not  go  away  with  the 

tenants    in    common,    and    not   joint  whole;  for  then  it  might  happen  that 
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not  take  place  ;  for  that  the  payment  of  money  created  a  trust  for  the 
parties  advancing  the  same  ;  and  an  undertaking  upon  the  hazard 
of  profit  or  loss  was  in  the  nature  of  merchandising,  when  the  jus 
accrescendi  is  never  allowed  ;  that  supposing  one  of  the  partners  had 
laid  out  the  whole  of  the  money,  and  had  happened  to  die  first, 
according  to  the  contrary  construction,  he  must  have  lost  all,  which 
would  have  been  most  unjust.  Wherefore,  it  was  decreed  that  these 
five  purchasers  were  tenants  in  common,  not  only  as  to  the  level 
lands  which  were  first  purchased,  but  also  with  respect  to  the  lands 
bought  afterwards  by  the  four  undertakers  of  the  Lady  Smith  and 
Sir  Charles  Tyrrell ;  but  that  the  defendant  Craddock  ought  not  to 
have  the  benefit  of  this  tenancy  in  common,  unless  he  would  pay  so 
much  money  as  would  make  up  what  had  been  already  advanced  by 
his  father  equal  to  what  had  been  contributed  by  each  of  the  other 
partners,  together  with  interest  for  the  same  from  the  respective 
times  that  Craddock,  the  father,  ought  to  have  made  those  payments  ; 
and  on  the  defendant  Craddock's  paying  the  same,  then  all  the  said 
lands  to  be  divided  into  five  parts,  the  defendant  Craddock  to  have 
one-fifth  :  but,  on  default  of  payment,  the  defendant  Craddock  to  be 
excluded,  and  the  lands  to  be  divided  and  distributed  into  four  parts 
among  the  four  other  partners. 

Argument  for  the  Appellant. — Craddock  appealed,  insisting  that 
he  ought  either  to  receive  back  the   1025£.,  which  it  was  admitted 

some  might  have  paid  or  laid  out  their  yet  the  survivor  shall  be  considered 
share  of  the  money,  and  others,  who  but  as  a  trustee  for  the  others,  in  pro- 
had  laid  out  nothing,  go  away  with  the  portion  to  the  sums  advanced  by  each 
whole  estate.  of  them. 

And  his  Honor  held,  that  when  two  So,  if  two   or  more  make  a  joint 

or  more  purchase  lands,  and  advance  purchase  and  afterwards  one  of  them 

the  money  in  equal  proportions,  and  lays  out  a  considerable  sum  of  money 

take  a  conveyance  to  them  and  their  in  repairs  or  improvements,  and  dies, 

heirs,    that  this  is   a  joint  tenancy;  this  shall  be  a  hen  on  the  land,  and  at 

that  is,  a  purchase  by  them  jointly  of  trust  for  the  representative  of  him  who 

the  chance  of  survivorship,  which  may  advanced  it ;    and  that  in  all   other 

happen  to  the  one  of  them  as  well  as  to  cases  of  a  joint  undertaking  or  part- 

the  other ;  but  where  the  proportions  nership,  either  in  trade  or  any  other 

of  the  money  are  not  equal,  and  this  dealing,  they  were  to  be  considered  as 

appears  in  the  deed  itself,  this  makes  tenants  in  common,  or  the  survivors  as 

them  in  the  nature  of  partners  ;    and  trustees  for  those  who  were  dead, 
however  the  legal  estate  may  survive, 
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his  father  expended  in  this  undertaking,  or  to  be  allowed  to  come 
in  for  a  share  of  the  level  only,  and  not  to  be  bound  to  contribute 
towards  the  two  purchases  made  by  the  four  other  undertakers  of  the 
Lady  Smith  and  Sir  Charles  Tyrrell :  that  the  four  other  undertakers 
had  chosen  to  make  these  two  purchases  in  their  own  names  only,  by 
which  they  seemed  to  have  excluded  Craddock  from  all  concern 
therein,  and  of  which,  had  it  proved  never  so  beneficial,  he  would 
have  had  no  means  of  forcing  them  to  admit  him  to  a  share  ;  and 
therefore,  now  that  it  had  turned  out  a  losing  bargain,  there  could  be 
no  reason  to  compel  him  to  bear  a  proportion  of  the  loss.  Besides, 
there  was  nothing  in  the  articles  empowering  the  partners,  or  the 
major  part  of  them,  to  buy  lands ;  and,  by  the  same  reason  that  they 
would  oblige  Craddock  to  pay  his  share  towards  these  purchases, 
they  might,  if  they  had  fancied  buying  half  the  country,  have  com- 
pelled him  to  contribute  to  that  also.  That  it  was  difficult  to  con- 
ceive how  the  uplands  thus  purchased,  much  less  the  tithes,  could  be 
of  any  use  in  the  undertaking ;  though,  as  to  the  charge  of  draining 
the  level,  exclusive  of  the  two  purchases,  the  defendant  Craddock  was 
willing  to  advance  his  proportion. 

That  the  decree  was  unreasonable,  on  account  of  its  having  directed 
that  the  defendant  Craddock,  in  order  to  be  admitted  to  one-fifth, 
should  pay  not  only  his  proportion  of  those  two  purchases,  but  also 
of  the  interest  of  the  purchase-money,  from  the  time  that  his  father 
ought  to  have  made  these  payments :  whereas  the  direction  ought 
to  have  been,  that  an  account  should  be  taken  of  the  profits  of  these 
two  purchases,  which  profits  might  have  amounted  to  as  much  as  the 
interest,  or,  if  not  quite  so  much,  yet  that  the  defendant  Craddock 
ought  to  pay  no  more  towards  such  interest  than  the  deficiency  of 
the  quantum  of  the  profits  would  come  to. 

Argument  for  the  Respondent— That,  as  the  defendant  Craddock's 
father  and  himself  had  for  so  long  a  time  (near  thirty  years)  relin- 
quished and  abandoned  the  partnership,  and  in  regard  that  the 
defendant  Craddock  had  no  manner  of  right  thereto  but  through 
the  indulgence  of  a  court  of  equity  (it  being,  by  law,  a  joint  tenancy, 
and  as  such,  belonging  to  the  survivors),  it  was  a  favourable 
decree  to  let  him  in  upon  any  terms  ;  and  surely  the  terms  now 
offered  him  must  appear  reasonable,  viz.,  that  he  should,  upon  his 
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contributing  to  all  the  expenses  that  had  been  contracted  and 
incurred  by  reason  of  any  purchases  or  otherwise,  in  the  prose- 
cution of  the  undertaking,  be  admitted  to  one-fifth  of  the  partner- 
ship; that  had  the  defendant  Craddock  brought  his  bill  for  the 
benefit  of  such  undertaking,  he  could  not  have  hoped  to  succeed  on 
any  other  conditions ;  that  it  was  still  stronger  against  him,  in 
that  he  now  seemed  to  decline  meddling  with  the  undertaking, 
so  that  here  was  rather  great  favour  shown  him  than  any  hardship 
imposed :  that  he  was  not  absolutely  and  at  all  events  bound  by  this 
decree  to  pay  his  proportion  towards  the  new  purchases,  but  had  it  in 
his  election  whether  he  would  do  it  or  no  :  that,  as  to  the  interest 
which  was  required  of  him  previous  to  his  being  admitted  into  the 
partnership,  it  was  reasonable  he  should  pay  it  for  his  default  in  not 
having  contributed  his  share  of  the  principal  before,  which  if  he  had 
done,  he  would  not  have  been  charged  with  the  interest ;  and  this 
was  some  disadvantage  to  the  other  four  partners,  who  had  been 
deprived  of  their  arrear  of  interest  for  near  thirty-five  years  :  that,  in 
truth,  the  design  of  the  defendant  Craddock  appeared  to  be  to  delay 
matters,  and  to  defer  the  bringing  in  of  his  money  and  interest  till 
such  time  as  this  long  account  of  the  profits  should  be  taken,  which 
would  require  many  years  ;  and  that  if  the  defendant's  share  of  the 
profits  of  these  two  purchases  should  exceed  his  proportion  of  the 
interest,  the  surplus,  on  the  making  up  of  the  accounts,  must  be  paid 
him. 

Lord  Chancellor  King  (a)  said,  that  this  was  plainly  a  tenancy 
in  common  in  equity,  though  otherwise  at  law  ;  and  the  defendant 
Craddock  having  only  a  title  in  equity,  that  he  must  do  equity, 
and  that  this  was  equitable  in  all  its  branches  ;  for  he  had  his  elec- 
tion to  drop  all  claim,  or  to  take  it  on  the  same  foot  with  the  rest  of 
the  partners  :  and  that  it  was  not  reasonable  that  he  should  be  let 
into  the  account  of  the  profits  or  loss  of  the  undertaking  until  he  had 
made  his  election. 

(a)  This  judgment  is  from  Sugd.  V.  stated  to  have  been  taken  from  un- 
&   P.    903,    11th  edit.,    and  is   there      printed  MS. 
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1.  Rule  at  Law  and  in  Equity  as  to  Joint  Purchases. 

It  is  an  invariable  rule  at  law,  that,  when  purchasers  take  a  con- 
veyance to  themselves  and  their  heirs,  they  will  be  joint  tenants  :  and 
upon  the  death  of  one  of  them,  the  estate  will  go  to  the  survivor  (a). 

The  same  rule  prevails  in  equity.  But  if  there  are  any  circum- 
stances from  which  it  can  be  inferred  that  the  intention  of  the  parties 
was  that  a  joint  tenancy  was  not  in  their  contemplation,  then  equity 
will  depart  from  the  letter  of  the  agreement,  and  decree  them  to  be 
tenants  in  common  (b).  The  following  are  some  of  the  principal  of 
such  circumstances. 

Circumstances  pointing  to  a  Tenancy  in  Common. — Where 
persons  have  entered  into  a  joint  contract  for  the  purchase  of  an 
estate  to  them  and  their  heirs,  and  have  paid  or  contracted  to 
pay  the  purchase-money  in  equal  proportions,  equity  will  not,  upon 
the  death  of  one  of  them,  decree  a  conveyance  to  the  survivor 
and  the  heirs  of  the  deceased  purchaser  as  tenants  in  common  ; 
for  if  both  parties  to  the  contract  contribute  equally  towards  the 
purchase-money,  the  surviving  purchaser  will  be  solely  entitled  to 
the  benefit  of  the  contract,  and  to  have  a  conveyance  of  the  estate 
decreed  to  himself  alone.  See  Aveling  v.  Knipe  (c),  where  Grant, 
M.R.,  observed  that  a  doubt  had  been  suggested  whether  a  court  of 
equity  would  in  any  case  execute  such  an  agreement  by  a  conveyance 
in  joint-tenancy.  "  It  would  not,"  observed  his  Honor,  "  if  there  were 
any  circumstances  from  which  it  could  be  collected  that  a  joint- 

(a)  See  Litt.  s.  280.    As  to  husband  Kay  &  J.  505 ;    Re  Jackson,  34  C.  D. 

and  wife,  see  Re  March,  27  C.  D.  166  ;  732 ;    Re  Hughes,  19  W.  R.  468 ;  and 

Re  Jupp,  37  C.  D.  148;  Thornley  v.  the  judgment  of  Jehyll,  M.R.,  supra, 

T.,  (1893)  2  Ch.  229;  Palmer  v.  Rich,  p.  953;  Re  Rowe  Jacobs  v.  Hinds,  61 

(1897)  1  Ch.  134.  L.    T.   581,   C.  A.;    Jud.    Act,    1873, 

(/>)  See  Aveling  v.  Knipe,  19  V.  441,  s.  25,  s.s.  11. 

13  R.  R.  240;  Robinson  v.  Preston,  4  (c)  19  V.  441,  13  R.  R.  240. 
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tenancy  was  not  in  contemplation ;  but  I  have  no  conception  that 
it  is  of  course  upon  a  controversy  between  two  purchasers  to  depart 
from  the  letter  of  the  agreement,  and  decree  them  to  be  tenants  in 
common  "  (a). 

But  equity  will  give  effect  to  the  intention,  although  the  money 
may  have  been  advanced  in  equal  proportions  (b). 

In  Lake  v.  Gibson,  Jehyll,  M.R.,  lays  it  down  as  a  general  rule, 
that,  where  two  or  more  purchase  lands  and  advance  the  purchase- 
money  in  unequal  proportions,  and  this  appears  on  the  deed  itself — 
this  latter  qualification  is  omitted  in  Rig  den  v.  Vallier  (c) — this 
makes  them  in  the  nature  of  partners,  and,  however  the  legal  estate 
may  survive,  yet  the  survivor  will  be  considered  in  equity  but  as  a 
trustee  for  the  other,  in  proportion  to  the  sums  advanced  by  each  of 
them  (d).  But  the  inequality  in  the  advance  must  not  be  the  result 
of  a  mere  temporary  arrangement  between  the  parties  at  the  time  of 
completion  (e).  The  soundness  of  the  distinction  between  equal  and 
unequal  advances  is  doubted  by  Mr.  Vesey,  in  a  note  to  Jackson  v. 
J.  (/).     But  it  has  been  supported  by  Lord  St.  Leonards  (g). 

And  it  seems  that  parol  evidence  of  facts  as  to  subsequent  dealings 
and  of  surrounding  circumstances,  is  admissible  on  a  purchase  by 
two  persons  contributing  equally  to  the  cost  of  it,  to  prove  an  inten- 
tion to  hold  in  severalty ;  but  such  evidence  of  statements  of 
intention  is  not  admissible  (h) ;  but  an  affidavit  as  to  intention  was 
admitted  in  Devoy  v.  D.  (i). 

2.  Mortgages. 

Again,  where  money  is  advanced  by  persons,  either  in  equal  or 
unequal  shares,  who  take  a  mortgage  to  themselves  jointly,  although 
the  debt  and  security  will  at  law  belong  to  the  survivor,  in  equity 
there  will  be  a  tenancy  in  common,  the  survivor  being  a  trustee  for 

(a)  And  see  Davis  v.  Symonds,  1  (g)  See  Sugd.  V.  &  P.,  14th  edit. 
Cox,  402,  1  R.  R.  63.  698.     But  cf.  Harris  v.  Fergusson,  16 

(b)  See  supra,  p.  957,  note  (&).  Si.    308  ;    explained  in   Robinson    v. 

(c)  3  Atk.  735  ;  and  see  Harrison  v.  Preston,  4  Kay  &  J.  515  ;  and  see 
Barton,  1  John.  &  H.,  p.  293;  Hill  v.  Bone  v.  Pollard,  24  B.  283. 

H.,  8  Ir.  R.  Eq.  140.  (h)  Davis  v.  Symonds,  1  Cox,  402, 

(d)  See  also  Rigden  v.  Vallier,  3  Atk.  1  R.  R.  63  ;  Harrison  v.  Barton,  1 
735.  John.  &  H.  287. 

(e)  Aveling  v.  Knipe,  19  V.  445,  13  (/)  3  Sm.  &  G.  403;  but  see  O'Brien 
R.  R.  240.  v.  Sheil,  7  Ir.  R.  Eq.  255 ;  Dart,  V.  & 

(/)  7  V.  535,  9  V.  591.  P.  (1888),  1060. 
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the  personal  representatives  of  the  deceased  mortgagees  (a).  For 
"  equity  says  it  could  not  be  the  intention  that  the  interest  should 
survive.  Though  they  take  a  joint  security,  each  means  to  lend  his 
own  and  to  take  back  his  own  (&)."  And,  although  the  ground  for 
this  distinction  between  purchases  and  mortgages  is  not  particularly 
clear,  it  is  settled  :  see  Robinson  v.  Preston  (c). 

The  personal  representatives  of  the  deceased  mortgagees  were 
therefore  necessary  parties  to  a  bill  of  foreclosure  or  redemption  (d) ; 
and  although  the  entire  legal  estate  was  in  the  survivor,  they  were 
necessary  parties  to  a  reconveyance,  in  order  that  they  might  give 
a  valid  discharge  for  their  share  of  the  mortgage-money.  Hence  it 
became  usual,  where  trustees  advanced  money  on  mortgage,  to  insert 
a  declaration,  that,  if  one  of  the  mortgagees  died  before  the  money 
was  paid  off,  the  receipt  of  the  survivor  should  be  a  sufficient  dis- 
charge ;  and  that  the  concurrence  of  the  personal  representative  of 
the  deceased  mortgagee  should  not  be  requisite.  But  even  the 
insertion  of  the  joint  account  clauses  will  not  prevent  the  mortgagees 
being  held  to  be  tenants  in  common  if  the  intention  to  be  so  is 
shown  (e). 

These  objects  are  now  effected  by  the  61st  section  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (/),  which  enacts  that 
where  in  a  mortgage  or  an  obligation  for  payment  of  money,  or  a 
transfer  of  a  mortgage  or  of  such  an  obligation,  the  sum,  or  any  part 
of  the  sum  advanced  or  owing  is  expressed  to  be  advanced  by  or 
owing  to  more  persons  than  one  out  of  money,  or  as  money  belonging 
to  them  on  a  joint  account,  or  a  mortgage,  or  such  an  obligation,  or 
such  a  transfer  is  made  to  more  persons  than  one,  jointly,  and  not  in 
shares,  the  mortgage  money,  or  other  money,  or  money's  worth  for 
the  time  being  due  to  those  persons  on  the  mortgage  or  obligation, 
shall  be  deemed  to  be  and  remain  money  or  money's  worth  belonging 
to  those  persons  on  a  joint  account,  as  between  them  and  the  mort- 
gagor or  obligor ;  and  the  receipt  in  writing  of  the  survivors  or  last 
survivor  of  them,  or  of  the  personal  representatives  of  the  last  sur- 
vivor, shall  be  a  complete  discharge  for  all  money  or  money's  worth 

(«)  Petty  v.  Styward,    1  Ch.  B.  31  Vickers  v.  Connell,    1  B.  529;    over- 

Eq.  Ca.  Abr.  290  ;  Eigden  v.  Vallier,  ruling  Brazier  v.  Hudson,  9  Si.  1. 

2  V.  258  ;  Be  Jackson,  Smith  v-  Sib-  (c)  4  Kay  &  J.  511. 

thorpe,  34  C.  D.  732;  Steers  v.  S.,  22  (d)  Vickers  v.  Cowell,  1  B.  529. 

Q.  B.  D.  p.  541.  (e)  Be  Jackson,  Smith  v.  Sibthorpe, 

(h)  Per  Ahanley,  M.E.,  in  Morley  34  C.  D.  733. 

v.    Bird,   3  V.  631,  4  E.  B.,  p.  109;  (/)  44  &  45  Vict.  c.  41. 
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for  the  time  being  due,  notwithstanding  any  notice  to  the  payer  of  a 
severance  of  the  joint  account. 

This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  mortgage,  &c.  (sub-s.  2),  and  only  to  a  mortgage, 
&c.  made  after  the  commencement  (from  and  immediately  after  the 
31st  December,  1881)  of  the  Act  (sub-s.  3).  The  section  applies 
either  where  the  advance  is  expressly  stated  to  be  on  a  joint  account, 
or  where  the  security  is  not  expressly  made  to  persons  in  shares,  so 
that  an  expression  of  the  joint  account  is  not  necessary,  though  it  is 
convenient,  as  a  direct  statement  of  the  rights  of  the  mortgagees  (a), 
and  the  Court  will  not  go  behind  it  as  between  mortgagees  and  a 
purchaser  (6).  As  between  the  mortgagees  and  the  mortgagors  the 
debt  is  to  be  deemed  due  on  a  joint  account,  but  as  between  the 
persons  entitled  to  the  money  it  may  be  shown  to  have  been  their 
intention  to  treat  the  money  as  belonging  to  them  as  tenants  in 
common  (c). 

If  mortgagees,  tenants  in  common,  purchase  or  foreclose  the  equity 
of  redemption,  they  will  hold  it  in  equity,  as  tenants  in  common, 
"  because  their  intent  is  presumed  to  be  so,"  and  the  purchase  was 
founded  on  the  mortage  (d). 

Although  payment  of  a  bond  debt  to  one  of  two  trustees  formerly 
bound  both  at  law  (e),  in  case  of  a  mortgage  to  two  a  payment  to  one 
would  not  discharge  the  estate  in  equity  (/).  This  is  on  the  ground 
that  the  debt  is  held  by  the  two  in  common  and  not  jointly,  and  the 
principle  is  equally  applicable  whether  the  debt  is  secured  by  a 
mortgage  or  other  security,  or  is  merely  the  subject  of  a  personal 
contract  (g)  ;  and  now,  under  the  Judicature  Act  (h),  the  equitable 
rule  will  prevail.  But  the  rule  cannot  be  put  higher  than  a  pre- 
sumption capable  of  being  rebutted,  see  Steeds  v.  S.  (i),  where  it 
was  decided  that  accord  and  satisfaction  must  now  be  taken  to  be  a 
good  plea  to  an  action  for  a  specialty  debt,  so  far  as  concerned  the 
plaintiff  who  was  a  party  to  such  accord  and  satisfaction. 

(a)  Wolstenholme,  Con.  Act  (1891),       25,  s.s.  11. 

p.  118.  (e)  Husband  v.  Davis,  10  C.  B.  645. 

(b)  Be  Harman,  &c,  24  C.  D.  720.  (/)  Hall   v.    Franck,    11    B.    519; 

(c)  Be  Jackson,  Smith  v.  Sibthorpe,  Wigglesworth    v.    W.,     16    B.     269; 
supra.  Matson  v.   Dennis,  4  De  G.   J.  &  S. 

(d)  Bigden  v.  Vallier,  2  V.  258.    See  345. 

also  Edwards  v.  Fashion,  Pr.  Ch.  332,  (g)  Steeds  v.  S.,  22  Q.  B.  D.,  p.  541. 

and  the   comments  therein  of  Grant,  (h)  36  &  37  Vict.  c.  66,  s.  25,  sub-s. 

M.B.,  in  Aveling  v.  Knipe,  19  V.  444,  11. 

13  B.  B.   240;  cf.  Jud.  Act,   1873,  s.  (t)  Supra. 
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3.  Joint  Undertaking  and  Partnership. 

Another  rule  laid  down  by  the  Master  of  the  Rolls  in  Lake  v. 
Gibson  is,  that,  in  all  cases  of  a  joint  undertaking  or  partnership, 
either  in  trade  or  in  any  other  dealing,  two  or  more  persons  who 
make  a  joint  purchase  will  be  considered  in  equity  as  tenants  in 
common,  or  the  survivors  as  trustees  for  the  representatives  of  those 
who  are  dead.  For  the  ground  of  the  decision  in  the  principal  case 
was  that  a  joint  speculation  in  improving  land,  on  a  hazard  of  profit 
and  loss,  is  treated  in  equity  as  in  the  nature  of  merchandise,  and 
the  j^s  accrescendi  is  not  allowed  (a).  For  in  favour  of  merchandise 
the  rule  is  that  jus  accrescendi  inter  mercatores  pro  benejicio  com- 
niercii  locum  non  habet  (6).  But  the  doctrine  of  non-survivorship 
does  not  extend  to  societies  not  having  gain  for  their  object,  and  the 
members  of  which  are  merely  joint  tenants  of  the  property  they 
hold  (c). 

It  has  been  held  with  some  conflict  of  opinion,  that  if  two  persons 
take  a  lease  of  land  for  the  purpose  of  farming  it  in  partnership, 
at  any  rate  where  the  lease  is  merely  accessory  to  the  partnership, 
the  partners  will  be  considered  in  equity  as  tenants  in  common  not 
only  of  the  stock  of  the  farm  but  of  the  lease,  and  the  survivor  of  the 
two  would  consequently  be  trustee  for  the  personal  representatives  of 
the  deceased  partner  (d).  In  Elliot  v.  Brown  (e)  there  was  a  lease 
of  a  farm  to  two  partners  ;  one  partner  dying,  the  other  agreed  to  a 
division  of  stock  with  the  representatives  of  the  deceased  partner, 
but  insisted  on  holding  the  lease  by  survivorship;  Thurloiv,  C, 
however,  thought  the  lease  was  accessory  to  the  trade  in  which  the 
parties  were  embarked,  and  granted  an  injunction  to  restrain  the 
surviving  partner  from  proceeding  by  ejectment  to  obtain  possession 
of  the  farm  (/).  So,  where  two  persons  took  a  building  lease,  and 
laid  out  money  in  erecting  houses,  Thurloiv,  C,  held  them  to  be 
partners  in  respect  of  this  property  ;  and  the  survivor  was  decreed  to 
be  a   trustee  of  a  moiety  for  the  representatives  of  the  deceased 

(a)  See  lie  Thomas  Eyan,  3  Ir.  E.  78. 

Eq.  222,  232.  {d)  Jeffereys  v.  Small,  1  Vern.  217  ; 

(6)  Co.  Litt.  182  (a),  and  see  Nelson  Jackson  v.  J.,  9  V.  596. 

v.    Bealby,    4    De   G.    F.    &   J.    321 ;  (e)  3  Swans.  489  (n.). 

Ambler  r.  Bolton,  14  Eq.  427;  M'Clean  (/)  From    Lord    Colchtster's   MSS. 

v.  Kennard,  9  Ch.  336.  See  also  1  Vern.  217,  n.  (3). 

(c)  See    Brown    v.    Dale,    9   C.    D. 
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partner  (a).     And  now  by  the   Partnership  Act,  1890,  which  came 
into  operation  1st  January,  1891,  it  is  enacted  : 

S.  20  (1).  "  All  property  and  rights  and  interests  in  property 
originally  brought  into  the  partnership  stock  or  acquired,  whether  by 
purchase  or  otherwise  on  account  of  the  firm  or  for  the  purposes  and 
in  the  course  of  the  partnership  business,  are  called  in  this  Act  part- 
nership property  and  must  be  held  and  applied  by  the  partners 
exclusively  for  the  purposes  of  the  partnership  and  in  accordance 
with  the  partnership  agreement." 

(2)  "  Provided,  that  the  legal  estate  or  interest  in  any  land  (6), 
or  in  Scotland,  the  title  to  and  interest  in  any  heritable  estate 
which  belongs  to  the  partnership,  shall  devolve  according  to  the 
nature  and  tenure  thereof  and  the  general  rules  of  law  thereto 
applicable,  but  in  trust,  so  far  as  necessary  for  the  persons  beneficially 
interested  in  the  land  under  this  section." 

(3)  "  Where  co-owners  of  an  estate  or  interest  in  land  or  in  Scot- 
land in  any  heritable  estate  not  being  itself  partnership  property  are 
partners  as  to  profits  made  by  the  use  of  the  land  or  estate,  and  pur- 
chase other  land  or  estate  out  of  the  profits  to  be  used  in  like  manner, 
the  land  or  estate  so  purchased  belongs  to  them  in  the  absence  of  an 
agreement  to  the  contrary,  not  as  partners  but  as  co-owners  for  the 
same  respective  estates  and  interests  as  are  held  by  them  in  the  land 
or  estate  first  mentioned  at  the  date  of  the  purchase  "  (c). 

S.  21.  "  Unless  the  contrary  intention  appears,  property  bought 
with  money  belonging  to  the  firm  is  deemed  to  have  been  bought  on 
account  of  the  firm." 

A  deceased  partner  may,  however,  have  so  conducted  himself  by 
repudiating  a  contract,  as  for  instance  a  lease  of  ground  for  a  building 
speculation,  as  to  preclude  his  executors  from  claiming  a  share  in  the 
lease  (d). 

And  though  the  conveyance  of  real  estate  be  taken  in  the  name 
of  one  of  the  partners,  if  it  has  been  purchased  with  partnership  funds, 
it  will,  in  the  absence  of  any  agreement  to  the  contrary,  be  part  of 
the  partnership  property  (e). 

(a)  Lyster  v.  Dolland,  1  V.  Jun.  157;  Clements  v.  Hall,  24  B.  333; 
431 ;  Crawshay  v.   Manle,    1    Swans.       Rule  v.  Jewell,  18  C.  D.  660. 

508;  Be  Ryan,  L.  R.  Ir.  3  Eq.  222.  (e)  Smith  v.   S.,  5  V.  193,  5  R.  R. 

(b)  See  Interp.  Act,  1889,  s.  3.  22 ;  Clegg   v.  Fishwiek,  1  Mac.   &  G. 

(c)  See  Crawshay  v.  Maule,  1  Swans.  294;  Tibbits  v.  Phillips,  10  Ha.  355; 
523  ;  Pollock,  Partnership  (1890),  p.61.  Nerot  v.  Burnand,  4  Russ.  247  ;  "Wed- 

(d)  Reilly  v.  Walsh,  Ir.  Eq.  R.  22  ;  derburn  v.  W.,  2  B.  p.  104. 
Norway  v.  Rowe,  19  V.  143,  12  R.  R. 
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The  question  whether  property  purchased  with  partnership  assets 
is  the  joint  or  separate  property  of  the  partners  depended  upon  the 
circumstances  under  which  and  the  purposes  for  which  it  was  bought. 
Thus,  in  the  Bank  of  England  Case  (a),  one  of  two  partners  carrying- 
on  the  business  of  leather  factor  bought  lands  for  the  purpose  of 
erecting  a  residence  on  part  of  it,  and  selling  the  remainder  to  a 
railway  company.  He  offered  a  share  to  his  partner,  who  was  also 
desirous  of  building  a  house  out  of  town  for  his  residence.  The  offer 
was  accepted,  and  the  purchase-money  paid  out  of  the  partnership 
assets  ;  but  the  conveyance  was  to  the  partners  in  undivided  moieties, 
to  uses  to  bar  dower.  The  partners  at  their  individual  expense 
built  houses  upon  portions  of  the  land  set  apart  for  the  purpose,  but 
the  other  expenses  relating  to  the  land  were  paid  out  of  the  partner- 
ship assets.  It  was  held  that  the  whole  of  the  land  constituted  joint 
estate.  "  Questions  of  this  nature,"  said  Turner,  L.J.,  "  depend,  as 
I  apprehend,  generally,  if  not  universally,  upon  the  circumstances. 
It  cannot,  I  think,  be  laid  down  as  an  universal  rule,  that  when  lands  are 
bought  by  partners  in  trade,  and  are  paid  for  out  of  the  partnership 
assets,  they  of  necessity  become  part  of  the  joint  estate  of  the 
partners.  There  are  different  purposes  for  which  the  lands  may 
have  been  bought.  They  may  have  been  bought  for  the  purpose 
of  being  used  and  employed  in  the  trade,  but  for  the  purpose  of  a 
mere  speculation  on  account  of  the  partnership,  for  I  know  nothing 
which  can  prevent  partners  from  speculating  in  land,  if  they  think 
proper  to  do  so,  as  freely  as  they  may  speculate  in  mere  articles  of 
commerce,  though  foreign  to  their  trade.  Again,  they  may  have 
been  bought  without  reference  to  the  purposes  of  the  trade  or  the 
benefit  of  the  partnership,  with  the  intention  of  withdrawing  from 
the  trade  the  amount  employed  in  the  purchase,  and  converting 
that  amount  into  separate  property  of  the  partners,  or  they  may 
have  been  bought  on  account  of  one  or  more  of  the  partners,  he  or 
they  becoming  debtors  to  the  partnership  for  the  amount  laid  out 
in  the  purchase.  The  form  of  the  conveyance  in  these  cases  does 
not  settle  the  question,  for  in  whatever  form  the  conveyance  may 
be,  there  may  be  a  trust  of  the  land  which  may  follow  the  money, 
liable,  however,  as  other  trusts  are,  to  be  rebutted  by  evidence. 
Where  land  purchased  is  not  merely  paid  for  out  of  the  partner- 
ship assets,  but  is  bought  for  the  purpose  of  being  used  and  em- 
ployed in  the  partnership  trade,  it   is  scarcely   possible   to   conceive 

(a)  Exp.  M'Kenna,  3  De  G.  F.  &  J.  645. 

61  2 
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a  case  in  which  there  could  be  sufficient  evidence  to  rebut  the 
trust,  and  accordingly  in  these  cases  we  find  the  decisions  almost  if 
not  entirely  uniform — that  the  purchased  land  forms  part  of  the  joint 
estate  of  the  partnership ;  but  where  the  land  is  not  purchased  for 
those  purposes,  the  question  becomes  more  open,  and  we  have  to 
consider  whether  the  circumstances  attending  the  purchase  show 
that  it  was  made  on  account  of  the  partnership,  or  of  any  one  or 
more  of  them  individually,  in  whose  name  the  land  may  have  been 
bought.  ...  I  am  of  opinion  that,  looking  at  the  case  with 
reference  to  the  whole  of  the  estate,  this  purchase  must  be  taken 
to  have  been  made  by  way  of  speculation  on  account  of  the  part- 
nership "  (ct). 

Where  property  is  not  purchased  by  persons  for  partnership  pur- 
poses, but  is  devised  to  them  as  joint  tenants,  although  they  make 
use  of  it  for  partnership  purposes,  they  will  not  be  held  tenants  in 
common  in  equity,  unless  by  express  agreement,  or  by  their  course  of 
dealing  with  it  for  a  long  period,  it  may  be  inferred  that  they  meant 
to  sever  the  joint  tenancy  (6).  So  in  Morris  v.  Barrett  (c),  in  the 
Exchequer,  a  testator  devised  and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  his  two  sons,  their  heirs,  executors,  and 
administrators.  The  two  sons,  after  their  father's  death,  during  the 
period  of  twenty  years  carried  on  the  business  of  farmers  with  such 
estate,  and  kept  the  monies  arising  therefrom  in  one  common  stock, 
and,  with  part  of  such  monies,  purchased  other  estates  in  the  name 
of  one  of  them,  but  never  in  any  manner  entered  into  any  agreement 
respecting  such  farming  business,  or  ever  accounted  with  each  other. 
One  of  the  brothers  died.  It  was  held  that  the  devised  farms  were 
not  partnership  property,  but  that  the  purchased  farms  were  :  see 

Waterer  v.  W.,  infra,  p.  966. 

A  partnership  agreement  between  A.  and  B.  that  they  should  be 
jointly  interested  in  a  speculation  for  buying,  improving  for  sale,  and 
selling  lands,  may  be  proved  without  being  evidenced  by  any  writing 
signed  by,  or  by  the  authority  of,  the  party  to  be  charged  therewith, 

within  the  Statute  of  Frauds  ;  and  such  an  agreement  being  proved, 
A.  or  B.  may  establish  his  interest  in  the  land,  the  subject   of  the 

(a)  See  Smith  v.  S.,  5  V.  193;  also  Brown  v.  Oakshot,  24  B.  254; 
Walton  v.  Butler,  29  B.  428.  Cf.  Waterer  v.  W,  15  Eq.  402,  cited 
Darby  v.  D.,  3  Drew.  495,  and  Be  infra,  p.  966;  Ward  v.  W.,  6  Ch.  789. 
Hulton,  61  L.  T.  467.  (c)  3  Y.  &  J.  384. 

(b)  Jackson   v.  J.,   9   Y.   591.     See 
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partnership,  without  such  interest  being  evidenced  by  any  such 
writing  (a). 

Conversion  of  real  estate  held  by  partners. — Where  partners 
held  real  estate  for  partnership  purposes,  a  question  arose,  which  was 
not  decided  in  Lake  v.  Gibson,  and  Lake  v.  Craddock  (in  which  case 
the  defendant  Craddock,  it  will  be  observed,  was  both  heir-at-law  and 
executor  of  his  father),  whether  the  real  estate  was  not,  even  in  the 
absence  of  any  expressed  intention  of  the  partners,  so  absolutely 
converted  into  personalty  as  to  be  held  by  the  surviving  partners, 
not  in  trust  for  the  heir-at-law,  but  for  the  personal  representatives, 
of  the  deceased  partner. 

It  was  clearly  settled,  that  where  real  estate  was  purchased  tvith 
'partnership  capital,  for  the  purposes  of  partnership  trade,  it  would, 
in  the  absence  of  any  express  agreement,  be  considered  as  absolutely 
converted  into  personalty  ;  and,  upon  the  death  of  one  of  the  partners, 
his  share  will  not  go  to  his  heir-at-law,  nor  be  liable  to  dower,  but  will 
belong  to  his  personal  representatives.  "  I  confess,"  observed  Leach, 
M.R.,  in  Phillips  v.  P.  (b),  "  I  have  for  some  years,  notwithstanding- 
older  authorities,  considered  it  to  be  settled  that  all  property,  what- 
ever might  be  its  nature,  purchased  with  partnership  capital  for 
the  purposes  of  the  partnership  trade,  continued  to  be  partnership 
capital,  and  to  have,  to  every  intent,  the  quality  of  personal  estate  "  (c). 
And  the  same  rule  applies  to  land  acquired  with  partnership  funds 
for  the  purpose  of  a  joint  speculation  in  selling  it  at  a  profit  (d). 
But  if  the  land  has  been  acquired  for  the  purpose  of  being  held  as 
land,  there  will  be  no  conversion  (e) ;  and  the  rule  does  not  apply  to 
cases  of  joint  ownership,  as  distinguished  from  partnership  (/). 

This  principle  is  now  embodied  in  the  Partnership  Act,  1890,  which 
provides  : — 

(a)  See  Foster  v.  Hale,  5  V.  308,  4  (d)  Darby    v.    D.,    3    Drew.    495; 

E.  R.  128  ;  Dale  v.  Hamilton,  2  Ph.  Essex  v.  E.,  20  B.  450  ;  Waterer  v.  W., 
266;  and  Darby  v.  D.,  3  Drew.  495;  15  Eq.  402;  Steward  v.  Blakeway,  4 
but  see  Caddick  v.  Skidmore,  2  De  G.  Cb.  p.  409;  cp.  Re  Wilson,  (1893)  2 
&  J.  52  ;  Smitb  v.  Mattbews,  3  De  G.  Ch.  342. 

F.  &  J.  139,  151  ;  and  see  Gray  v.  (e)  See  Be  Hulton,  61  L.  T.  467,  62 
Smith,  43  C.  D.,  p.  211.  L.  T.  200  ;  distinguishing  Darby  r.  D., 

(b)  1  My.  &  K.  649.  Be  Wilson,  supra. 

(e)  See  Broom  v.  B.,  3  My.  &  K.  443;  (/)  Steward  v.  Blakeway,  4  Oh.  603 ; 

Morris  v.  Kearsley,  2  Y.  &  C.  Ex.  Ca.  Crawshay   v.    Maule,    1    Swans.   523  ; 

140;  Bligh  v.  Brent,  2  Y.  &  C.  Ex.  London   Financial,    &c.    v.   Kelk.    26 

Ca.  268  ;  Houghton  v.  H,  11  Si.  491 ;  C.  D.  107  ;  PoUock,  Partnership  ( 1 890) , 

Re  Ryan,  3  Ir.  R.  Eq.  232.  p.  5. 
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S.  22.  "  Where  land  or  any  heritable  interest  therein  has  become 
partnership  property,  it  shall,  unless  the  contrary  intention  appears, 
be  treated  as  between  the  partners  (including  the  representatives  of 
a  deceased  partner),  and  also  as  between  the  heirs  of  a  deceased 
partner,  and  his  executors,  or  administrators,  as  personal,  or  movable, 
and  not  real,  or  heritable  estate." 

And  it  is  immaterial,  where  real  property  has  been  substantially 
involved  in  a  business,  how  it  may  have  been  acquired  by  the  partners, 
whether  by  descent  or  devise.  Thus,  in  Waterer  v.  W.  (a),  J.  Waterer 
was  seised  of  real  estate,  upon  part  of  which  he  carried  on  the  business 
of  a  nurseryman,  under  the  name  of  J.  Waterer  &  Sons.  He  was 
assisted  by  his  three  sons  in  his  business,  but  they  were  not  in  reality 
partners.  J.  Waterer  having  contracted  for  the  purchase  of  a  house 
and  farm  for  the  purpose  of  his  business,  died  on  the  2nd  of  Novem- 
ber, 1868,  having  by  his  will  devised  his  real  estate,  and  his  residuary 
personal  estate  to  his  three  sons  as  tenants  in  common.  After  his 
death,  the  contract  for  the  purchase  of  the  farm  was  carried  into 
effect  by  his  three  sons,  to  whom  the  land  was  conveyed  as  tenants  in 
common.  For  a  short  time  the  business  was  carried  on  by  the  three 
sons  under  the  same  style  as  before.  It  appears  that  the  residuary 
real  and  personal  estate  of  the  testator  (except  invested  property) 
was  employed  in  the  business.  In  April,  1869,  Michael,  one  of  the 
sons,  retired  from  the  partnership,  and  the  two  others  purchased  his 
one-third  share  in  the  residuary  and  real  estate,  and  of  the  good-will 
in  the  business,  for  a  sum  which  was  paid  for  partly  out  of  the  estate, 
and  partly  out  of  moneys  borrowed  on  the  land.  The  two  continuing 
partners  carried  on  the  business  of  nurserymen  under  the  old  style, 
upon  the  same  land  as  their  father,  and  also  on  the  purchased  land. 
The  share  of  Michael  was  purchased  only  in  order  to  enable  the  other 
two  brothers  to  carry  on  the  business.  On  the  4th  of  October,  1871, 
one  of  the  partners  died  intestate,  leaving  a  widow  and  children.  It 
was  held  by  James,  L.J.,  that  both  the  devised  and  the  purchased 
land  employed  in  the  business  was  converted  into  personalty.  "  I 
am  of  opinion,"  said  his  Lordship,  "  that  this  case  is  governed  by  that 
class  of  cases  in  which  Lord  Eldon  said  that  where  property  became 
involved  in  partnership  dealings,  it  must  be  regarded  as  partnership 
property.  It  seems  to  me  immaterial  how  it  may  have  been  acquired 
by  the  two  surviving  partners,  whether  by  descent  or  devise,  if,  in 
fact,  it  was  substantially  involved  in  the  business  "  (6). 

(a)  15  Eq.  402.  Davies    v.    Gaines,     12    C.    D.     813 ; 

(b)  See  Cooper  v.  C,  26  W.  R.  785  ;       Murtagh  v.  Costello,  7  L.  R.  Ir.  428. 
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The  principle  upon  which  cases  of  this  kind  proceed  appears  to  be 
this  :  that  as  a  general  rule,  inherent  to  the  contract  of  partnership, 
and  without  any  special  stipulation,  upon  the  dissolution  of  partner- 
ship all  the  property  of  the  partnership  is  subject  to  an  implied 
trust  for  sale,  and  is  therefore  personal  property,  and  the  proceeds  of 
the  sale,  after  discharging  all  the  partnership  debts  and  liabilities, 
must  be  divided  among  the  partners,  according  to  their  respective 
shares  in  the  capital,  and  no  one  partner  has  a  right  to  insist  that 
any  particular  part  or  item  of  the  partnership  property  shall  remain 
unsold,  and  that  he  shall  retain  his  share  of  it  in  specie.  It  follows 
then  that  any  real  property  which  has  become  the  property  of  the 
partnership  becomes,  by  force  of  the  partnership  contract,  converted 
into  personalty,  and  that  not  merely  as  between  the  partners  to  the 
extent  of  discharging  the  partnership  debts,  but  as  between  the  real 
and  personal  representatives  of  deceased  partners  (a). 

Modification  of  Rule  by  Agreement. — The  rule  of  law,  and  the 
statutory  enactment,  may  be  superseded  by  agreement.  Thus,  in 
Smith  v.  S.  (b),  real  estate  was  purchased  for  the  purposes  of 
a  partnership,  and  paid  for  out  of  the  partnership  capital,  but 
there  was  an  agreement  between  the  partners  that  it  was  to  be 
the  separate  property  of  one  of  them,  who  took  a  conveyance 
thereof  in  his  own  name,  Eldon,  C,  held  he  was  a  debtor  to  the 
partnership,  and  that  the  property  bought  was  not  partnership  pro- 
perty, and  that  his  wife  was  entitled  to  dower  out  of  the  whole.  But 
in  the  case  of  partnership  property,  land  can  be  remitted  to  its 
original  character  only  by  virtue  of  such  an  agreement  made  between 
the  partners  as  withdraws  the  land  from  the  partnership  assets,  and 
puts  an  end  to  the  implied  trust  for  sale ;  and  the  agreement  must 
be  one  which  becomes  binding  before  the  death,  so  as  to  take  effect 
at  the  death  (c).  In  Re  Wilson  it  was  held  that,  on  the  agreement 
between  the  parties,  there  was  no  trust  or  contract  by  virtue  of  which 
laud  held  for  a  common  object  was  to  be  converted  (d). 

And  where,  in  1873,  A.  and  B.,  being  tenants  in  common  of  certain 
freeholds,  entered  into  partnership  as  builders  for  ten  years,  the 
freeholds  and  plant  being  made  partnership  property,  and  in  1877 
the  plant  was  sold,  the  proceeds  divided,  but  the  freehold  was  let  to 

(a)  See  Darby  v.  D.,  3  Drew.  495,  buck,  13  Q.  B.  D.,  pp.  290,  291 ;  and 

503,  506;  Re  Wilson,  infra ;  A.-G.  v.  see    Eowley    v.    Adams,    7    B.    548; 

Hubbuck,  13  Q.  B.  D.  p.  289.  Steward  v.  Blakeway,  4  Ch.  603. 

{b)  5  V.  193,  5  B.  R.  22.  (d)  See  the  judgment  (1893),  2  Ch. 

(c)  Per  Bowen,  L.J.,  A.-G.  v.  Hub-  343. 
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tenants,  and  no  new  contracts  entered  into.  In  1888  A.  died, 
and  it  was  held  that  the  partnership  terminated  in  1877,  that 
ly  the  termination  of  the  partnership  the  right  to  call  for  a 
sale  was  taken  away,  and  that  the  property  must  be  considered 
as  realty  (a). 

So  also  partners  may  agree  between  themselves  to  convert  partner- 
ship property  into  the  several  property  of  any  one  or  more  of  the 
partners,  or  to  convert  the  several  property  of  any  partner  into  part- 
nership property.  If  bond  fide,  such  conversion  is  effectual,  not  only 
as  between  the  partners,  but  as  between  the  creditors  of  the  firm  and 
them  (6),  unless  bankruptcy  or  insolvency  occurs  before  the  agree- 
ment is  completely  executed  (c). 

Mortmain. — The  interest  of  a  deceased  partner  in  real  estate  held 
as  partnership  property  was,  so  far  as  it  comprised  moneys  to  arise 
from  the  sale  of  such  real  estate,  an  interest  in  land.  Under  the 
so-called  Mortmain  Act  (d),  the  bequest  of  such  moneys  to  a  charity 
was  void,  Ashworth  v.  Mum  (e).  By  the  Mortmain  and  Charitable 
Uses  Act,  1891,  s.  3,  "  land  "  is  not  to  include  "  money  secured  on 
land ;  or  other  personal  estate  arising  from  or  connected  with 
land." 

Legacy  Duty,  &c. — The  share  of  a  deceased  partner  in  real  estate 
purchased  with  partnership  capital  and  used  for  partnership  purposes 
in  trade  is  held  to  be  converted  into  personalty,  not  only  as  between 
the  partners  and  the  real  and  personal  representatives  of  a  deceased 
partner,  but  also  for  fiscal  purposes,  and  the  Crown  is  entitled  to 
the  benefit  of  such  equitable  conversion,  and  can  claim  legacy  and 
probate  duty  in  respect  of  the  property  which  at  the  death  of  the 
partner  was  existing  as  real  estate:  Forbes  v.  Steven  (/),  where  it 
was  held  by  James,  V.-C.  (overruling  the  law  supposed  to  have  been 
established  in  Custance  v.  Bradshaw  (g)),  that  legacy  duty  was  pay- 
able upon  a  share  of  a  deceased  partner — a  domiciled  Englishman,  in 
the  proceeds  of  freehold  property  in  Bombay  used  for  the  purposes  of 
the  partnership,  and  forming  a  partnership  asset,  and  the  reasoning 

(a)  Myers  v.  M.,  61  L.  T.  757;  and  Re  Daniel,  75  L.  T.  143;  Exp.  Kemp, 
see  Dart  (1888),  p.  1053.  10  Morrell,  B.  R.  76. 

(b)  Pollock,  Partnership  (1890),  pp.  (d)  9  G.  2,  c.  36,  repealed.  See  51 
65,  66;  Campbell  v.  Mnllett,  2  Swans.,  &  52  Vict.  c.  42,  54  &  55  Vict.  c.  73, 
pp.  575,  584.  55  Vict.  c.  11. 

(c)  See  Lindley,  Partnership,  1169,  (e)  15  C.  D.  363. 
4th  ed.,  and  the  cases  collected,  Yate-  (/)  10  Eq.  178,  189. 
Lee,  Bankruptcy  (1891),  p.  228.     Ci.  (<j)  4  Ha.  315. 
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upon  which  the  decision  proceeded  is  equally  applicable  to  show  that 
it  was  liable  to  probate  duty  (a).     And  the  time  when  the  death 
takes  place  is  the  moment  at  which  it  has  to  be  decided  whether  the 
property  in  question  is  realty  or  personalty  (b). 

(a)  See  also  A.-G.  v.  Brunning,  8  A.-G.  v.  Hubbuck,  13  Q.  B.  D.  275 
H.  L.  Cas.  243;  A.-G.  v.  Lomas,  9  (0.  A.),  in  which  distance  v.  Brad- 
Exch.  29,  34.  shaw,  4  Ha.  315 ;  Matson  v.  Swift,  8 

(b)  See  judgment  of  Bowen,  L.  J.,  in  B.  368,  are  discussed,  p.  279. 


WASTE. 

— » 

GARTH   v.  SIR   JOHN   HIND   COTTON. 

1750.     1  V.  524,  546  ;  1  Dick.  183  (a). 


Equitable  "Waste. 

A.,  tenant  for  ninety-nine  years,  if  he  should  so  long  live,  without 
impeachment  of  waste,  voluntary  waste  excepted  ;  remainder  to  trus- 
tees during  his  life,  to  preserve  contingent  remainders ;  remainder  to 
his  first  and  other  sons  in  tail ;  remainder  to  B.  in  fee.  A.  (before  a 
son  born)  and  B.,  according  to  agreement,  cut  down  timber,  and 
divided  the  profits  between  them.  A.  afterwards  had  a  son,  who  was 
held  entitled  to  recover  from  the  representatives  of  B.  what  he  had 
so  received  as  his  share  of  the  money  arising  from  the  sale  of  the 
timber. 

Rights,  powers,  and  duties  of  trustees  to  preserve  contingent 
remainders. 

Mr.  Garth  (a),  tenant  for  ninety-nine  years,  if  he  should  so  long 
live,  without  impeachment  of  waste,  excepting  voluntary  waste; 
remainder  to  trustees  during  his  life,  to  preserve  contingent  remain- 
ders ;  remainder  to  his  first  and  every  other  son  in  tail ;  remainder 
to  the  defendant,  Sir  John  Hind  Cotton,  in  fee. 

Garth  having  been  long  married  without  having  children,  enters 
into  an  agreement  with  the  defendant,  Sir  John  Hind  Cotton,  to  cut 
down  timber  on  the  estate,  and  divide  the  profits  between  them. 

He  has  afterwards  a  son  by  another  wife,  who,  after  his  father's 
death,  when  of  age,  and  having  suffered  a  recovery,  brings  this  bill  to 

(a)  S.    C.    3   Atk.    751  ;    Eeg.    Lib.  Powers,  to  be  one  of  the  ablest  ever 

1752,  A.,  fol.  240.     The   statement   of  debvered,  is  here  given  complete;  it  is 

the   case  and  the   arguments  having  taken  from   1  Dick.   183,  where  it  is 

been  taken  from  1  V.  524,  546,  the  stated  to  have  been  copied  from  Lord 

judgment  in  which  is  said  by  Lord  St.  Hardwicke's  MS. :  and  the  decree  from 

Leonards,  in  his   learned  work   upon  3  Atk.  758. 
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oblige  the  defendant,  Sir  John  Hind  Cotton,  to  refund  1,000*.  received 
by  him  as  his  share  of  the  money  arising  from  sale  of  the  timber, 
with  interest. 

The  arguments,  for  which  see  1  V.  424,  are  omitted. 

Lord  Chancellor  Hardwtcke.- Although  I  have  taken  a  great 
deal  of  pains,  I  cannot  yet  form  an  opinion,  from   an  apprehension 
of  breaking  in  upon  the  rules  of  law,  or  establishing  a  dangerous 
precedent  in  a  Court  of  equity.     The  case  is  admitted  to  be  entirely 
new      The  strength  of  the  arguments  for  the  plaintiff  is   on   the 
authority  of  Pye  v.  George  (a)  and  Mansell  v.  Mansell  (6),  where  the 
Court  has  considered  trustees  to  preserve  contingent  remainders  as 
trustees  to  all  other  purposes,  so  as  to  be  affected  by  breach  of  trust 
and  all  the  consequences  :  and  therefore,  if  they  have  been  negligent 
in  not  bringing  a  bill  to  restrain  the  waste,  it  should  not  turn  to  the 
prejudice  of  the  remainders,  when  in  esse.     But  it  deserves  to  be 
considered,  whether  they  have  any  trust  to  preserve  the  timber, 
because  their  legal  estate  is  not  at  all  for  that  purpose,  being  only 
an  estate  pour  autre  vie;  by  which  there  is  no  interest  in  or  power 
over  the  timber,  and  which  is  at  an  end  as  soon  as  the  first  tenant 
for  life  dies.     It  is  said,  they  might  bring  a  bill  for  an  injunction  to 
stay  waste,  before  the  contingent  remainders  vested:  and  I  am  of 
that  opinion  :  but  I  do  not  know  that  arises  out  of  their   trust  for 
the  timber      It  is  a  bill  by  amicus  curia ;  as  in  a  bill  on  behall  ot 
an  infant  in  ventre  sa  mere,  to  stay  waste.     Till  the  estate  attaches 
in  possession  they  have  nothing  to  do  with  the  timber.     II,  indeed, 
there  is  a  forfeiture  for  the  first  tenant  for  life,  they  would  have  a. 
right  to  the  shade,  &c,  but  nothing  to  do  with  it  during  the  life  ot 
the  tenant  for  life.     This  is  no  opinion,  but  only  my  doubts  from  the 
breaking  in  on  the  rules  of  law  on  the  one  hand,  and  on  the  other 
the  laying  down  a  precedent  in  equity  which  might  be  dangerous. 
Let  it,  therefore,  be  spoke  to  again  next  term.     I  can  find  no  case 
where  the  Court  has    preserved  the  timber,  though  cut  down   by 
wrong,  for  the  benefit  of  the  contingent  remainders.     In  Whtf/M*  v. 
Bewit(c)  it  was  not  by  accident,  but  by  wrong;  and  though  Peeie 

,„)2Salk.680.  Wolfe  ,.  Birch,  L.  R.  Eq.  689. 

\b)  2  P.  W.   678 ;    sed  vide  Birch-  (c)  2  P.  Wr.  640. 
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Williams  has  not  mentioned  whether  there  were  trustees  to  preserve, 
&c,  I  have  looked  into  it,  and  find  there  were. 

Michaelmas  Term,  1750,  it  was  argued  again. 

Lord  Chancellor  Hardwicke  took  further  time  to  consider  of 
it :  and  Sir  John  Hind  Cotton  having  died  pending  the  suit,  and 
the  cause  revived  against  his  representatives,  his  Lordship  gave 
judgment  5th  February,  1753. 

Lord  Chancellor  Hardwicke. — The  end  of  the  bill  is,  that 
defendant  may  account,  and  make  satisfaction  to  the  plaintiff,  for  all 
such  sums  of  money  as  he  hath  received  by  a  fall  of  timber  upon  the 
estate  in  question,  in  the  year  1714,  with  interest. 

The  case  is  this :  Richard  Garth,  Esq.,  being  seised  in  fee,  by  will 
devised  to  Richard  Bovey,  father  of  the  plaintiff,  for  ninety-nine 
years,  if  he  should  so  long  live,  without  impeachment  of  waste, 
voluntary  waste  excepted,  on  condition  he  took  upon  himself  the 
surname  of  Garth ;  and  from  and  after  the  forfeiture  or  determina- 
tion of  that  estate,  to  the  use  of  trustees  during  the  life  of  the  said 
Richard  Bovey  in  trust  to  preserve  contingent  estates,  but,  never- 
theless, to  permit  the  said  Richard  Bovey,  at  and  after  his  full  age 
of  twenty-one  years,  to  receive  the  rents,  issues,  and  profits  thereof 
during  his  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male.  After  this  there  are  remainders  to  Avery  Garth  and  his  sons 
in  like  manner  (all  wnich  determined  soon  after  the  testator's  death), 
with  the  ultimate  remainder  to  Sir  John  Hind  Cotton,  the  defen- 
dant's grandfather,  in  fee  simple. 

Of  this  will  the  testator  made  Catherine,  his  wife,  executrix. 

On  the  18th  July,  1700,  the  testator  died. 

On  his  death  the  plaintiff's  father  entered  upon  the  estate,  and 
performed  the  condition  of  taking  on  himself  the  surname  of  Garth. 

Sir  John  Hind  Cotton,  the  defendant's  grandfather,  died,  whereby 
the  remainder  in  fee  descended  to  the  last  Sir  John  Hind  Cotton, 
his  son  and  heir,  and  in  whom  the  remainder  of  inheritance  was 
become  vested. 

On  the  12th  February,  1713,  the  plaintiff's  father  executed  a  letter 
of  attorney  to  Reginald  Marriot  authorising  him  to  come  to  an  agree- 
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ment  with  Sir  John   Hind  Cotton,  the  remainderman  in  fee,  for  a 
fall  of  timber  on  the  estate. 

On  the  16th  of  July,  1714,  articles  were  entered  into  between  the 
plaintiff's  father,  by  Mr.  Marriot  his  attorney,  on  the  one  part,  and 
Sir  John  Hind  Cotton,  the  defendant's  father,  on  the  other  part, 
reciting  that  the  plaintiff's  father  was  seised  for  life  (which  is  not 
true,  for  his  estate  was  only  for  ninety-nine  years,  determinable  on 
his  life),  with  remainder  to  all  his  sons  in  tail  male,  with  remainder 
to  Sir  John  Hind  Cotton  in  fee;  that  the  plaintiff's  father  had  then 
no  issue  male  ;  that  he  had  desired  Sir  John  Hind  Cotton  to  consent 
to  the  cutting  down  and  selling  part  of  the  timber  then  standing 
and  growing  upon  the  premises. 

Upon  these  recitals  it  is  agreed  that  some  person  authorised  by 
the  plaintiff's  father,  and  some  person  authorised  by  Sir  John  Hind 
Cotton,  should  view,  and  mark  what  timber  trees  were  then  fit  to  be 
cut  down ;  that  then  the  parties  should  agree,  and  appoint  by 
writing  under  their  hands,  how  many  of  the  trees  so  marked  should 
be  cut  down,  and  sold  for  the  best  prices  that  could  be  got. 

That  Sir  John  Hind  Cotton  should  not  take  any  advantage  of  the 
cutting  of  the  timber,  nor  should  it  be  esteemed  waste,  nor  any 
advantage  taken  thereof  on  pretence  of  its  being  waste. 

The  first  trust  of  the  money  to  arise  by  sale  of  the  timber  is,  that 
it  shall  be  applied  to  pay  all  such  debts  as  were  owing  by  the  testa- 
tor at  his  death,  together  with  the  legacies  by  him  given,  which  have 
not  been  nor  shall  be  paid  out  of  the  personal  estate  (although  it  is 
admitted,  by  the  answer  of  the  original  defendant,  Sir  John  Hind 
Cotton,  the  defendant's  father,  that  the  estate  devised  was  not  subject 
to  the  payment  of  the  testator's  debts);  that  the  residue  of  the 
money  arising  by  the  sale  of  the  timber  should  be  divided  into 
moieties  between  the  plaintiff's  father  and  the  late  Sir  John  Hind 
Cotton. 

The  articles  then  take  notice,  that  there  was  a  sum  of  1,7871.  os.  6d. 
then  in  the  hands  of  one  of  the  Masters  of  this  Court,  being  the 
produce  of  timber  sold  off  the  estate  by  Sir  John  Hind  Cotton,  the 
defendant's  grandfather,  which  was  claimed  by  both  parties ;  and  it 
is  agreed  that  the  money  shall  be  paid  out  of  Court,  and  applied  to 
the  same  purposes  as  the  money  to  arise  by  the  timber  then  to  be 
felled. 
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It  is  further  agreed  that  the  death  of  the  plaintiff's  father  without 
issue  male,  or,  his  having  issue  male,  on  the  death  of  Sir  John  Hind 
Cotton,  should  make  no  alteration  in  the  terms  thereby  agreed  on  ; 
but  that  the  parties,  their  executors  or  administrators,  should,  not- 
withstanding any  death  or  alteration,  have  the  like  share  and  benefit 
of  the  wood  and  timber  to  be  felled  and  cut  down  as  if  all  such  wood 
and  timber  had  been  felled  and  cut  down,  and  the  money  divided 
and  paid  between  the  plaintiff's  father  and  Sir  John  Hind  Cotton, 
before  such  death  or  alteration. 

Then  follows  a  clause  for  applying  the  testator's  personal  estate,  in 
the  first  place  to  the  payment  of  his  debts  and  legacies. 

Sir  John  Hind  Cotton,  the  original  defendant,  admits,  by  his  first 
answer  (which  is  not  replied  to),  that  he  received  about  the  sum  of 
1,000£.  for  his  share  of  the  money  for  which  the  timber  was  sold. 

At  the  time  of  entering  into  these  articles,  and  when  the  timber 
was  felled  and  disposed  of,  the  plaintiff  ivas  not  born,  but  his  father 
was  then  married  to  Mary  Pullen,  his  first  wife  ;  and  it  is  sworn  by 
the  first  answer,  that  he  had  been  married  to  her  for  several  years 
without  having  any  issue,  and  was  not  then  likely  to  have  any  by 
her. 

In  September,  1716,  she  died  without  ever  having  had  any  issue  ; 
and  sometime  after,  the  plaintiff's  father  intermarried  with  Elizabeth 
Emmerson. 

On  the  26th  of  May,  1724,  the  plaintiff  was  born,  which  was  about 
ten  years  after  entering  into  the  articles. 

On  the  11th  of  January,  1727,  the  plaintiff's  father  died,  leaving 
the  plaintiff,  his  only  son,  an  infant,  who  then  became  entitled  to  the 
estate  as  tenant  in  tail  in  possession. 

On  the  26th  of  May,  1745,  the  plaintiff  attained  his  age  of  twenty- 
one  years,  and  in  Trinity  term  following  suffered  a  recovery  of  the 
estate  to  the  use  of  himself  and  his  heirs. 

On  the  20th  of  May,  1748,  the  original  bill  was  brought  by  the 
plaintiff  against  Sir  John  Hind  Cotton,  who  dying  before  a  determi- 
nation, the  suit  hath  been  revived  against  the  defendants,  his 
executors,  and  the  same  relief  is  prayed  out  of  his  assets,  and  assets 
are  admitted. 

Upon  this  case  the  general  question  is,  whether  the  plaintiff  is 
entitled  to  satisfaction  for  so  much  as   Sir  John  Hind   Cotton,  the 
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father,  received  out  of  the  inheritance  by  the  fall  and  sale  of  timber, 
before  the  plaintiff  came  in  esse,  and  consequently  before  he  had 
any  estate  in  him  in  the  land,  and  whilst  the  remainder,  which  vested 
in  him  afterwards,  rested  in  mere  contingency  or  possibility. 

This  hath  been  admitted  at  the  bar,  on  all  sides,  to  be  entirely  a 
new  question,  upon  which  there  is  no  precedent,  and  which  hath 
never  been  brought  into  judgment  before. 

It  hath  been  admitted,  also,  that  the  plaintiff  can  have  no  remedy 
at  law,  either  in  his  own  name  or  in  the  names  of  the  trustees,  to 
preserve  contingent  remainders,  but  that  his  only  possible  remedy  is 
in  a  Court  of  equity. 

This  made  it  necessary  for  the  Court  to  proceed  with  great  deliber- 
ation before  a  decision  was  made,  which  would  be  the  first  precedent 
after  the  invention  of  trustees  to  preserve  contingent  remainders, 
now  about  a  hundred  years  since,  and  which  may  have  extensive 
consequences  as  to  other  cases  that  may  arise. 

In  order  to  determine  whether  the  plaintiff  is  entitled  to  the  relief 
he  prays,  it  will  be  necessary  to  take  several  matters  into  considera- 
tion— to  lay  down  some  that  are  plain,  and  to  clear  and  establish 
others  that  appear  more  doubtful. 

First,  that  the  stripping  of  this  estate  of  the  timber  was  a  wrongful 
act  is  clear  from  the  nature  of  the  limitations. 

The  plaintiff's  father  was  only  tenant  for  years,  punishable  for 
wilful  waste,  and  had  no  present  right  to  or  interest  in  the  timber, 
other  than  the  mast,  and  shade,  and  necessary  botes. 

The  defendant's  father  had  no  present  right  to  cut  it  down,  but  in 
his  turn,  according  to  the  order  of  limitation.  It  is  true,  the  inheri- 
tance was  vested  in  him,  subject  to  open  and  let  in  the  contingent 
remainder,  when  a  son  should  come  in  esse  ;  and  in  that  quality  the 
timber  part  of  the  inheritance  was  vested  in  him,  but  he  had  no 
present  right  to  take  and  use  it.  The  trustees,  who  were  seised  of 
the  freehold,  might  have  restrained  him  in  this  Court  by  injunction, 
and  the  plaintiff  might  have  brought  an  action  of  trespass  against 
him  for  his  entry  and  tortious  act. 

Further,  it  was  the  duty  of  the  plaintiff's  father  so  to  have  done, 
not  only  in  respect  of  the  trespass  upon  himself,  which  he  might 
have  waived,  but  in  respect  of  the  privity  which  was  in  expectancy 
between  the    tenant  for  years  and   the   contingent  remainderman, 
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when  he  should  come  in  esse ;  for  between  the  tenant  for  years  and 
the  lessor,  or  the  remainderman  of  the  inheritance,  there  is  a  privity ; 
and  before  the  statute  of  Quia  emptor 'es  terrarum  a  tenure  arose : 
and  this  makes  a  tenant  for  years  a  kind  of  fiduciary  for  the  lessor, 
or  the  remainderman,  who  stands  in  his  place. 

As  this  act  was  wrongful,  both  in  Mr.  Garth,  the  plaintiffs  father, 
and  the  late  Sir  John  Hind  Cotton,  so  this  wrong  was  committed 
collusively  between  them  :  when  I  say  collusively,  I  do  not  mean  an 
injurious  intention,  for  they  might  mistake  their  right  ;  but  that 
will  not  vary  the  case  in  respect  of  the  right  of  others.  This  appears 
by  the  whole  frame  of  the  articles,  which  are  an  agreement  to  do 
what  neither  of  them  alone,  nor  both  together,  had  a  right  to  do.  In 
order  to  this,  the  plaintiff's  father  is  recited  to  have  the  freehold, 
which  he  had  not.  A  colour  is  given  to  the  transaction,  as  if  it  were 
for  payment  of  the  debts  of  the  father,  to  which  it  is  admitted  the 
estate  was  not  liable ;  and  it  is  expressly  stipulated  that,  even  in  case 
the  plaintiff's  father  should  die,  leaving  issue  male,  before  all  the 
timber  should  be  felled  and  the  money  divided,  the  parties  to  these 
articles  (i.e.,  the  tenant  for  years,  and  the  remote  remainderman) 
should  have  the  same  shares  as  if  all  the  timber  had  been  felled  and 
the  money  divided  before  such  death  or  alteration  had  happened. 

Can  there  be  a  stronger  proof  of  collusion  than  this  ?  The  tenant 
for  years  enters  into  an  agreement,  not  only  contrary  to  his  general 
privity  and  trust  (if  I  may  so  speak),  but  both  the  parties  bind 
themselves  in  plain  terms  to  injure  the  remainderman,  even  after 
his  estate  should  become  vested,  if  that  event  should  happen  before 
this  destruction  was  completed. 

The  next  thing  which  is  plain  and  self-evident  is,  that  this 
wrongful  collusive  transaction  hath  turned  to  the  damage  and  loss  of 
the  plaintiff. 

The  next  inquiry  is,  whether  the  plaintiff  is  entitled  to  any  remedy 
in  this  Court  upon  the  principles  of  equity. 

At  law,  it  is  admitted,  as  I  said  before,  that  he  can  have  none ; 
and  it  must  be  admitted  further,  that  if  the  limitation  to  trustees 
to  preserve  contingent  remainders  had  been  out  of  the  case,  he  would 
have  had  none  in  equity. 

Indeed,  as  the  plaintiff's  father  was  made  only  tenant  for  years,  if 
there  had  not  been  such  a  limitation  to  the  trustees,  all  the  con- 
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tingent  remainders  would  have  been  void,  for  want  of  an  estate  of 
freehold  to  support  them  ;  and  Sir  John  Hind  Cotton  would  have 
had  the  immediate  freehold  as  well  as  the  inheritance  in  him,  which 
would  have  given  him  a  clear  right.  But  if  the  plaintiffs  father 
had  been  tenant  for  life,  and  there  had  been  no  such  limitation  to 
the  trustees,  the  plaintiff  could  even  then  have  been  entitled  to  no 
remedy,  because  his  whole  use  in  the  land,  whilst  it  remained  in 
contingency,  would  have  been  in  the  power  of  the  tenant  for  life  to 
bar  by  fine,  feoffment,  or  surrender  to  the  remainderman  vested  ; 
and  there  could  have  been  no  pretence  for  this  Court  to  interpose 
to  preserve  or  restore  to  him  part  of  that  inheritance,  the  whole  of 
which  was  in  the  power  of  the  tenant  for  life. 

Therefore,  the  stress  and  foundation  of  the  "plaintiff's  equity 
depends  entirely  upon  the  estate  limited  to  the  trustees  to  preserve 
the  contingent  uses,  and  the  consequences  from  thence. 

In  order  to  determine  concerning  the  force  and  operation  of  this 
in  the  present  case,  I  will  consider — 

First,  what  is  the  intention  and  use  of  creating  limitations  to 
trustees  for  preserving  contingent  remainders. 

Secondly,  what  estate  such  trustees  take  in  point  of  law,  and  what 
actions  they  may  maintain  at  common  law. 

Thirdly,  what  is  the  nature  and  extent  of  this  trust  in  equity, 
and  what  remedy  they  may  pursue  in  this  Court. 

Fourthly,  how  far,  and  in  what  cases,  such  trustees  may  be  charged 
in  equity  for  a  breach  of  trust,  or  any  other  person  be  affected  by 
their  acts,  or  laches,  in  breach  of  their  trust. 

First,  the  intention  of  limitation  to  trustees  to  preserve  contingent 
uses  took  its  rise  from  the  determination  of  two  great  cases,  reported 
by  Lord  Coke,  in  his  first  volume — Chudleigh's  Case  (a),  Hil.  31  Eliz., 
and  Archers  case  (b),  Mich.,  39  Eliz. ;  though  it  was  several  years 
after  those  resolutions  before  that  light  was  struck  out,  and  it  was 
not  brought  into  practice  amongst  conveyancers  till  the  time  of  the 
usurpation,  when,  probably,  the  providing  against  forfeitures  for 
what  was  then  called  treason  and  delinquency  was  an  additional 
motive  to  it. 

(a)  I  Co.  120,  Poph.  70,  and  1  And.  309,  where  it  is  best  reported. 
{b)  1  Co.  63. 
W.   &   T. — VOL.   II.  62 
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Let  us  see,  then,  what  were  the  claims  and  defects  which  wanted 
to  be  filled  up  and  remedied  in  consequence  of  those  two  judgments. 

The  grand  dispute  in  Chudleigtis  Case  was  concerning  the  power 
of  feoffees  to  uses  created  since  the  Statute  of  Uses  (a),  to  destroy 
contingent  uses  by  fine  or  feoffment  before  the  contingent  use  came 
into  being. 

In  order  to  determine  this,  the  judges  entered  into  very  refiued 
and  speculative  reasonings,  some  of  which  (I  speak  it  with  reverence) 
are  not  very  easy  to  comprehend. 

They  all  agreed,  that  where  there  is  a  conveyance  to  uses,  to  the 
use  of  the  father  for  life,  remainder  to  his  first  and  every  other  son 
in  tail,  with  remainders  over — in  all  those  cases  no  estate  at  all  is 
left  in  the  feoffees,  but  the  whole  estate  is  divested  and  drawn  out  of 
them  by  the  Statute  of  Uses. 

But  then  came  the  question  respecting  the  contingent  uses  to  the 
sons  not  in  esse.  On  the  one  side,  though  they  admitted  there  was 
no  estate  left  in  the  feoffees,  yet  they  said  there  was  a  scintilla 
juris,  a  power  of  entry  to  preserve  the  contingent  uses,  if,  by  reason 
of  disseisin  or  disturbance  of  the  estate,  there  should  be  occasion  ; 
for,  say  they,  no  use  can  be  executed  by  the  statute  unless  there  be  a 
person  seised  to  the  use,  and  also  a  cestui  que  use.  And,  if  any 
disseisin  or  disturbance  of  the  estate  should  happen,  the  right  to  the 
use  cannot  be  executed  within  the  statute  :  therefore,  lest  these 
contingent  uses  should  be  destroyed  and  not  executed,  there  must,  by 
construction  of  the  statute,  be  such  a  power  of  entry  left  in  the 
feoffees  and  their  heirs. 

This  was  the  opinion  of  the  greatest  part  of  the  judges. 

Others  of  the  judges  were  of  opinion  that  there  was  not  only  no 
estate  left  in  tlie  feoffees,  but  no  power  or  right  to  enter,  nor  anything 
to  do  with  the  land ;  but  that  they  were  at  first  only  conduit-pipes, 
and  the  estate  that  was  in  them  was  by  the  statute  wholly  trans- 
ferred to  serve  the  uses  which  were  in  esse,  with  a  pregnancy  and 
prospect  to  the  contingent  remainders,  if  they  should  arise  in  their 
due  time. 

It  must  be  observed,  that  one  thing  which  weighed  much  with  the 
majority  of  the  judges,  to  be  of  opinion  for  leaving  a  right  of  entry  in 

(a)  27  Hen.  8,  c.  10. 
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the  feoffees  to  preserve  the  contingent  uses,  was  their  fear  of 
perpetuities,  and  of  having  contingent  estates  by  way  of  use  in 
persons  not  in  esse,  if  they  should  not  be  destroyable  by  the  feoffees ; 
for  this  doctrine,  as  it  left  it  in  the  power  of  the  feoffees  to  preserve 
the  contingent  uses,  so  it  put  it  into  their  power  to  destroy  them,  if 
they  pleased. 

The  reason  of  which  was,  that  at  that  time  the  law  was  not  settled 
that  the  destruction  of  the  particular  estate  by  the  feoffment  or 
conveyance  of  the  cestui  que  use  for  life,  before  the  contingent 
remainders  became  vested,  was  a  destruction  of  the  contingent 
remainders  :  but  afterwards  came  Archer's  Case,  in  which  case  this 
point  was  solemnly  settled,  and  they  were  relieved  from  their 
apprehensions  ;  for,  though  Archers  Case  is  placed  in  the  reports 
before  Chudleigh's  Case,  it  was  not  determined  until  some  years 
afterwards. 

The  clearest  summary  of  the  reasoning  in  those  cases  is  stated  by 
Mr.  Pollexfen,  in  his  argument  of  the  case  of  Hales  v.  Risley,  in 
Pollexfen,  385,  from  whence  I  have  taken  it. 

From  this  deduction  you  will  see  what  were  the  chasms  and 
defects  to  be  supplied. 

Here  was,  then,  understood  to  be  a  power  in  the  general  feoffees  to 
uses,  either  to  preserve  or  destroy  those  uses  ad  libitum,  and  here 
was  a  power  in  the  cestui  que  use  for  life  to  destroy  them. 

How  were  those  defects  to  be  supplied  and  filled  up  ?  By  vesting 
a  limitation  in  certain  trustees  eo  nomine,  upon  an  express  trust  to 
support  them.  But  how  to  support  them  ?  By  preserving  the  whole 
inheritance  to  come  entire  to  the  cestui  que  use  in  contingency,  in 
like  manner  as  trustees  to  uses  ought  to  do  before  the  Statute  of 
Uses,  when  they  were  but  trusts  to  be  executed  in  this  Court.  And, 
as  things  then  stood,  such  trustees,  having  the  whole  legal  estate, 
might  and  ought  to  preserve  the  entire  inheritance,  whether  con- 
sisting of  the  lands,  mines,  or  timber,  for  the  benefit  of  all  the  cestui 
que  trusts  in  remainder,  either  vested  or  contingent. 

Secondly.  Consider,  in  the  next  place,  what  such  trustees  take  in 
point  of  law,  and  what  actions  they  may  maintain  at  common  law. 

It  hath  formerly  been  attempted  to  be  brought  in  question, 
whether,  upon  such  a  limitation  to  trustees,  after  a  prior  limitation 
for  life,  they  took  any  estate  at  all  in   the  land,  or  only  a  right  of 
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entry  on  the  forfeiture  or  surrender  of  the  first  tenant  for  life,  by 
reason    that    the   limitation,   being   only   during   his   life,   could   not 
commence  or  take  effect  after  his  death. 

But  this  was  soon  settled  on  the  authority  of  Cholmondeley's 
Case  (a),  where  it  was  held,  that,  if  there  is  a  lease  to  A.  for  life, 
remainder  to  another  during  the  life  of  A.,  this  is  a  good  remainder ; 
for  by  possibility  the  remainder  may  take  effect  in  case  a  tenant  for 
life  makes  a  feoffment  in  fee,  or  commits  any  other  forfeiture ;  and 
so  in  the  book,  41  Edw.  3,  Fitzh.,  tit.  "  Waste,"  S3  ;  and  this  is 
followed  by  the  late  case  of  Duncomb  v.  D.  (b),  which  was  one  of  the 
first  cases  wherein  the  operation  of  such  limitation  to  trustees  to 
preserve  contingent  uses  came  into  question. 

If  this  be  so  upon  such  a  limitation,  after  a  prior  estate  for  life,  it 
holds  much  more  strongly  when  limited  after  a  prior  estate  for  years 
only,  determinable  on  the  life  of  the  first  tenant  :  because  in  the  last 
case  it  conies  the  first  estate  of  freehold,  to  the  trustees,  as  was 
rightly  reasoned  by  Lee,  L.C.J.,  in  the  case  of  Smith  v.  Dormer,  and 
Packhurst  (c). 

It  is  plain,  therefore,  that  these  trustees  had  the  immediate  free- 
hold in  them — an  estate  pour  autre  vie  ;  and  at  law  they  alone 
could  maintain  or  defend  any  action  concerning  the  freehold. 

If  a  disseisin  was  committed  they  must  bring  the  assize,  and  they 
must  defend  in  all  praecipes  :  for  the  possession  of  the  tenant  for 
years  was,  in  law,  their  possession :  for  this  reason  they  had  in  law 
an  interest  in  the  timber,  not,  indeed,  to  cut  down  or  destroy,  but  in 
respect  of  the  enjoyment  by  their  tenant  for  years,  and  of  the 
expectancy  of  its  coming  into  their  actual  possession,  by  the  deter- 
mination of  his  estate,  as  part  of  their  freehold. 

Notwithstanding  all  this,  it  is  certain  that  they  could  maintain  no 
action  of  waste ;  the  reason  of  wrhich  is,  that  the  common  law  gave 
the  prohibition  of  waste  only  to  an  owner  of  the  inheritance,  and  the 
Statute  of  Gloucester  gave  the  writ  of  waste  to  the  same  person. 
But  in  this  respect  such  trustees  are  in  no  other  condition  than  all 
other  remaindermen  for  life. 

Thirdly.    Consider,  in  the  next  place,  what   is  the  nature  and 

(a)  2  Co.  50,  a.  (c)  Mich.,  14  Geo.  2,  B.  E.,  8  Vin. 

(6)  Hil.,  7  Will.  3,  C.  B.,  3  Lev.  Ab.  417  ;  Willes'  Bep.  327,  3  Atk.  135, 
437.  6  Bro.  P.  C.  351,  Toml.  ed. 
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extent  of  their  trust  in  equity,  and  what  remedies  they  may  pursue 
in  this  Court. 

And  I  hold  it  to  be  agreeable  to  natural  justice,  and  in  support  of 
right,  to  construe  their  trust  in  the  most  liberal  manner.  In  the 
case  of  Mansell  v.  M.  (a),  (which  must  be  more  particularly 
mentioned  by  and  by,)  it  was  expressly  laid  down  by  Lord  Raymond, 
as  I  took  it  from  his  own  mouth — "  It  is  only  positive  law  that 
tenant  for  life  may  destroy  contingent  remainders,  and  therefore  it 
was  a  very  considerable  invention  to  create  these  trusts  to  preserve 
them ;  they  are  the  creatures  of  the  Court,  and  properly  under  its 
direction  and  control." 

The  first  trust  is  declared  to  preserve  the  contingent  estates 
thereinafter  limited.  How  to  preserve  them  ?  To  preserve  the 
inheritance  as  entire  as  possible — to  go  according  to  the  succession 
established  by  the  testator,  which  inheritance  consists  of  the  land, 
timber,  and  mines,  and  cannot  be  preserved  entire  without  preserving 
all  three.  In  many  estates  the  timber  is  the  most  valuable  part — in 
more,  the  mines ;  and  the  destruction  of  the  one,  or  the  exhaustion 
of  the  other,  might  take  away,  or  be  an  alienation  of,  the  best  part  of 
the  inheritance. 

But  it  hath  been  objected,  that  this  relates  only  to  the  preservation 
of  the  legal  estate  of  the  use,  and  not  to  the  timber  or  mines,  because 
the  estate  of  the  trustees  cannot  support  any  action  of  waste. 

This  might,  in  many  instances,  be  to  preserve  the  shell  without 
the  kernel,  and  brings  it  to  the  question,  what  remedies  they  may,  in 
virtue  of  this  trust,  pursue  in  this  Court. 

These  trusts  are  equally  declared  to  make  entries  and  bring 
actions,  as  the  case  shall  require.  Here  it  is  expressly  to  do  all  and 
every  such  lawful  act  and  acts,  by  entry  or  otherwise,  as  shall  be 
requisite  for  that  purpose  and  end. 

But  whether  the  expression  be  the  one  or  the  other,  it  comes  to 
the  same  thing,  and  comprehends  all  remedies  both  in  law  and 
equity. 

For  the  course  of  equity  is  a  part  of  the  constitution  of  the  law 
and  judicial  proceedings  in  this  kingdom.  Therefore,  if,  after  a 
forfeiture  committed,  and  an  entry  made  for  that  forfeiture,  such 

(a)  9  P.  W.  67S  ;  Ca.  t.  Talb.  252. 
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trustees  wanted  any  assistance  of  a  Court  of  Equity  in  support  of 
their  trust,  and  not  to  break  in  upon  the  right  of  the  tenant  for  life 
to  receive  the  rents  and  profits,  they  might  undoubtedly,  by  force  of 
this  trust,  have  their  remedy  here.  As  they  may  do  this,  I  am 
clearly  of  opinion,  that  they  may  bring  a  bill  for  an  injunction  to  stay 
waste,  although  no  precedent  in  point  is  produced  for  it. 

In  the  present  case  they  were  remaindermen  pour  autre  vie,  and 
immediately  owners  of  the  freehold  in  law.  In  the  case  of  Day  veil 
v.  Champness  (a),  a  remainderman  for  life  was  admitted  to  maintain 
such  a  bill  without  making  the  owner  of  the  inheritance  a  party ; 
and  although  it  was  observed  upon  that  case  by  Mr.  Clarke,  that  it 
appears  by  the  state  of  it  in  the  book  that  the  plaintiff  had  the 
first  remainder  in  tail  vested,  yet  that  doth  not  appear  by  the 
recitals  of  this  decretal  order ;  and  if  it  had,  the  objection  could  not 
have  been  made. 

If  the  trustees  could  do  this  as  remaindermen  of  the  legal  estate 
•pour  autre  vie,  surely  their  trust,  which  affects  their  conscience,  and, 
according  to  Lord  Raymond's  opinion,  makes  them  creatures  of  this 
Court,  would  not  make  their  case  the  weaker  here. 

But  the  books  go  further,  and  say  a  bill  may  be  brought  for  an 
iuj unction  to  stay  waste  on  behalf  of  an  infant  en  ventre  sa  mere  (b). 
And  so  is  Musyrave  v.  Parry  (c),  which  is  liable  to  much  more 
difficulty,  for  that  must  be  as  amicus  curia)  on  the  unborn  child's 
behalf. 

I,  therefore,  hold  most  clearly,  that  the  trustees  might  have  brought 
sucii  a  bill,  and  obtained  an  injunction  to  stay  this  waste,  both  against 
the  plaintiff's  father  and  the  late  Sir  John  Hind  Cotton. 

Pursue  this,  then,  into  its  necessary  consequences. 

Suppose,  alter  such  an  injunction  granted,  the  timber  had  been 
felled  :  this  had  been  a  contempt  of  the  Court,  and  the  contemnor 
must  have  stood  committed. 

Then  arises  the  question  which  Mr.  Solicitor-General  (d)  very 
properly  put  in  his  argument — on  what  terms  should  they  be  dis- 
charged ?  This  Court  could  not  have  fined  them  :  therefore,  certainly, 

(a)  1  Eq.  Ca.  Ab.  400,  Trin.,  1700.  (c)  2  Vern.  716. 

(b)  See  Lutterell's  case,  cited  Pr.  (d)  Murray,  afterwards  Lord  Maus- 
Ch.  50 ;  Scatterwood  v.  Edge,  1  Salk.       field. 
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only  on  the  terms  of  making  satisfaction.  That  satisfaction  could 
not  have  been  made  by  setting  up  the  trees  again,  and  therefore  it 
must  have  been  by  paying  the  value.  Who  must  have  had  that 
value  ?  Not  the  tenant  for  years,  for  he  had  no  pretence  to  it ;  nor 
the  remote  remainderman  in  fee,  for  he  had  no  right  to  take  it : 
and  this  would  have  been  to  reward  them  both  for  their  contempt 
and  collusion.  The  consequence  is,  it  must  have  been  laid  up,  and 
secured  to  attend  the  contingent  uses.  Without  this,  justice  could 
not  have  been  done. 

Fourthly.  It  comes  next  to  be  considered,  how  far  and  in  what 
cases  such  trustees  may  be  charged  in  equity  for  a  breach  of  trust,  or 
any  other  person  may  be  affected  by  their  act,  or  laches,  in  breach  of 
trust. 

Notwithstanding  the  saying  of  Mr.  Pollexfen,  arguendo  at  the 
bar  (a),  "  that  trustees  to  preserve  contingent  remainders  were  never 
punished  in  equity,  when  they  broke  their  trust "  (which,  by  the  way, 
is  a  kind  of  contradiction  in  terms),  that  is  now  exploded,  and  settled 
to  the  satisfaction  of  mankind  to  be  otherwise. 

It  was  first  broken  in  upon  by  Lord  Har -court,  in  the  case  of  Pye 
v.  Gorges  (b),  Mich.,  1710,  where  he  declared  that  "  when  such  trus- 
tees were  appointed,  whether  by  marriage  settlement  or  will,  and 
they,  before  the  birth  of  a  son,  joined  in  a  conveyance  to  destroy  the 
contingent  remainders,  this  was  a  plain  breach  of  trust,  and  the 
persons  taking  under  such  a  conveyance,  if  voluntary,  or  having 
notice,  should  be  liable  to  the  same  trusts  "  :  and  he  said,  if  there 
was  no  precedent  in  the  case,  he  would  make  one. 

Then  came  Tipping  v.  Pigot  (c),  in  Mich.,  1711,  before  the  same 
Lord  Chancellor,  and  he  adhered  to  the  same  doctrine,  and  said  it 
would  be  dangerous  for  such  trustees  themselves  to  make  the  experi- 
ment. Thus  it  stood  till  the  great  case  of  Mansell  v.  M.,  which  was 
first  decreed  by  Sir  Joseph  Jekyll,  at  the  Rolls,  in  January,  1731, 
and  afterwards  by  Lord  King,  assisted  by  Lord  Raymond  and  Lord 
Chief  Baron  Reynolds,  Dec.  12,  1732  (d). 

Here  it  was  first  solemnly  settled,  by  the  concurrent  opinion  of 

(a)  Pollex.  250.  Rep.  34. 

(b)  Pr.  Ch.  308;  1  P.  W.  128;  2  (d)  2  P.  W.  687;  Ca.  t.  Talb.  252; 
Salk.  680;  7  Bro.  P.  C.  221,  Toml.  ed.  2  Eq.  Ca.  Abr.  717. 

(c)  1   Eq.  Ca.  Abr.  385 ;  GiLb.  Eq. 
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all  those  great  men,  that  the  trustees  themselves  shall  be  liable  in 
equity  to  make  satisfaction  for  such  a  breach  of  trust  ;  and  also, 
that  a  voluntary  alienee,  or  a  purchaser  for  a  valuable  consideration, 
with  notice  of  the  trust,  shall  be  decreed  in  equity  to  restore  the 
estate ;  and  in  that  case  it  was  decreed  accordingly. 

Thus  it  stands  determined,  that  for  a  breach  of  trust  in  aliening 
the  inheritance  the  trustees  are  liable,  and  other  persons  are  affected 
by  their  act  done  in  breach  of  this  trust. 

On  this  I  build  :  suppose  these  trustees  had  consented  to  the 
felling  and  sale  of  the  timber— had  joined  with  Mr.  Garth  and  Sir 
John  Hind  Cotton  in  the  articles,  and  expressly  covenanted  that 
they  would  bring  no  bill  for  an  injunction — would  the  trustees  in 
that  case  have  been  liable  1  Clearly  so  ;  for  it  was  agreeing  to  alien 
part  of  the  inheritance  ;  and  it  plainly  shows  from  the  principle  on 
which  the  Court  founded  itself  in  Mansell  v.  M.  Lord  Raymond 
said,  "  It  was  strange  in  natural  reason  to  say,  that  where  a  man 
hath  created  a  trust  to  preserve  his  estate,  the  trustees  may  break 
that  trust,  and  give  away  the  estate  with  impunity ;  and  that  there 
wanted  no  particular  precedent  for  it,  because  it  is  founded  on  all 
the  general  rules  of  trust." 

If  the  trustees  had  joined  in  the  articles  thus  to  break  their  trust, 
would  Mr.  Garth,  the  father,  or  the  late  Sir  John  Hind  Cotton,  have 
been  affected  by  this  express  act,  done  in  breach  of  their  trust  ? 
This,  to  me,  is  also  as  clear ;  for  then  they  would  have  had  notice  of 
this  breach  of  trust,  and  have  reaped  the  benefits  of  it ;  which  is 
expressly  within  the  rules  of  Mansell  v.  M.  And  here  I  cannot  help 
repeating  some  remarkable  words  of  Lord  King,  who  was  not  dis- 
posed to  amplify  the  jurisdiction  of  this  Court.  "If  it  is,"  said  his 
Lordship,  "  a  breach  of  trust,  and  the  trustees  convey  the  estate  over, 
a  Court  of  equity  is  not  to  sit  still  and  let  others  profit  by  the  spoil." 
This  position  is  very  apposite  to  the  present  case ;  all  the  diffe- 
rence is,  that  here  is  no  positive  act  of  the  trustees,  but  only  laches 
or  neglect  in  not  performing  their  trust,  and  bringing  a  bill  for  an 
injunction  to  stop  this  waste. 

This  may  excuse  the  trustees,  if  they  had  no  notice  of  the  scheme 
or  attempt  to  strip  the  estate  of  the  timber  ;  but  how  will  it  excuse 
the  others,  who,  as  Lord  King  expressed  it,  have  profited  by  the 
spoil  ?     By  no  means. 


EQUITABLE   WASTE.  985 

Garth  v.  Sir  John  Hind  Cotton. 
In  all  cases  of  alienation  the  alienees  are  not  affected  merely  by 
act  of  the  trustees,  but  by  notice  of  the  trust :  and  here  all  parties 
had  actual  notice  of  the  will,  claim  under  it,  and  have  expressly 
recited  it  in  their  articles.     Therefore,  in  this  case  the  actual  notice 
of  the  trust  operates  to  make  the  laches  of  the  trustees  affect  them 
as  much  as  their  express  act  would  have   done  in  the  other  :  and  it 
would  be  strange  to  say  that  the  plaintiff's  and  defendant's  father 
would  have  beeu  liable  for  the  timber  if  the  trustees  had  concurred 
in  the  destruction  and  sale  of  it,  but  shall  be  in  a  better  condition 
because  they  did  not.     What  is  the  justice  that  results  from  hence, 
but  restitution  ?     Just  as  in  the  case  of  an  alienation  with  notice,  the 
justice  would  have  been  a  re-conveyance  :  indeed,  it  plainly  follows 
by  analogy  from  thence.     Suppose  an  estate  with  valuable  mines  in 
it,  unopened,  settled  in  this  manner,  and  the  trustees  to  preserve 
contingent    remainders    had   joined    in   an   alienation,   with    notice. 
Afterwards  such   a    purchaser,  with  notice,  opens  the  mines,   and 
exhausts  them,  putting  a  great  sum  of  money  into  his  pocket.     Then 
a  son  is  born,  who  is  tenant  in  tail :  the  tenant  for  life  dies,  and  the 
son  brings  a  bill  for  a  re-conveyance  :  if,  according  to  the  authority 
of  Mansell  v.  M,  the  Court  had  decreed  a  re-conveyance,  would  the 
justice   have   been    complete  without   decreeing  satisfaction  for  so 
much  of  the  inheritance  as  was  carried  off  by  exhausting  the  mines  ? 
Clearly  not.     It  would  be  a  necessary,  unavoidable  consequence  of 
equity,  that  satisfaction  must  be  made  to  the  owner  of  the  inheri- 
tance.    And  yet  this  is  liable  to  the  same  objections  as  have  been 
made  in  the  present  case  at  the  bar.     It  was  done  at  a  time  when 
the  contingent  remainderman  had  neither  jits  in  re  nor  jus  ad  rem, 
before  he  was  in  rerum  naturd ;  and  no  wrong  can  be  done  to  a 
person  non-existent.     But  these  are  colourable  objections  only  :  for, 
if  equity  ought  to  wait,  and  expect  the  vesting  of  the  estate  for  his 
benefit  and  restore  him  that  estate,  it  ought  to  do  it  completely. 

I  have  chosen  to  go  through  the  general  reasoning  (which  hath, 
upon  the  maturest  consideration,  convinced  me  that  the  plaintiff 
ought  to  be  relieved  in  this  Court),  before  I  state  the  objections 
made  on  the  part  of  the  defendant,  the  rather  because  the  clearest 
answer  to  these  objections  will  arise  from  the   right  application  of 

that  reasoning. 

First  objection.— -That  the  interposition  and  allowance  of  trustees 
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to  preserve  contingent  remainders  was  not  intended,  nor  has  been 
suffered,  to  alter  the  legal  rights  of  the  tenants  for  life  and  the  first 
remainderman   of  the   inheritance   vested,    either  in    respect  of   the 
timber  or  other  property  of,  or  powers  over,  the  estate. 

Answer. — This  objection  assumes  too  much ;  for  I  have  already 
proved,  and  it  is  demonstrable,  that  the  very  intention  of  interposing 
this  new-invented  limitation  was  to  alter  and  abridge  the  legal  rights 
both  of  the  tenant  for  life  and  the  first  remainderman  vested,  to 
abridge  the  legal  right  of  the  former  to  defeat  and  destroy  the  con- 
tingent use  of  the  inheritance  whilst  it  remains  contingent  and 
eventual,  to  abridge  the  legal  right  of  the  latter,  to  destroy  it  by 
accepting  a  surrender  of  the  estate  for  life :  all  which  are  as  much 
legal  powers  as  the  cutting  down  of  timber  or  the  opening  or  digging 
of  mines. 

I  admit  the  instance  which  was  put,  that  if  (where  there  is  tenant 
for  life  or  for  years,  subject  to  waste)  timber  is  blown  down  by  acci- 
dent, or  cut  down  by  the  tort  of  a  stranger  or  of  the  tenant  for  life 
alone,  the  owner  of  the  first  remainder  of  inheritance  vested  shall 
have  the  benefit  of  it.  So  was  the  case  of  the  timber  blown  down 
on  the  late  Duke  of  Newcastle's  estate,  and  the  case  of  Whitfield  v. 
Beivit  (a)  ;  but  the  ascertaining  of  the  ground  of  these  resolutions  is 
sufficient  to  distinguish  them  from  the  present  case. 

The  common  law  doth  not,  nor  can,  consider  the  contingent  uses 
as  having  existence  till  they  happen :  therefore,  according  to  Lewis 
Bowles's  Case  (b)  and  Udal  v.  U.  (c),  an  estate  in  contingency  is  as 
no  estate  till  the  contingency  happens.  And  when  the  trees  are 
severed  the  property  must  vest  immediately  in  somebody,  and  that 
can  only  be  in  the  first  remainderman  of  inheritance  vested ;  and  on 
the  foundation  of  that  property  he  may  maintain  trover  for  them. 

This  is  his  right  at  law  ;  and  there  is  in  the  cases  put  of  trees 
fallen  by  accident,  or  merely  by  the  wrongful  act  of  a  stranger 
or  of  the  tenant  for  life,  no  ground  of  equity  to  take  it  from 
him. 

But  here  comes  in  the  force  and  operation  of  the  collusion  in 
this  case.  The  destruction  being  made  by  contrivance  and 
collusion  with   the  remainderman,  and   affecting  his  conscience, 

(a)  2  P.   W.   240;    2  Eq.  Ca.  Abr.  (6)  11  Co.  79. 

589.  ('-)  Aleyn.  81. 
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obliges  this  Court  to  pursue  its  known  maxims  in  laying  hold 
of  it  either  by  restraining  the  act  before  it  be  completed,  or  decreeing 
satisfaction  for  it  afterwards  :  for,  in  all  cases  where  a  legal  right  is 
acquired  or  exercised  by  fraud  or  collusion,  contrary  to  conscience, 
it  is  the  office  of  this  Court  to  enjoin  it,  or  decree  a  compensation. 

Second  objection. — That  the  relief  sought  by  the  bill  is  contrary 
to  all  the  rules  of  law,  which  allows  no  remedy  for  waste  to  any 
person  who  hath  not  an  immediate  reversion  or  remainder  of  inherit- 
ance vested  at  the  time  of  the  waste  committed. 

Answer. — This  is  true  in  general,  though  it  admits  of  some 
exceptions  even  at  common  law.  But,  if  it  were  true  at  common 
law  in  the  latitude  with  which  it  was  laid  down,  it  would  not  govern 
this  case,  which  depends  upon  principles  of  equity  arising  from 
the  collusion  and  covin  between  the  tenant  for  years  and  the 
remote  remainderman,  which  is  an  established  ground  of  relief  in 
this  Court,  even  beyond,  and  sometimes  contrary  to,  the  rules 
of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as  justice  will 
admit,  to  the  rule  equitas  sequitur  legem,  I  will  endeavour  to  show 
how  far  the  opinion  I  have  given  coincides  with,  and  is  supported  by, 
the  reason  of  some  cases  concerning  waste. 

It  is  clear,  that  where  there  is  a  tenant  for  life  (a),  with  remainder 
over  in  fee  or  tail,  and  tenant  for  life  commits  waste,  the  remainder- 
man in  fee,  or  in  tail,  can  have  no  action  of  waste.  The  reason  is, 
because  the  plaintiff  in  the  action  must  recover  the  place  wasted,  and 
that  would  be  an  injustice  to  the  remainder  for  life,  which  is  not 
forfeited ;  and,  if  it  should  be  recovered  by  the  owner  of  the 
inheritance  (being  under  a  limitation  of  the  party)  it  would  never  go 
back  again. 

But,  notwithstanding  that,  he  may  have  another  action  of  trover 
for  the  trees,  and  therein  recover  satisfaction  for  the  wrong  done  to 
the  inheritance  ;  nay,  in  case  the  remainderman  for  life  dies,  living 
the  remainderman  of  the  inheritance,  he  may  then  bring  an  action 
of  waste  for  the  waste  done  during  the  continuance  of  the  remainder 
for  life. 

Further,  if  there  be  a  tenant  for  life,  with  an  immediate  remainder 

(a)  "  With  remainder  to  another  tenant  for  life."     Evidently  omitted. 
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or  reversion  in  fee,  and  the  remainderman,  or  reversioner  in  fee, 
grants  over  his  remainder,  or  reversion,  to  A.  for  the  life  of  A. ;  then 
the  tenant  for  life  commits  waste,  and  afterwards,  the  grantor  (a)  of 
the  remainder,  or  reversion  for  life,  dies,  this  remainderman,  or 
reversioner  in  fee,  may  maintain  an  action  of  waste,  though  he  had 
parted  with  his  remainder,  or  reversion  for  that  time,  by  his  own 
voluntary  act. 

All  this  appears  by  Paget's  Case  (b),  and  the  case  of  Udal  v.  U. ; 
and  I  shall  make  a  further  use  of  it  by  and  by. 

But  such  is  the  abhorrence  of  the  common  law  to  waste  and 
destruction,  that  it  hath  extended  its  remedies,  in  some  special  cases, 
beyond  the  strict  principles  on  which  they  were  originally  founded ; 
and,  therefore,  though  it  be  requisite  in  general,  that  the  inheritance 
should  be  vested  in  the  plaintiff  at  the  time  of  the  waste  done,  else 
he  cannot  lay  it  to  his  disherison ;  yet,  if  the  estate  were  out  of  him 
by  wrong,  and  then  come  into  him  again,  he  shall  maintain  the 
action  of  waste.  Thus,  if  lessee  for  life  make  a  feoffment  in  fee  upon 
condition,  the  feoffee  does  waste,  and  afterwards  breaks  the  condition, 
and  the  lessee  for  life  enters  for  the  breach,  though  the  reversioner 
had  nothing  in  the  reversion  at  the  time  of  the  waste  done :  yet,  as 
it  was  out  of  him  by  tort,  when  it  is  revested,  he  shall  have  this 
remedy  (c). 

But  there  is  another  case  at  law,  the  reason  of  which  seems  to  me 
to  be  more  analogous  to  the  present  case  ;  as  that  of  a  bishop,  after 
the  restitution  of  temporalities  to  him  and  his  successors,  in  right  of 
his  church.  When  he  dies,  during  the  vacancy  the  right  is  in  the 
king  ;  and  when  a  new  bishop  is  invested  with  the  temporalities,  the 
fee  is  in  him.  Suppose,  then,  a  tenant  for  life,  or  for  years,  by 
demise  of  the  predecessor,  commits  waste  during  the  vacancy,  the 
successor  shall  have  the  action  for  this  waste,  though  he  had  nothing 
at  all  in  the  land  at  the  time  the  waste  was  done  (d). 

I  shall  be  told,  perhaps,  that  that  is  by  particular  statute,  and 
therefore  is  no  proof  of  the  reason  of  the  common  law ;  and  that  the 
Statute  of  Marlebridge  (e),  against  depredations  upon  the  possessions 

(a)  Query  grantee.  (e)  52  Hen.  3,  c.   29.     Repealed  as 

(b)  5  Co.  76,  b.  to  E.  Stat.  Law  Rev.  Act,  1863 ;  as  to 

(c)  Co.  Litt.  356,  a.  I.  Stat.  Law  (I.)  Eev.  Act,  1872. 
(<*)  Co.  Litt.  356;  Fitzh.  N.  B.  112. 
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of  ecclesiastical   persons,    gave    this    remedy;    and   for  this   some 
countenance  may  be  drawn  from  what  Fitzherbert  says,  in  the  place 

cited. 

But  I  beg  leave  to  deny  this  to  be  law,  and  to  hold,  that  that 
statute  doth  not  include  bishops  or  their  possessions  ;   and  of  this 
opinion  is  Lord  Coke,  in  his  reading  on  the  Statute  of  Marlebridge  (a). 
His  words  are  :  "  This  Act  extendeth  only  to  abbots,  priors,  and  other 
prelates,  that  be  religious  and  regular,  and  not  to  bishops  and  other 
ecclesiastical  persons,  being  secular;  for  in  the  second  clause  of  this 
Act,   hujus   modi   religiosorum    is    mentioned    for   the   distinction 
between  religious  and  secular;  and  the  reason  of  this  diversity  is, 
that  the  abbots  and  priors,   and  other  religious   persons,  are  dead 
persons  in  law,  and  have  capacity  to  have  lands  and  goods  only  for 
the  use  and  benefit  of  the  house,  and  cannot  make  any  testament ; 
and  therefore,  the  church,  or  religious  house,  is  holden  always  one ; 
in  respect  whereof,  the  succeeding   abbot   shall   have  an  assize  for 
disseisin  done  in  the  lifetime  of  his  predecessor,  and  an  action  of 
waste  for  waste  done  in  his  predecessor's  time;  but  so  shall  not  a 
bishop,  dean,  archdeacon,  or  the  like,  who  are  ecclesiastical  persons 
secular,  because  the  church,  by  their  death,  hath  an  alteration,  and  is 

not  always  one." 

That  the  opinion  of  Lord  Coke  was,  that  the  action  is  not  founded 
on  the  Statute  of  Marlebridge  (6),  is  clear  by  other  cases  ;  for  if 
bishops  were  within  the  statute,  then  they  as  well  as  abbots  might 
have  an  action  of  waste  for  waste  done,  not  in  time  of  vacancy,  but 
in  their  predecessor's  time,  which,  as  to  ecclesiastical  persons  regular, 
is  clearly  within  the  statute  ;  but  it  hath  been  settled  that  they 
cannot  (c).  From  hence  I  infer,  that  this  remedy  was  given,  not  by 
particular  statute,  but  by  the  policy  of  the  law  which  would  not 
permit  an  estate,  which  it  allowed  to  be  created,  and  whilst  it  was  m 
aremio  legis,  as  it  were,  to  be  destroyed  or  stript  without  giving  a 
remedy   to    punish    it,    though    by    an    extension    of    its    common 

principles.  . 

But  still  I  must  resort  back  to  this,  that  if  there  was  not  so  much 
countenance  from  the  reason  of  some  cases  at  the  common  law  for 
this  opinion,  yet  that  would  not  govern  this  case,  which  depends  on 

(«)  52  Hen.  3,  2  Inst.  151.  (<0  39  Edw.  3,  15  ;  2  Hen.  4,  2  ;  2 

$  52  Hen.  3,  c.  29.  Roll.  Abr.  8,  24  ;  Pla.  3,  4,  o,  G,  ,. 
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principles  of  equity  ;  and  equity  hath  always  gone  further  to  restrain 
waste  and  destruction  than  the  common  law  hath  done. 

Therefore,  in  the  case  already  put,  of  an  intermediate  remainder 
for  life,  though  the  law  allows  no  action  of  waste,  this  Court  sustains 
a  bill  for  an  injunction,  and  this  ah  antiquo,  according  to  the  case  in 
Moore,  554 ;  where  Lord  Ellesmere  says,  he  had  seen  a  precedent  for 
it  so  long  ago  as  in  the  reign  of  Richard  II.  («),  and  many  cases  in 
practice. 

And  although  the  tenant  in  tail,  after  possibility  of  issue  extinct, 
is  at  law  dispunishable  for  waste  by  reason  of  the  inheritance,  which 
was  once  in  him,  yet  Lord  Chancellor  Nottingham  was  clearly  of 
opinion,  to  grant  an  injunction  to  restrain  a  tenant  in  tail  from 
committing  waste  in  timber,  which  grew  for  the  ornament  of  a 
mansion-house  (b).  In  the  same  book  there  is  the  like  case,  before 
Sir  John  Trevor,  M.R.  (c) ;  and  this  hath  been  followed  since, 
by  several  cases  of  tenant  for  life  without  impeachment  of  waste 
generally,  who  have  attempted  to  pull  down  a  mansion-house,  or  to 
cut  down  timber  growing  for  shelter  or  ornament  of  the  mansion- 
house. 

But  this  Court  hath  gone  still  further  ;  and  in  the  case  of 
Abrahall  v.  Bubb,  Lord  Nottingham  cites  the  case  of  a  Lady 
Evelin,  where  there  was  tenant  for  life,  remainder  to  the  first  son 
for  life  without  impeachment  of  waste,  with  remainders  over ; 
and  the  first  son,  by  leave  of  the  lessee  of  the  tenant  for  life,  came 
upon  the  land  and  felled  timber,  which  was  not  under  the  description 
of  trees  growing  for  shelter  or  ornament ;  and  this  Court  granted  an 
injunction  against  him,  though  no  action  whatsoever  could  be  main- 
tained at  law :  and  upon  the  same  ground  I  did  the  like  in  the  case 
of  Fleming  against  the  late  Bishop  of  Carlisle  and  others.  There 
the  bishop  was  tenant  for  life,  remainder  to  his  eldest  son  for  life, 
without  impeachment  of  waste,  with  remainder  over  in  fee  ;  the 
eldest  son,  by  permission  of  the  bishop,  entered  and  began  to  cut 
down  the  timber,  and  the  reversioner  in  fee  brought  a  bill  for  an 
injunction,  and  I  granted  it,  because  he  was  not  to  be  allowed  to 
exercise  his  power  of  doing  waste  by  anticipation,  and  before  the 

(«)  1  Eoll.  Abr.  377 ;    1  Vera.  23 ;      2  Sho.  69.  S.  C.  2  Eq.  Ca,  Abr.  757. 
Tracy  v.  T.  (c)  2  Freem.  378,  Hil.  1704. 

(6)  Abrahall  v.  Bubb,  2  Freem.  53 ; 


EQUITABLE    WASTE.  991 

Garth  v.  Sir  John  Hind  Cotton. 

estate  to  which  this  privilege  was  annexed  came  into  possession  ; 
and  this  in  reason  comes  near  to  the  case  of  the  late  Sir  John  Hind 
Cotton's  bringing  himself,  by  collusion,  into  possession  of  the  timber 
before  his  time. 

The  case  of  Robinson  v.  Litton  (a)  went  still  further  than  the 
common  law  :  that  cause  was  heard  in  this  Court,  the  12th  Decem- 
ber, 1744.  There  was  a  devise  to  the  defendant  and  his  heirs ; 
and  if  he  should  die  before  the  age  of  twenty-one  years,  leaving  no 
issue,  then  to  the  testator's  first  &c.  daughter  in  tail,  remainder  to 
the  testator's  own  right  heirs  ;  but  if  the  defendant  should  live  to 
attain  the  age  of  twenty-one  years,  then  the  estate  should  be  sold 
and  the  money  be  applied  for  the  benefit  of  the  testator's  daughters. 
The  defendant  being  under  the  age  of  twenty-one  years,  began  to 
commit  waste,  and  the  daughters  brought  their  bill  in  this  case ;  and 
though  the  defendant  had  the  inheritance  in  him  in  point  of  law  at 
the  time,  yet  by  reason  of  the  contingent  executorv  limitation,  the 
Court  granted  an  injunction,  and  at  the  hearing  of  the  cause,  after 
its  being  fully  argued,  made  that  injunction  perpetual. 

Third  Objection. — That,  suppose  a  bill  might  have  been  main- 
tained by  the  trustees  to  support  the  contingent  remainders,  to  stay 
this  waste  before  it  was  committed,  yet  it  will  not  follow  from  thence, 
that  after  that  is  over,  a  bill  may  now  be  brought  for  an  account,  and 
that  the  jurisdiction  of  this  Court  to  decree  an  account  of  the  value 
of  the  timber,  is  only  incident  and  concomitant  to  the  jurisdiction  of 
granting  an  injunction. 

Answer. — It  is  true  that  the  general  run  of  the  cases  is  of  bills  for 
an  injunction,  because  that  is  a  preventive  suit,  and  the  most 
remedial  to  the  party  :  but  that  affords  no  conclusive  argument  that 
a  bill  for  such  an  account  cannot  be  maintained  without  praying  an 
injunction. 

In  support  of  this  notion,  only  one  case  was  cited — Jesus  College  v. 
Bloome  (b),  which  was  before  me  November  13,  1745.  The  lessee  of 
the  college  had,  during  his  lease,  cut  down  some  trees,  and  taken 
away  some  stones  and  materials  of  the  premises,  and  converted  them 

(a)  3  Atk.  209 ;  2  Eq.  Ca.  Abr.  account  of  it  given  here  by  Lord 
528.  Hardwicke,  and  the  bill  was,  it  seems, 

(b)  3  Atk.  262  ;  Arab.  54,  where  the  dismissed,  with  costs, 
reports   of    tne    case   differ  from  the 
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to  his  own  use ;  the  term  was  expired,  and  a  new  lease  granted  to  a 
stranger,  and  the  college  brought  their  bill  for  an  account  and 
satisfaction  of  the  waste.  At  the  hearing  of  the  cause,  I  doubted 
(amongst  other  things)  whether  such  a  bill  in  equity  was  maintain- 
able, without  praying  an  injunction  to  stay  the  waste,  and  it  stood 
over  to  another  day,  to  produce  precedents  ;  none  were  produced, 
and  the  bill  was  dismissed,  without  costs  ;  but  the  point  was  uot 
absolutely  determined,  nor  was  that  the  only  ground  of  the  dismission : 
but  I  was  of  opinion,  that,  at  the  utmost,  it  was  in  the  discretion  of 
the  Court,  and  if  the  college  had  a  right,  they  might  clearly  bring 
an  action  of  trover  at  common  law  ;  and  it  being  a  matter  of  small 
value,  I  did  not  think  fit  to  countenance  such  bills  in  this  Court, 
after  the  lease  expired.  This  is  widely  different  from  the  present 
case  in  all  its  circumstances,  and  particularly  that  it  is  admitted 
that  the  plaintiff  here,  though  greatly  damnified,  can  have  no 
remedy  at  law,  which  is  a  substantial  difference. 

Fourth  Objection. — But  it  was  objected  further,  that  if  such  a  bill 
for  an  account,  not  incident  to  an  injunction,  can  be  maintained,  yet 
there  is  no  precedent  of  decreeing  the  value  of  the  timber  to  be 
secured  and  laid  out  in  land  for  the  benefit  of  the  contingent 
remainderman  ;  and  this  could  not  be  done,  even  upon  a  bill  by 
trustees  to  preserve  contingent  remainders  before  the  waste  com- 
pleted ;  and  for  this  the  case  of  Whitfield  v.  Beivit  (a),  was  relied 
on. 

Answer. — This  objection  hath  been  already  answered  in  the 
course  of  my  argument,  and  to  that  I  will  refer  without  repeating  it. 
The  sound  distinction  between  this  case  and  that  of  Whitfield  v. 
Beivit  is  the  collusion  and  covin  between  the  tenant  for  years  and 
the  remote  remainderman  in  fee ;  whereas  in  that  case,  the 
remainderman  in  fee  was  entirely  innocent,  and  had  done  nothing 
contrary  to  conscience  to  come  at  his  legal  property  in  the  timber 
when  severed  :  but  it  was  solely  the  tortious  act  of  the  tenant  for 
life ;  and  I  think  I  have  proved  that  in  some  cases  of  destruction  of 
contingent  remainders,  or  alienations  of  part  of  the  inheritance,  to 
the  prejudice  of  the  contingent  remainderman,  such  an  account  and 
compensation  must  be  decreed,  in  order  to  attain  adequate  justice. 

(«)  2  P.  W.  240. 
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On  this  I  rely  for  an  answer  to  that  objection. 

Fifth  objection. — That  the  demand  is  made  after  a  great  length  of 
time,  and  that  ought  to  be  allowed  as  a  bar  in  this  Court. 

Answer. — But  though  there  is  length  of  time  in  the  case,  no 
statute  of  limitations  stands  in  the  way,  nor  is  there  any  laches  to  be 
imputed  to  the  plaintiff. 

It  is  true  the  articles  were  entered  into  in  1714,  and  the  timber 
was  felled  soou  after  ;  but  the  plaintiff  was  not  born  till  May,  1724  : 
his  father  lived  till  1727,  and  he  did  not  attain  his  age  of  twenty-one 
years  till  May,  1745  ;  and  this  bill  was  brought  in  May,  1748,  within 
three  years  after  his  coming  of  age. 

As  to  the  inconvenience  objected  to  arise  from  this  length  of  time, 
how  is  that  inconvenience  greater  than  the  common  law's  allowing 
an  action  of  waste  to  be  brought  by  a  remainderman  in  fee,  after 
the  death  of  a  mesne  remainderman  for  life,  for  waste  done  in  his 
lifetime  ?  That  life  may  have  lasted  forty,  fifty,  or  sixty  years 
afterwards,  and  yet  this  the  law  allows.  Besides,  in  this  case  the 
plaintiff  submits  to  accept  the  value  on  the  foot  of  the  defendant's 
answer,  which  avoids  the  difficulty  of  an  account. 

Sixth  objection. — Another  objection  hath  occurred  to  me  in  con- 
sidering this  case,  which  was  not  mentioned  at  the  bar,  and  that  is, 
that  by  suffering  a  recovery  in  1745,  the  plaintiff  hath  altered  the 
state  of  the  remainder,  which  was  in  him  by  the  will,  and  gained  a 
new  use ;  that  this  might  have  been  a  bar  to  a  proper  action  of 
waste  at  law,  for  waste  done  precedent ;  and,  by  parity  of  reason, 
ought  to  take  away  his  remedy  in  this  Court. 

Answer. — This  objection,  though  it  may  strike  at  first,  yet  receives 
a  clear  answer. 

I  admit  that  in  Co.  Litt.  53  b.,  Lord  Coke  lays  it  down,  that,  after 
waste  done,  there  is  a  special  regai'd  to  be  had  to  the  continuance  of 
the  reversion  in  the  same  state  that  it  was  at  the  time  of  the  waste 
done ;  for,  if  after  the  waste  done,  the  reversioner  granteth  it  over, 
though  he  taketh  back  the  whole  estate,  yet  is  the  waste  dispunish- 
able. So,  if  A.  grant  the  reversion  to  the  use  of  himself  and  his 
wife,  and  of  his  heirs,  yet  the  waste  is  dispunishable  ;  and  so  of  the 
like,  because  the  estate  of  the  reversion  continueth  not,  but  is 
altered :  and,  consequently,  the  action  of  waste,  for  waste  done 
before,  which  consists  in  privity,  is  gone. 

w.  &  t. — VOL.  II.  63 
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This  is  undoubtedly  law  ;  but  the  difference  is,  here  is  no  use  or 
new  estate  created.  The  use  of  this  recovery  is  declared  only  to  the 
plaintiff  himself  and  his  heirs,  whereby  his  estate  tail  is  turned  into 
an  estate  in  fee,  which,  in  Lord  Derwentwater's  Case,  before  the 
judges  and  delegates,  Hi!.,  6  Geo.  1,  was  solemnly  determined  to  be 
the  same  use,  and  the  same  fee,  only  delivered  from  the  fetters  and 
restraint  laid  upon  it  by  the  Statute  de  Donis ;  and  this  was 
agreeable  to  the  resolution  of  the  case  of  Abbot  v.  Burton  (a),  and  to 
the  case  of  Martin  ex  dem.  Tregonwell  v.  Strachan,  adjudged  in 
B.  R  (6),  and  affirmed  in  the  House  of  Lords  in  February,  1743  (c). 

But  I  sfo  further  still,  and  hold  that,  even  in  cases  where  the  state 
of  the  reversion  would  be  so  altered  by  the  act  of  the  reversioner  as 
to  preclude  his  proper  action  of  waste,  yet  still  his  property,  in  the 
timber  severed  before,  would  remain,  and  he  might  maintain  trover 
for  it,  which  is  sufficient  to  take  off  the  force  of  this  objection  as 
applied  to  the  present  case. 

Seventh  objection. — I  shall  mention  but  one  objection  more,  and 
that  arises  recently  from  the  present  state  of  the  cause,  as  it  comes 
before  the  Court  upon  a  bill  of  revivor  against  the  representative  of 
Sir  John  Hind  Cotton,  the  original  defendant :  that  an  action  of 
waste  dies  with  the  person  ;  and,  if  the  plaintiff  had  in  other  respects 
been  in  a  condition  to  maintain  waste  against  Sir  John  Hind  Cotton, 
the  party  to  the  articles,  it  had  been  gone  by  his  death  ;  that  the  law 
is  the  same  as  to  the  action  of  trover,  pari  ratione  he  hath  lost  his 
equitable  remedy  for  the  waste. 

Answer. — I  admit  the  law  to  be  clear,  that  an  action  of  waste  dies 
with  the  person  ;  and  I  also  admit,  that  I  cannot  find  any  authority 
or  precedent  for  maintaining  an  action  of  trover  against  an  executor 
upon  a  conversion  by  the  testator  in  his  lifetime  :  though,  as  to  this 
point,  I  give  no  opinion  ;  for  thus  much  is  certain,  that  an  action  of 
trover  will  lie  for  an  executor,  upon  a  conversion  by  the  defendant  in 
the  lifetime  of  the  plaintiff's  testator,  for  which  there  are  many 
authorities ;  and  it  seems  difficult  to  be  reconciled  to  reason  and 
justice,  that  these  remedies  should  not  be  mutual,  even  at  the  common 
law. 

However,  I  will   admit,  for  argument's  sake,  that  the   action   of 

(a)  2  Salk.  590  ;  11  Mod.  181 ;  Com.  (6)  Hil.,  16  Geo.  2. 

Eep.  160.     Trin.,  7  Anne,  C.  B.  (c)  2  Stra.  1179;  4  Bro.  P.  C.  486. 
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trover  for  the  timber  was,  as  well  as  the  strict  action  of  waste  would 
have  been,  gone,  at  the  common  law;  but,  notwithstanding  that,  I 
am  of  opinion  that  the  plaintiff  is  entitled  to  the  same  relief  in  this 
Court. 

There  have  been  several  determinations  in  this  Court,  where,  by 
force  of  the  rule,  actio  'personalis  moritur  cum  persona,  the  remedy 
at  law  hath  been  extinguished  (a)  :  yet  equity  hath  given  the  like 
satisfaction. 

It  is  well  known  that,  at  common  law,  before  the  statute  of  30  Car. 
2,  c.  7  (6),  and  4  &  5  Will.  &  Mary,  c.  24,  s.  12  (c),  no  action  or 
remedy  could  be  had  against  the  executor  of  an  executor  for  a 
devastavit  committed  by  the  first  executor  of  the  goods  of  the  original 
testator.  But,  notwithstanding  this,  equity  did  not  scruple  to  get 
the  better  of  this  artificial  maxim,  and  decreed  an  account  and 
satisfaction  against  the  representatives  of  such  a  wasting  executor  out 
of  his  assets. 

This  is  laid  down  as  a  rule  in  equity  by  Nottingham,  L.C.,  in  the 
case  of  Price  v.  Morgan  (d).  His  words  are,  "  Although  by  the 
common  law,  when  the  executor  wastes,  his  executor  shall  not  be 
liable,  because  it  is  a  personal  wrong,  it  is  otherwise  here,  and  the 
common  law  will  come  to  it  at  last ;  and,  therefore,  whatever  estate 
of  the  wasting  executor  is  come  to  his  representative,  which  his 
testator  wasted,  the  personal  estate  of  such  wasting  executor,  in  the 
hands  of  his  executor,  shall  answer." 

When  Lord  Nottingham  said  the  common  law  would  come  to  it  at 
last,  he  was  a  true  prophet ;  for  this  case  was  decided  in  the  28th  of 
Car.  2  ;  and  the  law  was  altered  by  Act  of  Parliament  in  the  30th  of 
Car.  2. 

In  1  Ch.  Cas.  121,  Eton  College  v.  Beauchamp  and  Biggs  (e),  the 
provost  and  fellows  of  Eton  were  possessed  of  a  rent  or  pension  of 
11.  14s.  per  annum,  granted  by  King  Henry  VI.  to  that  college, 
issuing  out  of  the  lands.  The  defendant,  Biggs,  was  executor  of  the 
tenant,  and  the  bill  was  brought  for  a  satisfaction  of  the  arrears  of 
rent  incurred  in  his  testator's  lifetime,  and  suggested  that  the  college 

{a)  See  now  3  &  4  Wm.  4,  c.  42,  s.  (c)  Eep.  Stat.  Law  Eev.  Act,  1867. 

2.  (d)  2  Oh.  Cas.,  fol.  215. 

{b)   Eep.    in  part,   Stat.    Law  Eev.  (e)  S.  C.  1  Eq.  Ca.  Abr.  32. 
Act,  1863. 
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did  not  know  the  lands  out  of  which  the  rents  were  issuable,  and  so 
could  not  distrain ;  and,  though  the  person  of  the  terre-tenant  was 
not  chargeable  with  the  rent  at  law,  but  only  the  land  by  way  of 
distress  ;  yet,  forasmuch  as  the  testatrix  held  the  land,  and  did  not 
pay  the  rent,  it  was  said,  that  thereby  the  testatrix's  personal  estate 
was  augmented,  and  therefore  the  M.R.,  Sir  Harbottle  Grimstone 
decreed  the  executor  to  pay  the  arrears,  as  far  as  he  had  assets  of  the 
testatrix. 

In  2  Mod.  293,  Anon.  Error  (a),  in  the  Exchequer  Chamber,  before 
the  Lord  Chancellor  and  Lord  Treasurer,  assisted  by  the  two  Chief 
Justices,  the  case  was,  the  plaintiff  had  declared  against  the  defendant 
as  executor  of  Edward  Nicholls,  who  was  executor  of  the  debtor. 
The  defendant  pleaded,  that  the  said  debtor  died  intestate,  and 
administration  of  his  goods  was  granted  to  a  stranger,  absque  hoc 
that  Edward  Nicholls  was  ever  executor  ;  but  did  not  say  by  his  plea, 
"or  ever  administered  as  executor  ;"  for,  in  truth,  he  was  executor 
de  son  tori.  The  plaintiff  replied,  that  before  the  administration 
granted  to  the  stranger,  Edward  Nicholls  possessed  himself  of  divers 
goods  of  the  debtor,  and  made  the  defendant  executor,  and  died;  and 
to  this  application  the  defendant  demurred.  Judgment  was  given  for 
the  plaintiff,  in  the  Court  of  Exchequer,  but  reversed  in  the  Exchequer 
Chamber  :  for  an  executor  of  an  executor  de  son  tort  is  not  liable  at 
law  ;  though  Nottingham,  L.C.,  said  he  would  help  the  plaintiff 
in  equity. 

These  authorities  would  be  sufficient  to  establish  the  point  I  am 
now  upon.  But  I  go  further,  and  hold,  that  in  all  eases  of  fraud  the 
remedy  does  not  die  ivith  the  person ;  but  the  same  relief  shall  be 
had  against  an  executor  out  of  the  assets  of  his  testator,  as  ought  to 
have  been  given  against  the  testator  himself.  For,  as  equity 
disclaims  the  maxim,  that  a  personal  remedy  dies  with  the  person 
whenever  the  remedy  is  proper  for  that  jurisdiction,  this  Court  will 
follow  the  estate  of  the  party  liable  to  that  demand,  and  out  of  that 
decree  satisfaction  (b).  Now,  collusion  between  two  persons,  to  the 
prejudice  and  loss  of  a  third,  is,  in  the  eye  of  the  Court,  the  same  as 
a  fraud  ;  and,  you  have  observed,  that  one  principal  ground  of  the 

(a)  Hil.,  29  Car.  2. 

(6)  See  Phillips  v.  Homphray,  26  C.  D.  439,  473. 
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judgment  of  the  Court  in  this  case  is  collusion  appearing  upon  the 
face  of  the  articles  set  forth  in  the  answer. 

I  have  now  gone  through  the  arguments  and  objections  arising 
upon  the  particular  case,  and  the  authorities  of  law  and  equity. 

One  general  argument  remains,  of  which  the  counsel  on  both  sides 
did  in  their  turns  endeavour  to  avail  themselves — I  mean  the 
argument  ab  inconvenient  i,  which  undoubtedly  is  of  weight,  especially 
in  a  new  case. 

On  the  side  of  the  defendants  were  urged  the  inconveniences  that 
would  arise  from  making  such  a  precedent,  which  would  tend  to  lock 
up  the  timber  of  the  kingdom  from  coming  to  market ;  would 
create  questions  between  possessors  of  estates  and  contingent  remain- 
dermen, springing  up  at  a  great  length  of  time  ;  and  there  would  be 
no  knowing  where  to  stop. 

But  let  these  inconveniences  be  compared  with  the  inconveniences 
that  must  follow,  on  the  other  hand,  from  laying  it  down  that  a 
contingent  remainderman  cannot  possibly  have  any  remedy  in  such 
a  case — I  say,  let  them  be  compared,  and  the  former  will  weigh 
nothing,  in  the  opposite  scale,  against  the  latter. 

Thus  far  the  law  allows  settlements  of  estates  to  go,  and  no  further  ; 
and  it  hath  been  found  to  be  a  convenient  medium  between  per- 
petuities and  too  flux  and  unstable  a  condition  of  things.  Most  of 
the  family  estates  in  this  kingdom  are  under  such  settlements ;  and 
it  frequently  happens  that  the  first  remainderman  of  the  inheritance 
vested  is  a  remote  relation — remote  in  blood,  and  remote  in  the 
prospect  of  succession,  perhaps  after  fifty  years'  contingent  limitation 
of  that  inheritance. 

If  what  has  been  done  in  this  case  should  be  determined  to  be  done 
impune,  without  any  possible  recompense  in  a  Court  of  Equity,  what 
havock  would  it  make,  and  what  a  licence  would  be  proclaimed  ! 
Every  remainderman  in  fee,  though  after  ever  so  many  contingent 
limitations,  might,  by  collusion  with  the  tenant  for  life,  or  years  in 
possession,  or  perhaps  of  his  under-tenant,  strip  the  estate,  and 
convert  the  value  of  it  to  their  own  use.  Suppose  an  estate  in  the 
great  timber  counties  of  England,  in  the  north,  or  in  Cornwall,  where 
the  principal  value  may  consist  in  timber  or  mines,  all  that  value 
may  be  exhausted  and  dissipated  before  a  first  son  is  born  ;  and  when 
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he  is  born,  he  may  find  nothing  but  the  shell  of  what  was  intended 
for  a  lasting  support  of  a  family  of  honour. 

It  will  be  no  answer  to  this,  to  say  the  trustees  to  preserve  con- 
tingent remainders  may  bring  a  bill  for  an  injunction  to  stop  this 
mischief :  the  mischief  may  be  completely  executed  before  they  know  of 
it,  nay,  possibly  before  they  can  know  whether  they  are  trustees  or  not  ; 
for  it  most  frequently  happens,  that  trustees  to  preserve  contingent 
uses  are  inserted  in  settlements  and  wills  without  their  being  made 
acquainted  with  it. 

From  hence  it  is  evident  that  this  will  be  but  a  shadow  of  a 
remedy,  unless  the  Court  goes  further,  and  builds  a  more  adequate 
relief  upon  the  same  principles. 

And  here  I  cannot  help  adding,  that  this  becomes  of  the  greater 
importance,  from  the  practice  and  abuses  of  the  times  into  which  we 
are  fallen,  when  so  many  new  inventions  and  contrivances  daily  show 
themselves  in  Courts  of  justice,  to  supply  or  to  tempt,  or  to  impose 
upon  the  extravagance  and  necessities  of  tenants  for  life,  to  the 
destruction  of  their  families. 

These  considerations  bring  to  my  mind  the  last  reasoning  of  the 
judges  in  Fermor's  Case  (a),  and  with  that  I  will  conclude. 

That  resolution  was  quite  new,  and  of  the  first  impression,  and  was 
contrary  to  the  letter  of  the  Statute  of  Fines  (6)  ;  but  the  book  says 
— "Lastly,  the  judges  in  this  resolution  did  greatly  respect  the 
general  mischief  which  would  ensue  if  such  fines,  levied  by  practice 
and  covin  of  persons  who  had  particular  interests,  should  bar  those 
who  had  the  inheritance  "  (c). 

The  result  of  the  whole  is,  I  must  decree  satisfaction  to  the  plaintiff 
for  what  the  late  Sir  John  Hind  Cotton  received  out  of  his  assets ; 
and  if  the  original  limitations  had  been  still  subsisting,  I  must  have 
directed  this  money  to  have  been  laid  out  in  the  lands  to  the  same 
uses ;  but  as  these  are  now  barred,  and  the  plaintiff  is  tenant  in  fee, 
the  money  is  his  own. 

In  this,  the  question  of  interest  is  material,  and  I  have  considered 
it :  the  principal  money  is  reckoned  by  the  answer  at  1,000£. ;  the 
cause  being  heard  on  bill  and  answer,  and  the  plaintiff  having  at  the 

(a)  3  Co.  79  a.  (c)  See  3  Co.  79  a. 

ib)  4th  Hen.  7,  c.  24. 
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bar  prayed  interest  from  the  time  it  was  received,  in  respect  of  the 
possible  growth  of  timber. 

But  there  being  no  proof,  it  does  not  appear  what  was  the  condition 
of  the  timber  :  whether,  by  the  time  the  plaintiff's  father  died,  in 
1727,  it  might  not  have  been  decayed,  and  of  little  value  ;  what 
might  have  been  exhausted  in  repairs,  or  destroyed  by  tempests  or 
accidents  ;  or  what  young  timber  may  have  grown  up  in  its  place  in 
the  meantime ;  from  these  considerations,  and  as  this  is  a  new  case,  I 
do  not  think  fit  to  give  interest  further  back  than  the  filing  of  the  bill. 

"  His  Lordship  declared,  that,  on  all  the  circumstances  of  the  case, 
the  plaintiff  is  entitled  to  recover  satisfaction  in  this  Court  for  so 
much  value  of  his  inheritance  as  the  defendant's  testator  exhausted 
and  received  by  virtue  or  colour  of  the  articles  entered  into  between 
him  and  the  plaintiff's  late  father,  who  was  tenant  only  for  the  term 
of  ninety-nine  years,  if  he  should  so  long  live ;  and  ordered  that  the 
Master,  to  whom  he  referred  it,  should  compute  interest  on  the  sum 
of  1.000^.,  admitted  by  the  answer  of  Sir  John  Hind  Cotton,  deceased, 
to  have  been  received  by  him,  from  the  time  of  filing  the  plaintiff's 
bill,  after  the  rate  of  four  per  cent,  per  annum,  and  tax  the  plaintiff 
his  costs;  and  that  what  shall  be  so  found  due  to  the  plaintiff  for  the 
1,000£.,  interest  and  costs,  be  considered  as  a  demand  by  simple  con- 
tract on  the  estate  of  Sir  John  Hind  Cotton,  deceased,  and  be 
answered  and  paid  to  the  plaintiff,  by  the  defendants,  the  executors, 
they  having  admitted  assets  of  their  testator,  Sir  John  Hind  Cotton, 
by  their  answer  to  the  bill  of  revivor." 


NOTES  (a). 

1.  Generally. 

2.  Waste  as  regards  particular  persons,  &c,  p.  1003. 

Ecclesiastical  waste,  p.  1012. 

3.  Some  statutory  provisions  relating  to  waste,  p.  1013. 

4.  ''Without  impeachment  of  waste,"  p.  1014. 

5.  Equitable  waste,  p.  1016. 

6.  To  whom  the  proceeds  of  waste  belong,  p.  1024. 

7.  Remedies  in  respect  of  waste,  p.  1029. 

8.  Trustees  to  preserve  contingent  remainders,  p.  1033. 

(a)  The  editors  desire  to  acknowledge       "Waste"    at   their   disposal  for  the 
the  courtesy  of  Mr.  W.  A.  Bewes,  who      purposes  of  this  note. 
has     placed     his    valuable    book    on 
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1.  Generally. 

The  English  law  of  waste  is  based  to  a  great  extent  on  the  Roman 
law  of  usufruct  (a). 

The  question  of  waste  or  no  waste,  is  not  an  abstract  question.  It 
depends  upon  the  intention  of  those  who  create  the  relation  of 
landlord  and  tenant,  tenant  for  life,  and  remainderman.  It  can 
never  be  waste  to  cultivate  land,  or  to  cut  timber  according  to  a 
prevailing  local  usage,  unless  such  usage  is  excluded  (b). 

The  law  of  waste  regards  substance  rather  than  technicality.  So, 
under  certain  circumstances,  the  consumption  of  part  of  the  inheritance 
will  not  constitute  waste :  as  for  instance,  where  it  appears  that  the 
grantor  or  testator  intended  that  particular  portion  of  the  subject 
matter  to  be  enjoyed  as  fruits  and  profits  of  the  soil  (c).  And  in 
determining  whether  or  not  such  an  intention  existed  the  usage  of 
the  neighbourhood,  and  the  management  of  the  property  by  the 
grantor  or  testator  himself  is  to  be  considered  (d). 

Waste  may  be  denned  as  the  committing  of  any  appreciable  spoil 
or  destruction  to  any  corporeal  hereditament  by  a  tenant  during  his 
particular  estate  therein,  to  the  damage  of  the  heir  or  of  him  in 
reversion  or  remainder,  contrary  to  the  obvious  intention  of  the 
grantor,  &c.  (e). 

It  is  waste  for  a  lessee  to  change  the  character  of  the  thing 
demised  (/)  ;  for  instance,  he  cannot  turn  meadow  into  arable,  nor 
stub  a  wood  to  make  it  pasture,  nor  dry  up  an  ancient  pool,  &c.  ((j). 
If  the  use  of  a  tenement  is  reasonable  and  proper  having  regard  to 
the  class  to  which  it  belongs,  and  damage  or  destruction  ensues  from 
such  user  it  will  not  be  waste.  As  lor  instance,  where  the  lessee  of  a 
warehouse,  built  for  the  storage  of  grain,  entered  and  erected 
machinery,  and  stored  grain  therein  with  the  result  that  the  external 
walls  sank  and  bulged  outwards,  the  Court  held  that  the  user  having 

(a)   Per  Bowen,  L.J.,   Dashwood  v.  (e)   Stephen's   Com.   7    ed.,   p.    405, 

Magniac,  infra.  Co.  Lit.  53  a;  Bewes  on  Waste  (1894), 

(&)  Per  Lindhy,  L.J.,  Dashwood  v.  p.  9  ;  Dashwood  v.  Magniac,  supra. 

Magniac,  (1891)   3  Ch.  pp.  352,  357:  (/)  See  Brook  v.  Mernagh,   23  L. 

see  Tucker  v.   Linger,    8   App.    Cas.  B.  Ir.  86,  where  the  lessees  of  a  small 

508.  agricultural  holding,  converted  it  into 

(c)  See  infra,  p.  1027,  and  judgment  a  collection  of  dwelling-houses  to  the 
of  Bowen,  L.J.,  in  Dashwood  v.  Mag-  lessee's  damage,  and  see  Kehoe  v. 
niac,  supra,  and  see  Tucker  v.  Linger,  Lansdowne,  (1893)  A.  C.  451. 

8  App.  Cas.  508.  (</)  Darcy  v.  Askwith,  Hobart,  234, 

(d)  Ibid.  Bewes,  p.  9. 
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been  reasonable  and  proper  there  was  no  waste  (a).  And  if  the  change 
or  alteration  is  of  a  very  trivial  character,  or  if  the  premises  have 
been  bettered  rather  than  depreciated  by  the  change  (meliorating 
waste),  the  tenant  will  not  be  liable  for  waste.  Thus  in  Doherty  v. 
Allman  (b),  the  lessee  of  tenements  built  for  storing  corn  which  had 
been  long  unoccupied  and  were  falling  into  decay,  proposed  to  pull 
them  down  and  erect  dwelling-houses  in  their  place.  The  evidence 
showed  the  inheritance  would  be  benefited  rather  than  damaged,  and 
the  Court  refused  to  grant  an  injunction  and  left  the  plaintiff  to 
recover  any  damages  he  could  at  law.  In  this  case  there  was  no 
covenant  by  the  lessee  not  to  pull  clown,  if  there  had  been  the  Court 
must  have  granted  an  injunction,  by  way  of  specifically  performing 
the  contract  (c). 

It  is  waste  to  cut  down  trees  which  are  timber  by  the  common  law, 
e.g.,  oak,  ash,  and  elm,  or  which  are  such  by  the  custom  of  the 
country,  unless  such  timber  trees  are  under  twenty  years  of  age  and 
are  cut  for  the  proper  development  of  the  estate  (d).  And  the  cutting 
down  of  willows,  beech,  birch,  whitethorns,  &c,  sheltering  the  house 
or  cattle,  or  if  they  uphold  a  bank,  is  waste  (e).  So  if  the  tenant 
convert  ancient  meadow  into  arable,  or  arable  into  meadow  or  into 
wood,  it  is  waste,  "for  it  changeth  not  only  the  course  of  his 
husbandry,  but  the  proof  of  his  evidence  "  (/). 

And  if  a  lease  be  made  of  a  warren  as  a  rabbit  warren,  not  as 
land,  the  lessee  is  perhaps  precluded  from  ploughing  or  destroying 
it  ((/).  So,  also,  it  is  waste  to  remove  dovecots  if  affixed  to  the 
freehold  (h) ;  to  suffer  the  pale  of  a  lawful  deer-park  to  decay 
whereby  the  deer  are  dispersed  (i),  or  to  break  the  banks  of  a  fish- 

(«)  Saner   v.   Bilton,    7  C.   D.  815 ;  105 ;  Phillips  v.  Smith,  14  M.  &   W. 

Manchester  Bonded  Warehouse  Co.  v.  589,  and  see  Settled  Land  Act,  1882, 

Carr,  5  C.  P.  D.  507.     Bewes,  Waste,  s.  35. 

pp.  10,  11.  (/)  2  Eolle  Abr.  814. 

(b)  3  A.  C.  709,  Bewes,  Waste,  134.  (</)  Burling  v.   Conn,   1  Ir.  Ch.  B. 

(c)  Ibid.,   per   Cairns,   C,    p.    729;  273.     Ibid.  p.  40. 

Be  Mcintosh,    61    L.    J.    Q.   B.   164;  (h)    Eimpton   v.   Eve,    2   V.    &   B. 

ci.  Clegg   v.  Hands,  44  C.   D.  503,  as  349. 

to     negative    and     affirmative    cove-  (i)    Co.    Litt.    53  (b)    and    as   to   a 

nants.  lawful    park,    3    Inst.    199  ;    case   of 

(d)  Honywood  v.  H.,  18  Eq.  310.  Monopolies,  11  Coke,  87  b;  Morgan  v. 
But  see  judgment  Eay,  L.J.,  in  Dash-  Abergavenny,  8  C.  B.  768;  Eord  v. 
wood  v.  Magniac,  (1891)  3  Ch.  374.  Tynte,  2  John.  &  H.  150.  Bewes, 
Cf.  Lowndes  v.  Norton,  6  C.  D.  139.  Waste,  pp.  41,  42. 

(e)  Cf.  Hampton   v.    Hodges,   8  V. 
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pond  so  that  the  water  and  fish  run  out,  or  to  break  the  banks  of  a 

weir  (a). 

And  digging  for  gravel,  lime,  clay,  &c,  except  for  reparation  of  the 
house  is  waste,  and  so  for  mines  of  metal  or  coal,  except  perhaps  for 
so  much  as  is  necessary  (b). 

Custom  and  Usage. — As  to  the  effect  of  custom  or  usage  in  cases  of 
alleged  waste,  see  Tucker  v.  Linger  (c)  and  Dashivood  v.  Magn  iac  (d). 

Permissive  Waste. — This  is  waste  "  by  reason  of  omission  or  not 
doing "  (e),  as  if  a  man  permits  a  room  to  be  in  decay  for  want  of 
plastering,  so  that  the  timber  becomes  putrid.  And  it  seems  that 
Lord  Coke  included  in  this  description  of  waste,  destruction  caused 
by  a  stranger  through  the  sufferance  of  the  tenant  (/).  A  tenant  is 
not  in  general  responsible  for  permissive  waste  where  not  followed 
by  actual  substantial  damage  to  the  premises  ((/). 

Tenants  at  will  and  tenants  from  year  to  year  are  not  responsible 
lor  such  waste  (h).  But  the  cases  seem  to  show  some  responsibility 
in  lessees  for  terms  of  years,  by  lease  with  a  covenant  to  repair  (i) ; 
but  if  there  is  no  covenant,  secus  (k).  As  against  tenants  for  life, 
Courts  of  Equity  have  always  declined  to  interfere  with  respect  to 
permissive  waste,  either  to  prohibit  or  to  give  satisfaction  (I).  But 
such  a  tenant  will  not  be  assisted  in  recovering  moneys  expended  in 
repairs,  as  it  is  his  duty,  as  between  himself  and  the  remaindermen, 
although  made  dispunishable  for  waste,  to  keep  up  buildings  (m). 

Meliorating  Waste. — It  is  established  by  abundance  of  authority 
that  a  tenant  is  not  punishable  for  meliorating  waste;  although  it  is 
sometimes  difficult  to  decide  whether  premises  have  been  bettered  or 
depreciated  (n).  Doherty  v.  Allman  (o)  is  now  the  leading  case  upon 
this  branch  of  the  subject. 

(a)  Moyle  u.  M.,  Owen,  66,  Bewes,  p.  215. 

p  4i.  (k)  Heme  v.  Benbow,  4  Taunt.  764. 

(6)  Co.  Lit.  536;  2   Boll.  Abr.  815,  (0  Powys  v.  Blagrave,  4  De  G.  M. 

yi(j.  &   Or.   448 ;    Barnes    v.    Dowling,    44 

(c)  8  App.  Cas.  508.  L.   T.   809 ;   Be  Cartwright,  41  C.  D. 

(d)  (1891)  3  Oh.  306.  532;  Dashwood  v.  Magniac,  (1891)  3 

(e)  2  Inst.  145.  Ch.  306. 

(/)  Bewes,  Waste,  pp.  214,  215.  (m)  Be  Leigh,  6  Ch.  887,  and  see  as 

{(j)  Ibid.  p.  213.  to  the  burden  of  repairs,  Bewes,  p.  225. 

(h)  Countess  of  Shrewsbury's  Case,  («)  See  Bewes,  Waste,  p.  134. 

5  Co.  13  a;  Torriano  v.  Young,  6  C.  &  (o)  3  A.  C.   709,  and  see  Tucker  v. 

P.  8  ;  Leach  v.  Thomas,  7  C.  &  P.  327.  Linger,  21  C.  D.  18,  8  App.  Cas.  508 ; 

(/)  Yellowly  v.  Gower,  11  Ex.  274;  Meux    v.   Cobley,   (1892)    2   Ch.   253, 

Davies    v.    1).,   38    C.    D.    499;    and  infra;  Be  Mcintosh,  61   L.  J.  Q.  B. 

other  cases  cited  infra,  p.  1009,  Bewes,  1(34,  infra. 
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Equitable  or  Voluntary  Waste. — This  is  the  principal  subject  of 
note  5,  infra,  p.  1016. 

2.  Waste  as  Regards  Particular  Persons. 

Tenant  for  life. — A  tenant  for  life  was  not  impeachable  for  waste 
at  the  common  law,  but  by  the  Statute  of  Marlbridge  («),  those  who 
held  by  lease  for  life,  lives,  or  a  term  of  years,  by  or  without  deed, 
were  made  liable,  and  by  the  Statute  of  Gloucester  (b)  those  not 
holding  by  lease  were  made  liable  (c) ;  and  an  act  which  would  be 
waste  as  between  a  tenant  for  life  and  remainderman  would  be 
waste  as  between  a  tenant  for  life  and  his  landlord  (d). 

As  timber  trees,  i.e.,  oak,  ash,  and  elms  in  all  places,  and,  by  local 
custom,  other  trees  (e),  are  part  of  the  inheritance,  waste  might  be 
committed  by  the  tenant  for  life  or  years  in  felling  or  topping  them, 
or  doing  any  act  whereby  they  might  decay. 

A  tenant  for  life  may,  however,  cut  down  timber  trees  under 
twenty  years  of  age  for  the  purpose  of  allowing  the  proper  develop- 
ment and  growth  of  other  timber  in  the  same  wood  or  plantation, 
for  that  is  not  waste,  but  is  in  fact  for  the  improvement  of  the 
estate,  and  not  for  its  destruction  (/).  He  may  also  fell  fir  trees 
under  twenty  years  of  age  for  the  purpose  of  thinning  them  (g). 

And  the  tenant  for  life  may  cut  timber  trees,  work  mines, 
cut  and  sell  turf,  and  otherwise  use  the  fruits  and  profits  of  the  soil, 
whenever  it  appears  that  the  grantor  or  testator  has  intended  that 
he  is  to  extract  from  the  inheritance  the  fullest  and  most  fruitful 
enjoyment  of  every  portion  of  it  (h). 

A  tenant  for  life  is  entitled  to  cut  underwood  in  due  course  (£),  and 
willows,  leaving  the  stools  or  butts  (1c).  He  may  also  cut  down  all 
trees,  not  being  timber  (I),  with  the  exception,  that  he  must  not  cut 
down  those  trees  which,  being  under  twenty  years  of  age,  are  not 

(«)  52  Hen.  3,  c.  23.  Wellesley,  1  Eq.  656. 

(&)  6  Ed.  1,  st.  1,  c.  5.  (</)   Pidgeley    v.    Bawling,    2    Coll. 

(c)  Bewes,  Waste,  pp.  2,  3.  275. 

(d)  Morris  v.  M.,  1  Hogan,  238.  (/i)  See  the  judgment  of  Bowen,  L.J. , 

(e)  Honywood   v.   H.,    18  Eq.   306,  in  Dashwood  v.  Magniac,  supra. 
309,310;  Dashwood  v.  Magniac,  (1891)  (i)  Hampton  v.  Hodges,  8  V.  105; 
3  Ch.  306.  Humphreys  v.   Harrison,   1   J.  &  W. 

(/)  Honywood  v.  H.,  Dashwood  v.  581. 

Magniac,  supra  ;    and  see  Gordon  v.  (k)  Phillipps  v.  Smith,  14  M.  &  W. 

Woodford,    27    B.    603;    Bateman   v.  589. 

Hotchkin,    31     B.     486 ;     Cowley    v.  (I)  Honywood  v.  H.,  18  Eq.  310. 


1004  WASTE. 

Garth  v.  Sir  John  Hind  Cotton. 

timber,  but  which  would  be  timber  if  they  were  over  twenty  years  of 
age,  unless  it  is  done  for  the  proper  development  of  other  timber  (a). 

Under  the  Settled  Land  Act,  1882  (6),  "The  tenant  for  life,  or  any 
of  his  successors  in  title,  having  under  the  settlement  a  limited  estate 
or  interest  only  in  the  settled  land,  shall  not  cut  down,  or  knowingly 
permit  to  be  cut  down,  except  in  proper  thinning,  any  trees  planted 
as  an  improvement,  under  the  foregoing  provisions  of  this  Act." 

But  a  tenant  for  life  would  commit  waste  by  digging  pits 
for  gravel,  lime,  clay,  brick-earth,  stone  or  the  like  (except  for 
repairs),  or  for  mines  of  metal,  coal,  or  the  like,  hidden  in  the  earth, 
which  were  not  open  when  the  tenant  came  in  (c)  ;  but  he  has  a 
right  to  continue  the  working  of  pits  or  mines  previously  opened, 
though  not,  perhaps,  where  they  are  old  and  abandoned,  or  where 
mere  preparations  had  been  made  for  working  them  (d) ;  or,  perhaps, 
where  the  minerals  had  only  been  worked  for  some  definite  and 
restricted  purpose,  e.g.,  for  the  purpose  of  fuel,  or  repair  to  some 
particular  house  (e) ;  secus,  where  the  use  had  been  general,  for  use 
as  well  as  sale  is  a  perception  of  profits  (/).  But  it  seems  that  he 
could  make  new  pits  or  shafts  in  working  a  mine  already  open,  in 
order  to  pursue  the  same  (g),  or  even  a  new  vein  {h). 

These  are  merely  instances  of  the  application  of  a  well-known 
principle  of  construction  in  virtue  of  which  grants  of  mineral  land, 
are  given  such  force  and  effect  as  is  reasonably  necessary  to  carry  out 
the  obvious  intentions  of  the  grantor  (i). 

So  to  enable  a  termor  to  work  mines  it  must  be  shown  that  the 
reversioner  had  commenced  working  the  mines  with  a  view  to  making 
a  profit,  and  there  is  no  difference  in  this  respect  between  a  mine 
and  a  quarry  (k). 

Under  the  Settled  Land  Act,  1882  (I),  power  is  given  to  the  tenant 
for  life  to  grant  building,  mining,  and  other  leases  for  ninety-nine, 
sixty,  and  twenty-one   years,   for   any  purpose    whether   involving 

(a)  Honywood  v.  H.,  18  Eq.  310.  (<j)  Clavering  v.  C,  2  P.  W.  388. 

\b) |  45&46Yiet.c.  38,  s.  28,  sub-s.  2.  (h)    Spencer  v.  Scurr,  31   B.    334 

(c)  Co.    Litt.   53   b.  ;    Plymouth   v.      Bagot  v.  B.,  32  B.  509. 

Archer,    1    Bro.    Ch.    159;     Virer    v.  (i)  See  judgment   of   Boiuen,    L.J. 

Vaughan,  2  B.  466.  Dashwood    v.   Magniac,   (1891)   3  Ch 

(d)  Clavering  v.  C,  2  P.  W.  389  ;      p.  360. 

Viner  v.  Yaughan,  supra.  (k)   Elias  v.  Griffith,  8  C.  D.  521 

(e)  Elias  v.  Snowdon,  &c.  Co.,  4  App.  affirmed  nom.  Elias  v.  Snowdon  Slate 
Cas.  465.  Quarry  Co.,  4  App.  Cas.  454,  463. 

(/)  Ibid.  (?)  45  &  46  Vict,  c.  38,  s.  6. 
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waste  or  not,  subject  to  the  regulations  therein  mentioned  (a),  and 
by  the  Settled  Land  Act,  1890,  s.  7,  he  may  grant  leases  for  twenty- 
one  years  whereby  the  lessee  is  not  exempted  from  punishment  for 
waste,  subject  to  the  provisions  of  that  section. 

By  sect.  11  of  the  Settled  Land  Act,  1882,  "  Under  a  mining  lease, 
whether  the  mines  or  minerals  leased  are  already  opened  or  in  work, 
unless  a  contrary  intention  (6)  is  expressed  in  the  settlement,  there 
shall  be  from  time  to  time  set  aside,  as  capital  money  arising  under 
this  Act,  part  of  the  rent  as  follows,  namely, — ivhere  the  tenant  for 
life  is  impeachable  for  waste  in  respect  of  minerals  (c),  three-fourth 
parts  of  the  rent,  and  otherwise  fourth  part  thereof,  and  in  every 
case  the  residue  of  the  rent  shall  go  as  rent  and  profits."  But 
where  the  owner  of  an  estate  agreed  to  lease  coal  to  be  worked  by 
instroke  from  adjoining  mines,  and  died  before  leases  granted,  the 
tenant  for  life  under  his  will,  though  impeachable  for  waste,  was 
held  entitled  to  the  rents  and  royalties,  this  section  not  being 
applicable  (d). 

The  tenant  for  life  executing  improvements,  under  sect.  28  of  the 
Settled  Land  Act,  1882,  and  his  estate  after  his  death,  are  liable  for 
damages  occasioned  by  his  non-compliance  with  the  requisition  of 
that  section,  or  acting  in  contravention  thereof  (e)  ;  and  the  tenant 
for  life  is  also  protected  by  a  subsequent  section  from  the  conse- 
quences of  waste  in  so  doing  (/). 

Where  an  estate  is  vested  in  trustees,  the  equitable  tenant  for  life 
cannot  cut  timber  without  their  consent  (g) ;  if  he  do  so,  the 
remainderman  will  have  a  right  to  compensation,  not  only  out  of  the 
rents  as  against  the  tenant  for  life,  but  also  as  against  his  incum- 
brancers (h). 

Tenants  for  life  and  for  years  are  entitled  by  law  as  incident  to 
their  estates,  unless  restrained  by  special  covenant  to  the  contrary,  to 
three  kinds  of  estovers,  namely,  housebote  of  two  kinds,  that  is,  for 
reparation  of  house  and  for  fire,  ploughbote,  and  haybote.  But  they 
must  be  reasonable  (i). 

(a)  Sects.  7,  8,  9,  10.  Land     Acts,      1882—1890,      Chitty 

(&)  Re  Newcastle,  24  0.  D.  129.  Statutes  by  Lely  (1895),  Vol.  11. 

(c)  Re  Eidge,  31  C.  D.  504.  (g)  Denton  v.  D.,  7  B.  388  ;  Pugh  v. 

(d)  Re  Kemeys-Tynte  (1892),  2  Ch.       Vaughan,  12  B.  517. 

211<  (h)  Briggs  v.  Oxford,  1  Jur.  (N.  S.) 

(e)  Sect.  28,  sub-s.  5.  817. 

(/)  See  sect.  29,  and  cf.  the  Settled  (i)    See    further    on    this    subject, 

Estates  Act,  1877,  s.  4,  and  the  Settled      Bewes,  Waste,  p.  43. 
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As  to  permissive  waste  by  tenants  for  life,  see  supra,  p.  1002. 
As  to  the  burden  of  repairs,  see  note  (a). 

Tenants  in  tail. — Tenants  in  tail  are  unimpeachable  for  waste  of 
any  kind  both  at  law  and  in  equity  (6)  ;  and  equity  will  not  interfere 
with  an  ordinary  tenant  in  tail,  who  may,  at  his  pleasure,  cut  down 
all  timber  for  whatever  purpose  planted,  or  pull  down  all  buildings 
upon  his  estate  (c). 

Whether  an  infant  tenant  in  tail  can  commit  equitable  waste,  does 
not  appear  to  have  been  actually  determined.  It  would  seem, 
however,  that  he  has  just  as  much  power  to  do  so,  as  tenants  in  tail 
prohibited  by  statute  from  barring  the  entail.  He  has  clearly,  as 
against  the  remainderman,  the  same  right  to  open  mines  (d),  and 
fell  timber  (e),  as  a  tenant  in  tail  of  full  age.  In  Saville  v.  S.  (/), 
an  infant  tenant  in  tail  in  possession,  in  a  very  bad  state  of  health, 
and  not  likely  to  live  to  full  age,  by  his  guardian  cut  down  a  great 
quantity  of  timber  just  before  his  death,  to  a  very  great  value.  The 
remainderman  applied  for  an  injunction,  but  could  not  prevail. 

Tenants  in  tail,  restrained  by  statute  from  barring  their  issue,  or 
those  in  remainder  with  reversion  to  the  Crown,  are  not,  on  that 
account,  within  the  principle  of  equitable  waste ;  for,  "  they  have  all 
the  leo-al  rights  and  incidents  which  belong  to  an  estate  of  this 
character,  except  where  such  rights  and  incidents  are  specially 
qualified  by  the  provisions  of  the  statute,  and  there  being  no 
qualification  with  respect  to  the  right  of  cutting  timber,  they  are 
as  much  the  legal  owners  of  the  timber  as  if  they  were  tenants  in 
fee  simple  *  *  *  No  instance  can  be  stated  in  which  a  Court  of 
Equity  has  ever  interfered  against  such  a  tenant  in  tail,  upon  the 
principle  of  equitable  waste."  See  A.-G.  v.  Duke  of  Marlborough  (g), 
in  which  case  it  was  held  on  demurrer,  that  the  Duke  of  Marlborough 
for  the  time  being  is,  under  the  Act  5  Anne,  c.  3,  bound  to  maintain 
Blenheim  House  for  the  future  residence  of  those  to  whom  the 
succession  was  limited,  and  that  the  Court  was  bound  to  interfere  to 
prevent  the  destruction  of  the  house,  and  of  the  ornamental  timber 
about  it. 

(a)  Bewes,  Waste,  p.  225  ;  an  article,  Madd.  532. 

•'Repairs  and  Improvements  of  Settled  (d)  Lyddal  v.  Clavering,  Amb.  371, 

Property,"    40  Sol.  Jo.,   p.    "97,    and  cited  in  notes,  Blunt's  ed. 

cases  in  note  (I),  infra,  p.  1008.  (e)  Saville  v.  S.,  1  V.  547  ;  Bewes, 

(6)  Bewes,  p.  158.  p.  272. 

(c)    See  the  observations  of   Leach,  (/)  Supra. 

Y.-C,   in    A.-G.    v.   Marlborough,    3  {g)  3  Madd.  498,  536,  539. 
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Tenant  in  tail  after  possibility  of  issue  extinct. — A  tenant  in  tail 
after  possibility  of  issue  extinct,  although  unimpeachable  of  waste  at 
law  (a),  is  within  the  principle  of  equitable  waste,  and  will  be 
restrained  from  committing  malicious  or  extravagant  waste,  such  as 
cutting  down  ornamental  timber,  and  pulling  down  houses.  "  In  a 
Court  of  law,"  observes  Sir  John  Leach,  "  a  tenant  in  tail  after  possi- 
bility of  issue  extinct,  is,  in  effect,  a  tenant  for  life  without  impeach- 
ment of  waste;  and  Courts  of  equity  have,  in  the  question  of 
equitable  waste,  confounded  him  with  other  tenants  for  life  without 
impeachment  of  waste,  and  have  not  entered  into  the  distinction  that 
he  is  unimpeachable  of  waste,  not  by  the  provision  of  the  grantor, 
but  as  a  legal  incident  to  his  estate"  (b).  If,  however,  he  conveys 
his  estate  away,  it  is  said  that  the  grantee  will  be  considered  as  a 
mere  tenant  for  life  (c). 

Tenants  in  common  and  joint  tenants. — As  each  tenant  in 
common  has  a  right  to  "  enjoy  as  he  pleases,"  and  may,  moreover, 
obtain  a  decree  for  a  partition,  the  Court  will  not  in  general  grant  an 
injunction  to  restrain  any  of  them  from  committing  either  ordi- 
nary (d)  or  equitable  (e)  waste,  or  from  working  coal  mines  (/),  but  it 
will  interfere  between  them  to  prevent  malicious  or  destructive 
waste;  as,  for  instance,  "against  cutting  saplings  and  any  timber 
trees  or  underwood  at  unseasonable  times  "  (g). 

Under  special  circumstances,  however,  the  Court  has  restrained  a 
tenant  in  common  from  committing  ordinary  waste.  Thus,  in 
Smallman  v.  Onions  (h),  the  parties  interested  were  only  equitable 
tenants  in  common,  and  the  tenant  in  common  who  was  committing 
the  waste  not  only  was  not  entitled  to  the  possession,  as  the  legal 
estate  was  vested  in  a  trustee,  but  was  also  insolvent  and  unable  to 
pay  to  his  co-tenants  their  shares  of  the  money  to  be  produced  by 
the  sale,  Thurlow,  C,  granted  an  injunction  restraining  waste.  So 
in  Twort  v.  T.  (i),  one   of  two  tenants  in  common  was  in  occupation 

0)  Lewis  Bowie's  Case,  11  Eep.  79  ;  837;  Arthur  v.   Lamb,   2  Dr.  &  Sm. 

Williams  v.  W.,  15  V.  428.  428 ;  Grimes  v.  G.,  8  L.  T.  758. 

(b)  A.-G.  v.  Marlborough,  3  Madd.  (e)  Hole  v.  Thomas,  7  V.  589  ;  Twort 
538.     See   also,  Abrahall   v.  Bubb,   2  v.  T.,  16  V.  132. 

Show.    69;     Anon.,    2    Freem.    278;  (/)  Job  r.  Potton,  20  Eq.  S4. 

Cooke   v.   Whalley,    1    Eq.    Ca.   Abr.  (g)  Hole  v.  Thomas,  7  V.  589,  590, 

400.  6  B.  B.   195  ;  see  also  Clegg  v.  C,  3 

(c)  Co.  Lit,  28  a,  George  Ap  Gif.  322,  336 ;  Martyn  v.  Knowllys,  8 
Bice's  Case,  3  Leon,  241.  T.  B,  145. 

(d)  Goodwyn  v.  Spray,  Dick.  667  ;  (h)  3  Bro.  Ch.  621. 
cf.  Wilkinson  v.  Haygarth,  12  Q.  B.  (i)  16  V.  132. 
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of  the  land  as  tenant  to  the  other,  Eldon,  C,  granted  an  injunction 
restraining  him  from  committing  waste,  stating  expressly  in  the 
order  that  he  was  occupying  tenant  to  the  plaintiff;  and  restraining 
him  from  committing  any  waste  upon  the  premises,  which  he  held  as 
such  occupying  tenant.  See  also  Jacobs  v.  Seward  (a),  where  the 
lessee  of  one  co-tenant  reaped  the  whole  crop  of  hay. 

After  a  decree  has  been  made  in  a  suit  for  partition,  the  Court 
will  restrain  a  tenant  in  common  in  possession  from  destructive 
waste  (Ij),  but  nut  a  tenant  in  common,  bound  by  no  express  contract 
of  tenancy,  from  selling  hay  and  turnips  off  the  soil  after  a  decree  for 
partition,  though  contrary  to  the  custom  of  the  country  between  land- 
lord and  tenant  (c),  as  the  relation  of  landlord  and  tenant  cannot  be 
implied  by  mere  occupation  of  one  tenant  in  common  (d). 

As  to  the  right  of  one  tenant  in  common  to  compel  contribution 
for  ordinary  repairs,  see  cases  cited  in  note  (e). 

Landlord  and  tenant. — Generally  speaking,  and  in  the  absence  of 
any  exception  or  agreement  to  the  contrary,  the  lessee  has  the  fruit, 
mast,  shade  and  loppings  of  trees,  and  the  inheritance  is  in  the  lessor  (/). 

No  user  of  a  tenement  which  is  reasonable  and  proper,  having 
regard  to  the  class  to  which  it  belongs,  is  waste  ;  the  tenant  is  entitled 
to  assume  that  it  is  fit  to  be  used  for  the  purposes  for  which  it  is  let, 
and  in  the  absence  of  agreement  to  that  effect,  a  tenant  is  not  liable 
for  the  destruction  of  the  property,  if  such  destruction  is  due  to  a 
business-like  user  of  it  for  the  purpose  for  which  it  was  intended  (g). 
Nor  is  a  tenant  liable  for  fair  wear  and  tear  (h),  or  for  accidental 
damage  not  resulting  from  negligence  (i).  But  if  he  maliciously 
injure  a  building,  or  sever  fixtures  from  the  freehold,  he  will  be 
guilty  of  a  misdemeanour  (k).  With  regard  to  the  cases  in  which 
there  is  a  covenant  to  repair,  see  cases  cited  below  (I). 

(«)  4  L.  E.  C.  P.  328,  affir.  5  H.  L.  Co.  46  b. 

Cas.  464.  (.</)  Cf.  Sauer  v.  Bilton,  7  C.  D.  815 ; 

(ft)  Wright    v.   Atkyns,   1  V.  &  B.  Manchester  Bonded,  &c.  v.  Carr,  5  C. 

313>  P.  D.  507  ;  Doherty  "•  Allnian,  3  App. 

(c)  Bailey    v.   Hobson,   5    Cb.    180 ;  Cas.  709. 

Bewes,  266.  (A)  Torriano  v.  Young,  6  C.   &  P. 

(d)  M'Mahon  v.  Burchell,  2  Ph.  8,  but  see  Davies  v.  D.,  infra,  p.  1009. 
127  ;  Henderson  v.  Eason,  2  Ph.  308 ;  (i)  White  v.  McCann,  1  Ir.  C.  L.  P. 
308  ;  Bailey  v.  Hobson,  supra.  205;  Nugent  v.  Cuthbert,  Sugden,  Real 

(e)  Bewes,  Waste,  p.  266 ;  Leigh  v.      Property,  p.  475. 

Dickeson,  15  Q.  B.  D.  60  ;  Johnson  v.  (A-)  24  &  25  Vict.  c.  97,  s.  13 ;  Bewes. 

Wild,  44  C.  D.  146  ;  Be  Jones,  (1893)  258. 

2  Ch.  461.  (0  See  the  following  recent  cases  as 

(/)  Bewes,  423;    Liford's  Case,   11  to  covenants  to  repair:   Proudfoot  v. 
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As  to  permissive  waste  by  a  tenant  for  years,  Parke,  B.,  in  Yellowly 
v.  Gower  (a),  cited  Lord  Coke  (b)  to  show  that  they  were  put  on  the 
same  footing,  both  as  to  voluntary  and  permissive  waste,  as  tenants 
for  life  ;  but  Kay,  J.,  in  Re  Cartwright  (c),  points  out  that  Cokes 
words  only  include  permissive  waste  where  there  is  a  covenant  to 
repair.  In  Davies  v.  D.  (d),  a  lease  was  made  by  a  tenant  for  life 
under  the  Settled  Estates  Act,  1877,  s.  46,  which  forbids  a  lease  by 
a  tenant  for  life  to  be  made  without  impeachment  of  waste.  There 
was  a  covenant  by  the  lessee  to  repair,  "fair  wear  and  tear  and 
damage  by  tempest  excepted."  Kekewich,  J.,  held  that  a  tenant  for 
years  was  liable  for  permissive  waste,  that  this  exemption  freed  him 
from  a  liability  to  which  he  would  otherwise  have  been  liable,  and 
therefore  that  the  lease  was  void.  "If,"  said  the  learned  Judge, 
"  these  words  were  not  there,  any  dilapidations  found  at  any  time,  or 
at  the  end  of  the  term,  by  reason  of  wear  and  tear,  the  wearing  out 
of  the  walls  and  floors  of  the  public-house  by  constant  traffic,  he 
would  be  liable  to  replace ;  and  if  by  a  storm  his  chimney-pot  was 
blown  down,  or  he  had  his  roof  broken,  he  would  be  bound  to  put  it 
straight."  But  Mr.  Bewes  points  out  (e)  that  Torriano  v.  Young  (/) 
expressly  decides  that  a  tenant  for  years  is  not  liable  for  fair  wear  and 
tear,  and  Nugent  v.  Cuthbert  (g)  that  he  is  not  liable  for  damage  by 
tempest  (h).  It  would  seem,  however,  on  the  whole,  that  lessees 
for  years  are  liable  to  some  extent  for  this  kind  of  waste,  but  as  to 
the  exact  degree  of  such  liability  there  is  much  difference  of 
opinion. 

Liberty  to  a  tenant  to  build,  with  a  proviso  that  he  should  repair 
and  maintain  present  and  future  erections,  does  not  prevent  him,  in 
the  absence  of  a  negative  covenant,  from  pulling  down  and  re- 
building (i). 

A  ground  landlord  may  have  an  injunction  to  stay  waste  against 
an  under-lessee  who  holds  by  lease  from  the  original  lessee  (k). 

Hart,  25  Q.  B.  D.  42,  as  to  what  is  (d)  38  C.  D.  499,  cited  in  Re  Cart- 
good  tenantable  repair ;  Lister  v.  Lane,  wright,  supra. 
(1S93)  2  Q.  B.  212.     As  to  the  measure  (e)  Bewes  on  "Waste,  219. 
of  damages,   Conquest  v.  Ebbetts,  12  (/)  6  C.  &  P.  8. 
Times  L.  B.  599.     As  to  covenant  to  (g)  Sugden,  B.  P.  475. 
leave  in  repair,  Crawfurd  v.  Newton,  (h)  See  also  Barnes  v.  Dowling,  44 
36  W.  B.   54  C.  A. ;   as  to  damages,  L.  T.  809. 
Joynerv.  Weeks,  (1891)  2  Q.  B.  31.  (*)  Me  Mcintosh,    61    L.   J.  Q.  B. 

(«)  11  Ex.  274,  294.  164. 

(6)  1  Inst.  53.  (/>')   Farrant  v.  Lovel,  3  Atk.  723. 

(c)  41  C.  D.  532. 

W.   &   T. — VOL.   II.  64 
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As  to  the  proper  mode  of  estimating  damages  where  a  tenant  has 
covenanted  not  to  commit  waste,  see  Whitham  v.  Kershaw  (a). 

In  Meux  v.  Cobley  (b),  under  an  agricultural  lease  of  a  farm  near 
London,  the  tenant  covenanted  to  yield  up  the  premises  at  the 
end  of  the  term,  together  with  all  fixtures  and  "  improvements " 
fixed,  &c.  during  the  term,  and  cultivate  "in  a  good,  proper,  and 
husbandlike  manner,  according  to  the  best  rules  of  husbandry  prac- 
tised in  the  neighbourhood."  The  tenant  put  up  glass  houses  for  the 
production  of  hothouse  produce.  The  lessor  claimed  an  injunction 
restraining  the  lessee  from  converting  the  farm  into  a  market  garden, 
alleging  breach  of  covenant  and  waste.  It  was  proved  that  the 
inheritance  was  not  damaged,  but  benefited  by  what  the  lessee  had 
done,  and  the  action  was  dismissed  by  Kekeivich,  J.,  with  costs  (c) ; 
and  the  learned  Judge  expressed  an  opinion  that  the  Agricultural 
Holdings  (England)  Act,  1883,  goes  a  long  way  to  getting  rid  of  some 
of  the  old  common  law  doctrines  as  to  waste  (d). 

Infants  (e). — An  injunction  to  protect  the  estate  of  an  infant  in 
ventre  sa  mere  may  be  granted  (/).  The  Court,  on  the  application 
of  the  trustees  of  the  will  or  settlement,  or  of  the  next  friend  of  the 
infant,  may  order  money  to  be  spent  in  repairing  the  premises,  or 
may  authorise  the  cutting  of  timber,  &c.  (g).  If  the  instrument 
under  which  the  infant  is  entitled  comes  into  operation  after  Dec.  31, 
1881,  the  Conveyancing  Act,  1881,  s.  42,  will  apply,  unless  a  contrary 
intention  is  expressed.  And  see  the  Settled  Land  Acts,  1882- 
1890  (h). 

Lunatics  {i). — The  committee  of  the  estate  of  the  lunatic  is  the 
proper  person  to  take  any  proceedings  that  may  be  necessary  to  pro- 
tect the  estate,  but  he  should  obtain,  before  doing  so,  the  sanction  of 
a  Judge  in  lunacy  (h).  And  the  Court  will  do  what  is  fit  and  proper 
for  the  management  of  the  estate,  as  regards  timber,  mines,  repairs, 
&c.  (I). 

(a)  16  Q.  B.  D.  613.  (g)  Exp.  Grimstone,  4  Bro.  Ch.  235; 

(&)  (1891)  2  Ch.  253.  Be  Colyer,  55  L.  T.  344 ;  Hussey  v.  H., 

(c)  Following  Jones  v.  Chappell,  20       5  Madd.  44. 

Eq.  539  ;    Doherty  v.  Allman,  3  App.  (h)  Chitty's  Statutes  by  Lely  (1895), 

Cas.  709.  vol.  2. 

(d)  See  the  Agricultural   Holdings  (/)  Bewes,  277. 

(England)  Act,  1883,  Chitty's  Statutes  (k)  Pope  on  Lunacy  by  Boome  and 

by  Lely  (1895),  vol.  6.  Fowke  (1890),  pp.  268,  269. 

'  (e)  See  Bewes,  p.  272.  (I)    See   Ibid.    1890,    pp.    161—166. 

(/)  Lutterell's  case,  cited  in  Hale  v.  The  Lunacy  Act,  1890,  ss.  117,  118, 

H.,  Pr.  Ch.  50;  Eobinson  v.  Litton,  3  120,  123.     The  Settled  Land  Act,  1882, 

Atk.  209.  ss.  59—62. 
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Mortgagor  and  mortgagee. — If  it  be  proved  the  security  is  insuffi- 
cient, and  this  is  frequently  difficult  (a),  a  mortgagor  may  be 
restrained  from  cutting  timber,  or  opening  and  working  mines  (6). 

A  mortgagor  in  possession  may  cut  underwood  in  the  ordinary 
course,  that  is  to  say,  in  a  husbandlike  manner,  at  the  usual  seasons, 
and  of  the  usual  growth  (c).  If  the  course  is  to  cut  the  underwood 
every  seven  years,  the  mortgagor  in  possession  cutting  in  that  way 
does  not  commit  waste  (d).  If,  however,  the  mortgagor  were  to  cut 
the  underwood  at  unseasonable  times,  or  of  improper  growth,  he 
would  be  restrained  from  doing  so  (e).  And  where  the  mortgagor 
was  a  bankrupt,  an  injunction  was  granted  on  the  ground  of  the 
right  of  the  mortgagee  to  have  the  estate  sold  in  the  same  plight  in 
which  it  was  at  the  bankruptcy,  and  to  prove  for  the  rest  of  his 
debt  (/). 

A  mortgagee  in  possession  was  never  in  equity  allowed  to  commit 
waste,  unless  it  appeared  his  security  was  defective  (g).  In  that  case 
he  was  allowed  to  make  the  most  of  the  property,  but  at  his  own 
risk  (h).  See  further  as  to  the  respective  rights  of  mortgagor  and 
mortgagee  over  the  mortgaged  property,  the  Conveyancing  Act,  &c, 
1881,  ss.  18-22. 

Executory  devisee. — It  seems  now  to  be  settled  that  a  tenant  in 
fee,  subject  to  an  executory  devise  over,  is  in  the  same  position  as  a 
tenant  after  possibility  of  issue  extinct,  i.e.,  he  is  dispunable  of  legal, 
but  impeachable  of  equitable  waste  (i). 

Executory  trusts. — Where,  in  an  executory  trust,  words  which 
would  elsewhere  give  estates  of  inheritance  are  held  to  confer  only 
estates  for  life  with  remainders,  the  tenants  are  made  unimpeachable 
of  waste,  and  so  in  cases  where  a  strict  settlement  is  directed.  If, 
however,  the  trust,  either  expressly  or  by  reference,  directs  or  shows 
an  intention  that  life  estates  should  be  given,  they  cannot  be  made 
unimpeachable  of  waste  (k). 

(a)  King  v.  Smith,  2  Ha.  239.  (</)  Withington  v.  Banks,  Select  Cas. 

(b)  Blaney  v.  Mahon,  2  Eq.   Cas.       30,  fol.  ed.  ;  Bewes,  p.  288. 

Abr. ;  Harper  v.  Aplin,  54  L.  T.   383;  (h)  Millett  v.  Davey,  31  B.  470. 

Hippesley  v.   Spencer,  5  Madd.  422 ;  (*)  Turner  v.  Wright,  2  De  G.  F.  & 

Earrant  v.  Lovel,  3  Atk.  723;    Sim-  J.  234;  Bewes,  p.  164. 
mins  v.  Shirley,  6  C.  D.  173.  (k)  Vaizey,  Settlements,  pp.  165, 1 66. 

(c)  Hampton  v.  Hodges,  8  V.  105.  Bewes,  Waste,  p.    161 ;    Davenport  v. 

(d)  Ibid-  D.,  1  H.  &  M.  775  ;  Stanley  v.  Coult- 
(0  Hid.  hurst,  10  Eq.  259. 

(/)  Ibid. 
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Ecclesiastical  Waste. — A  rector  or  vicar  is  in  the  same  position  as 
an  ordinary  tenant  for  life,  and  has  no  right  to  fell  timber  except  for 
necessary  repairs  to  the  vicarage-house,  buildings,  and  premises  (a), 
but  not  for  the  purpose  of  making  a  general  repairing  fund  (6).  And 
he  may,  perhaps,  have  a  right  to  dispose  of  timber,  and  apply  the 
proceeds  in  getting  some  other  timber  for  repairs  at  a  more  conve- 
nient place  (c). 

And  it  seems  that  not  only  may  the  patron  of  a  living  proceed 
against  a  rector  or  vicar  for  an  injunction  to  restrain  the  improper 
felling  of  timber,  but  notwithstanding  the  remarks  in  Knight  v. 
Mostly  (d)  and  Holden  v.  Weekes  (e),  he  may  proceed  against  them 
for  an  account  of  the  proceeds  of  timber  improperly  felled,  in  order 
that  they  may  be  invested  for  the  benefit  of  the  advowson  (/) ;  at 
any  rate,  it  is  clear  that  where  the  timber  has  been  improperly  felled, 
but  not  sold,  by  the  rector  or  vicar,  the  patron  may  obtain  an  order 
from  the  Court  that  the  timber  may  be  sold,  and  the  proceeds 
brought  into  Court  (g). 

And  the  ordinary  may  take  proceedings  to  prevent  waste  by  collu- 
sion between  the  patron  and  the  incumbent  (h). 

Dilapidations. — An  incumbent  is  bound  to  maintain  the  parson- 
age and  chancel  in  good  and  substantial  repair,  but  is  not  bound  to 
do  merely  ornamental  repairs,  and  each  incumbent  has  a  remedy 
against  the  prior  incumbent  or  his  representatives  for  default  in  this 
respect  (i). 

Cultivation  of  glebe. — The  parson  or  vicar  is  not  entitled  to  use 
his  glebe  as  an  absolute  owner  might  do,  and  yet  he  is  in  a  some- 
what better  position  than  a  tenant  for  life  or  a  lessee  for  years. 
The  Court  will,  at  the  instance  of  the  patron,  restrain  him  from 
waste  (7c). 

Mines,   &c. — An    incumbent   cannot    open    and    work    mines  (I), 

(a)  Strachy  v.  Francis,  2  Atk.  217  ;  (g)  Ibid. 

Marlborough  v.  St.  John,  5  De  GL  &  (h)  Holden  v.  Weekes,  1  John  &  H. 

Sm.  174.  278. 

(b)  Sowerby  v.  Fryer,  8  Eq.  417,  (t)  Wise  v.  Metcalfe,  10  B.  &  C. 
422.  299 ;  Bunbury  v.  Hewson,  3  Ex.  558  ; 

(c)  Ibid.  And  see  Wither  v.  Dean  Percival  v.  Cooke,  2  C.  &  P.  460 ; 
of    Winchester,    3    Mer.    421,    426 ;  Bewes,  Waste,  323,  324. 

Knight  v.  Mosely,  Amb.  176.  (k)  St.    Albans   v.    Skipwith,    8   B. 

(<*)  Amb.  176.  354 ;    Bird  v.  Balpb,  2  A.  &  E.  773 ; 

(e)  1  John.  &  H.  278.  Bewes,  328. 

(/)  Sowerby  t;.  Fryer,  8  Eq.  423.  (/)  Knight  »;.  Mosely,  supra. 
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except,  perhaps,  by  consent  of  patron  and  ordinary  (a).     But  he  may 
work  mines  already  open  (b). 

Injunction. — Where  any  act  in  the  nature  of  waste  was  threat- 
ened or  committed,  the  Court  would  grant  an  injunction  to  maintain 
the  status  quo,  in  aid  of  the  Ecclesiastical  Court,  in  which  it  is  not 
the  practice  to  interfere  by  injunction  to  prevent  an  act  being 
done  (c). 

The  bishop,  or  patron,  or  churchwardens  may  obtain  an  in- 
junction against  waste  by  the  incumbent  or  others  (d).  Possibly 
where  the  Ecclesiastical  Courts  have  full  jurisdiction,  the  High 
Court  may  decline  to  interfere  (e) :  at  any  rate,  it  will  decline  to 
grant  a  mandatory  injunction  in  cases  in  which  a  faculty  might  be 
obtained  confirming  the  very  act  which  the  Court  is  asked  to 
remedy. 

Account— It  is  laid  down  in  Knight  v.  Mosely,  supra,  and 
Holclen  v.  Weekes  (/),  that  a  patron  cannot  file  a  bill  for  an  account. 
James,  V.-C,  in  Soiverby  v.  Fryer,  supra,  said  that  doctrine  always 
seemed  to  him  utterly  unintelligible.  Having  regard  to  the  Judica- 
ture Act,  1873,  s.  24,  s.s.  7  (g),  it  is  probable  that  such  relief  would 
now  be  granted  (h). 

3.  Some  Statutory  Provisions  relating  to  Waste. 

Various  recent  statutes  have  conferred  powers  upon  limited 
owners  of  land  of  leasing,  making  improvements,  selling,  exchang- 
ing &c,  subject  to  conditions  for  the  benefit  of  those  entitled  to  the 
land  in  remainder  or  reversion,  or  otherwise.  Thus  under  The  Im- 
provement of  Land  Act,  1864  (i),  s.  34,  landowners  and  their  agents 
are  empowered  to  execute  the  improvement  authorised  by  the  Act  (k), 

(a)  Holdenv.  Weekes,  1  John.  &  H.      476,  Form  10. 

278>  (e)  Cf.  Batten  v.   Gedge,  41  C.  D. 

(b)  Knight  v.  Mosely,  supra ;  Bewes,      p.  517. 

p.  329.  (/)  !  Job-n-  &  H-  278- 

(c)  See  Marriott  v.  Tarpley,  9  Si.  (g)  See  Annual  Practice,  1897,  p. 
209,  commented  upon  by  Kay,  J.,  in      30,  and  notes. 

Battens  Gedge,  41  C.  D.  p.  516;   see  (A)  See    further    on    this    subject, 

Bewes,  p.  330.  Ecclesiastical      Waste,      PhiUimore's 

(d)  Marriott  v.  Tarpley,  supra;  Ecclesiastical  Law ;  and  Bewes,  Waste, 
Hoskyns  v.  Featherstone,  2  Bro.   Ch.  p.  322. 

552 ;  FitzwilHam  v.  Moore,  3  Ir.  Eq.  {i)  27  &  28  Vict.  c.  114,  s.  34. 

E.  615  ;  Cardinall  v.  Molyneux,  4  De  {k)  See  Bewes,  p.  362. 

G.  F.  &  J.  117.     See  Seton  (1891),  p. 
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"  without  impeachment  of  waste  "  by  remaindermen  or  reversioners. 
By  the  Settled  Estates  Act,  1877  (a),  s.  4,  the  Court  is  enabled  to  make 
leases  of  settled  estates  for  any  purpose,  whether  involving  waste  or 
not,  on  certain  conditions,  as  to  which  see  ss.  16  and  39,  and  by 
sect.  46  tenants  for  life  may  grant  leases  for  twenty-one  years,  but  not 
without  impeachment  of  waste  (o).  The  Conveyancing,  &c,  Act, 
1881  (c),  s.  18,  gives  mortgagors  and  mortgagees  in  possession  power 
to  make  building  leases  with  provision  for  improving  and  repair  of 
buildings,  and  sect.  19  gives  a  mortgagee  in  possession  power  to  cut 
timber,  &c.,  not  being  for  ornament  or  shelter.  The  Settled  Land 
Act,  1882  (d),  s.  6,  enables  a  tenant  for  life,  and  other  limited  owners, 
s.  58,  to  grant  building  leases,  with  provision  as  to  buildings  and 
repairs,  sect.  8,  and  mining  leases,  sect.  9,  and  where  the  tenant  for 
life  is  impeachable  for  waste  three-fourths  of  the  rent,  and  where  he 
is  unimpeachable,  one-fourth  thereof  is  to  be  set  aside  as  capital,  and 
the  remainder  is  to  go  as  rent  and  profits,  sect.  11 ;  any  improvement 
authorised  by  the  Act  is  to  be  without  impeachment  of  waste  by  any 
remainder-man  or  reversioner,  sect.  29;  where  a  tenant  for  life  is 
impeachable  in  respect  of  timber,  he  may  cut  and  sell  ripe  timber 
subject  to  the  provision  of  the  Act,  sect.  35.  See  further  Settled 
Land  Act,  1884  ;  Housing  of  the  Working  Classes  Act,  1885,  s.  11  ; 
Settled  Land  Act,  1890,  and  the  Judicature  Act,  1873,  s.  25,  ss.  3, 
infra,  p.  1017.  And  see  the  Agricultural  Holdings  (England)  Act, 
1883. 

4.  "Without  Impeachment  of  Waste." 

The  "  special  licence  "  mentioned  in  the  Statute  of  Gloucester  (e) 
is  commonly  expressed  by  this  phrase  (/).  It  was  formerly  supposed 
that  this  clause  only  exempted  a  tenant  for  life  from  the  penalty  of 
that  statute,  the  recovery  of  treble  value,  and  the  place  wasted,  not 
expressly  giving  the  property  of  the  thing  wasted;  but  in  Lewis 
Bowles  Case  (g),  it  was  determined  that  these  words  also  gave  such  a 
tenant  as  great  a  power  to  do  waste  and  to  convert  it  at  his  pleasure 
as  a  tenant  in  tail  has  (h).     But  he  must  execute  this  power  during 

(a)  40  &  41  Vict.  c.  18.  (/)  Woodhouse  v.  Walker,  5  Q.  B. 

(b)  Of.  Davies  ».  D.,  38  C.  D.  499,      D.  p.  407. 

p.  1009,  supra,  Bewes,  p.  218.  (g)  11  Eep.  79b  ;  Smith's   Leading 

(c)  44  &  45  Vict.  c.  41.  Cases  (1896). 

(d)  45  &  46  Vict.  c.  38.  (h)  See  Vaizey,  Settlements,  p.  896 ; 

(e)  6  Ed.  1,  c.  5.  Bewes,  145. 
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the  privity  of  his  estate  and  when  his  estate  is  in  possession  (a).  In 
general,  therefore,  unless  under  particular  circumstances,  as,  for 
instance,  where  the  exemption  from  liability  to  waste  was  made 
subordinate  to  a  discretionary  power  in  trustees  to  fell  timber  (6),  a 
tenant  for  life  ivithout  impeachment  of  ivaste  could  not  be  restrained 
in  equity  from  committing  ordinary  waste  ;  for  that  would  be  to 
determine  that  he  should  not  make  use  of  the  property  which  the 
law  allowed  him.  But,  after  the  decision  in  Lewis  Bowles'  Case, 
several  instances  were  considered,  in  which  this  very  large  power 
might  be  exercised  contrary  to  conscience,  and  in  an  unreasonable 
manner,  by  a  tenant  for  life  ;  as,  where  his  act  was  to  the  destruc- 
tion of  the  thing  settled,  and  equity  interfered  (c). 

A  tenant  unimpeachable,  being  in  possession,  may  therefore  enjoy 
the  estate  to  the  same  extent  as  a  tenant  in  fee  simple,  save  that  he 
may  not  commit  "  equitable  waste,"  as  to  which  see  part  5,  infra, 
and  it  seems  it  is  his  duty  to  keep  up  the  buildings  (d).  He  may, 
therefore,  cut  timber  (e),  and  even  ornamental  timber  if  it  be  such 
that  the  Court  would  have  ordered  to  be  cut  (/),  open  and  work 
mines  (g),  plough  ancient  meadows  (h),  and  he  is  entitled  to  the 
capital  sum  realised  by  cutting  under  the  order  of  the  Court  (i),  and 
his  own  lessees  are,  as  between  themselves  and  the  remaindermen, 
dispunishable  also  (k).  The  privilege  is  annexed  to  the  privity  of 
estate,  and  merger  may  destroy  it ;  so  if  a  lessee  for  years,  unim- 
peachable, has  the  lease  confirmed  to  him  for  life,  he  becomes  charge- 
able for  waste  (I). 

If  trustees  are  made  unimpeachable  for  waste,  although  at  law 
they  might  cut  timber  in  the  same  manner  as  a  tenant  for  life  with- 
out impeachment  of  waste,  equity  will  require  them  to  act  in  their 
trust  with  the  same  discretion  as  the  Court  itself  would  act  (m). 

(a)  Lewis  Bowles'  Case,  11  Eep.  796;  (e)  Smythe  v.  S.,  2  Swanst.  251. 

Lady  Evelyn's   Case,  cited  2  Swans.  (/)  Baker   v.   Sebright,    13   C.    D. 

172  ;  Fleming  v.  F.,  cited  in  the  prin-  179. 

cipal  case,  supra,  3  Atk.  756.  (g)  Piers   v.   P.,  1  V.  521  ;   Bewes, 

(1)  Kekewich  v.  Marker,  3  Mac.  &  147. 

G.  311 ;  and  see  Briggs  v.  Oxford,  5  (/<)  Tracey  v.  T.,  1  Vera.  23 ;  Piers  v. 

De  Gex  &  Sni.  156  ;  but  cf.  Lovat  v.  P.,  1  V.  521. 

Leeds,  2    Dr.  &  Sni.  75 ;    Saville   v.  (i)  Gent   v.  Harrison,   Johns.   517 ; 

S.,  2  Atk.  458 ;  Aspinwall  v.  Leigh,  2  Loundes    v.    Norton,    6   C.    D.    139 ; 

Vera.  218;  Bennett  v.  Wyndham,  23  Bewes,  p.  203. 

B.  125;  Bewes,  189.  (jfe)  Bray  v.  Tracy,  W.  Jones,  51. 

(c)  See  Aston  v.  A.,  1  V.  265,  and  (I)  Lewis  Bowles' Case,  1 1  Pep.  79b; 
Part  5,  infra.  Bewes,  148. 

(d)  Re  Leigh,  6  Ch.  p.  892.  (m)  Downshire  v.  Sandys,  6  V.  115. 
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As  to  exceptions  to  this  clause  "without  impeachment  of  waste,"  see 
infra,  p.  1017. 

The  Settled  Estates  Act,  1877,  s.  46,  requires  that  leases  granted 
by  tenants  for  life  should  "  be  not  made  without  impeachment  of 
waste  "  (a).  In  Davis  v.  D.  (b),  such  a  lease  contained  a  covenant 
to  repair  by  the  lessee,  but  exempted  him  from  liabilities  "  for  fair 
wear  and  tear  and  damage  by  tempest."  The  lease  was  held  void 
under  the  statute  (c).  ' 

As  to  making  tenants  for  life  unimpeachable  in  cases  of  executory 
trusts,  see  note  "Executory  trusts,"  supra,  p.  1011. 

As  to  the  provision  in  the  Judicature  Act,  1873,  s.  25,  s.s.  3,  as  to 
tenants  for  life  unimpeachable,  see  infra,  p.  1017. 

5.  Equitable  Waste. 

As  has  been  stated,  a  tenant  for  life  without  impeachment  of  waste 
(seep.  1014,  supra)  had  such  an  interest  in  the  estate  that  he  could  do 
waste  and  convert  its  proceeds  to  his  use  to  the  same  extent  as  a 
tenant  in  tail  or  in  fee  (d).  This  power  being  capable  of  great  abuse, 
the  Court  of  Chancery,  at  an  early  period,  granted  injunctions 
restraining  tenants  for  life  unimpeachable  for  waste  from  committing 
what  is  known  as  equitable  wraste  (e).  This  kind  of  waste  may  be 
defined  as  an  act  of  wanton  spoliation  or  destruction  affecting  the 
individual  character  and  amenities  of  the  estate  as  originally 
settled  (/). 

A  malicious  intent,  however,  is  not  necessary  to  induce  the  Court  to 
act,  for  the  tenant  has  no  right  to  alter  the  property,  although  he 
may  think  the  change  judicious  for  the  family  (g).  And  the  Court, 
in  order  to  prevent  what  may  be  an  act  of  irremediable  mischief,  will 

(a)  And  see  the  Settled  Land  Act,  pal  case  ;  Williams  v.  Day,  2  Ch.  Ca. 
1890,  s.  7.  32 ;  Aston  v.  A.,  1  V.  265  ;  Marker  v. 

(b)  38  C.  D.  499.  M.,    9   Ha.    1;    Bewes,    166;  Vaizey, 

(c)  See  Yellowly  v.  Gower,  11  Ex.  Settlements,  838. 

274;    Nugent    v.    Cuthbert,    Sugden  (/)  Cf.    Aston    v.    A.,    1   Y.    266; 

Eeal  Prop.  p.  475 ;  Torriano  v.  Young,  Turner  v.  Wright,   2  De  G.  F.   &  J. 

6  C.  &  P.  8;  Be  Cartwright,  41  C.  D.  234;  Talbot  v.  Hope-Scott,  4  Kay  & 

535,  and  the  remarks  of  Mr.  Bewes,  J.    96  ;  Baker  v.   Sebright,    13    C.  D. 

Bewes  on  Waste,  p.  21S.  p.  186;  Seton  (1891),  p.  477  ;  Pollock, 

(d)  Lewis  Bowles'  Case,  11  Eep.  79b;  Torts  (1895),  315. 

Yaizey,  p.  896;  Bewes,  166.  (g)  Leeds  v.   Amherst,  2    Ph.  117; 

(e)  Abraham  or  Abrahall  v.  Bubb,  2      Vaizey,  898. 
Eq.  Ca.  Abr.  757,  cited  in  the  princi- 
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restrain  a  tenant  for  life  from  a  contemplated  act  which  may  result 
in  such  injury  to  the  property  (a). 

In  some  cases  there  is  an  "  exception "  to  the  clause  "  without 
impeachment  of  waste."  For  instance,  in  the  principal  case  the 
tenant  for  years  was  unimpeachable  "  excepting  voluntary  waste;"  and 
Lord  Hardwicke  says,  "  the  plaintiff's  father  was  only  tenant  for 
years,  punishable  for  wilful  waste,  and  had  no  present  right  to  or 
interest  in  the  timber  other  than  the  mast  and  shade  and  necessary 
botes,"  thus  rendering  the  preceding  part  of  the  clause,  "  without 
impeachment  of  waste,"  which,  standing  alone,  would  have  conferred 
upon  him  the  power  of  felling  the  timber,  of  no  effect. 

See  the  remarks  upon  this  case  in  Vincent  v.  Spicer  (b),  where 
Romilly,  M.R.,  terms  it  "  a  very  strong  case."  The  facts  there  were 
briefly  as  follow : — Sir  F.  Vincent,  on  his  marriage  settled  his  estate 
on  himself  for  life,  "  without  impeachment  for  any  manner  of  waste, 
save  and  except  spoil  or  destruction,  or  voluntary  or  permissive  waste, 
or  suffering  houses  or  buildings  to  go  to  decay,  and  in  not  repairing 
the  same."  It  was  held  by  his  Honor,  that  Sir  F.  Vincent  was 
entitled  to  cut  all  such  timber  (except  ornamental),  as  the  owner  of 
the  estate  in  fee  simple,  having  due  regard  to  his  present  interest 
and  to  the  permanent  advantage  of  his  estate,  might  properly  cut,  in 
a  due  course  of  management  (c). 

By  the  Judicature  Act,  1873,  s.  25,  s.s.  3,  it  is  enacted  as  follows  : 
"  An  estate  for  life  without  impeachment  of  waste  shall  not  confer  or 
be  deemed  to  have  conferred  upon  the  tenant  for  life  any  legal  right 
to  commit  waste  of  the  description  known  as  equitable  waste,  unless 
an  intention  to  confer  such  right  shall  expressly  appear  by  the  instru- 
ment creating  such  estate." 

Equity,  in  cases  of  equitable  waste,  interposed  to  prevent  the 
tenant  for  life  from  exercising  his  legal  right,  it  being  considered 
an  unconscionable  use  of  such  right.  There  was,  therefore,  a 
"  conflict "  or  "  variance "  between  the  rules  of  law  and  equity  on 
this  point.  But  there  is  now  only  one  Court,  and  the  equity  rules 
are  to  prevail  in  it,  where  there  is  a  conflict  or  variance  between 
the  rules  of  equity  and  the  rules  of  the  common  law.(YZ). 

(a)  Baker  v.  Sebright,  13  C.  D.  (c)  See  Higginbothani  v.  Hawkins, 
p.  188 ;  and  see  Bubb  v.  Yelverton,  10      7  Ch.  676  ;  Bewes,  p.  loo. 

Eq.  465  ;  of.  Talbot  v.  Hope-Scott,  4  (d)  See  Jud.  Act,  1873,  s.  25,  s.s.  11, 

Kay  &  J.  96.  and  s.  91,  and  notes  thereon  in  Annual 

(b)  22  B.  380.  Practice  (1897),  pp.  42  and  79. 
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By  the  Judicature  Act,  1873,  s.  25,  s.s.  8  (a),  it  is  enacted  that  "  A 
mandamus  or  an  injunction  may  be  granted,  or  a  receiver  appointed, 
by  an  interlocutory  order  of  the  Court  in  all  cases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  convenient  that  such  order  should 
be  made ;  and  any  such  order  may  be  made  either  unconditionally  or 
upon  such  terms  and  conditions  as  the  Court  shall  think  just ;  and 
if  an  injunction  is  asked,  either  before  or  at,  or  after  the  hearing  of 
any  cause  or  matter,  to  prevent  any  threatened  or  apprehended  waste 
or  trespass,  such  injunction  may  be  granted,  if  the  Court  shall  think 
fit,  whether  the  person  against  whom  such  injunction  is  sought  is,  or 
is  not,  in  possession  under  any  claim  of  title  or  otherwise,  or  (if  out 
of  possession)  does  or  does  not  claim  a  right  to  do  the  act  sought  to 
be  restrained  under  any  colour  of  title  ;  and  whether  the  estates 
claimed  by  both  or  by  either  of  the  parties  are  legal  or  equitable  (b). 
The  result  would  seem  to  be  that  there  is  now  no  legal  right  in  a 
tenant  for  life  to  commit  equitable  waste,  and  that  all  the  Courts 
will  interfere  to  prevent  such  waste  whenever  it  may  be  "just  and 
convenient"  so  to  do. 

Where  the  act  has  been  done,  an  account  may  be  ordered  and 
damages  given  against  the  wrongdoer  (c). 

The  particular  acts  which  the  Court  has  restrained,  or  in  respect  of 
which  it  has  given  a  remedy  to  the  remainderman,  are : — 1.  The 
destruction  of,  or  injury  to,  the  mansion-house,  or  other  buildings  on 
the  estate.  2.  Cutting  down  timber  planted  or  left  for  ornament  or 
shelter ;  or  cutting  timber  or  other  trees  in  an  unhusbandlike 
manner,  or  at  unseasonable  times  (d). 

Buildings. — A  leading  authority  upon  this  subject  is  Vane  v.  Lord, 
Barnard  (e).  There  Lord  Barnard,  who,  under  the  marriage  settle- 
ment of  his  son,  was  tenant  for  life  without  impeachment  of  waste  of 
Raby  Castle,  with  remainder  to  his  son  for  life,  having  takeu  some 
displeasure  against  his  son,  got  two  hundred  workmen  together,  and 
of  a  sudden,  in  a  few  days,  stripped  the  castle  of  the  lead,  iron,  glass 
doors,  boards,  &c.  to  the  value  of  3,000£.  Lord  Cowper  granted  an 
injunction  to  stay  committing  of  waste   by  pulling  down  the  castle, 

(a)  Annual  Practice  (1897),  p.  909.  s.  2  ;  St.  Law  Eev.  Act,   ss.  3  and  5 ; 

(b)  See  as  to  the  discretion  the  Court  Sayers  v.    Collier,    28    C.   D.  p.   108; 
will  exercise  in  granting  or  refusing  Elmore   v.    Pirrie,   57  L.  T.   333 ;  cf . 
an    injunction    in    cases     of     waste,  Doherty  v.  Allman,  3  A.  C.  709. 
Doherty  v.  Allman,  3  A.  C.  709,  infra,  (d)  Vaizey,    p.  1889;  Seton  (1891), 
p.  1020,  and  p.  1029  and  note  (</).  478. 

(c)  Cairns'  Act,  21  &  22  Vict.  c.  27,  (e)  2  Vern.  78. 


EQUITABLE   WASTE.  1019 

Garth  v.  Sir  John  Hind  Cotton. 

and  decreed  that  the  castle  should  be  put  into  its  former  condition  ; 
and  for  that  purpose  a  commission  was  to  issue  to  ascertain  what 
ought  to  be  repaired,  and  a  Master  was  directed  to  see  it  done 
at  the  expense  of  Lord  Barnard,  and  decreed  the  plaintiff  his 
costs  (a). 

But  where  a  tenant  for  life  without  impeachment  of  waste  has 
pulled  down  an  old  mansion,  and  used  the  materials  in  building  a 
better  mansion-house  in  a  more  desirable  position,  his  estate  has  been 
held  not  to  be  liable  to  account  for  the  value  of  the  materials  of  the 
old  house  (b). 

Upon  a  similar  principle,  Lord  Hardwiche  said,  that  if  tenant  for 
life  without  impeachment  of  waste  pulled  down  farmhouses  in 
general,  he  would  no  more  scruple  restraining  him  than  he  would 
from  pulling  down  the  mansion-house,  unless  he  pulled  down  two  to 
make  into  one,  in  order  to  bear  the  burthen  but  of  one,  it  tending 
equally  to  the  destruction  of  the  thing  settled  ;  or  if  he  should  grub 
up  a  wood  settled,  so  as  to  destroy  the  wood  absolutely,  he  should 
restrain  him,  as  it  would  be  what  is  termed  in  Abrahall  v.  Bubb  (c) 
extravagant  and  humorsome  waste  (d). 

In  Rolt  v.  Somerville  (e),  Hardwiche,  C,  decreed  reinstatement  by 
the  defendant,  husband  of  a  tenant  for  life  unimpeachable,  of  houses 
and  outbuildings  pulled  down  and  sold. 

If  between  a  lessor  and  his  tenant  there  be  an  affirmative  cove- 
nant, e.g.,  to  maintain  buildings  in  their  present  condition  and  deliver 
them  up  in  such  condition  at  the  end  of  the  term,  the  Court,  if  asked 
to  grant  an  injunction,  will  consider,  before  it  exercises  its  discretion, 
whether  by  so  interposing  it  will  do  more  harm  than  good ;  whether 
the  injury  it  is  asked  to  restrain  is  an  injury  which,  if  done,  cannot 
be  remedied  ;  whether  it  can  be  sufficiently  atoned  for  by  damages  ; 
whether  the  right  to  damages  can  be  decided  once  and  finally,  or 
whether  there  must  be  a  repetition  of  actions  to  recover  damages 
from  time  to  time ;  whether  the  effect  of  granting  an  injunction  will 
damage  the  defendant  more  than  it  will  benefit  the  plaintiff,  and  if  it 
decides  against  the  plaintiff  it  may  leave  him  to  his  right  to  damages 
only.  But  if  in  such  a  case  there  is  a  negative  covenant,  e.g.,  that 
the  lessee  shall  not  turn  the  buildings  to  any  other  than  their  present 

(a)  See  S.  C,  1  Eq.  Ca.  399,  1  Salk.  (6)  Morris  v.  M.,  3  De  G.  &  J.  323. 

161  ;  and  see  Leeds  v.  Amherst,  20  B.  (c)  2  Freem.  54. 

239;    Aston    v.   A.,    infra;    Cook   v.  (d)  Aston  v.  A.,  1  V.  265  ;  Dunn  v. 

Whalley,   Freem.    278  ;    Williams    v.  Eyan,  7  Ir.  R.  Eq.  143. 

Day,  2  Ch.  Cas.  32.  (c)  2  Eq.  Ca.  Abr.  759  ;  Bewes,  168. 
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use,  the  Court  has  uo  discretion  to  exercise ;  all  it  has  to  do  is  to  say 
by  way  of  injunction  that  which  the  parties  have  said  by  covenant — 
namely,  that  the  thing  shall  not  be  done  (a). 

But  in  such  a  case  as  the  one  supposed,  the  lessor  may  base  his 
action  on  waste  as  well  as  contract,  and  the  Court  will  then  consider 
whether  there  is  or  is  not  any  substantial  damage  which  would  accrue 
to  the  lessor  from  the  acts  of  the  lessee.  And  although  such  acts 
may  amount  technically  to  waste,  if  it  thinks  them  trivial,  or  that 
the  inheritance  is  benefited  rather  than  injured  by  them,  it  will  not 
interfere.  But  if  they  are  substantially  injurious,  then  it  will  inter- 
fere by  injunction  to  restrain  such  acts,  and  will  order  an  account  of 
the  waste  done  for  the  purpose  of  recompensing  the  sufferer  (6). 

Timber  (ornamental). — Although  a  tenant  for  life  without  impeach- 
ment of  waste,  and  a  tenant  in  tail  after  possibility  of  issue  extinct, 
may  fell  all  the  ordinary  timber  upon  the  estate,  it  has  long  been 
established  that  a  Court  of  equity  will  restrain  them  from  committing 
equitable  waste,  by  felling  timber  planted  or  left  standing  for  the 
shelter  or  ornament  of  a  mansion-house  or  grounds  (c),  even  if 
planted  by  the  tenant  for  life  himself  (d). 

The  form  of  the  injunction  generally  is  against  cutting  "  timber  or 
other  trees  planted  or  growing,  &c,"  "  for  the  ornament,  protection, 
or  shelter,  &c."  (e). 

The  principle  upon  which  the  Court  has  gone,  seems  to  be,  that 
if  the  testator,  or  the  author  of  the  interest  by  deed,  had  gratified  his 
own  taste  by  planting  for  ornament,  though  he  had  adopted  the 
species  the  most  disgusting  to  the  tenant  for  life,  and  the  most 
agreeable  to  the  tenant  in  tail,  and,  upon  a  competition  between 
those  parties,  the  Court  should  see  that  the  tenant  for  life  was 
right,  and  the  other  wrong,  in  point  of  taste,  yet  the  taste  of  the 
testator,  like  his  will,  binds  them ;  and  it  is  not  competent  to  them 
to  substitute  another  species  of  ornament  for  that  which  the  testator 
designed.     The  question,  which  is  the  most  fit  method  of  clothing 

(a)  Doherty  v.  Allman,  3  App.  Cas.  Abr.  759 ;  Packington's  Case,  3  Atk. 
per  Calms,  C,  pp.  720,  721,  followed  215  ;  Strathmore  v.  Bowes,  2  Bro.  Cb. 
Be  Mcintosh,  &c.  Co.,  61  L.  J.  Q.  B.  166  ;  Chamberlyne  v.  Dumnier,  1 
164<  Bro.  Cb.  166,  3  Bro.  Cb.  549 ;  Bedoyere 

(b)  Doherty  i>.  Alhnan,  pp.  722,  724;  v.  Greville -Nugent,  25  L.  R.  It.  143. 
see  Coppinger  v.  Gubbins,  3  Jo.  &  Lat.  (d)  Coffin  v.  C,  Jac.  71. 

411  ;  Jones  v.  Chappell,  20  Eq.  539;  (e)  See  Seton  (1891),  p.  471,  Forms 

Tucker  v.  Linger,  21  C.  D.  p.  28.  1  and  2. 

(r)  Bolt  v.    Sonierville,    2   Eq.   Ca. 
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an  estate  with  timber  for  the  purpose  of  ornament,  cannot  be  safely 
trusted  to  the  Court  (a).  So,  likewise,  Sir  William  Grant  has 
observed,  "As  the  Court  cannot  determine  what  is  ornamental 
timber,  it  being  merely  a  matter  of  taste,  they  therefore  say,  that 
what  was  planted  for  ornament  must  be  considered  as  orna- 
mental "  (b). 

The  fact  to  be  determined  is,  that  the  timber  was  planted  for 
ornament,  or  if  not  originally  planted,  was  left  standing  for  ornament 
by  some  person  having  the  absolute  power  of  disposition  (c).  But 
in  Bedoyere  v.  Oreville-Nugent  (d),  it  was  said  that  trees  not  planted 
or  left  standing  exclusively  for  ornament  are  not  necessarily 
excluded  from  the  rule. 

The  principle  has  been  extended  from  the  ornament  of  the  house 
to  outhouses  and  grounds,  then  to  plantations,  vistas,  avenues,  and  to 
all  the  rides  about  the  estate  for  ten  miles  round  (e)  ;  but  although 
the  protection  may  be  afforded  to  rides  or  avenues  at  a  considerable 
distance  from  a  mansion,  it  will  not  necessarily  be  extended  to  the 
woods  through  which  they  pass,  so  as  to  prevent  their  being  cut  for 
repairs  (/).  In  Downshire  v.  Sandys  (g),  the  injunction  was  ex- 
tended to  clumps  of  firs  on  a  common  two  miles  from  the  house, 
although  land  belonging  to  other  persons  intervened.  "  If,"  observed 
Lord  Eldon,  C,  "  the  principle  has  been  rightly  applied,  it  is  very 
difficult  in  argument  to  say,  it  cannot  be  applied  to  a  common  as 
well  as  in  field  lands,  and  that  the  contiguity  or  remoteness,  if  de 
facto  it  was  planted  (or  left  standing)  for  ornament,  can  alter  the 
principle  upon  which  the  rule  of  the  Court  is  to  be  applied." 

In  Day  v.  Merry  (h),  the  principle  applicable  to  equitable  waste 
was  extended  to  trees  planted  for  the  purpose  of  excluding  objects 
from  view. 

But  circumstances  may  render  the  felling  of  ornamental  timber 
justifiable.  "  For,  if  a  tempest  had  produced  gaps  in  a  piece  of 
ornamental  planting,  by  which  unequal  and  discordant  breaks  and 

(a)  Per  Eldon,  C,  in  Downshire  v.  (e)  Per  Eldon,  C,  6  V.  110;  and 
Sandys,  6  V.  110.  see  Jebb  v.  J.,  Johnes  v.  J.,  and  Tani- 

(b)  Mahon  v.  Stanhope,  3  Madd.  worth  v.  Ferrers,  cited  6  V.  110; 
423,  n. ;  and  see  Burges  v.  Lamb,   16  Williams  v.  M'Naniara,  8  V.  70. 

V.  174;  Coffin  v.  C,  Jac.  70;  Marker  (/)  Wombwell   v.    Belasyse,    6    V. 

v.  M.,  9  Ha.  1,  17.  110  a.  n.  2nd  ed. 

(c)  Per    Eldon,    C,    WombweU    v.  (g)  6  V.  107. 
Belasyse,  infra.  (h)  16  V.  375. 

(d)  25  L.  E.  Ir.  143. 


1022  WASTE. 

Garth  v.  Sir  John  Hind  Cotton. 

divisions  were  occasioned,  it  would  be  going  too  far  to  hold,  that 
cutting  a  few  trees  to  produce  an  uniform  and  consistent,  instead  of 
an  unpleasant  and  disjointed  appearance,  should  be  construed 
waste  "  (a). 

So  it  seems  that  decaying  timber  might  be  cut  which  injured  or 
impeded  the  growth  of  any  other  ornamental  trees  adjoining 
thereto  (b).  But  such  cutting  should  generally  be  done  under  the 
supervision  of  the  Court  (c). 

So,  likewise,  ornamental  timber  may  be  felled  if  it  be  so  near  to  a 
house  as  to  be  prejudicial  to  its  healthiness,  but  the  onus  of  proof 
will  lie  upon  the  persons  felling  the  timber,  who  will  be  restrained 
from  doing  so  on  failure  of  proof  (d). 

Generally,  where  there  is  no  mansion,  there  will  be  no  protection 
to  the  trees  (e). 

But  where,  however,  it  is  either  proved,  or  may  be  inferred,  that  in 
demolishing,  or  after  the  demolition  of,  a  mansion-house,  a  testator 
intended,  designed,  or  wished  to  rebuild  it,  or  to  reside  at,  or  erect 
a  mansion-house,  or  place  of  residence  on  that  estate,  or  intended, 
designed,  or  wished,  that  any  devisee  under  his  will  should  do  so, 
timber,  which  was  ornamental  to  the  mansion-house  while  iD 
existence,  may  be  protected  by  the  Court  from  being  felled  by  a 
tenant  for  life  without  impeachment  of  waste  (/).  And  in  two 
well-known  cases,  the  ornamental  timber  has  been  protected  although 
the  mansion-house  had  been  pulled  down  :  see  Wellesley  v.  W.  (g), 
and  Morris  v.  M.  (h). 

With  reference  to  the  last  cited  case,  Turner,  L.J.,  observed, 
that  there  seem  to  be  two  grounds  on  which  the  injunction  in 
that  case  was  granted ;  that  the  tenant  for  life  could  not,  by 
pulling  down  the  mansion-house,  entitle  himself  to  the  ornamental 
timber ;  and  that  if  he  was  justified  in  pulling  down  the  mansion- 
house  by  reason  of  the  estate  in  trustees  being  unimpeachable  of 
waste,  there  was  an  intention  to  be  collected   from  the  power  to 

(a)  Per  Grant,  M.R.,  in  Mahon  v.  (d)  See  Campbell  v.  Allgood,  17  B. 
Stanhope,  3  Madd.  523,  n.  623. 

(b)  Lushington  v.  Boldero,  6  Madd.  (e)  Newdigate  v.  N.,  2  CI.  &  Fin. 
149,      150;      Bedoyere     v.    Greville-  601;  Bewes,p.  184. 

Nugent,   25  L.   B.  Ir.   143;    Ford  v.  (/)  See  the  remarks  of  Knight  Bruce, 

Tynte,  2  De  J.  &  S.  127,  and  the  Form  L.J.,  in  Micklethwait  v.  M.,  1  De  Gr. 

of  inquiry,  Seton  (1891),  p.  472.     See  &  J.  519. 

also  Baker  v.  Sebright,  13  C.  B.  179.  (g)  6  Si.  497. 

(c)  See  Baker  v.  Sebright,  supra.  (h)  15  Si.  505,  11  Jur.  196. 
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en-ant  building  leases,  that  the  mansion-house  should  be  rebuilt ;  and 
that  it  was  upon  the  latter  ground,  too,  and  upon  the  ground  of 
there  being  villas  upon  the  estate,  and  the  general  scope  of  the 
settlement,0  that  the  case  of  Wellesley  v.  W.{a)  seems  to  have 
proceeded  (6). 

In  Ashby  v.  Hincks  (c),  there  was  no  mansion-house  at  the  date  of 
the  settlement,  but  one  was  afterwards  acquired  under  a  power  of 
exchange.  In  an  action  by  tenant  in  tail  to  restrain  defendant 
tenant,  pour  autre  vie,  from  cutting  ornamental  or  sheltering  timber, 
an  enquiry  was  ordered  as  in  Marker  v.  M.  (d),  and  an  injunction 
granted  on  plaintiff  giving  an  undertaking  as  to  damages. 

Saplings  and  underwood. — A  Court  of  Equity  will  restrain  a 
tenant  for  life  without  impeachment  of  waste,  from  cutting  down 
saplings  not  proper  to  be  felled  (e) ;  and  from  cutting  underwood 
before  it  is  of  sufficient  growth  (/)  ;  but  not  from  felling  timber, 
merely  because  it  is  not  full  grown  or  proper  for  building  ;  for,  as 
observed  by  Hardwicke,  C,  the  reasoning  of  the  cases  of  pulling 
down  farm  or  mansion-houses,  or  felling  trees  planted  for  ornament 
or  shelter,  does  not  come  up  to  this,  and  it  would  be  very  dangerous 
for  the  Court  to  use  such  latitude  as  to  extend  this  to  the  taking 
away  the  profits  of  the  estate  by  tenant  for  life  to  the  prejudice  of 
the  remainder-man,  which  his  estate  for  life  without  impeachment 
for  waste,  gives  him  liberty  to  do  (g).  Mr.  Bewes  (h)  thinks  this 
statement  is  much  larger  than  would  be  recognised  at  the  present 
time,  as  it  is  evident  that  a  tenant  unimpeachable,  may  not  cut 
timber  like  trees,  unless  they  have  become  timber,  though  he  may 
cut  down  those  that  have  become  timber  though  still  thriving. 

In  equitable  as  in  legal  waste  if  one  act  of  waste  be  proved  the 
Court  will  restrain  equitable  waste  generally  (i),  and  an  injunction 
will  be  granted  without  evidence  that  cutting  trees  will  cause 
damage  (k). 

There  does  not  appear  to  be  any  settled  form  of  inquiry  as  to  what 
is  ornamental  timber  applicable  to  all  cases,  for  the  question  to  what 

(a)  6  Si.  497.  279. 

(b)  See  Micklethwait  v.  M.,  1  De  G.  (g)  Aston  v.  A.,  1  V.  266,  supra,  p. 
&  jt  529.                                                          1010  ;  and  see  Coffin  v.  C,  Jac.  72. 

(c)  58  L.  T.  557.  (A)  Bewes,  Waste,  p.  181. 

(d)  9  Ha.  1.  (0  Coffin  v.  C,  6  Madd.  17. 

(e)  O'Brien  v.  O'B.,  Arab.  107;  (&)  Vaizey,  898;  Bubb  v.  Yelverton, 
Downshire  v.  Sandys,  6  V.  108 ;  Coffin  10  Eq.  485  ;  Baker  v.  Sebright,  13  C. 
v.  C,  6  Madd.  17.                                          D.  P-  188. 

(/)  Brydges   v.    Stevens,    6   Madd. 
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extent  ornamental  timber  may  be  cut,  must,  it  seems,  depend  upon 
the  circumstances  of  each  particular  case,  and  the  proper  inquiry  to 
be  directed  must  vary  accordingly.  For  instance,  in  some  cases  a 
wood  may  have  been  dedicated  by  the  absolute  owner  for  the  purpose 
of  ornament  and  shelter  only ;  in  others  it  may  have  been  so 
dedicated,  subject  to  its  being  used  in  the  first  place  for  the  purpose 
of  repairs,  or  even  sale  ;  and  the  form  of  inquiry  would  necessarily 
differ  in  each  of  these  cases  («).  As  to  orders  to  restrain  equitable 
waste  by  the  destruction  of  timber  planted  for  shelter  or  ornament, 
or  of  too  young  growth,  see  the  Forms  given,  Seton  (1891),  pp.  471, 
472,  Forms  1  &  2. 

Trustees. — Where  there  has  been  a  trust  or  restriction  created  for 
the  preservation  of  ornamental  timber,  the  Court  will  endeavour  to 
enforce  it,  as  it  is  not  like  a  trust  for  purposes  of  benevolence,  as  to 
which  the  objects  are  unlimited  and  no  standard  can  be  found  (6). 

Where,  moreover,  trustees  have  power  to  fell  timber  large  enough 
to  comprehend  ornamental  timber,  the  Court,  it  seems,  would  not 
allow  them  unnecessarily  to  execute  their  power,  to  fell  ornamental 
timber,  but  would  direct  them  to  leave  that  and  to  fell  the  timber 
which  was  not  ornamental  (c). 

6.  To  whom  the  Proceeds  of  Waste  belong. 

By  the  common  law  uncontrolled  by  equity,  where  things  are 
severed  from  the  inheritance  by  waste,  or  by  the  act  of  God,  as  by 
tempest  or  by  a  trespasser  (d),  while  a  tenant  for  life,  impeachable, 
is  in  possession,  whether  they  are  materials  of  a  house,  timber,  or 
the  produce  of  mines,  they  will  become  at  once  the  property  of  the 
owner  of  the  first  estate  of  inheritance  in  esse,  whether  in  fee,  or 
tail  (e).  And  in  such  case  an  intermediate  tenant  for  life,  unim- 
peachable,  cannot  recover  the  proceeds  in  trover,  because  it  seems  he 
had  no  right  to  the  timber  cut  before  his  estate  came  into  posses- 

(<*)  See  Ford  v.  Tynte,  2  De  G.  J.  &  B.  521. 

S.    127,    134;    Seton   (1891),    p.    472,  (d)  Bewick  v.  Whitfield,  3  P.  W.  267. 

Form  3  ;  see  also  Halliwell  v.  Phillips,  (e)  TJvedall  v.  U.,  2  Poll.  Abr.  119 

4  Jur.  (N.  S.)607;  Wombwell  v.Bela-  Whitfield    v.   Bewit,    2    P.   W.   240 

syse,  6  V.  110,  n.  Bewick   v.   Whitfield,    3   P.  W.  267 

*  (b)  Marker  v.  M.,  9  Ha.  1,  18,  29.  Lewis    Bowie's    Case,    11     Co.    69b., 

(c)  Downshire  v.  Sandys,  6  V.  109  ;  Smith's  Leading   Cases  (1896)  ;    Sea- 
see  Kekewich  v.  Marker,  3  Mac.  &  G.  gram  v.  Knight,  2  Cb.  628  ;  Houywood 
311  ;    Aspinwall  v.   Leigh,  1  Eq.  Ca.  v.  H.,  18  Eq.  306. 
Abr.  400;    Bennett  v.  Wyndham,  23 
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sion  (a).  But  if  the  cutting  has  been  in  due  course  of  management, 
the  tenant  impeachable  will  be  entitled  to  the  income  of  the  money 
produced  by  the  sale,  and  the  first  tenant  for  life,  unimpeachable, 
will  be  entitled  to  the  corpus  (6). 

Timber,  therefore,  properly  so  called,  that  is  oak,  ash  and  elm,  over 
twenty  years  old,  and  other  trees  which  are  timber  by  custom  (c), 
when  cut  down  by  a  tenant  for  life,  impeachable,  or  a  stranger, 
belongs,  at  law,  to  the  first  owner  of  the  inheritance,  except  in  the 
cases  next  mentioned,  where  there  is  collusion,  or  where  timber  is 
decaying,  or  ornamental  timber  is  cut  down  (d),  in  which  cases  the 
Court  disposes  of  the  proceeds  on  equitable  principles,  and  makes 
them  follow  the  interests  in  the  estate  (e). 

Collusion. — Where  timber  has  been  cut  down  by  a  tenant  for 
years,  or  life,  impeachable  for  waste,  in  collusion  with  the  first 
owner  of  the  inheritance,  equity,  as  in  the  principal  case,  has 
interfered  and  has  prevented  such  owner  of  the  inheritance  from 
getting  any  benefit  by  ordering  the  fund  arising  from  the  sale  of  the 
timber  to  be  invested  so  as  to  follow  the  uses  of  the  settlement  of  the 
land  from  which  the  timber  was  severed,  or  if,  as  in  the  principal 
case,  a  prior  owner  of  the  inheritance  subsequently  came  into 
existence,  will  order  the  fund  to  be  paid  to  him. 

Where,  moreover,  the  tenant  for  life  of  land  has  in  himself  the  next 
existent  estate  of  inheritance,  subject  to  intermediate  contingent 
remainders,  he  will  not  be  allowed  to  take  advantage  of  his  own 
wrong  in  cutting  down  timber,  but  the  Court  will  preserve  it  for  the 
benefit  of  the  contingent  remainder-men  (/). 

But  it  seems  the  Court  will  not  interfere  unless  it  is  satisfied  that 
the  defendant  in  his  character  of  owner  of  the  next  existent  inheri- 
tance, is  colluding  with  himself  in  his  character  of  tenant  for  life,  in 
such  a  manner,  as  if  there  had  been  two  distinct  persons,  the  Court 
would  have  interfered  upon  the  ground  of  fraud  and  collusion.  See 
Birch- Wolfe  v.  Wolfe  (g),  where  it  appeared  that  the  tenant  for  life, 


(a)  Per  Kay,  J.,  Re  Barrington,  33  (d)  See  Hollywood  v.  H.,  18  Eq.  306. 
C.  D.  p.  527,  citing  Pigot  v.  Bullock,  (e)  Honywood  v.  H.,  supra. 

1  V.  479,  484.  (/)  Williams   v.  Bolton,    3   P.  W. 

(b)  Lowndes  v.  Newton,  6  C.  D.  139  ;  268,  cited  in  note  by  Mr.  Cox  ;  Aston 
Gent  v.  Harrison,  Johns,  517;  Re  Bar-  v.  A.,  1  V.  396;  Powlett  v.  Bolton,  3 
rington,  33  C.  D.  p.  527  (Mines).  V.  374  ;  Orcnond  v.  Eynnersley,  7  L. 

(c)  See  Honywood  v.  H.,  18  Eq.  p.  J.  Ch.  150,  154,  155;  Bagot  v.  B.,  32 
309;  Dashwood  v.  Maniac,  (1891)  3  B.  509  ;  Seagram  v.  Knight,  2  Ch.  628. 
Ch.  303.  (y)  9  Eq.  683,  691. 
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who  was  also  owner  of  the  first  vested  estate  of  inheritance,  had  laid 
out  sums  in  permanent  improvements  on  the  estate  at  least  equal  to 
the  value  of  the  amount  realised  by  the  acts  of  waste,  which  were 
themselves  of  a  trivial  character.  The  bill  was  dismissed  by  James, 
V.-C,  who  observed,  "  It  would,  in  my  judgment,  be  monstrous  to  say 
that  a  tenant  in  remainder,  allowing  a  tenant  for  life  to  cut  down 
timber  in  consideration  and  upon  condition  of  the  tenant  for  life 
doino-  these  things  for  the  benefit  of  the  estate,  was  guilty  of  any 
fraudulent  collusion  which  would  induce  this  Court  to  extend  this 
somewhat  extraordinary  jurisdiction  to  him  ;  and  if  there  would  have 
been  no  ground  for  the  interference  of  this  Court  in  the  case  which  I 
have  supposed  of  tenant  for  life  and  in  remainder,  I  cannot  put  the 
case  hioher  when  it  is  the  same  individual  who  is  doing  the  same 
thin"1  in  his  double  character  with  regard  to  the  estate." 

And  where  the  executor  of  a  deceased  tenant  for  life,  who  was  also 
ultimate  remainder-man  in  fee,  admitted  having  received  the 
proceeds  of  certain  timber  cut  by  his  testator,  he  was  allowed,  in  the 
account  to  be  taken  against  him,  to  take  credit  for  the  sums  laid  out 
by  his  testator  in  permanent  improvements  (a). 

Timber  ordered  by  the  Court  to  be  Felled. — Where  a  tenant  for 
life  impeachable  for  waste,  is  in  possession,  the  Court  will  order  trees 
in  a  state  of  decay,  or  the  standing  of  which  is  injurious  to  others, 
but  not  such  as  are  merely  ripe,  unless  they  were  injuring  the  growth 
of  other  timber  to  be  felled  (b).  This  is  done  upon,  the  ground,  that 
the  interest  of  the  succession  requires  it,  and  the  Court  will  direct  the 
interest  of  the  proceeds  to  be  paid  to  the  successive  owners  of  the 
estate  until  you  get  to  the  owner  of  the  first  absolute  estate  of 
inheritance  who  can  take  the  money,  or  to  the  first  owner  for  life, 
unimpeachable  for  waste,  on  the  determination  of  the  preceding 
estates  for  life  (c).  A  dowress  is  entitled  to  one-third  of  the 
income  {d).  As  the  timber- money  will  be  considered  as  realty, on  the 
death  of  a  tenant  in  fee  first  owner  of  the  inheritance,  if  he  has  done 
nothing  to  convert  it  into  personalty,  his  heir  will  be  entitled  to  it 

(a)  Birch-Wolfe  v.  Birch,  9  Eq.  683.  ing  to  some  extent  Pigot  v.  Bullock, 

(fc)  Seagram  v.  Knight,  2  Ch.  628,  3  1  V.  479  ;  cf.  Bagot  v.  B.,  32  B.  523  ; 

Eq.  398  ;  Hussey  v.  H.,  5  Madd.  44  ;  see  Tooker  v.  Annesley,  5  Si.  235,  and 

Bewick  v.  Whitfield,  3  P.  W.  267.  cases  there  cited  ;  Tollemache  v.  T.,  1 

(c)  Lowndes    v.    Norton,    6    0.    D.  Ha.  456;  Ferrand  v.  Wilson,  4   Ha. 

139-    following    Gent     v.    Harrison,  381;  Honywood  v.  H.,  18  Eq.  311. 

Joh.  517,  and  commenting  on  Waldo  (d)  Bishop  v.  B.,  10  L.  J.  Ch.  302; 

v.   W.     12    Si.    107  ;  and   Phillips   v.  Dickin  v.  Hamer,  1  Drew.  &  Sm.  284. 

Barlow,   14  Si.  263 ;  and  distinguish- 
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in  preference  to  his  personal  representatives  (a).  The  rule  is  the 
same  where  a  trustee  has  felled  timber  and  the  Court  has  adopted 
his  act  (h).  So  also  where  timber  has  been  felled  by  an  equitable 
tenant  for  life  impeachable  for  waste,  and  the  proceeds  have  been 
paid  into  Court  (c). 

By  the  Settled  Land  Act,  1882  id)  : 

Sect.  35,  s.s.  1.  "  Where  a  tenant  for  life  is  impeachable  for  waste 
in  respect  of  timber,  and  there  is  on  the  settled  land  timber  ripe 
and  fit  for  cutting,  the  tenant  for  life,  on  obtaining  the  consent  of 
the  trustees  of  the  settlement  or  an  order  of  the  Court,  may  cut  and 
sell  that  timber  or  any  part  thereof." 

Sect.  35.  s.s.  2.  "  Three-fourths  part  of  the  net  proceeds  of  the 
sale  shall  be  set  aside  as  and  be  capital  money  arising  under  this  Act, 
and  the  other  fourth  part  thereof  shall  go  as  rents  and  profits  "(e). 

Before  this  Act  it  was  necessary  for  a  tenant  for  life  impeachable 
for  waste  to  commence  an  action  in  order  to  have  ripe  timber  felled 
under  the  direction  of  the  Court.  The  course,  as  will  have  been 
observed,  was  to  invest  the  whole  proceeds,  and  give  him  no  part  of 
the  capital,  but  only  the  income  (/). 

The  Court  will  never  adopt  the  act  of  a  tenant  for  life  impeachable 
for  waste,  who  has  taken  upon  himself  to  cut  and  sell  timber  without 
authority,  for  he  does  this  at  his  peril,  and  he  can  never  be  permitted 
to  derive  any  advantage  from  his  own  wrongful  act  (g).  But  where 
an  equitable  tenant  for  life  impeachable  for  waste  had  cut  down 
timber,  but  in  the  opinion  of  the  Court  "  not  otherwise  than  in  due 
course  of  management"  the  proceeds  of  the  timber  were  ordered  to 
be  paid  into  Court,  and  the  interest  to  be  paid  to  the  tenant  for  life, 
during  her  life  (h). 

"Fruit  and  profit  of  soil"— It  must  be  remembered  in 
this  connection  that  it  is  not  waste  to  consume  a  portion  of 
the  inheritance,  when  such  portion  is  evidently  intended  to  be 
enjoyed  by  each  limited  owner  as  profit  or  income  (i).  There- 
to) Field  v.  Brown,  27  B.  90 ;  Sea-  (e)  See  Re  Newcastle,  31  W.  E. 
gram  r.  Knight,  supra;  Phillips  v.  782;  Re  Llewellyn,  37  C.  D.  317. 
Daycock,  W.  N.  (1867)  4  ;  Bewes,  204.  (/)  See  Settled  Land  Acts  by  Wol- 

(b)  Waldo  v.  W.,  12  Si.  107,  112;  stenholnie,  and  note, "Statutory  Juris- 
Gent  v.  Harrison,    Johns.   517,   523;       diction,"  supra. 

Cowley  v.  WeUesley,  1   Eq.  656  ;  Sea-  (g)  Seagram  v.  Knight,  2  Ch.  632  ; 

gram  v.  Knight,  2  Ch.  630.  Williams  v.  Bolton,  3  P.  W.  268  n. 

(c)  Lowndes    v.    Norton,  6   C.    D.  (h)  Lowndes  v.  Norton,  6  C.  D.  139. 
39<  ({)  See  Dashwood  v.  Magniac,  (1891) 

(d)  45  &  46  Yict.  c.  38.  3  Ch.  306,  passim. 
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fore,  where  an  equitable  tenant  for  life  impeachable,  cut  timber, 
and  each  year  took  the  proceeds  of  sale,  it  was  held  that  such 
proceeds  belonged  to  her,  as  it  was  clearly  the  intention  of  the  grantor 
that  such  timber  should  be  enjoyed  as  fruit  and  profit  of  the  soil  (a). 
So  the  produce  of  the  sale  of  underwood-timber  cut  periodically,  and 
gravel  where  the  pits  had  been  worked  before  ought  to  be  paid  by 
the  trustees  to  the  tenant  for  life,  though  impeachable  for  waste,  as 
part  of  the  income  of  the  estate  (b).  As  to  turf,  see  Harris  v. 
Evans  (c).  As  to  open  mines,  see  Re  Barrington(d),  Elias  v. 
Snowdon,  &c.  (e)  ;  and  see  generally  the  judgment  of  Bowen,  L.J., 
in  Dashwood  v.  Magniac,  supra. 

Ornamental  Timber. — If  a  tenant  for  life,  unimpeachable  for 
ivaste  (/),  or  his  assignees  in  bankruptcy  (g),  should  fell  ornamental 
timber,  the  proceeds  will  belong  to  the  person  having  the  first  vested 
estate  of  inheritance  ;  and  parties  having  intervening  estates  for  life 
have  no  right  to  an  account  of  the  timber  so  cut,  or  to  have  such 
proceeds  invested  upon  the  same  trusts  with  the  lands. 

In  Honywood  v.  H.  (ft)  Jessel,  M.R.,  said  that  where  ornamental 
trees,  or  trees  which  could  not  otherwise  be  cut  down  by  a  tenant  for 
life  unimpeachable  for  waste,  are  cut  down,  the  proceeds  ought  to  be 
invested  so  as  to  follow  the  uses  of  the  settlement,  that  is  to  say,  to 
go  along  with  the  estate  according  to  the  settlement  (i). 

An  equitable  tenant  for  life,  unimpeachable  for  waste,  is  entitled 
to  the  proceeds  of  ornamental  timber  cut  by  him,  where  the  timber 
so  cut  is  such  as  the  Court  would  itself  direct  to  be  cut  for  the  pre- 
servation and  improvement  of  the  remaining  ornamental  timber  (k). 
But  it  does  not  follow  that  the  Court  will  not,  at  the  instance  of  the 
remainderman,  grant  an  injunction  restraining  the  tenant  for  life 
from  cutting  any  ornamental  timber  which  it  has  become  necessary 
and  proper  to  cut,  and  direct  that  the  cutting  be  done  under  its 
supervision  (I). 

Windfalls. — A  tenant  for  life  is  entitled  to  have  the  benefit  arising 

(a)  Ibid.  Lushington  v.  Boldero,  15  B.  1. 

(b)  Cowley  v.  Wellesley,  1  Eq.  656.  (g)  Lushington  v.  Boldero,  15  B.  1  ; 

(c)  20  W.  E.  999.  Leeds  v.  Amherst,  2  Ph.  217. 

(d)  33  C.  D.  523.  (/*)  18  Eq.  306. 

(e)  4  App.  Cas.  454.  (i)  But  see  Ormond  v.  Kynnersley, 
(/)  Bolt  v.  Somerville,  2  Eq.   Ca.  7  L.  J.  15. 

Abr.  759  ;  Ormond  v.  Kynnersley,  or  (k)  Baker  v.  Sebright,  13  C.  D.  179. 

Butler  v.  Kynnersley,   7  L.  J.  150.  8  (I)  Ibid. 

L.  J.  67 ;  Wellesley  v.  W.,  6  Si.  497  ; 
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from  the  sale  of  all  such  trees  thrown  down  by  the  wind  as  he  would 
be  entitled  to  cut  himself  (a).  But  timber  goes,  as  has  been  stated, 
to  the  first  owner  of  the  inheritance  in  esse  (6). 

With  regard  to  a  windfall  of  larch  trees  (which  are  not  timber)  the 
Court  appears  to  dispose  of  the  proceeds  arising  from  the  sale  thereof 
in  such  a  manner  as  will  be  just  and  equitable  to  all  parties  inte- 
rested in  a  settled  estate  (c). 

7.  Remedies  in  respect  of  Waste. 

The  remedies  for  waste  at  law  were  by  the  writ  of  waste  (d),  by  an 
action  on  the  case  for  damages,  by  trover,  or  by  an  action  for  money 
had  and  received  for  the  produce  of  the  sale  (e).  In  Petre  v. 
Ferrers  (/),  a  reversioner  recovered  in  detinue  or  trover  an  altar 
stone  and  relics  removed  from  a  part  of  the  property  demised  to  a 
tenant  by  the  trustees  of  a  settlement. 

In  cases  of  waste,  however,  resort  was  generally  had  to  Courts  of 
Equity,  not  only  because  previous  to  17  &  18  Vict.  c.  125,  s.  79,  they 
had  exclusive  jurisdiction  by  injunction  to  interfere  to  prevent  the 
threatened  commission  of  waste,  or  to  forbid  its  continuance,  and 
had  alone  full  power  to  take  accounts,  but  also  because  the  law  was 
defective  and  afforded  no  remedy  in  some  cases  of  what  was  termed 
legal  waste,  and  in  other  cases  it  took  no  cognizance  whatever  of 
what  was  called  Equitable  waste. 

By  R  S.  C,  1883,  Order  XVI.  r.  37,  it  is  provided  that  "  In  all 
cases  of  actions  for  the  prevention  of  waste  or  otherwise  for  the  pro- 
tection of  property,  one  person  may  sue  on  behalf  of  himself  and  all 
persons  having  the  same  interest." 

We  have  seen  that  under  the  Judicature  Act,  1873,  s.  25,  s.s.  8 
(supra,  p.  1018),  all  the  Courts  can  now  grant  an  injunction  to  prevent 
threatened  or  apprehended  waste,  if  they  think  it  "just  and  con- 
venient "  so  to  do  (g).     In  Broivne  v.  Duffy  (h)  an  interim  order 

(a)  Bateman  v.  Hotchkin,  31  B.  granting  injunctions  against  waste 
486;  Bagot  v.  B.,  32  B.  509,  518.  the  judgment  of  Kindersleij,  V.-C,  in 

(b)  Honywood  v.  H.,  18  Eq.  306.  Lowndes  v.  Brettle,  33  L.  J.  Ch.  451, 

(c)  See  Be  Harrison,  28  C.  D.  220;  and  Doherty  v.  Allman,  3  App.  Cas. 
Be  Ainslie,  30  C.  D.  485 ;  Be  Llewel-  709;  Kehoe  v.  Lansdowne,  (1893) 
lin,  37  C.  D.  317,  Bewes,  206.  A.    C.    451,    and    the    cases   on   this 

(d)  Abolished  by  3  &  4WH1.  4,  c.  27,  section  in  the  Annual  Practice,  1897, 
s.  36.  Order  50,  r.  6,  and  cf.  Seton  (1891), 

(e)  Seagram  v.  Knight,  2  Ch.  632.  471. 

(/)  65  L.  T.  568.  (h)  24  L.  R.  Ir.  13. 

(g)  See  the  general  principles  as  to 
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was  granted  ex  parte,  after  writ  issued,  where  serious  waste 
endangering  buildings  was  being  committed,  and  the  Courts  now 
have  full  power  to  grant  an  injunction  or  damages  (a),  or  the  resto- 
ration of  the  particular  thing  may  be  ordered  :  see  Petre  v.  Ferrers 
(.supra).  Any  person  with  sufficient  estate  in  reversion  or  remainder 
can  institute  proceedings ;  e.g.,  trustees  to  preserve  contingent  re- 
mainders, tenants  for  life  or  in  remainder,  a  remainderman  although 
there  is  an  intermediate  life  estate,  a  jointress,  a  contingent  execu- 
tory devisee,  a  ground  landlord  against  an  under  lessee  (b),  and  pro- 
bably a  receiver  even  without  waiting  for  an  order  giving  leave,  if 
the  case  is  urgent  (c). 

But  no  injunction  will  be  granted  when  the  damage  is  trivial  (cZ). 
And  where  the  estate  and  interest  of  the  waster  has  terminated 
before  action,  he  will  not  be  liable  either  to  an  injunction  or  to 
account  (e). 

The  Court  has  granted  an  injunction  to  restrain  equitable  waste 
irrespective  of  the  question  whether  or  not  any  damage  would  be 
occasioned  to  the  inheritance  by  such  cutting  (/),  for  the  remainder- 
man has  a  right  to  ask  the  Court  to  prevent  irremediable  damage  to 
him  (g). 

Account. — Generally  speaking,  before  the  Judicature  Act,  1873, 
no  account  was  granted  in  equity  except  the  Court  could  also  grant 
an  injunction,  unless  in  cases  in  which  there  was  no  legal  remedy. 
But  now  every  remedy  necessary  for  doing  complete  justice  in  an 
action  in  any  Division  of  the  High  Court  of  Justice  is  provided 
by  the  Judicature  Act,  1873,  and  each  Division  of  that  Court  may,  if 
it  thinks  fit,  direct  an  account  and  grant  damages,  with  or  without 
an  injunction  (h). 

Where  an  account  of  equitable  waste  committed  by  a  tenant  for 

(a)  See  Savers  v.  Collier,  28  C.  D.  (/)  Bubb  v.  Yelverton,  10  Eq.  465. 

p.  108 ;  Serrao  v.  Noel,  15  Q.  B.  D.  (g)  Baker  v.  Sebright,   13  C.  D.  p. 

549 ;  Jucl.  Act,  1873,  s.  24,  ss.  7.  188. 

(6)  Bewes,  p.  339.  (h)  See  Judicature  Act,  1873,  ss.  24, 

(c)  Nangle  v.  Fingle,  1  Hog.  142  ;  25,  and  notes  thereon  in  the  Annual 
Kerr  (1882),  p.  157.  Practice,    1897.     See    also    B.    S.   C. 

(d)  See  the  judgment  of  Cairns,  C,  Order  15,  and  Newry  v.  Kilrnorey,  24 
in  Doherty  v.  Allman,  3  App.  Cas.  L.  T.  (N.  S.)  15,  where  an  account 
pp.  720,  721  ;  Bewes,  pp.  340,  125 ;  was  ordered  before  the  preliminary 
Strother  v.  Barr,  5  Bing.  p.  153.  question  as   to  whether  certain  trees 

(e)  Birch-Wolfe  v.  Birch,  9  Eq.  were  ornamental  had  been  tried  : 
683  ;  Elias  v.  Griffith,  8  C.  D.  p.  534,  Bewes,  p.  354. 

affirmed  4  App.  Cas.  454. 
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life  was  directed  to  be  taken  against  his  executors,  which  it  was 
found  impossible  to  take  accurately,  and  the  Master  had  arbitrarily 
charged  the  executors,  his  report  was  supported  upon  the  general 
principle  that  where  a  wrong  had  been  committed  the  wrong-doer 
must  suffer  from  the  impossibility  of  accurately  ascertaining  the 
amount  of  the  damage  (a). 

Where  ornamental  timber  has  been  actually  felled  by  a  tenant  for 
life  unimpeachable,  and  the  reversioner  claims  damage  for  such 
waste,  the  amount  can  only  be  measured  by  the  damage  clone  to  the 
inheritance  (6). 

Action  against  Legal  Personal  Representatives  of  Waster.— An 
action  of  waste  does  not  lie  at  the  common  law  against  an  executor 
for  waste  committed  by  his  testator.  No  action  for  waste— permis- 
sive or  voluntary — as  such,  lies  against  the  executor  of  a  tenant  for 
life,  for  "actio  personalis  moritwr  cum  persona"  (c).  But  the 
produce,  proceeds,  or  value  of  waste,  equitable  or  legal,  can  be 
followed  into  the  hands  of  the  tenant  or  waster's  executor  (d),  and  an 
account  would  lie  in  equity  against  such  representative  (e).  But  if 
there  is  a  duty  not  to  waste  imposed  by  the  instrument  which  creates 
the  estate,  the  right  of  action  which  at  common  law  would  have  died 
with  the  person  is  continued  by  3  &  4  Will.  4,  c.  42,  s.  2,  against  the 
executor,  "  so  as  such  injury  shall  have  been  committed  within  six 
calendar  months  before  such  person's  death,  and  so  as  such  action 
shall  be  brought  within  six  calendar  months  after  such  executor  shall 
have  taken  upon  himself  the  administration  of  the  estate  and  effects 
of  such  person  "  (/).  Also,  where  there  has  been  an  injury  to  the 
plaintiff  caused  by  the  breach  of  an  express  or  implied  obligation, 
then  the  representative  of  such  person  will  be  liable  on  an  assumpsit, 
and  the  maxim  above  cited  will  not  apply  (g). 

(«)  Leeds  v.  Amherst,  20  B.  239  ;  Powell  v.  Eees,  7  A.  &  E.  426  ;  Phil 

as  to  inquiries  and  accounts  in  cases  lips  v.  Hornfray,  supra, 

of  mines,    see    Seton  (1891),    p.    474,  (e)  Winchester  v.  Knight,  1  P.  W. 

Form  6.  406;    Powell   v.   Aiken,   4  Kay  &  J. 

(b)  Bubb  v.  Yelverton,  10  Eq.  465.  352  ;  Lansdowne   v.  L.,  1  Madd.  116, 

(c)  Williams'    Executors  (1893),    p.  equitable    waste;    Garth    v.    Cotton, 
1605    and    note ;    Hambly    v.    Trott,  supra. 

Cowp.  371;  Turner  v.  Buck,  22  Yin.  (/)  Woodhouse      v.      Walker,      5 

Abrfp.  523,  pi.  9;  Phillips  v.  Horn-  Q.  B.  D.  404. 

fray,  24  C.  D.  439  ;  Be  Cartwright,  41  (g)  See   judgment   of    Cotton,  L.J., 

Ci  d.  532.  Batthyany  v.  Walford,  36  C.  D.  279. 

(d)  Williams'  Executors   (1893),  p.  And   see   the   notes   on   this    maxim, 
1605-1606;    Hambly  v.  Trott,  supra;  Annual  Practice  (1897),  p.  441. 
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Remedy  for  waste  barred. — Where  a  tenant  impeachable  fells 
timber,  the  act  being  tortious,  the  remainderman  having  the  inheri- 
tance might  either,  as  has  been  stated,  have  brought  an  action  of 
trover  for  the  trees,  which  became  his  property  from  the  moment 
they  were  felled,  or  an  action  for  money  had  and  received  for  the 
produce  of  the  sale,  or  he  might  have  instituted  a  suit  in  equity  for 
an  injunction  and  an  account.  The  Statute  of  Limitations  (a)  would, 
however,  if  the  owner  of  the  inheritance  were  not  under  disabilities, 
begin  to  run  from  the  time  when  the  timber  was  felled,  and  after  the 
expiration  of  six  years  his  remedy  would  be  barred  (b). 

If,  however,  the  owner  of  the  inheritance  were  an  infant,  time 
would  only  begin  to  run  from  the  day  he  attained  twenty-one  years 
of  age  (c),  and  if  the  tenant  for  life  who  had  committed  waste 
became  his  administrator,  the  running  of  the  statute  would  be  sus- 
pended during  the  administration  (d). 

A  claim  in  equity  by  a  subsequent  tenant  for  life  against  the  estate 
of  a  deceased  tenant  for  life  who  was  also  owner  of  the  first  vested 
estate  of  inheritance,  for  acts  of  waste  committed  by  him  when 
tenant  for  life,  only  arises  at  his  death,  because  there  was  nobody 
before  that  time  entitled  to  bring  an  action  in  respect  of  the  wrong ; 
but  the  claim  will  be  barred  by  the  Statute  of  Limitations  if  not 
made  within  six  years  from  that  date  (e). 

It  has  been  held  that  where  equitable  waste  had  been  committed 
by  a  tenant  for  life,  time  did  not  begin  to  run  against  the  tenant  in 
tail  in  remainder  until  he  came  into  possession  upon  the  death  of  the 
tenant  for  life,  when  the  statutory  rule  which  gives  to  him  twenty 
years  from  the  time  when  his  title  accrues  in  possession  for  bringing 
an  action  or  suit  for  the  property,  was  applicable  to  a  claim  for  com- 
pensation for  equitable  waste  as  well  as  to  a  claim  to  the  land 
itself  (/).     But  this  does  not  apply  to  legal  waste  (g). 

In  a  case  where  a  tenant  for  life  in  remainder  filed  a  bil  gainst 
the  representatives  of  a  prior  tenant  for  life  who  had  been  dead 
nearly  twenty  years,  seeking  an  account  for  timber  improperly  felled 

(a)  21  Jac.  1,  c.  16,  3  &  4  Will.  4,  683;  Dashwood  v.  Magniac,  (1891)  3 

c.  27,  37  &  38  Vict.  c.  57 ;  see  Dash-  Oh.  p.  386. 

wood  v.  Magniac,  (1891)  3  Ch.  p.  386.  (/)  See   Leeds  v.  Amherst,   2   Ph. 

(6)  Seagram  v.  Knight,  2  Ch.  628;  117. 

Higginbotham    v.     Hawkins,    7    Ch.  (r/)  See  Seagram  v.  Knight,  supra ; 

676  ;  Dashwood  v.  Magniac,  snpra.  Simpson  v.  S.,  3L.  R.  Ir.  65 ;  Morris  v. 

(c)  Seagram  v.  Knight,  supra.  M.,  3  De  G.  &  J.  323;  Dashwood  v. 

(d)  Dbid.  Magniac,  (1891)  3  Ch.  p.  387. 

(e)  Birch- Wolfe    v.    Birch,     9    Eq. 
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by  him,  Lord  Romilly  dismissed  the  bill  with  costs  on  account  of  the 
delay  (a).     It  is  clear,  however,  according  to  the  authorities  before 
noticed,  that  the  claim  of  the  plaintiff  ought  to  have  been  considered 
as  barred  in  six  years  from  the  death  of  the  prior  tenant  for  life. 

It  seems,  however,  that  where  a  tenant  for  life  impeachable  for 
waste  fells  timber  without  authority,  and  invests  the  produce  of  the 
timber,  and  treats  it  as  a  trust  fund,  in  which  case  a  trust  would 
arise,  then  he  would  have  constituted  himself  a  trustee  for  the 
persons  entitled  to  the  estate,  and  no  time  will  be  a  bar  to  the  right 
of  recovery  against  him  (b). 

After  long  delay  in  taking  proceedings  against  a  tenant  for  life  for 
the  waste,  the  Court  will  endeavour  to  deal  liberally  towards  him  (c). 

Laches  and  Acquiescence.— Where  .no  Statute  of  Limitation 
applies,  directly  or  by  analogy,  equity  refuses  to  act  if  the  demand  is 
stale  and  the  plaintiff  has  been  guilty  of  laches  :  Harcourt  v.  White 
(supra).  As  to  acquiescence  in  waste,  and  the  release  or  abandon- 
ment of  a  right  in  respect  thereof,  see  the  cases  below  (d). 

8.  Trustees  to  Preserve  Contingent  Remainders. 

The  importance  of  the  limitation  to  trustees  to  preserve  contingent 
remainders,  the  history  of  which  is  given  by  Lord  Hardwicke,  is  well 
illustrated  in  Garth  v.  Cotton ;  for,  as  the  plaintiff's  father  was  only 
tenant  for  years,  if  there  had  been  no  such  limitation,  all  the  contin- 
gent remainders  would  have  been  void,  for  want  of  an  estate  of 
freehold  to  support  them ;  and  Sir  John  Hind  Cotton  would  have 
had  the  immediate  freehold,  as  well  as  the  inheritance  in  him,  which 
would  have  given  him  a  clear  right  to  commit  waste. 

If  the  plaintiff's  father  had  been  tenant  for  life,  and  there  had  been 
no  such  limitation  to  the  trustees,  the  plaintiff  could,  even  then,  have 
been  en, '  led  to  no  remedy,  because  his  whole  use  in  the  land,  whilst 
it  remained  in  contingency,  would  have  been  in  the  power  of  the 
tenant  for  life  to  bar  by  fine,  feoff ment,  or  surrender  to  the  remainder- 
man vested ;  and  there  could  have  been  no  pretence  for  the  Court  to 

(a)  Harcourt  v.  White,  28  B.  303.  123,    124,    125  ;    Gresley  v.  Mousley, 

(b)  Seagram  v.  Knight,  3  Eq.  398,  10  W.  B.  222  ;  Garth  v.  Cotton  (supra) ; 
2  Ch.  628.  See  Judicature  Act,  1873,  Browne  v.  McClintock,  6  H.  L.  Cas. 
s.  25,  s.s.  2,  and  notes  Annual  Prac-  456;  Parrott  v.  Palmer,  3  My.  &  E. 
tice  (1897),  p.  32.  643,  Bewes,   359  ;  Dashwood  v.  Mag- 

(c)  Bago't  v.  B.,  32  B.  509.  niac,  (1891)  3  Ch.  p.  314. 
(<i)  Leeds  v.  Amherst,   2   Ph.    117, 
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interpose  to  preserve  or  restore  to  him  part  of  that  inheritance,  the 
whole  of  which  was  in  the  power  of  the  tenant  for  life. 

The  foundation  of  the  plaintiff's  equity  depended  entirely  upon  the 
estate  limited  to  the  trustees  to  preserve  contingent  remainders ;  it 
was  their  duty  to  preserve  the  inheritance,  consisting  of  the  land, 
timber,  and  mines,  entire.  The  trustees  might  have  brought  a  bill 
to  stay  waste  against  the  act  of  the  plaintiff's  father  and  the 
remainderman  ;  and  Lord  Hardwicke  expressly  decided,  that  their 
neglect  or  ignorance  of  their  duty  should  not  prejudice  the  tenant  in 
tail  not  in  esse  at  the  time  when  the  waste  was  committed. 

It  was,  indeed,  admitted  by  Lord  Hardwicke,  that  where  there  is 
tenant  for  life,  or  for  years,  subject  to  waste,  if  timber  is  blown  down 
by  accident,  or  cut  down  by  the  tort  of  a  stranger,  or  of  the  tenant 
for  life  alone,  the  owner  of  the  first  remainder  of  inheritance  vested 
should  have  the  benefit  of  it ;  because,  he  observes,  "  The  common 
law  doth  not,  nor  can,  consider  the  contingent  uses  as  having 
existence  till  they  happen  :  therefore,  according  to  Lewis  Bouiess 
Case  (a)  and  Udal  v.  U.  (6),  an  estate  in  contingency  is  as  no  estate 
till  the  contingency  happens.  And  when  the  trees  are  severed,  the 
property  must  vest  immediately  in  somebody,  and  that  can  only  be 
in  the  first  remainderman  of  inheritance  vested  ;  and  on  the  founda- 
tion of  that  property  he  may  maintain  trover  for  them.  This  is  his 
right  at  law ;  and  there  is  in  the  cases  put  of  trees  fallen  by  accident, 
or  merely  by  the  wrongful  act  of  a  stranger,  or  of  the  tenant  for  life, 
no  ground  of  equity  to  take  it  from  him  "  (c). 

In  Garth  v.  Cotton,  the  timber  was  not  blown  down  by  accident, 
or  cut  by  the  tort  of  stranger,  or  of  a  tenant  for  life  alone,  but  was 
felled  by  the  tenant  for  years  and  remote  remainderman,  in  collusion 
together,  who,  although  at  law  entitled  to  the  proceeds  arising  from 
the  sale,  were  in  equity,  which  has  always  interfered  in  matters  of 
waste  more  extensively  than  courts  of  law,  held  accountable  to  the 
tenant  in  tail  not  then  in  esse,  because  they  had  collusively  com- 
mitted an  act  which  greatly  damnified  him,  and  for  which  he  had  no 
remedy  at  law.  The  same  result  would  have  followed  had  Garth 
been  tenant  for  life  instead  of  tenant  for  years  (d). 

By  the  Real  Property  Amendment  Act  (e),  s.  8,  it  is  enacted  that 

(a)  11  Co.  79.  (d)  See  also  Perrot  v.  P.,  3  Atk.  94  ; 

(5)  Aleyn,  81.  Davies  v.  Leo,  6  V.  784  ;  Birch- Wolfe 

(c)  See  Whitfield  v.  Bewitt,  2  P.  W.  v.  Birch,  9  Eq.  683. 

240,    and    Newcastle   v.   Yane,    there  (e)  8  &  9  Yict.  c.  106. 

cited. 
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"  A  contingent  remainder,  existing  at  any  time  after  the  31st  day  of 
December,  1844,  shall  be,  and  if  created  before  the  passing  of  the 
Act  shall  be  deemed  to  have  been,  capable  of  taking  effect,  notwith- 
standing the  determination,  by  forfeiture,  surrender,  or  merger,  of 
any  preceding  estate  of  freehold,  in  the  same  manner,  in  all  respects, 
as  if  such  determination  had  not  happened  "  (a). 

Suppose,  in  a  case  coming  within  the  Act,  the  limitation  to  trus- 
tees to  support  contingent  remainders  is  omitted,  could  either  a 
tenant  for  years,  or  a  tenant  for  life,  with  the  person  in  whom  the 
first  remainder  of  the  inheritance  is  vested,  cut  the  timber  without 
being  liable  to  be  called  to  an  account  by  the  contingent  remainder- 
men when  they  come  in  esse  ?  In  Garth  v.  Cotton,  Lord  Hardwicke, 
as  before  observed,  expressly  admits,  that  if  there  had  been  no 
trustees  to  support  contingent  remainders,  in  neither  of  these  cases 
could  relief  be  had  in  equity.  It  is,  however,  presumed  that  in  the 
latter  of  these  cases,  that  is  to  say  where  there  is  a  tenant  for  life, 
relief  might  now  be  had  by  the  contingent  remainder-man,  because 
his  inheritance,  of  which  the  timber  is  part,  is  no  longer  in  the 
power  of  the  owner  of  the  previous  estate  of  freehold.  But  in  the 
former  of  these  cases,  that  is  to  say  where  there  is  a  tenant  for 
years,  no  relief  could  be  had,  because,  irrespective  of  the  Act,  the 
contingent  remainders  would  be  void  for  want  of  an  estate  of  free- 
hold to  support  them. 

"Where,  therefore,  the  legal  fee  was  not  vested  in  trustees,  a  limi- 
tation to  trustees  to  support  contingent  remainders  might  until  the 
passing  of  40  &  41  Yict.  c.  33,  be  necessary,  when  there  was  only  a 
previous  estate  for  years  ;  and  it  is  conceived  that  even  where  there 
was  a  previous  estate  of  freehold,  it,  might  still  be  useful,  as  the 
trustees  to  support  contingent  remainders  could,  by  an  application 
for  an  injunction  before  the  contingent  remainder-man  came  into 
esse,  protect  his  estate  from  waste.  But  this  consideration  has  not 
availed  to  induce  practitioners  generally  to  insert  these  limitations  (b). 
By  40  &  41  Vict.  c.  33,  it  is  enacted  that  : 

Sect.  1.  "Every  contingent  remainder  created  by  any  instrument 
executed  after  the  passing  of  this  Act  (2  August,  1877),  or  by  any 
will  or  codicil,  revived  or  republished  by  any  will  or  codicil  executed 

(o)  See   Price  v.  Hall,  5  Eq.  399;  Settlements,  p.   1164;  Williams'  Eeal 

Perceval  v.  P.,  9  Eq.  386  ;  Bracken-  Property,    17th  ed.,    341  ;    Theobald, 

bury  v.  Gibbons,  2  C.  D.  417;  Gun-  Wills  (1895),  261. 
liffe  v.  Branker,  3  C.  D.  393  ;  Vaizey,  (b)  Vaisey  Settlements,  p.  1166. 
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after  that  date,  in  tenements  or  hereditaments  of  any  tenure,  which 
would  have  been  valid  as  a  springing  or  shifting  use,  or  executory 
devise,  or  other  limitation,  had  it  not  had  a  sufficient  estate  to  sup- 
port it  as  a  contingent  remainder,  shall,  in  the  event  of  the  particular 
estate  determining  before  the  contingent  remainder  vests,  be  capable 
of  taking  effect  in  all  respects  as  if  the  contingent  remainder  had 
originally  been  created  as  a  springing  or  shifting  use,  or  executory 
devise,  or  other  executory  limitation." 

If  the  legal  estate  is  devised  to  trustees,  or  is  outstanding,  for 
instance  in  a  mortgagee,  the  remainder  is  not  a  remainder  in  the 
strict  sense  of  the  word,  and  the  rules  as  to  contingent  remainders  do 
not  apply  (a). 

(a)  Theobald,  Wills  (1895),  p.  261,  Mickelthwait,  15  C.  D.  59;  and  see 
Berry  v.  B.,   7   0.   D.  657;  Astley  r.       i?e  Freme,  (1891)  3  Ch.  169. 
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ABSTEACT, 

Duties  of  vendor  and  purchaser  as  to,  486 
Time  when  of  essence  in  delivering,  497 

ACCIDENT— FRAUD— SURPRISE, 

Forfeiture  for  breach  of  covenant,  280,  282 

ACQUIESCENCE, 

Bar  to  setting  aside  improper  sale  to  trustee,  759 

Bars  creditors  and  legatees  when  sale  by  executor  improper,  924 

Eemedies  against  trustees  barred  by,  680,  685 

ADEMPTION 

Of  legacy,  380.     See  Satisfaction. 

ADEMPTION  OF  LEGACY  BY  PORTION, 

Advancement  made  at  other  time  than  marriage,  380 

Must  be  taken  at  value  when  made,  ib. 
Gifts  of  different  nature,  382 
Legacy  adeemed  not  revived  by  codicil  republishing  wiU,  ib. 

^  To  child  on  contingency  adeemed  by  subsequent  advancement  to 
child  alone,  383 
Person  in  loco  parentis,  381 
Presumption  repelled  when,  ib. 

Previous  bequest  of  residue  satisfied  by  portion  by  settlement,  383 
Residue  as  between  children,  ib. 
Small  sums  advanced  at  divers  times,  381 

ADMINISTRATION  ACTION, 

Executor's  power  to  deal  with  assets,  245 
Purchaser  with  notice  of,  911 

ADMINISTRATOR, 

Purchase  of  assets  by,  745 

ADVANCEMENT, 

Rebutting  presumption  of  resulting  trust,  819,  82o 

ADVOWSON, 

Mortgagor  of,  entitled  to  present  on  vacancy,  32 

AGENCY, 

Specific  performance  of  contracts  of,  441 
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AGENT, 

Commission  on  sale,  739 

To,  by  trustees,  614 
Constructive  notice  through,  230 

Trustee,  when,  04  7 
Custody  of  trust  property  given  to,  by  trustee,  636 
Employment  of,  by  trustee,  609 
Eor  sale,  buying  from  original  purchaser,  739,  740 

Taking  interest  in  purchase,  739 
Lease,  renewal  of,  by,  700 

Taken  by.  from  principal,  74(> 
Misrepresentation  by,  as  affecting  right  to  specific  performance,  527 
Profits  made  by.  in  selling  to  principal.  742 
Purchase  by.  from  principal,  738 
Purchasing  for  himself,  trustee  for  principal,  740 
Receiving  money  from  principal  and  misappropriating  it,  742 
Eolation  between,  and  principal,  that  of  debtor  and  creditor,  ib. 
Eemedy  of  principal  against,  on  sale  by  agent  to  principal  of  his  own 

property,  758,  759 
Specific  performance  where  contract  made  by,  530 
To  purchase,  selling  to  principal,  740 

AGREEMENT, 

Ambiguity  of,  defence  to  specific  performance,  521 
Parol,  variation  of  written,  522.  523.  525 
Rectification  of.  and  specific  performance  ordered,  519 

AMBIGUITY, 

Defence  to  specific  performance,  521 

ANNUITY, 

Deed  not  registered  under  18  &  19  Vict.  c.  15  has  priority  in  equity 

over  purchaser  from  grantor  with  notice  of.  188 
Registration  of,  when  necessary,  85 
Sales  of,  with  option  of  re-purchase,  21 
Specific  performance  of  contracts  relating  to,  425,  426 

ARBITRATION. 

Specific  performance  of  agreements  relating  to,  443,  444 
Vendor  not  entitled  to  lien   for  costs  of  arbitration  under  Lands 
Clauses  Act,  939 

ARBITRATOR, 

Purchase  by,  of  unascertained  claims  of  parties  to  reference,  751 

ASSETS, 

Following,  925 

ASSIGNMENT  OF  MORTGAGES,  34 

ATTORNMENT  CLAUSE, 

Mortgagee  demising  to  mortgagor,  73 

AUCTION. 

Sale  by,  doubtful  title  to  some  lots,  504 
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BANK, 

Deposit  in,  by  trustee,  662 

BANKER, 

Executor's,  not  bound  to  see  to  application  of  money,  925 
Lien  on  securities  deposited  with  them,  92 

BANKBUPTCY, 

Assignee  in,  takes  subject  to  all  equities,  936 

Fixtures  under  mortgages,  74 

Remedy  of  equitable  mortgagee,  101 

Bight  of  surety  in,  564 

Secured  creditor,  proof  by,  102 

Trustee  in,  purchasing  property  of  bankrupt,  745,  747 

BANKRUPTCY  ACT, 

Mortgagee  secured  creditor  within  meaning  of,  101 

BILL  OF  EXCHANGE, 

Successive  endorsers  of,  contribution  between,  543 
Sureties  for,  when  discharged,  584,  588 

BILL  OF  SALE, 

Attornment  clause  in,  73 
Fixtures  in  mortgages,  72 

BILLS  OF  SALE  ACTS, 
Hiring  agreements,  27 
Sections  4  &  5. ..70,  71 

BISHOP, 

Fiduciary  position  of,  with  respect  to  interests  of  clergy,  752 

BOND, 

Alteration  made  in  discharges  surety,  584 
Relief  from  penalties  in  cases  of,  259,  260 

BONUS, 

In  cases  of  mortgages,  19 

BREACH  OF  TRUST.     See  Trustee. 

BUILDING  SOCIETIES, 

Mortgages  by,  81 

To,  170.     See  Purchaser  for  Value  without  Notice. 
Selling  under  power  of  sale  as  mortgagee,  cannot  bid  through  its 
secretary,  737 

BUSINESS, 

Executor  continuing  testator's,  658 
Mortgage  of,  receiver  when  appointed,  62 


CALL, 

Forfeiture  of  shares  for  non-payment  of,  276 
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CESTUI  QUE  TRUST, 

Confirmation  of  invalid  sale  by,  762 
Purchase  by  trustee  from,  729 

Eemedy  of,  on  improper  purchase  by  trustee  or  person  in  fiduciary 
position,  757 

CHANCERY, 

Auxiliary  jurisdiction  of  Court  of,  153 

Concurrent  jurisdiction  of  Court  of,  158 

Purchaser  for  value  without  notice  in  old  Court  of,  157 

CHARITY, 

Power,  defective  execution  of,  aided,  293 

Tacking  as  against,  114 

Trustees  of,  becoming  mortgagee  of  charity  property,  738 

CHATTELS, 

Delivery  of,  in  action  for  specific  performance,  435 

Up  of,  decreed,  457 — 159 
Specific  performance  of  contracts  relating  to,  424,  435 

CHILD, 

Power,  defective  execution  aided,  294 

Power  of  appointing  to,  321.     See  Fraud  upon  a  Poivtr. 

CLASS, 

Period  for  ascertaining  class  under  a  power  of  appointment,  361.  See 

Precatory  Trust. 
Vesting  of  property  among  a,  under  a  power  of  appointment,  359. 

See  Precatory  Trust. 

COLLIERY, 

Sale  of,  495 

COMMISSION, 

Mortgages,  in  cases  of,  20 

COMMITTEE, 

Of  lunatic's  estate  not  allowed  to  purchase,  734 

COMMON  LIABILITY, 

Contribution  in  cases  of,  551 

COMPANY, 

Calls  made  before  sale  of  shares  in,  430 
Constructive  notice  from  prospectus  of,  220 

Of  books  not  imputed  to  directors,  213 
Debenture  holder  entitled  to  decree  foreclosure  or  sale  when,  49 
Directors,  right  of  contribution  between,  552 

Stand  in  fiduciary  position  towards,  734 
Lien  against,  938 

Of,  on  shares  for  debts  due  from  shareholder  to  company,  135 
Mortgagee,  in  winding-up  of  company,  63 
Mortgages  by,  80 

Registration  of  when  necessary,  81 
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COMPANY— contin  ued. 

Notice  as  affecting,  priority  of  equitable  right  to  shares,  80 

Promoters  stand  in  fiduciary  relation  to,  735 

Eailway  company,  lien  of  unpaid  vendor  enforced  against,  938 

Not  restrained  before  judgment  in  action  to  enforce  lien,  from 

running  trains,  939  > 

Sale  in  consideration  of  rent  charges  gives  no  lien  for  unpaid 
purchase  money,  939 
Registration  of  shares  in,  power  of  directors  to  refuse,  430,  431 
Shares,  forfeiture  of,  276 — 279 
Equitable  mortgage  of,  79 
Forfeitable,  time  of  essence  of  contract,  495 
Specific  performance  of  agreements  by  companies  to  perform  certain 
works,  439 
Of  contract  for  sale  of  shares  in,  426,  427,  430 
Transfer  of  shares  in  blank,  79 

Winding-up,  how  far  bar  to   specific  performance   of   contract    to 
purchase  shares  therein,  432 

COMPENSATION, 

Deficiency  hi  quantity  or  quality  of  estate  sold,  50 1 

Delay  in  completion  of  sale,  485 — 490 

Doctrine  of  equity  giving  compensation  and  specific  performance,  483 

Excluded  by  express  contract,  509 

Inadequate,  specific  performance  refused,  503 

Misdescription,  condition  giving,  504 

Neglect  to  make  inquiries,  508 

Title  bad  to  small  portion,  504 

Defective,  specific  performance  not  compelled,  507 
Vendor  not  having  estate  he  has  contracted  to  sell,  501 

COMPOUND  INTEREST, 

Mortgages,  in  cases  of,  18 

CONDITION, 

Compensation  for  misdescription  given  by,  505 

Excluding  compensation  for  misdescription,  509 

Last  receipt  of  rent,  evidence  of  performance  of  covenants,  532 

Rescission,  power  of,  given  by,  509,  511 

CONDITIONS  OF  SALE,  502 

CONFIRMATION, 

Cestui  que  trust  may  confirm  an  invalid  sale,  762 

CONSIDERATION, 

Inadequacy  of,  no  ground  by  itself  for  setting  aside  sale,  756 

CONSOLIDATION  OF  MORTGAGES, 
Against  whom  may  be  exercised,  148 
Assignment  of  equity  of  redemption  in  one  or  more  properties,  which 

have  been  separately  mortgaged,  144 
Doctrine  of  equity  as  to,  143 
Equitable  mortgage  can  be  consolidated  with  legal,  149 
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CONSOLIDATION  OF  MORTGAGES— continued. 

Mortgages  made  in  different  rights,  149. 

Provisions  of  Conveyancing  and  Law  of  Property  Act,  L881,  as  to, 
111 
See  Tacking. 

CONSTRUCTIVE  TRUSTEES, 
Who  are,  64 7 

CONTINGENT  REMAINDERS, 
Trustees  to  preserve,  1033 

CONTRACT, 

Enforced  though  title  incomplete  at  time  fixed  for  completion,  488 
Part  performance  of,  so  as  to  avoid  Statute  of  Frauds,  463.     See 

Part  P<  rformance. 
Rescission  of,  500 
Time,  when  of  essence  of,  484,  494 

CONTRIBUTION, 

Between  co-sureties,  541.     See  Sureties. 

Trustees,  between,  677 

CONVERSION, 

Discretion  of  trustees  to  postpone,  657 
Notional,  real  estate  held  by  partners,  965 

CONVEYANCES, 

"Who  iimy  convey  where  debts  charged  on  realty,  912 

CONVEYANCING  ACT, 

Forfeiture  for  breaches  of  covenant,  283,  288.     See  Forfeiture. 

Mortgagees,  powers  of,  under,  63 
Provisions  in,  as  to  notice,  203 

As  to  notice,  exceptions  to,  204 

COPYHOLD, 

Covenant  to  surrender  cannot  be  enforced.  M  l 
Relief  against  forfeiture,  275,  276.     See  Forfeiture. 

COUNSEL, 

Purchase  by,  from  client,  751 

COVENANT, 

Last  receipt  of  rent  as  evidence  of  performance  of,  532 

COVENANT  FOR  QUIET  ENJOYMENT, 
Lease  by  tenant  for  life,  303 

COVENANTS  FOR  FURTHER  ASSURANCE.  847 

CREDITOR, 

Beneficiaries  conveying  for  value  without  notice  of  debt  due  to  the 
testator,  creditor  cannot  claim  that  assignee  should  refund,  60 
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CREDITORS, 

Confirmation  of  invalid  sale  by  creditors  of  bankrupt.  762 
Doctrine  of  equity  as  to  creditor's  deeds,  >ST 
Equitable  mortgage  of  deeds  in  bands  of  debtor,  SO 
Judgment,  tacking  by,  127 

Obtaining  judgment,  postponed  to  equitable  mortgagee,  when,  92,  93 
Power,  defective  execution  of  aided.  25*2 

Surety  for,  not  discharged  by  non-disclosure  of  credit  of  debtor  if  no 
inquiry  made,  575 

CEOWN, 

Foreclosure  not  decreed  against.  59 

Title  deeds,  deposit  of  good  against  when,  92 

CUSTOM  OF  TEADE, 

Time  given  to  principal  how  far  discbarges  surety,  590 


DAMAGES, 

Specific  performance,  in  actions  for,  44S,  449 

DEATH, 

Surety  discharged  by  death  of  principal,  576 

DEBENTURE. 

Foreclosure  or  sale  ordered  when,  49 

DEBTOE  AND  CREDITOR, 

Surety  discharged  when,  575.  576,  583 

DEBTS, 

Charge  of,  authorizing  executor  to  sell  or  mortgage,  906,  907,  90S 

Giving  power  of  sale,  900 
Conveyances  when  debts  charged  on  realty,  912 

Equitable  mortgage  to  secure.  .V 

Liability  of  realty  in  hands  of  devisee  or  heir-at-law  for  debts,  920 
Mortgagee  tacking  debts  not  being  liens  on  mortgaged  property.  131 
Presumption  that  debts  have  been  paid.  910 
Tacking  of.  against  mortgagor,  130,  132 

Trustee's   power  to    give   receipt   for   purchase  money  where  debts 
charged,  904 

DEED  POLL. 

Specific  performance  of,  534 

DEEDS, 

Delivery  up  of  decreed  in  suit  for  specific  performance,  458.  459 

DEEDS  OF  GIFT. 

Executory  trusts  in.  7S1 

DEFECTIVE  EXECUTION  OF  A  POWER, 
Charity,  293 
Child  in  favour  of,  294 
Creditors.  292 
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DEFECTIVE  EXECUTION  OF  A  POWER— continued. 

Defective  execution,  295 
Defects  relieved  against,  298 

Which  are  not  aided,  299 
Doctrine  of  equity  as  to,  290 
Intention  to  execute,  296 
Married  women,  293 
Meritorious  consideration,  294 
Non-execution  of  a  power,  306 
Power  of  leasing,  301 
Powers  which  will  be  aided,  ib. 
Purchases  for  value,  292 
Statutory  enactments,  303 — 306 
Volunteers,  295 
Wife,  in  favour  of,  294 
Wills  Act,  299 

DELAY, 

Compensation  for,  485,  490 
Specific  performance  refused,  485 
Title,  from  state  of,  488 

DEPOSIT, 

Equitable  mortgage  by,  88,  89,  90,  91.     See  Equitable  Mortgage. 
Forfeiture  of,  270,  487 

DEVISEE, 

Liability  of  realty  in  hands  of  alienee  of,  for  debts,  920 
For  debts  of  devisor,  ib. 

DISCHARGE  OF  SURETY, 

Acceptance  of  money  by  creditor  under  belief  that  it  was  valid 

payment,  591 
Additional  security -taken  by  creditor,  598 
Agreement  to  give  time  must  be  binding  upon  creditor,  590 
Bills  of  exchange,  584,  588 
Bond,  alterations  made  in,  584 

Creditor,  receiving  interest  in  anticipation,  590 
Collateral  security  subsequently  taken  by  creditor,  ib. 
Composition  with  principal  debtor,  594,  595 
Concealment  of  material  facts,  573 
Concurrence  of  surety  in  alteration  made,  585 
Conditional  agreement  to  give  time,  591 
Continuing  guarantee,  576 
Contract  departed  from,  578 
Course  of  dealing  altered,  when  surety  for  good^conduct  of  person, 

585 
Creditor  rendering  part  of  his  security  unavailable,  582 

Withdrawing  execution  against  debtor,  585 
Custom  of  trade  to  give  time,  590 
Death  of  co-surety,  578 

Principal,  576 
Debtor  and  creditor,  as  between,  575 
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DISCHABGE  OF  SURETY— continued. 

Discharge  of  principal  debtor  by  operation  of  law,  597 

Pro  tanto,  582 
Landlord  making  new  tenancy,  surety  for  rent  discharged,  581 
Laches  on  part  of  creditor,  588,  599-603 
Mortgages  consolidated  without  knowledge  of  surety,  590 
Negligence  of  creditor,  584 
New  arrangement  as  to  part,  583 

More  favourable  to  surety  but  made  without  his  consent,  ib. 
Non  disclosure  of  material  fact,  575 
One  of  two  principal  debtors  becoming  surety,  596 
Partner  retiring,  when  firm  under  continuing  contract,  589 
Passive  inactivity,  575,  599 

Personal  liability  ceasing,  releases  property  pledged,  582,  583 
Principles  governing,  573 
Eelease  of  one  surety  by  creditor,  effect  of  on  others,  596 

Of  one  of  several  sureties,  595 
With  reservation  of  rights  against  sureties,  593 
BeHef  of  surety,  604 

Eemedies  of  surety  not  diminished  and  time  given,  591 
Eeservation  of  remedies  against  surety,  595 

Sale  of  part  of  creditor's  security  in  due  course  of  management,  582 
Statute  of  Limitation,  578 

Subsequent  promise  by  surety  after  knowledge  of  time  given,  592 
Surety  converting  himself  into  principal  debtor,  596 

Not  released  when  release  of  debtor  only  amounts  to  covenant 
not  to  sue,  ib. 

Paying  part  and  giving  security  for  rest,  subsequent  release  by 
creditor,  595 
Time  given  after  rights  of  creditor  established  against  surety.  592 

But  rights  against  surety  reserved,  ib. 

By  creditor,  586 

By  creditor  to  surety  by  agreement  with  principal  debtor,  598 

By  creditor  who  has  right  of  action  against  two  persons  one  of 
whom  is  surety  only,  590 

With  consent  of  surety,  592 

DOWEE, 

Wifedowable  out  of  equity  of  redemption,  31 


ECCLESIASTICAL  WASTE, 
Buildings,  1018 
Cutting  down  timber,  ib. 
Injunction  to  restrain,  1013 
Patron  filing  bill  for  account  of,  ib. 

ELECTION, 

In  cases  of  satisfaction,  391 

EQUITABLE  EXECUTION,  128 
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EQUITABLE  MORTGAGE, 

Benefit  of  equitable  mortgage  by  deposit  will  extend  to  whom,  91 

Binding  on  whom,  91,  92 

Building  society,  by  deposits  from,  81 

Certificates  under  Land  Registry  Act,  82 

Created  bow,  83,  84 

Creditors,  for  benefit  of,  where  deeds  in  bands  of  third  party,  86 

Debts  for  which,  may  be  a  security,  89,  90 

Deeds  relating  to  land  in  foreign  countries,  81 

Deposit  of  deeds  relating  to  part  of  an  estate,  87 

Title  deeds,  good  against  whom,  92 
Land  in  register  counties,  100 
Lease,  agreement  to  deposit  lease,  86 
Legal  estate,  getting  in,  99 
Mortgage  by  deposit,  what  included  in,  88,  89 
Part  of  title  deeds,  87 

Performance  necessary  to  valid,  78 
Postponing  equitable  mortgagee,  97 

Legal  mortgagee,  95 
Presumption  of  intention  to  create,  85 
Priority  between  and  legal  mortgages,  94 

Of  successive  not  altered  by  transfer  of  legal  estate  by  mort- 
gagor, 119 
Registration  of,  86 

Remedies  of  equitable  mortgagees,  100,  101 
Sale  and  foreclosure,  104 
Shares  in  companies,  79 
Subsequent  advances,  90 
Tenant  in  common,  88 
Title  deeds,  deposit  of,  82,  83,  88,  92 

Deposited  in  breach  of  trust,  94 
Verbal  agreement  not  sufficient,  78 
What  may  be  subject  of,  78,  79 
Who  may  create,  86,  87,  88.     See  Title  Deeds. 

EQUITABLE  WASTE, 

Destruction  of  mansion-house,  1018 

Doctrine  of  equity  as  to,  1016 

Injunction  to  restrain,  1018 

Inquiry  directed  as  to  ornamental  timber,  1024 

Sapbngs  and  underwood,  1023 

EQUITY  OF  REDEMPTION", 

Assignment  of,  effect  on  right  to  consolidate  mortgages,  144 

Clogging,  17 

Escheat  of,  31 

Husband  tenant  by  the  curtesy  of,  30 

Infant  interested  in,  47,  48 

Nature  of,  30 

Purchase  of,  by  mortgagee,  737 

Sale  of,  when  ordered,  56 

Who  entitled  to  the  balance  on  a  sale  by  court,  the  equity  of  re- 

dempion  being  statute  barred,  33 
Wife  dowable  out  of,  31 
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ESCHEAT, 

Mortgaged  estates,  31 

ESTOPPEL 
In  pais,  99 

ESTOVERS, 

Tenant  for  life  entitled  to,  1005 

EVIDENCE, 

Of  fraud,  misrepresentation,  mistake,  surprise  in  actions  for  specific 
performance,  525 

Part  performance  to  avoid  Statute  of  Frauds,  471.     See  Part 
Performance. 
To  prove  payment    of  purchase-money  and  purchase  in  name  of 
stranger,  814 
Rebut  presumption  of  satisfaction,  392 

EXECUTED  AND  EXECUTORY  TRUST, 

Executory,  definition  and  construction  of,  774 

Direction  to  settle  property  on  wife  of  testator's  son,  789 

Doctrine  of  cy-pres  applied  to,  794 

Heirs  of  body,  786 

In  wills,  781 

In  deeds  of  gift,  ib. 

In  will,  strict  settlement  when  directed,-  782,  783 

Joint  tenancy  created  by  direction  for  settlement,  788 

Limitations  to  preserve  contingent  remainders  inserted  in  strict 

settlement,  787 
Powers  and  settlement  by  Court,  794 
Testator  his  own  conveyancer,  785 
Trusts,  771 
Under  marriage  articles,  776 

EXECUTION  CREDITOR, 

Purchase  by,  of  property  seized,  753 

EXECUTOR, 

Agents,  employment  of  by,  609.     See  Trustee. 
Allowances  to,  ib.     See  Trustee. 

Banker  not  bound  to  see  to  application  of  money  by,  925 
Business  of  testator  continued  by,  658 
Conveyances  by,  912 
Custody  of  trust  property,  660 
De  son  tort,  liability  of,  645 
Discretion  to  postpone  conversion,  657 
Entitled  to  money  due  on  mortgage  in  fee,  32 
Lease  granted  at  instance  of,  by  infant  coming  of  age,  754 
Leaseholds,  sale  by,  911,  912 

Liability  of,  for  co-executor,  673.     See  Liability  of  Trustee  for   Co- 
trustee. 
Mortgage  by,  where  charge  of  debts,  908 
Outstanding  property,  duty  to  get  in,  649 
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EXECUTOR— continued. 

Payment  to  third  party  by  order  of,  925 
Personal  estate,  sale  or  mortgage  of  by,  922,  923 
Power  of  sale  under  Lord  St.  Leonards'  Act,  918 

To  sell,  -where  a  charge  of  debts  and  Legacies,  906  —908 
Purchase  by,  from  legatee,  745 

Of  assets  by,  ib. 
Renewal  of  lease  by,  makes  him  trustee  of  it  for  benefit  of  estate,  706 

Where  his  testator  merely  tenant  at  will,  ib. 
Sale  by,  of  personal  estate  when  invalid,  923 
Settled  Land  Act  and  implied  powers  of  sale  of,  919 
Statutes  of  Limitation,  when  pleadable  by,  59,  CO 
Title-deeds,  equitable  mortgage  of,  without  co-executor  joining,  88 
Unauthorised  securities  retained  by,  653— (355 
Waste  committed  by  testator,  1031 

EXECUTOR  T)E  SON  TORT, 
Lease,  renewal  of  by,  701 
Liability  of,  645 

EXECUTORY  DEVISEE, 
Waste  by,  1010,  1011 


FAMILY, 

Meaning  of,  in  powers  of  appointment,  347,  34S 

FAMILY  ARRANGEMENT, 

Division  of  land,  though  arrangement  only  verbal,  enforced  if  part 
performed,  470 

FELON, 

Mortgagor,  sale  in  cases  of,  59 

FIDUCIARY  RELATION, 

Delivery  up  of  articles  decreed  where  fiduciary  relation,  457,  458 
If  a  person  stands  towards  the  owner  of  the  estate  in,  he  will,  as 

against  another  encumbrancer,  be  allowed  only  what  he  paid  for 

the  encumbrance,  43 

FIRM, 

Benefit  of  equitable  mortgage  extended  to  future  members  of,  91 

FIXTURES, 

In  mortgages,  69,  74 

FORECLOSURE, 

Action  for,  not  competent  to  impeach  mortgage  on  the  ground  of 

fraud  without  instituting  a  cross  suit,  49 
After  decree  for  administration  of  mortgagor's  estate,  61 
Costs  of,  49 
Opening,  53,  54 
Practice  on,  47,  48 
Sale  when  ordered  instead  of,  55 
Time  for  payment  enlarge!  when,  51 — 53 
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FOBECLOSUBE  AND  EEDEMPTION  ACTIONS, 
Parties  to,  43,  44 

FOEFEI1UBE, 

Accident,  fraud,  surprise,  as  preventing  advantage  to  be  taken  of  a 

breach  of  covenant,  280 
Acquiescence  as  affecting,  280 — 282 
Bonds,  relief  against  penalties  in,  259,  260 
Breaches  for  which  Court  will  not  grant  relief,  274 

Copyholds,  276 

Covenants  against  assigning,  279 

Leases,  274,  275 

Shares  in  companies,  276,  279 
Covenants  in  leases,  261 

Assigning  and  underletting,  279,  280 

Eent  and  fire  insurance,  262 — 264 
Conveyancing  Act,  1881— 1892. ..283— 288 
Defence  to  specific  performance,  528 
Deposit,  270 

Penalties  and  liquidated  damages,  distinction  between,  265 — 272 
Penalty  does  not  give  option  to  break  contract,  259 
Specific  performance  of  agreement  to  take  lease  not  ordered  where 
liability  to,  529 

Where  forfeiture  incurred  by  plaintiff,  272,  274 
Waiver  of,  282,  283 

FEAUD, 

Constructive  notice  when  solicitor  guilty  of,  235 

Defence  to  specific  performance,  519 

Forfeiture  for  breach  of  covenant,  280,  282.     See  Forfeiture. 

Laches  and  acquiescence  when  relied  on  by  person  guilty  of,  761 

FEAUD  UPON  A  POWEE, 

Appointment  made  with  approbation  of  real  objects,  320 
To  infants,  325 

One  of  several  objects,  322 

Sick  and  dying  persons,  325 
Appointor,  liability  of,  321 

Bargain  between  appointor  and  appointee,  315,  320 
Bond  or  covenant  to  appoint,  331 
Burden  of  proof,  333,  334 
Cases  illustrating,  315,  320 

Consent  of  trustee  being  required  to  exercise  of  power,  330 
Doctrine  of  equity  as  to,  315 
Excess  when  severable,  321 
Family  arrangements,  318,  324 
Illusory  appointments,  332 
Lapse  of  time,  324 

Legal  estate,  where  purchased  for  value,  323 
Parent  and  child,  317,  318,  326,  327,  328 

Power  of  jointuring  and  a  power  of  appointing  to  children,  distinc- 
tion between,  321 
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FEAUD  UPON  A  POWER— continued. 
Purchasers  for  value,  322 
Eelease  of  power,  329 
Vesting  of  portions  under  an  appointment,  327 

FUENITUEE, 

Sale  of,  with  right  of  repurchase,  26 


GENERAL  INCLOSURE  ACTS, 

Commissioners  under,  disability  from  purchasing,  Too 

GLEBE, 

Cultivation  by  vicar  of,  1012 

GOODWILL, 

Specific  performance  of  agreement  for  sale  of,  441,  442 

GROWING  CROPS, 

Equitable  mortgagee  entitled  to,  when,  103 

GUABANTEES, 

Construction  of,  550.     See  Sureties. 

Continuing,  not  revoked  necessarily  by  death  of  guarantor,  576 

GUARDIAN  AND  WARD, 

Transactions  between,  754,  755 


HARDSHIP, 

Defence  to  specific  performance,  528 

HEIR, 

Entitled  to  money  on  repurchase  under  an  agreement,  33 
Liability  of,  for  debts  of  ancestor,  920 

Realty  in  hands  of  alienee  of,  for  debts,  920 

HEIELOOMS, 

Specific  performance,  457 

HIEING, 

Negative  stipulations  in  contracts  of,  447 
Specific  performance  of  agreements  of,  440,  441 

HUSBAND, 

Tenant  by  the  curtesy  of  equity  of  redemption,  30 

HUSBAND  AND  WIFE, 

Covenant  by  husband  to  settle  upon  wife  and  issue,  777 
Husband  selling  wife's  estate,  508 

Transferring  title  deeds  of  which  wife  equitable  mortgagee,  no 
reduction  into  possession,  87,  93 
Specific  performance  of  agreements  relating  to  separation  between, 
442,  443 
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ILLEGALITY, 

Defence  to  specific  performance,  531 

Subsequent  valid  agreement  may  render  valid  a  deposit  for  illegal 
consideration,  90,  93 

ILLUSORY  APPOINTMENTS,  332 

See  Fraud  upon  a  Power. 

IMPLIED  TRUSTS,  337.     See  Precatory  Trusts. 

INDEMNITY, 

Specific  pei'formance  of  contracts  of,  443 

INFANT, 

Appointments  to,  325.     See  Fraud  upon  a  Power. 

Equity  of  redemption,  infant  interested  in,  47,  48 

Injunction  to  protect  from  waste  estate  of,  1010 

Leases,  renewal  of,  where  infants  interested,  701 

Sale  or  foreclosure  where  infant  heir  or  devisee  of  mortgagor,  55 

Specific  performance  of  contract  relating  to  apprenticeship  of,  441 

INJUNCTION, 

Railway  company  restrained  by,  from  running  trains  in  action  for 

lien  by  unpaid  vendor,  938 
Specific  performance  compelled  by,  445 — 448 
To  restrain  waste,  1019 

INTEREST, 

Compound,  in  mortgages,  18 

Purchase  money  on,  490 

Reversion,  sale  of,  interest  on,  492 

Sale  by  order  of  Court,  what  interest  allowed,  ib. 


JOINT  OWNEES, 

Lease,  renewal  of  by  one  of  several,  701 

JOINT  PURCHASES, 

Circumstances  pointing  to  tenancy  in  common,  957 

Doctrine  of  equity  as  to,  ib. 

Joint  undertaking,  961 

Mortgages,  958 

Parol  evidence,  to  prove  intention  to  hold  in  severalty,  ib. 

Partnership,  961 

JOINT  TENANTS, 
Waste  by,  1007 

JOINT  UNDERTAKING, 

Two  or  more  purchasing  in  common,  961 

JOINTURING, 

Power  of,  321.     See  Fraud  upon  a  Power. 
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JUDGE, 

Bias  through  interest,  1~>2 

JUDGMENTS, 

List  of  searches,  211 
Notice  of,  239 
Registration  of,  242 
Tacking,  125,  q.v. 


LACHES, 

Bar  to  setting  aside  improper  purchase  by  trustee,  760 

Fraud  on  person  relying  on  laches  and  acquiescence,  duty,  761 

Pleading  in  adion  for  waste,  1033 

Remedies  against  trustees  barred  by,  080,  687 

LAND, 

Covenant  to  purchase  and  settle,  satisfaction  of,  408 

Deficiency  in  quantity  agreed  to  be  sold,  specific  performance  with 

compensation,  508 
Lien  on,  created  by  dep  .sit  of  title  deeds,  83 
Restrictive  covenants  as  to  user,  2 1 6 

LANDLORD  AND  TENANT, 

Acts  amounting  to  part   performance  in  actions  for  specific  perform- 
ance, 467,  468 

Affirmative  and  negative  covenants  when  breach  of,  restrained  by 
injunction,  1019 

Covenant  to  repair,  1008 

To  maintain  buildings  in  present  condition  and  to  deliver  up, 
injunction  when  granted,  101!) 

Damages  where  tenant  has  covenanted  not  to  commit  waste,  1010 

Injunction  to  stay  waste  against  an  underlessee  who  holds  by  lease 
from  the  original  lessee,  1009 

Surety  for  rent  discharged,  when,  581 

Tenant  under  agreement   to  build,  in  absence  of  negative  covenant, 
may  pull  down  and  rebuild,  1009 

Waste  by,  1008 

LANDS  CLAUSES  CONSOLIDATION  ACTS, 

specific  performance  of  contracts  under,  421,  422 

LEASE, 

Accident,  fraud,  surprise  as  preventing  advantage  to  be  taken  of  a 

breach  of  covenant,  280 
Agreement  to  deposit  creates  equitable  mortgage,  when,  86 
Bankruptcy  of  lessor,  lease  deposited  with  mortgagee,  101 
Conveyancing  Act,  1881—1892,  relief  against  forfeiture,  283—288 
Covenant  against  assigning  deposit  with  mortgagee,  sale  on  bank- 
ruptcy of  mortgagor,  101 
By  lessee  to  renew  lease  to  sub-lessee,  704 
Covenants   against   assigning    and    underletting,    relieved    against, 
when,  279 
For  breach  of  which,  Court  will  not  give  relief,  274,  275 
In,  relief  against  forfeiture,  261,  279.     See  Forfeiture. 
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LEASE — continued. 

Deficiency  in  interest,  effect  of  on  right  to  specific  performance,  o02 
Deposit  of  agreement  for,  as  creating  an  equitable  mortgage,  87 
Depositee  of,  cannot  be  compelled  to  take  a  legal  assignment,  100, 

101 
Ground  rent  doubtful  to  whom  payable,  specific  performance  not 

decreed,  532 
Mining,  by  tenant  for  life,  1004,  1005 
Mortgagee,  renewal  of  lease  by,  702 
Mortgagor,  renewal  of  lease  by,  ib. 
Partner,  renewal  of  lease  by,  703 
Power  of  leasing,  defective  execution  of,  aided,  301 
Provision  making   void  upon  an  assignment,  does  not  apply  to  a 

mere  deposit  of  it,  101 
Purchaser  not  compelled  to  take,  when  forfeiture  may  be  incurred, 

529 
Eenewal  of,  by  agent,  700 

By  executor  de  son  tort,  701 

By  one  of  several  joint  owners,  ib. 

By  mortgagee,  702 

By  mortgagor,  702 

By  tenant  in  common,  707 

By  executor,  where  his  testator  merely  tenant  at  will,  706 

Lease  by  executor  makes  him  trustee  of  it  for  benefit  of  estate, 
706 

By  tenant  in  tail,  707 

By  person  who  is  trustee  for  himself  and  others,  707 

By  partners,  703 

By  tenant  for  life  in  his  own  name,  697,  705 

To  sub-lessee  by  lessor  purchaser  of  the  reversion  from  original 
lessor,  704 

Obtained  by  sub-lessee  without  consulting  lessee,  703,  704 

By  tenant  for  life  and  remainderman,  702,  705 

By  tenant  in  tail,  707 

By  trustee,  694 

Where  infant  interested,  701 
Eenewed  lease,  charges  on,  ib. 
Specific  performance  of  agreement  to  grant,  437 

Besisted  because  of  ambiguity  in,  520 
Taken  by  agent  from  principal,  740 
Trustee  cannot  take  lease  from  himself,  729 
Volunteers  claiming  through  person  renewing  lease  in  their  own 

name,  708 
Waiver  of  forfeiture  for  breach  of  covenant,  282 
Without  impeachment  of  waste,  1015,  1016 

LEASEHOLDS, 

Sale  of,  by  executor,  911,  912 

LEGACY, 

Ademption  or  satisfaction  of,  by  portion,  379,  380 

LEGACY  DUTY, 

Deceased  partner's  share  of  real  estate  of  paitn'rship,  968 
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LEGAL  ESTATE, 

Incumbrancer  obtaining  legal  estate  from  a  trustee,  1  i  1 
Possession  of  title  deeds,  172 
Purchaser  or  mortgagee  obtaining,  165,  172 
Tacking  of  mortgages,  111.     See  Tacking. 

LESSOR  AND  LESSEE, 

Covenant  to  renew  lease,  70-1 

LIABILITY  OF  TRUSTEE  FOR  CO -TRUSTEE, 
Contribution  and  primary  liability,  677 
Doctrine  of  equity  as  to,  641—645,  672 
Executor  joining  witb  co-executors  in  receipts,  678 
Ordinary  course  of  business,  673 
Remedies  against  trustee,  barred  by  concurrence,  acquiescence,  or 

lacbes,  6S0 
Trustee  joining  witb  co-trustee  in  receipts,  678 
See  Trust  and  Trustee. 

LIEN, 

Abandonment  of  what  amounts  to,  92 

Against  whom  it  prevails,  935 

Assignee  in  bankruptcy  affected  by  equitable,  936 

Bankers,  on  securities  deposited  with  tbeni,  92 

Company,  against,  938 

onveyance  executed,  934 
Copyholds,  leaseholds,  freeholds,  936 
Covenant  or  bond  given  to  secure  vendor,  942 

Deposit  to  secure  specific  sum  will  not  prevent  general  hen  from 
attaching,  92 

Of  title  deeds  creates  lien  on  land,  83 
Determination  of,  by  taking  seeimty,  940 
Enforcement  of,  949 
Land  in  Register  County,  945 
Legal  estate  outstanding,  946 
Loss  of,  by  conduct,  945 

Money  advanced  by  vendor  to  purchaser  for  improvements,  935 
Mortgage  by  purchaser  before  completion,  946 
Mortgagor  not  receiving  mortgage  money,  935 
Purchaser  for  value  without  notice,  94S 

Railway  company,  purchase  money  ascertained  by  arbitration,  vendor 
not  entitled  to  hen  for  costs  of  arbitration,  939 

Restrained,  at  suit  of  unpaid  vendor,  by  injunction  from  running 
trains,  938 

Sale  in  consideration  of  rent-charge,  939 
Statute  of  Limitation  applies  to  vendor's  lien,  937 
Stockbrokers,  92 

Yendees,  950  . 

Yendor  allowing  one  of  several  co-trustees  to  retain  purchase  money, 

945 

Yendor  remaining  in  possession  as  lessee,  949 
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LIEN — continued. 

Vendor's,  for  unpaid  purchase  money,  doctrine  of  equity,  934 
Is  assignable  by  parol,  936 
Not  primarily  discharged  out   of  personal   estate   of   deceased 

purchaser,  937 
Overridden  by  subsequent  purchaser  getting  legal  estate,  946 

LIFE  INSURANCE  COMPANIES, 

Payment  of  policy  moneys  into  Court,  106 

LIQUIDATED  DAMAGES,  265.     See  Forfeiture. 

LIS  PENDENS, 

Doctrine  of,  where  debts  are  charged  on  realty  and  creditor  com- 
mences administration  action,  912 
Registering,  243 

LORD  CAIRNS'  ACT, 
Damages  under,  457 

LUNATICS, 

Protecting  from  waste,  estate  of,  1010 


MARRIAGE, 

Not  act  of  part  performance  so  as  to  avoid  Statute  of  Frauds,  470 

MARRIAGE  ARTICLES, 
Construction  of,  776 

Covenant  to  settle  chattels  on  the  same  trusts  as  realty,  779 
Declaration  as  to  meaning  of,  by  Court  without  formal  instrument 

being  prepared,  780 
Executory  trusts  in,  775 
Intention  of,  can-ied  out  by  Court,  780 
Rectification  of,  779 
Settlement  decreed  by  Court,  778,  779 
Words  in,  creating  joint  tenancy  by  children  of  marriage,  778 

MARRIED  WOMAN, 

Confirmation  of  invalid  sale  by,  762 

MASTER  AND  SERVANT, 

Discharge   of    surety,    when   arrangement    made    by    master   with 
servant,  573 

MEDICAL  PRACTICE, 

Specific  performance  of  agreement  to  sell,  442 

MIDDLESEX  AND  YORKSHIRE 
Registry  Acts,  189—193 

MINES, 

Working  by  vicar,  of,  1013 

MISDESCRIPTION, 

Condition  giving  compensation  for,  505 
Excluding  compensation  for,  509 
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MISREPRESENTATION, 

Constructive  notice  does  not  get  rid  of,  220 
Defence  to  specific  performance,  524 

MISTAKE, 

Defence  to  specific  performance,  529 
Mutual,  specific  performance,  523 

MONET, 

Covenant  to  leave  a  sum  of,  satisfaction,  413 

MORTGAGE, 

Advance  on  joint  account,  959 

Agreement  to  sell  at  fixed  price,  16 

Assignment  of,  34 

Attornment  clause,  mortgagee  demising  to  mortgagor,  73 

Bonus  stipulated  for,  19 

Brewer  mortgagees  in  possession  letting  with  covenant  to  take  only 

their  beer,  21 
Clandestine,  69 

Commission  charged  by  mortgagee,  20 
Company,  by,  80 
Compound  interest  in,  18 
Consolidation  of,  143.     See  Consolidation  of  Mortgages. 

"Without  knowledge  of  surety,  discharges  latter,  590 
Distinction  between  a  mortgage  and  an  absolute  conveyance,  with  a 

collateral  agreement  for  a  repurchase,  33 
Distinguished  from  hiring  agreements,  27,  28 
Devolution  of  mortgaged  estate  on  death  of  mortgagee,  33,  34 
Equitable  mortgage,  77,  q.v. 
Equity  of  redemption,  nature  of,  30 

Sale  of  to  mortgagee,  25 
Executor  mortgagee  not  postponed  by  negHgence  of  his  co-executor, 
208 

By,  where  charge  of  debts,  908 
Fixtures,  69 
Foreclosure  of  equity  of  redemption,  mortgagees  tenants  in  common, 

960 
Interest,  60 

Keeping  alive  charges,  43 

Legal,  cannot  be  extended  to  subsequent  advances  by  parol  agree- 
ment, 90 
Legal  estate,  getting  in  by  subsequent  encumbrancer,  36 

Obtained  by  mortgagee,  defeating  purchaser  for  value  without 
notice,  168,  169 
Mortgagee  not  trustee  of  his  power  of  sale,  58 

Obtaining  legal  estate,  164 
Nature  of  equity  of  redemption,  30 
Necessary  parties  to  receipt  for  mortgage  money,  955 
Negligence  of  trustee  may  postpone  innocent  cestui  que  trust,  208 
Notice  of  assignments,  36,  38 

Trusts  in  ordinary  trust  mortgage,  223 
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MORTGAGE— continued. 

Parol  evidence  admitted  to  prove  conveyance  a  mortgage  only,  2« 

Parties  to  foreclosure  and  redemption  actions,  43 

Periods  of  redemption,  50 

Power  of  sale  by,  46 

Priorities  of  mortgages,  legal  and  equitable,  94 

Purchase  of,  for  less  than  is  due,  42 

Receiver,  61 

Reconveyance  after  payment  of,  32 

Redemption  of,  33 

Remedies  of  the  mortgagee,  45 

Of  mortgagor,  65 
Restrictions  on  the  right  of  redemption  (q.v.),  15 
Sale  when  ordered  instead  of  foreclosure,  50,  55 
Sales  with  option  of  purchase  distinguished  from,  24 
Ships,  of,  433 

Solicitor,  receipt  of  mortgage  money  by,  30 

Solicitors,  by  clients,  22  _  .       ,.     ,„„ 

Specific  performance  of  agreement  to  give  mortgage  of  a  ship,  433 
Statutes  of  Limitation  applied  to,  58 

Stipulation  that  mortgagee  should  be  receiver  at  a  salary,  20 
Successive  redemption,  51 
Surety  for  mortgage  debt  may  plead  Statute  of  Limitations,  o78 

Tacking  (q.v.),  HI 

In  register  county,  195 
Tender  by  mortgagee,  68,  69 

Third  mortgagee  obtaining  legal  estate  from  first,  166 
Time  for  payment,  enlarged  when,  51,  52,  53 
To  persons  jointly,  958 
Transfer  of,  35,  36 
Voidable,  may  be  confirmed  by  transfer,  35 

MORTGAGEE, 

Administration  of  the  mortgagor's  estate,  entitled  to,  when,  47 
Claim  of,  under  covenant  against  assets  of  deceased  mortgagor  not 

included  in  mortgage,  60 
Collateral  advantages  to,  in  mortgage  deed,  16,  17 
Conveyance  to  himself  of  a  legal  estate,  in  what  cases,  63 
Costs  of,  in  administration  actions  have  priority  of  costs  of  executors 

and  devisees,  61 
Covenants,  suing  on,  46,  47 
Death  of  mortgagor,  59 

Entitled  to  claim  from  beneficiaries,  when,  60,  61 
Equitable,  may  proceed  in  Chancery  against  trustee  in  bankruptcy, 
104 

Entitled  in  bankruptcy  to  a  sale,  102 

Entitled  to  rents  on  bankruptcy,  when,  103 

Equity  of  redemption,  purchase  of,  by,  737 

Mortgagor,  trustee  of  legal  estate  for,  119 

Notice  by,  98 

Postponed,  when,  97 

Remedies  of,  100—106 

W.    &    T. — VOL.    II.  "' 
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MORTGAGEE— continued. 

Fixtures  between,  and  mortgagor,  69 

Foreclosure  by,  46 

Interlocutory  injunction  restraining  mortgagee  solicitor  selling,  750 

Lease,  renewal  of,  by,  702 

Legal,  postponed,  when,  95 

Estate,  bound  to  convey,  wben,  67 
Liability  of  first  mortgagee,  with  notice  of  a  second  mortgagee  paying 

purchase  money  to  mortgagor,  114 
Omission  to  enquire  for  title  deeds,  207 
Powers  of,  under  Conveyancing  Act,  63 

Sale,  exercise  of,  736 
Remedies  of,  45 
Sale  by,  36 

Restrained  by,  wben,  58 
Secured  creditor  within  meaning  of  Bankruptcy  Act,  101 
Surety  for,  131,  556 
Tacking,  111,  q.v. 
Tender  to,  by  mortgagor,  68,  69 
Trustee  of  surplus  for  mortgagor,  58 
Waste  by,  1010,  1011 

MORTGAGOR, 

Administration  of  estate,  when  ordered,  59 

Bankruptcy  of,  38,  63 

Cutting  underwood  and  timber,  1010,  1011 

Death  of,  59,  60 

Felon,  59 

Fixtures  between,  and  mortgagee,  69 

Lease,  renewal  of,  by,  702 

Mortgagee,   claim   of,   against   assets    of    deceased    mortgagor  not 

included  in  the  mortgage,  60 
Remedies  of,  65 
Right  to  redeem,  46,  47 
Surety  for,  paying  off  mortgagee,  entitled  to  charge  on  the  estate, 

556 
Tender  by,  68,  69 

Time  for  payment  enlarged,  when,  51,  52,  53 
Trustee  of  legal  estate,  when,  122 
Waste  by,  1010,  1011 

MORTMAIN, 

A  bequest  of  money  due  on  vendor's  Hen,  within,  936 
Deceased  partner's  interest  in  real  estate  of  partnership,  968 

MUTUALITY, 

Want  of,  defence  to  specific  performance,  533 


NEGLIGENCE, 

as  affecting  priorities  between  mortgagees,  94 
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NOTICE, 

Act  of  Parliament,  238 
Actual,  definition  of,  199,  200 
Apart  from.  Eegistry  Acts,  197 
Assignee  of  lease,  227 
Assignment  of  legal  chose  in  action,  853 
Attestation  of  deed  by  a  witness,  223 
Bankruptcy,  238 
Commercial  transactions,  229 
Constructive,  definition  of,  185,  199,  200 
From  absence  of  title  deeds,  192 
Implied,  when,  202 

Notice,  when  solicitor  guilty  of  fraud,  236 
Conveyancing  Act,  1882,  as  to,  203 
Customs  of  manor,  238 
Deed  necessarily  forming  part  of  claim  of  title,  constructive  notice  of 

contents  imputed,  217 
Director  of  company,  213 
Distinction  between  an  action  for  specific  performance  and  action  at 

law  on  the  contract,  220 
Doctrine  of  equity  as  to,  186 

As  applied  to  mortgages,  38,  39 
Draft  deed  of,  not  notice  of  deed  when  executed,  220 
Enfranchised  copyhold,  purchaser  of,  212 
Equitable  mortgagee  not  giving,  98 
Inaccurate  recitals  in  an  instrument,  214 
Inquiries  not  made  which  ought  to  have  been  made,  205 
Judgment  creditor  registering,  with  notice  of  prior  judgment,  189 
Judgments,  239 

Land  Transfer  Acts,  1872,  1875. ..195,  248 
Land  in  register  county,  1S7 
Lease  renewed,  not  by  same  lessors,  217 
Lessor's  title,  209 

Limitations  on  constructive,  notice  in  a  registered  county,  190 
Lis  pendens,  543 

Middlesex  and  Yorkshire  Eegistry  Acts,  189 
Misrepresentation  not  got  rid  of  by  constructive  notice,  220 
Not  investigating  title,  209 
Of    an  instrument,    gives    notice   of    whatever   equity  affects    the 

property  under  that  instrument,  222 
Of  trust,  notice  of  all  particulars,  214 
Of  will,   from  fact   of   concurrence   on    conveyance   of  persons   as 

devisees,  217 
Partnership,  226 

Pleading,  land  in  registered  county,  187 
Possession  by  vendor  of  an  estate  which  he  has  sold,  227 
Post-nuptial  settlement,  216 

Priorities  of  equitable  rights  in  shares  of  companies,  80 
Prospectus  of  company,  220 

Purchase   from  defendant  in   suit,   notice  of   an   equitable  title  of 
another  defendant,  245 
From  executor,  who  is  also  residuary  legatee,  not  notice  of  un- 
satisfied creditors,  221 

67  2 
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NOTICE— continued. 

Purchaser  for  value  without  (q.v.),  95 

From  heir-at-law  with  notice  of  a  will,  221 

Having  notice  in  subsequent  transaction  by  facts  revealed  in 
prior,  205 

Of  a  charity  lease,  222 

Of  an  estate  of  an  insolvent  debtor,  222 

When  protected  by  reason  of  not  making  inquiries,  212 
Eeceipt  for  purchase  money  in  deed,  212 
Becital  in  deed,  213 

Eegistration  under  Begistry  Acts,  grantee  can  only  obtain  grantor's 
beneficial  interest,  193 

Is  not  notice  so  as  to  affect  subsequent  mortgagee  if  he  does  not 
search  the  register,  193 
Eestrictive  covenant  as  to  user  of  land,  215 
Solicitor,  through,  192,  230 

SoHcitor's  claim,  under  Solicitors  Act,  1860... 221 
Tenancy  or  occupation.  220,  225 

Terms  of  tenancy,  where  matter  rests  in  contract,  227 
Third  mortgagee  can  tack,  after  notice  of  mesne  incumbrance,  113 
Time  at  which  notice  is  given,  198 

Made  essence  of  contract  by,  497 
Title  deeds,  absence  of,  206,  207 

Omission  to  make  inquiries  for,  190 
To  agent,  186 
To  trustees,  40,  41,  186 
Trusts  in  ordinary  trusts  mortgage,  223 
Vague  rumours,  204 
Vendor  and  purchaser,  in  action  for  specific  performance,  218 

NOTICE  OF  ASSIGNMENTS,  38 


OENAMENTAL  TIMBER, 

Felling,  when  justified,  1021,  1022 

Inquiry  as  to,  when  directed,  1024 

Proceeds  of  felUng,  belong  to  whom,  1028 

Protected,  although  mansion  house  pulled  down,  1022 

Trust  or  restriction  to  preserve,  1024 

Waste  of  tenant  for  life  without  impeachment  of  waste,  1020 

OPTION, 

When  to  be  exercised,  496 

OPTION  OF  PUBCHASE, 

Sales  with,  distinguished  from  mortgages,  24 

OUTGOINGS, 

Between  time  of  sale  and  possession  being  taken,  493 

OUTSTANDING  PEOPEETY, 

Trustee  and  executor's  duty  to  get  in,  649 
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PARENT  AND  CHILD, 

Ademption  of  legacy  by  portion,  380 
Advancement  adeeming  a  legacy,  ib. 

To  child  to  whom  parent  is  indebted,  397 
Fraud  upon  a  power  (q.v.),  317,  318,  328 
Satisfaction  of  debt,  to  whom  parent  is  indebted,  397 

PAROL  EVIDENCE, 

Not  admissible  to  contradict  mernoranduui  of  deposit,  85 

To   show  that    depositee    holds    deeds    to    secure    debt    also   of 
another,  91 
Subsequent  advances  in  equitable  mortgages,  90 
To  prove  whether  conveyance  mortgage  or  not,  29 
Varying  written  agreement,  specific  performance,  522,  523,  525 

PART  PERFORMANCE, 

Acts  amounting  to,  465-471 

Ancillary  and  introductory  acts,  465 

Doctrine  of  equity  as  to,  in  actions  for  specific  performance,  463,  464 

Evidence  necessary  to  show,  471 

Family  arrangement,  470 

Landlord  and  tenant,  what  amounts  to,  as  between,  467,  468 

Laying  out  money,  467 

Marriage,  470 

Payment  is  not,  465,  466 

Pleading,  472 

Possession  as  indicating,  466 

Rent,  paying  increased,  467 

Return  to  cohabitation,  471 

Tenant  for  life  and  remainderman,  469 


PARTITION, 

Court  will  restrain  tenant  in  common  in  possession  from  destructive 
waste  after  decree  for,  1008 

PARTNER, 

Business  carried  on  by  one  of  several  not  for  exclusive  benefit  of 

firm,  743,  744 
Business  carried  on  by  one  partner  outside  scope  of  partnership,  ib. 
Lease,  renewal  of,  by  one,  703 
Profits  made  by  partner  selling  to  co-partners,  743. 
Purchase  by  one  from  surviving,  745 
Retirement  of,  when  firm  under  continuing  contract,  589 
Sale  by  order  of  Court,  partner  having  conduct  of  sale  cannot  bid, 

745 

PARTNERSHIP, 

Agreement  to  speculate  in  lands  not  within  the  Statute  of  Frauds, 

964 
Assets  joint  or  separate  property  of  the  partners,  963 
Conversion  of  real  estate  held  by  partners,  965 
Deceased  partner's  interest  in  real  estate  of  partnership  is  an  interest 

in  land,  968 


1062  INDEX. 

PARTNERSHIP— continm  d. 

Legacy  duty  on  deceased  partner's  share  of  real  estate  of  partnership , 

968. 
Partners  of  a  lease  tenants  in  common  in  equity,  961 
Partners  may  agree  to  convert  partnership  property,  968 
Property  devised  to  partners  as  joint  tenants.  964 
Provisions  in  Act  as  to  rights  of  partners  in  property,  962 
Specific  performance  of  agreements  relating  to,  439,  440 
Provisions  in  Act  as  to  partnership  property,  966 

PATENT, 

Specific  performance  of  agreement  relating  to,  425 

PENALTIES,  258.     See  Forfeiture. 

PEEPETUITT, 

Trust  for  sale  void,  906 

PERSONAL  ACTS, 

Specific  performance  compelling,  436-445 

PERSONAL  ESTATE, 

Verbal  agreement  sufficient  to  create  charge,  78 

PLEADING, 

Notice,  187 

Part  performance  in  action  for  specific  performance,  472 

Purchaser  for  value  without  notice,  156 

Statute  of  Frauds,  474 

POLICY  OF  ASSURANCE, 
Equitable  mortgage  of,  105 

PORTION, 

Doctrine  of  double,  380 
Legacy  adeemed  by,  ib. 
Vesting  of,  under  powers  of  appointment,  327 

POSITION  OF  CONFIDENCE, 

Transactions  between  parties  in,  755 

POSSESSION, 

Taking,  effect  of,  on  right  to  resist  specific  performance,  499 

POWER, 

Consent  reqivired  to  exercise  of  power  of  appointment,  330 

Defective  execution,  q.v.,  290 

Fraud  upon  a  power,  q.v.,  314 

In  nature  of  a  trust,  355.     .See  Precatory  Trust. 

No  gift  over  in  default  of    appointment,  effect  of,   355-357.      See 

Precatory  Trust. 
Release  of  power  of  appointment,  329 
Settlements  by  Court,  what  powers  inserted  in,  794 
Vesting  of  property  under  a  power  of  appointment  among  a  class,  359 

See  Precatory  Trust. 
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PEACTICE, 

Account  and  foreclosure  under  O.  lo...4o,  4b 
Foreclosure  action,  parties  to,  4  I 
And  redemption  actions,  43,  45 

PRECATORY  TRUST, 

Certainty  of  object,  346,  347 
Certainty  of  subject-matter,  343-346 
Class,  vesting  among  under  a  power,  359 
Court  will  execute  trust,  when,  355,  365 
Doctrine  of  equity  as  to,  337,  338 
"  Family,"  power  to  appoint  to  a  man's,  347-348 
Gift  upon  condition,  351 
Imperative  words,  338,  343 
Interests  taken  by  donees  of,  349,  354 
Mere  power  not  executed,  Court  does  not  interfere,  3o4 
Mode  in  which  Court  will  execute,  358,  359 
No  gift  over  in  default  of  appointment,  effect  of,  355,  3o  t 
Period  for  ascertaining  class,  361 
Power  to  select  among  a  class,  355 

Trust  implied  from  powers  of  selection  and  distribution,  3o4,  3bo 
Trust  once  established,  legatee  cannot  take  beneficially,  352 
Trust  will  not  fad  by  non-execution  or  inability  of  trustees,  Soo 
Vesting  under  a  power  of  appointment  among  a  class,  3o9 
"Words  of  recommendation,  344,  346 
Held  sufficient  to  create,  338,  343 

PRIORITY, 

As  between  mortgages,  38 

Equitable  mortgagee  and  judgment  creditor,  92,  93 

Mortgages  legal  and  equitable,  94 

By  getting  in  the  legal  estate,  111.     See  Tacking. 
Stop  order,  41 

PROFESSIONAL  CHARGES, 
Trustees,  by,  610 

PROFITS  ,  ,     ,.   „   . 

Following  profits  made  by  one  of   several  co-owners  trading  in 

partnership,  744 

PROMOTERS, 

Of  company  stand  in  fiduciary  position  towards  it,  ido 

PUBLIC  HOUSE,  .  l*    +v     „,„ 

Brewer  mortgagees  in  possession  letting  with  covenant  to  take  only 

their  beer,  21 
Sale  of,  495 

PUBLIC  OFFICER, 

Surety  for  not  discharged,  574 

PURCHASE, 

Contracts  for  assignment  of,  197 
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PURCHASE-MONEY, 

Purchaser  seeing  to  application  of,  900 


PURCHASER, 

Acquiescence  by  creditors  and  legatees  in  impeachable  sales,  924 

Aclministration  suit,  notice  of,  to,  911 

Application  of  purchase-money  prior  to  statutory  enactments,  902, 

903 
Condition  giving  compensation  for  misdescription,  505 
Defect  of  title  known  to,  ib. 
Deterioration  of  property,  493 
Estate  devised,  subject  to  charge  of  debts,  916 
Executor  selling,  where  charge  of  debts,  906,  907,  908 
Executor's  power  of  sale  under  Lord  St.  Leonards'  Act,  918 
Expenses  and  outgoings  between  time  of  sale  and  possession  being 

taken,  493 
Eraud  in  cases  of  purchase  of  personal  estate  inferred  when,  923 
General  charge  of  debts  gives  executor  implied  power  to  sell  in  equity, 

916 
Heir  or  devisee,  purchaser  from,  921 
Knowledge  of,  that  breach  of  trust  is  being  committed  m  selling,  909, 

910 
Laches  preventing  purchaser  to  resist  specific  performance,  498 
Leaseholds,  sale  by  executor,  911,  912,  924 
Legal  estate,  where  general  charge  of  debts,  916 
Liability  of,  for  application  of  purchase-money,  900 
Lien  against,  for  unpaid  purchase-money,  937 
Lis  pendens,  doctrine  of,  912 

Payment  to  third  party  by  order  of  executor,  925 
Possession  to  be  taken  under  contract,  491 
Presumption  that  debts  have  been  paid,  910 
Profits  of  estate  until  completion,  490 
Purchase  from  executor  or  administrator  of  personal  estate,  921,  922, 

923 
Receipt  of  purchase-money  by  trustees  where  power  or  trust  for  sale 

has  determined,  905 
Rescission  of  contract,  500 
Sale  by  trustees,  under  power,  before  actual  sale  by  executors,  916, 

917 
Sale  by  trustee,  under  Lord  St.  Leonards'  Act,   of  realty  charged 

with  debts,  917,  918 
Settled  Land  Act  and  implied  powers  of  sale  of  executors,  919 
Specific  performance  sought  by,  where  deficiency  in  estate  sold,  506 
Statutory  enactments  as  to  application  of  purchase  money,  900,  901, 

902 
Tenancies  known  to,  508 

Trustee's  power  to'give  receipts  for  purchase  money,  903 
Vendor's  power  to  give  good  discharge  for  purchase  money  is  question 

of  title  not  conveyance,  ib. 
Who  can  convey  under  charges  of  debts,  912,  913,  914,  915,  916 
Who  may  follow  assets,  925 
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PURCHASERS  FOR  VALUE, 
Fraud  upon  a  power  (q.v.),  322 
Power,  defective  executive  of,  aided,  292 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE 

Application  of  doctrine  as  between  owners  of  equitable  estates,  162 

For  delivery  of  title  deeds,  160 
Auxiliary  jurisdiction  of  the  old  Court  of  Chancery,  158 
Best  right  to  call  for  legal  estate,  171 
Defence  against  an  equity,  158 

Before  and  after  the  Judicature  Acts,  157 

Favoured  in  equity,  172 

Should  be  specially  pleaded,  156 
Doctrine  of  equity,  as  to,  153 

Effect  of  receipt  of  building  society  mortgagee,  170 
Judicature  Act,  effect  of  on  plea,  159 
Legal  estate  obtained  by,  164 

Outstanding,  165 

Obtained  by   purchaser    contemporaneously   with    payment   oi 

purchase  money,  168 
Lien  of  unpaid  vendor,  169 
Plea  aUowed  as  a  defence  to  an  equity,  162 

Disallowed  where  an  equitable  remedy  was  incidental  to  a  legal 

right,  163 
"When  now  available,  164 
Possession  of  title  deeds,  172 
Priority  between,  and  cestui  que  trust  taking  prior  equitable  estate, 

Purchaser  or  mortgagee  paying  his  money  without  notice  of  prior 

equitable  interest,  157 
Statute  of  Limitations,  173 
Statutory  protection  to,  ib. 

Tacking  in  cases  of  mortgages,  111.     See  Tacking. 
Trustee  holding  legal  estate  for  incumbrancer,  171,  172 

Using    trust  funds  to  purchase   an   estate   and    subsequently 
mortgaging,  167 
What  constitutes  valuable  consideration,  154 
Who  are  purchasers,  156 
Yorkshire  Registry  Act,  1884...  174 
See  Vendor's  lien,  948 

PURCHASES, 

Joint,  957.     See  Joint  Purchase. 


RAILWAY  COMPANY, 

Specific  performance  of  contracts  under  Lands  Clauses  Consolidation 
Acts,  421,  422 

REAL  PROPERTY, 

Purchase  by  partnership,  966 
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EECEIVER, 

Making  use  for  his  own  benefit  of  knowledge  obtained,  751 
Mortgages,  appointment  of,  01 
Stipulation,  mortgagee  should  be,  20 

RECONVEYANCE, 

Terms   on  which  reconveyance   decreed   on  improper  purchase  by- 
trustee  or  person  in  fiduciary  position,  757 

RECTIFICATION, 

Agreement  rectified  and  specific  performance  ordered,  519 

REDEMPTION, 

Notice  of  intention,  07,  08 

Periods  of,  50,  51 

Restrictions  on  right  of  (q.v.),  15 

Successive,  51 

Tender  by  mortgagor,  08,  09 

Time  when,  may  take  place,  07 

Who  may  redeem,  05 

REDUCTION  INTO  POSSESSION, 

Husband  depositing  title  deeds  of  wife  as  equitable  mortgagee,  87 

REGISTRATION, 

Bills  of  Sale  Acts,  cases  falling  under,  27 
Equitable  deposit  in  cases  of,  88 

REGISTRY  ACTS, 

Difference  between  Irish  and  old  English  Acts,  194 
Notice  where  Acts  in  operation,  187 

REMAINDERMAN, 

Injunction  to  restrain  equitable  waste  by  tenant  for  life,  1018 
Leases  by  tenant  for  life,  409 

RESCISSION, 

Vendor  by,  under  condition  giving  power  of,  509,  511 

RESIDUARY  LEGATEE, 

Purchase  by  one  from  another,  745 

RESTRICTIONS  ON  THE  RIGHT  OF  REDEMPTION,  15 
Bonus  stipulated  for,  19 
Collateral  advantages  to  mortgagee,  10,  17 
Commission  charged  by  mortgagee,  20 
Compound  interest,  18 
Doctrine  of  equity  as  to,  15 
Unconscionable  bargains,  21 
Void  restrictions,  15 

RESTRICTIVE  COVENANTS, 
User  of  land,  210 
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BESULTING  TKUST, 

Advancement,  presumption  of,  821 

Evidence  of  declarations  of  the  father  to  rebut  presumption  of,  829 

To  rebut  or  support  presumption  of  advancement,  825 
How  rebutted,  817 
Husband  and   wife,   husband  paying  wife's   money  into   her   own 

account,  830 
Illegality,  812,  829 

Parol  evidence  to  prove  payment  of  purchase  money,  814 
Person  paying  purchase  money  not  as    purchase  money  but  by  way 

of  loan,  811 
Purchase  in  name  of  child,  wife,  &c,  819 

By  person  in  loco  parentis,  820 

Made  in  name  of  stranger,  809 

In  name  of  strangers,  cases  in  which  no  trust  will  result,  811 

With  trust  money,  831 
Purchases  in  names  of  third  parties,  when  void  and  voidable,  830 
Solicitor  and  client,  825 
Transferor  standing  in  loco  parentis,  817 
Voluntary  conveyance  or  transfer,  816 

BEVEBSION, 

Interest  on  sale  of,  492 

EEVEBSIONAEY  INTEEEST, 

Transfer  and  payment  by  anticipation,  906 


SALE, 

Confirmation  of  invalid,  762 

Power  of  trustees  to  give  receipts  although  interests  have  become 

absolute,  905 
Power  or  trust  for,  receipt  of  purchase  money,  ib. 

And  trust  for  sale  distinguished,  905,  906 
Set  aside,  on  improper  purchase  by  trustee  or  person  in  fiduciary 
position,  757 

SALE  WITH  OPTION  OF  EEPUECHASE,  25 

SALES  BY  OBDEE  OF  COUET,  492 

SALES  WITH  EIGHT  OF  EEPUECHASE,  26 

SATISFACTION, 

By  person  not  in  the  position  of  parent  towards  legatee,  390 
Covenant  to  leave  a  sum  of  money,  413 

Purchase  and  settle  land,  40S 
Debt  by  a  legacy  (q.v.),  393 
Definition  of,  379 

Distinction  between  ademption  and  satisfaction,  391 
Doctrine  of  equity  as  to,  379 
Election  in  cases  of,  391 
Extrinsic  evidence,  392 
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SATISFACTION— continued. 

Legacy  by  portion,  380.     See  Ademption  of  Legacy  by  Portion. 
Person  in  loco  parentis,  381,  388 
Portion  by  a  legacy  (q.v.),  384 

SATISFACTION  OF  DEBT  BY  LEGACY, 

Advancement  to  cbild  to  whoni  parent  is  indebted,  397 

Doctrine  of  equity  as  to,  393 

Extrinsic  evidence,  397,  398 

Legacy  by  husband  to  wife  to  whom  be  is  indebted,  397 

A  parent  to  cbild  to  wbom  be  is  indebted,  396 
Presumption  repelled  when,  394,  395 

SATISFACTION  OF  PORTION  BY  LEGACY, 

A  bequest  amounting  to  advancement  within  meaning  of  a  settle- 
ment, 388 

Doctrine  of  equity  as  to,  384 

Gift  by  two  deeds,  ib. 

Gifts  not  ejusdem  generis,  387 

Intrinsic  evidence  rebutting  presumption,  386 

Legacy  by  will  to  be  considered  advancement  in  life-time  of 
parent,  387 

Presumption  rebutted  when,  385,  386 

Satisfaction  pro  tanto,  384 

"Will  preceding  settlement,  386 

SETTLED  LAND  ACT, 

Effect  of,  on  implied  powers  of  sale  of  executors,  91^ 
Tenant  for  life,  power  of,  under,  287 

SETTLEMENT, 

Directed  of  executory  trusts  under  a  will,  782 

Not  rectified  to  prejudice  of  those  who  acted  on  faith  of  it,  801 

Rectification  of,  798 

Indorsed  on,  802 

Of  under  Trustees  Relief  Act,  802 

SETTLEMENTS  BY  COURT, 
Powers  in,  794 

SHIPS, 

Mortgages  of,  433 

Registration  of,  ib. 

Specific  performance  of  contracts  relating  to,  432 — 435 

SICK  AND  DYING  PERSONS, 

Appointments  to,  325.     See  Fraud  upon  a  Power. 

SOLICITOR, 

Clerk  of,  deriving  benefit  from  information  obtained  in  course  of 

employment,  749 
Constructive  notice  tbrough,  230 

Trustee,  when,  647 
Costs  of,  mortgagees,  22 
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Having  conduct  of  sale  cannot  purchase,  750 

Mortgage  money,  receipt  of  by,  30 

Mortgages  to,  22,  750 

Notice  to,  192 

Purchase  by,  from  client,  747 

Trustee,  charges  by,  611 — 614 

SPECIFIC  PERFORMANCE, 
Agency,  441 

Agent  making  contract,  530 

Agreement  rectified  and  specific  performance  ordered,  519 
Annuities,  425,  426 

Articles  of  beauty,  rarity,  and  distinction,  424,  456 
Auction,  doubtful  title  to  some  lots,  504 
Chattels,  424 

Compensation  for  delay,  483.     See  Delay. 
Continuous  duties,  436,  447 

Contract  contained  in  unilateral  instrument,  534 
Divisible,  436 
To  borrow,  425,  426 
Build,  437 

Do  certain  works,  436 — 438 
Grant  a  lease,  437 
Lease  property,  425,  426 
Lend,  ib. 
Repair,  437 
Contracts  of  indemnity,  443 

Separation  between  husband  and  wife,  442,  443 
Relating  to  personalty,  422,  423 
To  refer  disputes  to  arbitration,  443,  444 
Under  Lands  Clauses  Consolidation  Acts,  421,  422 
Damages  in  lieu  of,  448,  449 
Deeds,  458 
Defences  to — 

(a)  Ambiguity,  519 

(b)  Fraud,  ib. 

(c)  Misrepresentation,  ib. 

(d)  Mistake,  ib. 

(e)  Surprise,  ib. 
Deficiency  in  estate  sold,  501 
Delay  bar  to,  485.     See  Delay. 
Delivery  of  chattel,  434 

Up   of  articles   decreed  when  fiduciary  relations   between  the 
parties,  457,  458 
Doctrine  of  equity  as  to  compelling,  420,  422 
Forfeiture  defence  to,  528 

Incurred  by  plaintiff  by  breaches  of  covenant,  272 — 274 
Goodwill  of  business,  441,  442 
Hardship  as  defence  to,  528 
Heirlooms,  457 
Hiring  and  service,  440,  441 
Husband  selling  wife's  estate,  508 
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Infant's  apprenticeship,  441 
Injunction  compelling,  445,  448 
Interest  on  purchase  money,  490 
Laches  preventing  purchaser  to  resist,  498 

Though  established  against  a  person,  may  prevent  order  for,  762 
Lien  asked  for  by  writ,  949 
Loan,  deficiency  in,  502 
Medical  practice,  441,  442 
Misrepresentation  by  agent  of  vendor,  527 
Mistake  of  law,  524 
Mutual  mistake,  523 
Mutuality,  want  of,  533 

Negative  stipulations  in  contracts  of  service,  447 
Parol  variation  of  written  agreement,  522,  525 
Partnership,  439,  440 
Part  performance  (q.v.),  438,  463 
Patent,  425 

Personal  acts,  436 — 145 

Possession,  taking,  effect  of  on  right  to  resist,  499 
Price  inadequate,  527 

Purchaser  seeking  where  deficiency  in  estate  sold,  506 
Purpose  illegal,  531 
Eesisting,  on  ground  of  deficiency  not  susceptible  of  compensation, 

503 
Eight  to,  in  discretion  of  Court,  526 
Sale  at  price  to  be  fixed,  445 
Ships,  432—435 
Statute  of  Frauds,  534 

Stock  jobbers,  liability  of,  on  sale  of  stocks  and  shares,  427 — 432 
Stocks  and  shares,  426,  427 
Suppression  of  truth  affecting  right  to,  527 
Tenancies  known  to  purchaser,  508 
Time  made  essence  of  contract,  494 — 501 
Title,  defect  of,  known  to  purchaser,  505,  506 

Defective,  vendor  not    compelled  to  specifically  perform  with 
compensation,  507 

Doubtful,  531 

State  of,  delay,  488.     See  Delay. 
Uncertainty  as  to  subject  matter,  529 

Vendor  enforcing,  where  deficiency  in  quality  or  quantity  of  estate, 
501 

STAMP, 

Equitable  mortgage  of  title-deeds,  85 
Voluntary  deeds,  894 

STATUTE    OF    FEAUD, 

Agreement  to  speculate  in  land  not  within,  964 

Parol  evidence  to  rebut  resulting  trust,  on  purchase  of  estate  by 

stranger,  814,  815 
Part  performance  of  contract,  463.     See  Part  Performance. 
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STATUTE   OF  FEAUD— continued. 
Pleading  statute,  474 
Specific  performance  enforced  against  person  signing  by  person  not 

signing,  534 

STATUTE  OF  LIMITATIONS, 
Concealed  fraud,  173 
Executors,  applicable  to,  when,  59,  60 
Mortgagee,  application  of,  to,  58 
Pleading  in  action  for  waste,  1032 
Surety  may  plead,  578 
Title-deeds,  deposit  of,  83 
Vendor's  lien,  937 

STOCKBBOKEE, 
Lien  of,  92 
Sale  to  employer  by,  of  his  own  stock,  743 

STOCK  JOBBEES, 

Liability  of,  on  sale  of  stocks  and  shares,  427—432 

STOCKS  AND  SHAEES, 

Specific  performance  of  contract  relating  to,  426,  427 

STOP  OEDEE, 

Priority  obtained  by,  41 

STEANGEE, 

Lease,  renewal  of,  obtained  by,  703 

Purchase  made  in  name  of,  resulting  trust  (q.v.)«  BIO 

SUEETY, 

Actions  by,  against — 
Co-sureties,  544,  545 
Principal  debtor,  ib. 
Bankruptcy  proceedings  by,  against  co-surety,  544 
Contribution  between,  540 

In  cases  of  common  liability,  551 
Different  instrument  binding  each  for  distinct  portions  of  same  debt, 
542 
Sureties,  but  for  same  sum,  542 
Discharge  of  (q.v.),  573 

Doctrine  of  equity  as  to  contribution  between,  541 
Guarantees,  construction  of,  550 
Interest  from — 

Co-sureties,  545 
Principal  debtor,  ib. 
Debtor's  estate,  ib. 
Limiting  liability  of,  inter  se,  545 
Marshalling  securities  by,  557 
Mortgagor,  surety  for,  556,  557,  559 
Proof  by,  against  estate  of  co-surety,  545 
Eight  of,  to  securities  of  co-surety  and  creditor,  554 — 563 
To  securities  of  co-surety  and  creditor  lost,  556 
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Eight  of,  paying  debt  to  stand  in  the  place  of  the  creditor  in  bank- 
ruptcy, 564 

Eight  to  contribution  between,  arises  when,  543,  544 

Eights  of,  inter  se,  546 

Same  instrument  binding,  542 

But  each  liable  for  distinct  portion  of  same  debt,  542 

Security  of  principal  creditor  not  delivered  up,  when  co-surety  pays 
off  part  of  debt,  556 

Statutes  of  limitation,  551 

Successive  endorsers  of  a  bill  of  exchange,  543 

Tacking  by  mortgagee,  559 

"Wrongdoers,  contribution  between,  552 

SUEPEISE, 

Defence  to  specific  performance,  519 

Forfeiture  for  breach  of  covenant,  280,  282.     See  Forfeiture. 


TACKING, 

Advances  with  notice  of  intermediate  incumbrance,  136 

Made  without  notice,   legal  estate  subsequently  got  in  advances 
may  be  tacked  so  as  to  oust  mesne  equitable  incumbrancer,  139 
Against  whom  debts  being  a  lien  upon  land  can  be  tacked,  130 

Whom  mortgagee  may  tack  debts  not  being  liens  on  the  mortgage 
property,  131 
Bankruptcy  of  debtor  did  not  prevent  first  mortgagee  tacking  subse- 
quent judgment  against  subsequent  incumbrance,  130 
Better  right  to  call  for  legal  estate,  138 
Company  with  a  lien  on  shares,  135 
Custom  of  trade  as  affecting,  136 

Debts  being  lien  on  land  against  whom  may  be  tacked,  130 
Debts  against  mortgagors  heir  or  devisee,  132 
Doctrine  of  equity  as  to,  111 

First  mortgagee  lending  further  sum  on  judgment,  110 
First  mortgagee  transferring  to  third,  121 

May  tack  further  advance  on  statute  or  judgment  as  against  mesne 

mortgagee,  131 
Making  further  advances,  134 
Further  advances  cannot  be  tacked  to  a  first  mortgage  as  against  a 

surety  for  the  first  mortgage  debt,  131 
Incumbrancer  cannot  obtain  priority  by  tacking  legal  estate  with 
notice  from  trustee,  120 
With  notice  taking  from  or  under  a  person  who  bought  without 
notice,  134 
Incumbrancers  purchasing  pendente  lite,  113 
In  registered  county,  195 

Judgment  on  obtaining  a  receiver  under  Judicature  Act,  128 
Tacked  after' land  delivered  in  execution,  128 

Creditor  having  mortgaged  without  notice  of  intermediate  judg- 
ment, 127 
Judgments  not  being  liens  on  land  cannot  be  tacked,  125 
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Land  in  Yorkshire,  196 

Legal  estate  acquired  after  decree  in  foreclosure  suit,  114 

Affected  by  a  trust,  116 

Best  right  to  call  for,  138 

Contemporaneously  with  payment,  116—117 

In  mortgagor,  who  has  made  himself  a  trustee,  120 

Known  to  be  subject  to  a  trust,  1 1 7 

Obtained  from  trustee,  thereby  depriving  cestui  que  trust  of  rights, 
120 

Obtained  subsequent  to  payment,  114 — 116 

Outstanding,  137 
Legal  interest  sufficient  for  protection,  123 
Money  must  be  lent  without  notice  of  mesne  mortgage,  133 
Mortgage  of  personalty,  tacking  debts,  132 

To  secure  further  advances,  134 
Mortgagee  tacking  debts  not  being  liens  on  mortgaged  property,  131 
Mortgagor  trustee  of  legal  estate  for  all  incumbrancers,  119 
Notice  of  second  to  first  mortgagee  not  notice  to  third,  113 
No  tacking  allowed  if  subsequent  advance  was  made  with  notice  of 

mesne  incumbrances,  133 
Not  allowed  where  legal  estate  outstanding,  137 

Obtaining  legal  estate  from  a  bare  trustee  without  consideration,  118 
Purchaser  with  notice  may  shelter  himself  under  purchaser  without 

notice,  114 
Person  tacking  exercising  power  of  sale,  137 

Taking  assignment  of  purchase-money  of  an  estate  only,  126 
Security  not  being  a  lien  on  land  cannot  be  tacked,  129 
Surety  paying  off  first  mortgagee,  133 
Third  mortgagee  buying  in  fiist,  112 

Getting  in  legal  estate  after  notice  of  mesne  incumbrance,  1 13 
Time  at  which  an  incumbrance  sought  to  be  tacked  can  be  acquired, 

142 
Title  deeds,  possession  of,  equivalent  to  legal  estate,  when,  139 
Two  securities  not  held  in  the  same  right,  125 
Yorkshire  Eegistries  Act,  1 884 ...  1 1 2 

TENANCY  IN  COMMON, 

Circumstances  pointing  to,  on  joint  purchase,  957 

TENANTS  IN  COMMON, 

Compelling  contribution  for  ordinary  repairs,  1008 
Deposit  of  title-deeds  so  as  to  create  equitable  mortgage,  89 
Eenewal  of  lease  by,  707 
Waste  by,  1007 

TENANT  IN  TAIL, 

Eenewal  of  lease  by,  707 
Waste  by,  100(3 

TENANT  FOE  LIFE, 

Building,  mining,  and  other  leases  by,  1004 

Buildings  pulled  down  by  tenant  for   life  without  impeachment  of 
waste,  1018 

W.    &    T. — VOL.    II.  68 
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Collusion  with  first  owner  of  inheritance  to  commit  waste,  1025 

Cutting  underwood,  1003 

Digging  for  gravel,  &c,  by,  1004 

Equitable,  cannot  cut  timber  without  consent  of  trustees,  1005 

Waste  by,  1016 

Restrained  by  injunction,  1018 
Estovers,  1005 

Improvements  executed  by,  ib. 
Leases  by,  469 

Granted  under  Settled  Estates  Act,  1877,  s.  46,  1016 

Renewal  of,  by  tenant  for  life,  697 
Ornamental  timber  not  to  be  felled  by  tenant  for  life   without 

peachment  of  waste,  1020 
Power  of  leasing,  defective  execution  of,  when  aided,  302 
Purchase  from,  or  exchange  of  lands  with  trustee,  with  power  of  sale 

and  exchange,  752 
Redemption  of  mortgage  remaindermen,  when,  67 
Renewal  of  lease  by  tenant  for  life  and  remainderman  to  themselves 
and  their  heirs  as  joint  tenants,  702 

In  his  own  name  by,  705 

After  purchase  of  reversion  by,  706 
Waste  committed  by,  what  is,  1003,  1004 
Without  impeachment  of,  10 11 

Of  waste,  felling  saplings  and  underwood,  1023 

TENANT  FOR  YEARS, 
Waste  by,  1003 

TENDER, 

Mortgagee  by,  6S,  69 

Rejecting,  mortgagor  should  pay  money  into  Court,  69 

TIMBER, 

Cutting  down,  waste  by  tenant  for  life,  when,  1003 

Cutting  down,  1001,  1003.     See  Waste. 

Felling  of,  by  vicar,  1012 

Ordered  by  Court  to  be  felled,  1026 

Tenant  for  life  cutting,  1003 

TIME. 

Essence  of  contract,  -when,  484 

(a)  From  nature  of  property,  494 — 496 

[h)  By  agreement,  496 — 500 

(c)  By  notice,  497—501 
Lapse  of,  as  evidence  of  acquiescence  in  improper  sale  by  trustee,  760, 

761 
Surety  discharged  by  creditor  giving,  586 

TITLE, 

Defect  of,  known  to  purchaser,  585,  586 
Delay  arising  from  state  of,  486,  488 
Doubtful,  not  forced  on  purchaser,  532 
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Notice  from  not  investigating,  209 

Purchaser  may  object  to  earlier  title  disclosed  if  lie  can  show  defect 

aliunde,  211 
Eecitals  in  deed  throwing  suspicion  on,  ib. 
Sale  by  auction,  doubtful  title  to  some  lots,  504 
Vendor  not   compelled  to   specifically  perform   with   compensation 

where  title  defective,  507 

TITLE  DEEDS, 

Absence  of,  as  raising  constructive  notice,  206,  207 
Applications  for  delivery  of,  160 
Custody  of,  by  trustee  and  executor,  665 
Deposit  made  by  a  partial  owner,  87 

Of,  so  as  to  create  equitable  mortgage,  what  included  in,  89 
Good,  against  whom,  92 
Equitable  mortgage  not  created  by  depositing  title  deeds  fraudulently 

obtained,  83 
Mortgage  of,  by  deposit,  82,  83 
Omission  to  make  inquiry  as  to,  190 
Possession  of,  create  presumption  of  equitable  mortgage,  when,  84 

As  giving  better  right  to  call  for  legal  estate,  172 
Stamp  on  equitable  mortgage  of,  85 
What  property  and  interest  included  in  a  mortgage  by  deposit  of,  88 

TRADE  MACHINERY, 

Bills  of  Sale  Act,  within  meaning  of,    7 1 

TRANSFEREES, 

Shares  in  company,  duty  of  stock  jobber  to  give  name  of,  428,  429. 
See  Specific  Performance. 

TRUST, 

Chattels  directed  by  will  to  go  in  strict  settlement,  790 

Constructive,  725 

Delegation  of,  641 

Distinction  between  executed  and  executory  trusts,  770 

Between  executory  trusts  in  will  and  marriage  articles,  775 
Executed  and  executory  trust  (q.v.),  770 
Following  trust  money,  831 
Implied,  694 

Power  in  nature  of,  355.     See  Precatory  Trust. 
Precatory  trust  executed  by  Court,  355,  365 
Renewal  of  lease,  694 
Resulting  (q.v.),  809 
Voluntary,  843.     See  Voluntary  agreements. 

TRUSTEE, 

Accidental  profit  made  by,  626 

Advances  made  by,  on  personal  security,  671 

Agent,  employment  of,  609 

Allowances  to,  609 

For  trouble,  doctrine  of  equity  as,  608 
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Business  of  testator  continued  by,  658 
Commission  to  agents,  (iH 
Constructive,  04 7,  734 

Contribution  between,  551,  552.     See  Suretu  ?. 
Costs  where  improper  purchase  by,  is  set  aside,  759 
Custody  of  title  deeds,  665 
Trust  property,  660 
AVith  agent,  666 
Delegation  of  trusts,  641 
Deposit  in  a  bank  by,  662 

Deposit  of  trust  property  by,  priorities  in  cases  of,  94 
Disclaiming,  wbo  has  never  acted,  may  bid  at  sale  of  trust  property, 

732 
Discretion  to  postpone  conversion,  057 
Duties  of,  general  rules  as  to,  639 

Exceptions   to   rule   not   allowing    trustees    to    make    professional 
charges,  622  — 

(a)  By  agreement,  622 — 025 
(6)  Trustee  receiver,  025 
Indemnity  of,  by  his  cestui  que  trust,  090 
Investment  of  trust  property,  668 
Lease  cannot  be  taken  by,  from  himself,  721) 

Renewal  of,  by,  694 
Liability  for  co-trustee  (q.v.),  630,  672 
NegHgence  of,  may  postpone  innocent  cestui  que  trust,  208 
Notice  to,  40,  41 

Outstanding  property,  duty  to  get  in,  649 
Payment  to  one  of  two  trustees  of  a  bond,  960 
Persons  in  the  position  of  trustees  quoad  liability,  645 
Power  to  give  receipt  for  purchase-money,  although  interests  have 

become  absolute,  905 
Professional  charges,  010 
Profits  made  in  trade,  01*5 
Purchase  by,  from  cestui  que  trust.  729 

From  himself  or  his  co-trustee,  725 
Eeceipts  for  purchase-money,  express  power  given  to,  903 

Implied  powers  given  to,  ib 
Receiver  entitled  to  make  charges,  625 
Relatives  of,  purchasing  trust  property,  756 
ReUef  given  against,   on  improper  purchase  of  trust  property  for 

himself,  757 
Remedies  against,  barred  by  concurrence,  acquiescence,  or  laches, 

680 
Sale  by  order  of  Court,  trustee  bidding,  732 

Under  Lord  St.  Leonards'  Act,  where  realty  charged  with  debts, 
917,  918 
Sale  by,  under  express  trust  at  a  particular  period,  without  concur- 
rence of  executors,  916.  917 
Securing  trust  property,  659 

Solicitor,  appointment  of  to  receive  piirchase-money,  30 
Statute  of  Limitations  pleadable  by,  700 
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Terms  on  which  improper  purchase  by,  set  aside,  757 
Unauthorised  investments  retained  by,  653 — 655 
Unimpeachable  for  waste,  1015 
Vendor  allowing  one  of  several  to  retain  purchase-money,  945 

TBUSTEE  AND  OESTUIS  QUE  TRUSTENT, 

Priorities   between,    when  trustee   deposits   title   deeds   with   third 
parties,  94 

TEUST  MONEY, 
Following,  831 


UNCONSCIONABLE  BAEGAINS,  21 

UNDEEWOOD, 

Cutting  by  tenant  for  life,  1003 

Equitable  waste  committed  by  cutting,  1023 

USUEY, 

Laws  against,  17 


YENDOE, 

Compensation,  vendor  not  having  the  interest  he  has  contracted  to 
sell,  501 

Condition  as  to  last  receipt  of  rent  being  evidence  of  performance  of 
covenants,  532 

Conditions  of  sale,  502 

Interest  on  purchase  money,  490 

Judgment  entered  up  against,  may  be  enforced  against  unpaid  pur- 
chase money  by  equitable  execution,  937 

Lien  (q.v.),  93  i 

Misrepresentation  by  agent  of,  527 

Power  to  give  good  discharge  for  purchase  money  is  question  of  title, 
not  conveyance,  903 

Eescission  by,  under  a  condition  of  sale,  509,  511 

Specific  performance  sought  by,  where  deficiency  in  quality  or  quan- 
tity of  estate  sold,  501 

Trustee  for  purchaser,  936 

Wilful  default  of,  in  completing  sale,  492 

YENDOE  AND  PUECHASEE, 
Abstract,  duty  of,  as  to,  486 

Condition  giving  compensation  for  misdescription,  505 
Constructive  notice  of  onerous  covenants,  219 
Delay  arising  from  state  of  title,  488 
Lien  of  vendor  when  land  mortgaged  by  purchaser,  946 

Where  legal  estate  outstanding,  945,  946 
Notice  of  assignment  given  to  the  vendor,  197 

Yendor  trustee  for  purchaser  subject  to  his  lien  after  contract  for 
sale  of  land,  ib. 

See  Purchaser,  900 
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VICAR, 

Cultivation  of  glebe,  1012 
Dilapidations  to  be  made  good  by,  lb. 
FelHng  timber  by,  ib. 
Mines,  working  of  by,  1012,  1013 

VOLUNTARY  AGREEMENTS, 

Bonds  and  covenants  for  payment  of  money  to  volunteers,  846 

Creditors'  deeds,  887 

Development  of,  into  perfect  trust,  844 

Doctrine  of  equity  as  to,  843 

Duties  and  stamps  on,  894 

Extent  to  which  court  will  interfere  in,  892 

VOLUNTARY  TRUST, 

Declaration  of  trust  of  equitable  interest  vested  in  trustees,  858 

Distinction  between  mandate  and  trust,  887 

Enforceable  by  persons  not  parties  thereto,  when,  885 

Imperfect  gift  or  transfer  will  not  be  construed  as  declaration  of 

trust,  859 
Notice  of  voluntary  assignment  of  equitable  interest,  853 
Perfect  trust  created — 

((f)  By  actual  transfer  of  legal  interests,  847 

(i)  By  assignment  of  choses  in  action,  849 

(c)  By  declaration  of  trust,  853 
Revocation  and  avoidance  of,  863 

(«)  When  void  against  purchasers,  864 

(b)  When  void  against  creditors,  873 

(c)  When  void  under  Bankruptcy  Acts,  883 

VOLUNTEERS, 

Bonds  and  covenants  for  payment  of  money  to,  846 

Claiming  through  trustees  renewing  leases  in  their  own  name,  708 

Executed  trust  in  favour  of,  cannot  be  set  aside  by  settlors,  801 

Perfect  and  irrevocable  trust  in  favour  of,  845 

Power,  defective  execution  of,  295 


WASTE, 

Account  in  action  for,  1030 

Action  against  legal  personal  representative  of  waster,  1031 

Agricultural  Holdings  Act,  1883...  1010 

Collusion  of  tenant  for  life  with  first  owner  of  inheritance  to  commit 

waste,  1025 
Custom  and  usage  as  affecting,  1000,  1002 
Damages  for,  1031 
Definition  of,  1000 

Digging  for  gravel,  lime,  &c,  by  tenant  for  life,  1004 
Dilapidations  of  church,  1012 
Doctrine  of  equity  as  to,  1000 
Ecclesiastical  waste,  1012 
Equitable  (q.v.),  1016 
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WASTE— continued. 

Executory  devisee,  1010,  1011 

Trusts,  1011 
Fruit  and  profit  of  soil,  1027 
Glebe,  cultivation  of  by  vicar,  1012 
Infant  tenant  in  tail,  1006 
Infants,  1010 
Injunction  restraining  tenant  permitting,  1019 

To  restrain  ecclesiastical,  1013 
Intention  to  be  taken  into  account  in  considering,  1000 
Joint  tenants,  1007 
Laches  and  acquiescence,  1033 
Landlord  and  tenant,  1008 
Lessee,  by,  1000,  1001 
Lunatics,  1010 

"Meliorating"  waste,  1001,  1002 
Mines  and  gravel  pits  by  tenants  for  life,  1004 
Mortgagor  and  mortgagee,  1010,  1011 
Ornamental  timber,  1020 
Particular  instances  of,  1001 
Permissive  waste,  1002 

By  tenant  for  years,  1009 
Proceeds  of,  to  whom  they  belong,  1024 
Eemedies,  1029 

Statute  of  Limitations  pleadable,  1032 
Statutory  pi'ovisions  relating  to,  1013 
Tenant  for  life,  by,  1003,  1004 
Tenants  in  common,  1007 

In  tail,  1006 

After  possibility  of  issue  extinct,  1007 
Timber,  1001,  1003 

Blown  down  by  accident,  1034 

Ordered  by  Court  to  be  felled,  1026 
Trustees  to  preserve  contingent  remainders,  1033 

When  unimpeachable  for,  1015 
Where  tenant  has  covenanted  not  to  commit,  1010 
Windfalls,  1028 
"  Without  impeachment  of  waste,"  1014 

WIFE, 

Power,  defective  execution  of,  aided,  294 

WILFUL  DEFAULT, 

Vendor,  by,  on  completion  of  sale,  492 

WILLS, 

Executory  trusts  in,  775,  781 

WILLS  ACT, 

Power,  defective  execution  of,  299 

WINDFALLS,  1028.     See  Waste. 
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"WITHOUT  IMPEACHMENT  OF  WASTE,"  1014.    See  Waste. 

WITNESS, 

Attestation  of  deed  by,  will  not  give  constructive  notice  of  contents, 
223 

WOEKS, 

Specific  performance  of  agreements  to  do  certain,  436-  438 

WRONGDOERS, 

Contribution  between,  552 

YORKSHIRE  REGISTRY  ACT,  1884...  195 
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